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THE THIRTY-~FOURTH YEAR OF THE WORLD COURT” 
By Maney O. Hupson 


On April 6, 1955, during its thirty-fourth year, the International Coar 
of Justice decided one case brought on December 17, 1931, by Liechtensteir 
against Guatemala—the Nottebohm Case—in favor of Guatemala. It alse 
gave an Advisory Opinion to the General Assembly of the United Nations ov 
June 7, 1955, on the Voting Procedure on Questions relating to Reports 
and Petitions concerning the Territory of South-West Africa. 

At the end of the year, the Court had various cases on its docket, anč 
for some of them it has not fixed the times for hearing. It has the follcw- 
ing cases on the docket: 


1. On March 29, 1955, an Application was filed with the Registry of 
the Court by the United States of America against Czechoslovakia, -c- 
lating to the aerial incident of March 10, 1958. 

2, On May 4, 1955, the United Kingdom of Great Britain and Northern 
Ireland filed with the Registry of the Court an Application against 
Argentina, relative to certain Antarctic territories. 

3. On May 4, 1955, the United Kingdom also filed an Application 
against Chile, having to do with the same subject. 

4. On June 2, 1955, an Application was filed with the Registry ny 
the United States of America against the Soviet Union, relating to tuc 
aerial incident which took place over islands near Hokkaido, Japan, on 
October 7, 1952. 

5. On July 6, 1955, the Government of the French Republic filed an 
Application against the Norwegian Government in a case of certain 
Norwegian loans; they are based on a Norwegian decree of September 
27, 1931, which had effect upon treaties of various dates between 1885 
and 1907. 


At the end of the year the Court had before it a request for an Advisory 
Opinion from the Educational, Scientific and Cultural Organization of 
November 30, 1955, and from the General Assembly of December 3, 1955. 


NorresoHm Case 


The proceedings in this case were instituted by an Application filed Ly 
the Government of the Principality of Liechtenstein with the Registry of 
the Court on December 17, 1951, against the Government of Guatemale. 
By a Judgment of November 18, 1953, the Court rejected a preliminary 
objection raised by the Government of Guatemala to the Application of 
Liechtenstein.*? The further proceedings were completed, after time limi-.s 

* This is the thirty-fourth in the writer’s series of annual articles on the World Court, 
the publication of which was begun in this JOURNAL, Vol. 17 (1923), p. 15. 

1[1955] I.C.J. Rep. 4; see also 48 AJ.LL. 12 (1954). 

2 [1953] I.C.J. Rep. 111; see 48 A.J.LL. 17 (1954), 
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had been extended, on November 2, 1954, when the Guatemala Rejoinder 
was filed with the Registry. This made the case ready for hearing, and 
the hearing began in February, 1955. 

Liechtenstein, a country of 62 square miles with a population of 18,570, 
has long been an independent sovereignty. Guatemala, on the other hand, 
is a country which has held independent status since 1839; it has a popu- 
lation of 2,787,000, inhabiting a superficial area of 42,000 square miles. 

The Court included on the Bench M. Paul Guggenheim, Professor at 
the Graduate Institute of International Studies of Geneva, chosen as 
Judge ad hoc by the Government of Liechtenstein; and M. Carlos Garefa 
Bauer, Professor of the University of San Carlos, who had been chosen 
for Judge ad hoc by the Government of Guatemala. Neither of these men 
had been present when the Judgment of November 18, 1953, was given. 

On behalf of the Government of the Principality of Liechtenstein, the 
Court received Dr. Erwin H. Loewenfeld as Agent, and Professor Georges 
Sauser-Hall of Geneva, Mr. James E. S. Fawcett and Mr. Kurt Lipstein, 
of the English Bar, as Counsel. On behalf of the Government of Guate- 
mala, it received M. Victor Saloman Pinto J., the Agent of Guatemala, 
Me. Henri Rolin, M. Adolfo Molina Orantes, and Me. A. Dupont-Willemin. 

The Agent for the Government of Guatemala had filed a number of 
new documents after the closure of the written proceedings. Public hear- 
ings on this phase of the case were held on the 10th and 11th of February, 
and the decision of the Court was given on the 14th of February. The 
Court took note of the fact that during the course of the hearings the 
Agent of the Government of Liechtenstein had given his consent to the 
production of the new documents. The Court decided that, in view of 
the circumstances, the documents would be admitted; at the same time it 
decided that the Government of Liechtenstein should have the right to 
avail itself of the opportunity provided by the second paragraph of Article 
48 of the Rules of the Court. The Agent of Liechtenstein availed himself 
of this privilege later on. 

The Court held hearings on the merits of the case on February 14- 
19, and 21-24, and on March 2-4, and 7-8, 1955. In its Application the 
Government of Liechtenstein had claimed restitution and compensation on 
the ground that the Government of Guatemala had ‘‘acted towards the 
person and property of Mr. Friedrich Nottebohm, a citizen of Liechtenstein, 
in a manner contrary to international law.’’ In its Counter-Memorial, the 
Government of Guatemala contended that the claim was inadmissible on a 
number of grounds, and one of the objections to its admissibility related to 
the nationality of the person for whose protection Liechtenstein had in- 
voked the jurisdiction of the Court. 

Friedrich Nottebohm was born at Hamburg on September 16, 1881. He 
was German by birth, and was still possessed of German nationality when 
he applied for naturalization in Liechtenstein in October, 1939. AI of 
his business career had been spent in Guatemala, where he resided from 
1905 to 1948. He had continued to have some business connections in 
Germany, where some of his brothers and other relatives and friends 
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resided. On March 22, 1939, he gave a power of attorney to the firm of 
Nottebohm Hermanos, went to Hamburg and paid brief visits to Liechten- 
stein. 

Nottebohm’s application for naturalization in Liechtenstein was filed on 
October 9, 1939; he sought to be naturalized as a ‘‘resident in Guatemala 
since 1905 (at present residing as a visitor with his brother, Hermann 
Nottebohm, in Vaduz).’’? At the same time, he applied for ‘d'admission 
préalable à la bourgeoisie de la commune de Mauren.” (The English trans- 
lation of this is inadequate; since the French precedes the English, the 
French is taken as the language to control.) He sought to be relieved 
of the condition of the years of residence, without indicating the special 
circumstances which warranted such waiver. 

He submitted a statement of the Crédit Suisse concerning his assets; 
he offered to pay the cost of the proceedings, and he undertook to pay 
25,000 Swiss franes to the Commune of Mauren and 12,500 Swiss francs 
to the Principality of Liechtenstein. In addition, he stated that he had 
made arrangements for the conclusion of ‘‘a formal agreement to the 
effect that he will pay an annual tax of naturalization amounting to Swiss 
francs 1,000, of which Swiss frances 600 are payable to the Commune of 
Mauren and Swiss franes 400 are payable to the Principality of Liechten- 
stein, subject to the proviso that the payments of these taxes will be set 
off against ordinary taxes which will fall due if the applicant takes up 
residence in one of the Communes of the Principality.” He further under- 
took to deposit as security a sum of 30,000 Swiss francs. He last requested 
that his naturalization be promptly completed. 

Only a photostatic copy was available of the original application, but 
it showed that ‘‘the name of the Commune of Mauren and the amounts 
to be paid were added by hand....’’ Finally, there is next to the ap- 
plication an otherwise blank sheet bearing the signature of the ‘‘ Reigning 
Prince, ‘Franz Josef.’ ’’ So much for the application for naturalization. 

On October 15, 1939, the Commune of Mauren requested the Princely 
Government to approve the application. A certificate of October 17, 1939, 
evidences the payment of the taxes referred to. On October 20, 1939, 
Nottebohm took an oath of allegiance; that was the date of the certificate 
of nationality, signed on behalf of the Government of the Principality, to 
the effect that Nottebohm was naturalized by Supreme Resolution of the 
Reigning Prince dated October 13, 1939. Since he had obtained a Liechten- 
stein passport, he had no difficulty in getting a Consul General of Guate- 
mala to visa it on December 1, 1939. He returned to Guatemala at the 
beginning of 1940, where he at once resumed his former business activities 
and in particular the management of the firm of Nottebohm Herr nos. 

It is in reliance on the nationality thus conferred that Liechtenstein 
considered itself entitled to seize the Court, and insisted that its claim in 
behalf of Nottebohm, as a national of Liechtenstein, was admissible before 
the Court. The real issue was the admissibility of this claim. The Court 
in its decision treats the formulation of the claim as accurate, subject to 
‘the twofold reservation that, in the first place, what is involved is not 
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recognition for all purposes but merely for the purposes of the admissi- 
bility of the Application, and, secondly, that what is involved is not recog- 
nition by all States but only by Guatemala.’’ 

The Court did not regard certain acts of the Guatemalan authorities as 
being done for them; for instance, the fulfillment of the formalities for his 
registration as an alien in Guatemala City. There was nothing in these 
to show that Guatemala recognized that the naturalization conferred gave 
Liechtenstein a title to the exercise of protection of Nottebohm. Such acts 
eovered the period from January 29, 1940, to December 20, 1944. In 
reply to a request for cancellation of the decision to remove his name from 
the Register of Resident Aliens, the Minister of External Affairs of Guate- 
mala merely pointed out that it would serve no purpose, as Nottebohm was 
no longer a resident of Guatemala. 

The Court reviewed the correspondence that was exchanged with Notte- 
bohm, and declared that it could not see any admission by Guatemala of 
the possession by Nottebohm of a nationality, which it clearly disputed in 
its last official communication on this subject, the letter of December 20, 
1944. The Court undertook to deal with the question before it without 
considering that of the validity of Nottebohm’s naturalization according 
to the law of Liechtenstein. The issue before the Court called for a 
decision as to the protection to be accorded by Liechtenstein to a particular 
person. 


. . o To exercise protection, to apply to the Court, is to place one- 
self on the plane of international law. . . . The question to be decided 
is whether that act has the international effect here under consideration. 

. .. In the present case it is necessary to determine whether the 
naturalization conferred on Nottebohm can be successfully invoked 
against Guatemala, whether, as has already been stated, it can be 
relied upon as against that State, so that Liechtenstein is thereby 
entitled to exercise its protection in favour of Nottebohm against 
Guatemala. 


The Court dealt with a case of dual nationality by way of giving effect 
to the real and effective nationality. To invoke a nationality as against 
another state, or to invoke one of two nationalities which the person claims, 
there must be a correspondence of the nationality with the ‘‘factual situa- 
tion.” A similar view is manifested in provisions of the treaties of the 
United States since 1868, such as the Bancroft Treaties, and in the Pan 
American Convention of Rio de Janeiro of August 18, 1906. The require- 
ment that a concordance exist is evidenced by certain provisions of the 
Convention on Nationality which was adopted at the Conference for the 
Codification of International Law held at The Hague in 1930. The Court 
said: 


According to the practice of States, to arbitral and judicial decisions 
and to the opinions of writers, nationality is a legal bond having as its 
basis a social fact of attachment, a genuine connection of existence, 
interests and sentiments, together, with the existence of reciprocal 
rights and duties. It may be said to constitute the juridical expres- 
sion of the fact that the individual upon whom it is conferred, either 
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directly by the law or as the result of an act of the authorities, is ir 
fact more closely connected with the population of the State conferring 
nationality than with that of any other State. Conferred by a Stetc 
it only entitles that State to exercise protection vis-à-vis another State, 
if it constitutes a translation into juridical terms of the individual’. 
connection with the State which has made him its national. 


Naturalization is not a matter to be taken lightly. To seek and to 
obtain it is not something that happens frequently in the life of a 
human being. It involves his breaking of a bond of allegiance and his 
establishment of a new bond of allegiance. It may have far-reachiag 
consequences and involve profound changes in the destiny of the 
individual who obtains it. It concerns him personally, and to ccn- 
sider it only from the point of view of its repercussions with regard 
to his property would be to misunderstand its profound significance. 
In order to appraise its international effect, it is impossible to disre- 
gard the circumstances in which it was conferred, the serious cher- 
acter which attaches to it, the real and effective, and not merely tio 
verbal preference of the individual seeking it for the country whieh 
grants it to him. 


The Court considered it unnecessary to point out that the Government 
of Liechtenstein had requested the adjournment of the oral proceedinys 
and an opportunity to present further documents, as an example of the 
admissibility of the Application. 

It also pointed out that Nottebohm had been settled in Guatemala for 
thirty-four years, and carried on his activities there. He returned thee 
shortly after his naturalization and remained until 1948. 

These facts admit that any bond of attachment was absent betwecn 
Nottebohm and Liechtenstein, and that a strong bond existed between 
him and Guatemala. Naturalization was requested in order to substituie 
for Nottebohm’s status as a national of a belligerent state that of a 
national of a neutral state. There is but a single paragraph in the judg- 
ment which refers to this motive of naturalization. ‘‘Guatemala is undcr 
no obligation to recognize a nationality granted in such circumstances.’’ 
Hence, it is clear that Liechtenstein was not entitled to offer the protection 
to Nottebohm which it claimed. 

The Court, by eleven votes to three, was of the opinion that the claim was 
inadmissible. ; 


VOTING PROCEDURE CONCERNING THE TERRITORY 
or Sovura-West AFRICA 


On November 23, 1954, the General Assembly adopted the following 
resolution : 


The General Assembly, 

Having accepted, by resolution 449A (V) of 18 December, 1950, 
the advisory opinion of the International Court of Justice of 11 July 
1950 with respect to South-West Africa, 

Having regard, in particular, to the Court’s opinion on the general 
question, namely, ‘‘that South-West Africa is a Territory under the 
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international Mandate assumed by the Union of South Africa on 17 
December 1920,” and to the Court’s opinion on question (a), namely, 
“that the Union of South Africa continues to have the international ob- 
ligations stated in Article 22 of the Covenant of the League of Nations 
and in the Mandate for South-West Africa as well as the obligation 
to transmit petitions from the inhabitants of that Territory, the 
supervisory functions to be exercised by the United Nations, to which 
the annual -reports and the petitions are to be submitted, and the 
reference to the Permanent Court of International Justice to be re- 
placed by a reference to the International Court of Justice, in ac- 
cordance with Article 7 of the Mandate and Article 37 of the Statute 
of the Court,” 

Having expressed, in resolution 749A (VIII) of 28 November 1953, 
its opinion ‘‘that without United Nations supervision the inhabitants 
of the Territory are deprived of the international supervision en- 
visaged by the Covenant of the League of Nations’’ and its belief 
“that it would not fulfil its obligation towards the inhabitants of 
South-West Africa if it were not to assume the supervisory responsi- 
bilities with regard to the Territory of South-West Africa which were 
formerly exercised by the League of Nations,’’ 

Having regard to the opinion of the International Court of Justice 
that ‘‘the degree of supervision to be exercised by the General As- 
sembly should not . . . exceed that which applied under the Mandates 
System, and should conform as far as possible to the procedure 
followed in this respect by the Council of the League of Nations” and 
that ‘‘these observations are particularly applicable to annual reports 
and petitions,’’ 

Having adopted, by resolution 844 (IX) of 11 October 1954, a 
special rule F on the voting procedure to be followed by the General 
Assembly in taking decisions on questions relating to reports and 
petitions concerning the Territory of South-West Africa, 

Having adopted this rule in a desire ‘‘to apply, as far as possible, 
and pending the conclusion of an agreement between the United Na- 
tions and the Union of South Africa, the procedure followed in that 
respect by the Council of the League of Nations,’’ 

Considering that some elucidation of the advisory opinion is de- 
sirable, 

Requests the International Court of Justice to give an advisory 
opinion on the following questions: 

(a) Is the following rule on the voting procedure to be followed by 
the General Assembly a correct interpretation of the advisory 
opinion of the International Court of Justice of 11 July 1950: 

“‘Decisions of the General Assembly on questions relating 
to reports and petitions concerning the Territory of South- 
West Africa shall be regarded as important questions within 
the meaning of Article 18, paragraph 2, of the Charter of the 
United Nations’’? 

(b) If this interpretation of the advisory opinion of the Court is 
not correct, what voting procedure should be followed by the 
General Assembly in taking decisions on questions relating to 
reports and petitions concerning the Territory of South-West 
Africa? 


This was communicated to the Registrar of the Court with a letter of 
December 2, 1954, filed on December 6, 1954. Notice of the resolution 
was given to the states entitled to appear before the Court, and on De- 
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cember 9th and 16th the Registrar issued a notice to them that the Court 
would be ready to receive their statements on March 15, 1955. 

The governments of the United States of America, the Republie of 
Poland, and India availed themselves of this opportunity to submit written 
statements. The governments of Israel and China referred to statements 
expressed when the question was before the Assembly. The Government 
of Yugoslavia indicated that it was of the opinion that the Advisory 
Opinion of the Court on the question of South-West Africa of July 11, 
1950, had recently exhaustively dealt with this question. The Secretary 
General of the United Nations transmitted documents which were likely 
to throw light on the question, and submitted an introductory note coa- 
cerning them. 

The Court set May 10, 1955, as the date for the beginning of the oral 
proceedings, and requested that it be notified by April 15, 1955, of state 
participation; as no state requested to be heard, the Court did not hold a 
public hearing. 

The Court’s Opinion è begins by quoting a part of the resolution of the 
Assembly, incorrectly referred to as Assembly Resolution of December 23, 
1954. The rule quoted in the request is Rule F, which is set out in Reso- 
lution 844 of the Assembly of October 11, 1954. Rule F is a part of a 
regime established by resolutions of the General Assembly of Novembcr 
28, 1953, and of October 11, 1954. The General Assembly Resolution asl-s 
whether this is a correct interpretation of the Advisory Opinion given 
on July 11, 1950. The Rule prescribes a voting system to be followed by 
the General Assembly. As to the second question, it asks, if this in- 
terpretation of the Advisory Opinion is not correct, what voting procedure 
should be adopted on questions relating to reports and decisions concerning 
the Territory of South-West Africa. 

By a resolution of December 13, 1950, an opinion was adopted by the 
General Assembly as a basis for the supervision of the administration of 
the Territory of South-West Africa. There followed unfruitful negotia- 
tions, but a committee set up by the General Assembly in 1953 prepared 
a report, of which Rule F was established by resolutions of November 28, 
1953, and October 11, 1954. 

The statement used in the committee’s report that ‘‘the degree of super- 
vision to be exercised by the General Assembly should not therefore exceed 
that which applied under the Mandates System’’ relates to the substantive 
supervision to be exercised, and not to the manner in which the will of the 
Assembly is expressed. Accordingly, it should not be interpreted as 
applying to procedural matters. This degree of supervision should not 
exceed that which was applied under the Mandates System, and it means 
that the General Assembly should not adopt methods or impose conditions 
inconsistent with the terms of the Mandate. Consequently, the Rule does 
not relate to the degree of supervision. It follows that the Rule cannot 


8 [1955] I.C.J. Rep. 67; 49 A.J.IL. 565 (1955). For other documents relating to the 
ease, see I.C.J. Pleadings, South-West Africa (Voting Procedure). 
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be considered as instituting a greater degree of supervision than that en- 
visaged by the previous Opinion of the Court. 

In the Opinion of 1950, the Court dealt with two kinds of international 
obligations. The first kind related to the administration of the Territory, 
and it corresponds to the sacred trust of civilization referred to in Article 
22 of the Covenant of the League of Nations. 

The second kind of obligations related to the supervision of the adminis- 
tration of the mandated Territory by the League. The Court took into 
account the resolution of the Assembly of the League of Nations of April 
18, 1946, and, in line with the provisions of Articles 10 and 80 of the 
Charter, it recognized that the General Assembly was legally qualified to 
‘exercise the supervisory functions which had previously been exercised 
by the Council of the League.” In marking out the limits, however, the 
Court was under no need to deal with the system of voting. The language 
of the Rule—‘‘the degree of supervision to be exercised by the General 
Assembly should not therefore exceed that which applied under the 
Mandates System’’—must be interpreted as relating to substantive matters. 
It does not include or relate to the system of voting. It is therefore un- 
necessary to deal with the issues raised by these contentions, or to exam- 
ine the extent and scope of the operation of the rule of unanimity under 
the Covenant of the League of Nations. 

The statement is made in the Opinion that the degree of supervision 
‘should conform as far as possible to the procedure followed in this re- 
spect by the Council of the League of Nations.’ This relates to the way 
in which supervision is to be exercised—-a matter which is procedural in 
character. ‘‘Thus, both substance and procedure are dealt with in the 
passage in question and both relate to the exercise of supervision.”’ 

The voting system of the General Assembly was not in contemplation 
when the Court used the expression ‘‘as far as possible.” ‘‘Taking de- 
cisions by a two-thirds majority vote or by a single majority vote is one of 
the distinguishing features of the General Assembly. ...’’ It is for this 
reason that the voting system of the General Assembly must be considered 
as not included in the procedure. 

It is clear that both in adopting Rule F, and in referring Question (a) 
to the Court, the General Assembly proceeded upon an assumption as to 
the word ‘‘procedure’’ including the voting system, as used in the second 
part of the question. It follows that the General Assembly, in adopting 
a method of reaching decisions on special reports and petitions concerning 
South-West Africa, should base itself exclusively on the Charter. In line 
with Article 18 of the Charter, the General Assembly has concluded that 
decisions by it on questions arising in the Territory of South-West Africa 
shall be regarded as decisions on important questions to which a two-thirds 
majority should apply. The Court had before it this question, and it 
determined that ‘‘as: far as possible’? the procedure to be followed in 
this respect should be that of the Council of the League of Nations. The 
Court was indicating that, as the General Assembly is very different from 
the Council of the League of Nations, it should follow the procedure ‘‘as far 
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as possible’’ to allow for adjustments and modifications necessitated by lega 
or practical considerations. The General Assembly had Article 18 before i. 
as the sole legal basis for its voting system; on that basis Rule F wa: 
adopted, and in adopting that Rule the General Assembly acted within the 
bounds of legal possibility. There is thus no incompatibility between Rule 
F and the Opinion of 1950. 

For these reasons, the Court was unanimously of the opinion that 


Decisions of the General Assembly on questions relating to report’, 
and petitions concerning the Territory of South-West Africa shall be 
regarded as important questions within the meaning of Article 18 
paragraph 2, of the Charter of the United Nations 
and that the said Rule is a correct interpretation of the Advisory Opinior 
of July 11, 1950. 

In his separate opinion, Judge Basdevant is careful to observe the limii+ 
that devolve on a judge who expresses a view at variance with that of ihc 
majority.* In order to reply to the question before the Court, he felt it 
necessary to consider the operative clause of the Opinion given in 1950, 
and he reached the conclusion that this clause would not be a derogation. 
in respect to a decision to be made by the General Assembly with regerc 
to reports and petitions concerning the Territory of South-West Africa. 
from the application of Article 18 of the Charter. The Rule refers to that 
article, and it therefore appeared to him to correspond to a correct in- 
terpretation of the Opinion of 1950. 

The resolution of the General Assembly has a strange meaning, when 
it is compared with the resolution adopted by the General Assembly on 
February 12, 1946, on the Report of the League of Nations Committee. 
That resolution started out with the Assembly’s version of its rights; it 
was to examine each proposal, and maintained its freedom ‘‘not to assume 
any particular function or power.’’ Any proposition that it should entail 
would be strictly in line with the United Nations. The International 
Court of Justice is a part of the General Assembly in this respect; and it 
would seem to be bound to pay attention to the course of the United Na- 
tions. There is no particular later judgment which authorizes the Coi rt 
to adopt a particular view of the Permanent Court of International Justice; 
it can only be concluded that in this respect the Court is not bound by 
what the General Assembly did in 1946. 


QUESTION oF AERIAL INCIDENTS APPLICABLE 
TO CERTAIN AIRCRAFT 


It is unquestionable that the Government of the United States made oat 
a fair beginner’s case against Czechoslovakia on the aerial incident of 
March 10, 1953, in connection with its Application of March 29, 1955. 
Similarly, it made out a fair beginner’s case against the Soviet Union on 
the aerial incident of October 7, 1952, in its Application of June 2, 1955. 
The difficulty with the cases is .that there is no commitment by which 


4 [1955] I.C.J. Rep. 80. 
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Czechoslovakia and the Soviet Union seem to have undertaken to abide 
by the jurisdiction of the Court; apparently they have not seen fit to 
accept the jurisdiction of the Court as applicable. 

In a note of August 18, 1954, addressed to the Czechoslovak Government, 
annexed to the Application of March 29, 1955, the Government of the 
United States made the following statement: 


. .. Since it appears that the Czechoslovak Government has thus 
far not filed with that Court any declaration of acceptance of the 
compulsory jurisdiction of that Court, the United States Government 
invites the Czechoslovak Government to file an appropriate declara- 
tion with that Court or to enter into a Special Agreement by which the 
Court may, in accordance with its Statute and Rules, proceed to a 
determination of the issues of fact and law which have been set forth 
herein; and the Czechoslovak Government is requested to inform the 
United States Government in the reply to the present note of its in- 
tentions with respect to such a declaration or Special Agreement. 


In Annex I to the Application against the Soviet Union, a note addressed 
on September 25, 1954, to the Soviet Minister of Foreign Affairs contains 
a similar statement. 

The Government of the United States admitted in such Applications 
that the Court lacks jurisdiction at the present time; but it seemed to be 
providing for the Court’s extension of its jurisdiction for this case. This 
assumption by the United States has thus far proved gratuitous, in that it 
has yielded no results. The Court has only to state this situation of the 
cases, and will doubtless order them removed from its list. 


UNITED Kinepom AGAINST ARGENTINA AND CHILE 


On May 4, 1955, the United Kingdom of Great Britain and Northern 
Ireland filed with the Registry of the Court two Applications concerning 
its position in the Antarctic. The first Application was against Argentina, 
and the second against Chile. Argentina and Chile have both encroached 
upon certain territories which are situated south of the 50th parallel of 
south latitude, and which are claimed as being under British sovereignty. 
The Court is requested to declare that the encroachments are contrary to 
international law. 

Argentina and Chile have not accepted the compulsory jurisdiction of 
the Court under Article 36, paragraph 2, of the Statute, nor have they 
accepted the Court’s jurisdiction in the present cases; the Application is 
filed, however, to give them an opportunity to take the necessary steps to 
appear before the Court in accordance with their many enunciations. 


Case or CERTAIN NORWEGIAN Loans 


In reliance on Article 36, paragraph 2, of the Statute of the Interna- 
tional Court of Justicé, and the acceptance by Norway of the compulsory 
jurisdiction on November 16, 1946, and by the French Republic on March 
1, 1949, the Government of France instituted an action against the Nor- 
wegian Government on July 6, 1955. 
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In 1896, 1900, 1902, 1903, 1904, and 1905, the Government of Norwa; 
issued certain housing bonds; on September 27, 1931, Norway suspende: 
the convertibility of notes issued in favor of the bondholders. The matte: 
has been under discussion between the governments since May, 1958; and 
in reliance on the Serbian Loans Case and Brazilian Loans Case, the Gov- 
ernment of the French Republic decided to institute an action before th: 
Court. . 

The time limits of this case are not without interest. The French Ap- 
plication against the Norwegian Government was filed on July 6, 1955; 
the letter of July 6 also informed the Court that M. André Gros would 
be the Agent of the French Government. The Minister of Foreign Affair, 
of Norway acknowledged receipt of notice of the Application on July 26, 
1955; and by letter of September 7, 1955, he gave notice that M. Sver 
Arntzen, and M. Lars Jorstad, Norwegian Minister at The Netherlards, 
would be the Agents of the Kingdom of Norway. 

The Agents of the two parties expressed their desire to have a three. 
month limit for the Memorial, and a four-month limit for the Counter 
Memorial; the Court fixed the time limits to expire on December 20, 1955, 
for the submission of the Memorial, and on April 20, 1956, for the sab. 
mission of the Counter-Memorial. For the rest of the procedure, the 
Court reserved its further decision. 


JUDGMENTS OF THE ADMINISTRATIVE TRIBUNAL OF THE 
INTERNATIONAL LABOR ORGANIZATION 


On November 25, 1955, the Executive Board of the United Nations Edu. 
cational, Scientific and Cultural Organization adopted a resolution request 
ing an Advisory Opinion of the Court. The resolution has to do with cer 
tain questions of remuneration under contracts made by the Organizatior 
with certain people. It was transmitted to the Presidency of the Couri 
(including the Registry), under date of November 30, 1955. The resolu 
tion put before the Court the following questions: 


Having regard to the Statute of the Administrative Tribunal of the 
International Labour Organisation ; 

Having regard to the Staff Regulations and Staff Rules of the Unitec 
Nations Educational, Scientific and Cultural Organization, and tc 
any other relevant texts; 

Having regard to the contracts of appointment of Messrs. Duberg anc 
Leff and Mrs. Wilcox and Mrs. Bernstein: 

I.—Was the Administrative Tribunal competent, under Article ITI of 
its Statute, to hear the complaints introduced against the Unitec: 
Nations Educational, Scientific and Cultural Organization on & 
February 1955 by Messrs. Duberg and Leff and Mrs. Wilcox, and 
on 28 June 1955 by Mrs. Bernstein ? 

JI.—In the case of an affirmative answer to question I: 
(a) Was the Administrative Tribunal competent to determinc 
whether the power of the Director-General not to renew fixed-terir 
appointments has been exercised for the good of the service and in 
the interest of the Organization ? 


5 [1955] L.C.J. Rep. 124. 
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(b) Was the Administrative Tribunal competent to pronounce on 
the attitude which the Director-General, under the terms of the 
Constitution of the United Nations Educational, Scientific and 
Cultural Organization, ought to maintain in his relations with a 
Member State, particularly as regards the execution of the policy 

of the Government authorities of that Member State? 
III.—-In any case, what is the validity of the decisions given by the 
Administrative Tribunal in its Judgments Nos. 17, 18, 19 and 21? 
It is noted that this resolution ealls for attention to the administrative 


rules adopted by the International Labor Organization. 


AMBATIELOS CLAIM 


The Ambatielos Case was decided by the Court on May 19, 1953, in 
which it was held that the United Kingdom had an obligation to Greece 
to arbitrate the claim of Ambatielos under the treaty of November 10, 
1886.2 The governments of the United Kingdom and Greece signed an 
agreement on February 24, 1955, regarding the submission to arbitration 
of the Ambattelos Claim.” The written proceedings are to consist of a 
Case submitted by the Royal Hellenic Government within four months 
after February 24, 1955, and of a Counter-Case to be submitted by the 
United Kingdom Government within four succeeding months. These time 
limits have now expired, but this program probably precludes the Com- 
mission from completing its work this year. 


THE New Jupers ELECTED 


On February 10, 1955, the Court inaugurated the new members who had 
been elected by the Assembly of the United Nations in 1954. The oath of 
office was given to Sir Muhammad Zafrulla Khan of Pakistan, as the suc- 
cessor to Sir Benegal Narsing Rau, and to Mr. Hersch Lauterpacht of Eng- 
land, M. Lucio Moreno Quintana of Argentina, and M. Roberto Cérdova of 
Mexico. Two other judges were elected by the Assembly and the Security 
Council—Judge Basdevant and Judge Guerrero—who had previously taken 
the oath of office. 


ELECTION OF OFFICERS 


In February, 1955, the Court proceeded to elect its President and Vice 
President for the years 1955, 1956, and 1957. Mr. Green H. Hackworth 
was elected President of the Court, and M. Abdel Hamid Badawi was 
elected Vice President. 

Mr. Hackworth has been a Judge of the Court since 1946. He had 
reached the age of 72 prior to his election. He is known chiefly as the 
author of a Digest of International Law, 8 volumes (1944). M. Badawi 
has also been a Judge of the Court since 1946. He was about to attain 
the age of 68 years, and he had long been known as one of the foremost 
Egyptians in international law. 


6 [1953] I.C.J. Rep. 10; 47 AJ.LL. 708 (1958). 
7 (British) Treaty Series, No. 20 (1955). 
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RECENT TREATIES 


Out of the series of treaties mentioned in the latest Yearbook of “r: 
Court for 1954-1955, there are several which portend an extension of <h 
Court’s jurisdiction. In addition to new deposits of instruments by whicr 
the United Kingdom of Great Britain and Northern Ireland recognized ih: 
compulsory jurisdiction of the Court, and a similar instrument under whict. 
the Union of South Africa recognized that jurisdiction, there are declara- 
tions by Germany and Italy pursuant to Article X (VIII) of the Treaty oí 
Brussels, of May 17, 1948, in accordance with the Protocol signed at Paris 
on October 23, 1954, and the letters exchanged therewith. 

The Government of the United Kingdom of Great Britain and Northcrr 
Ireland has undergone certain changes in its attitude toward the ecm 
pulsory jurisdiction of the Court under Article 36 in the thirty-four year: 
since the text was established. The first declaration of recognition of the 
reciprocal jurisdiction was on September 19, 1929 (ratification deposiicd 
February 5, 1930). In this declaration, the recognition was made ‘‘for ¢ 
period of ten years and thereafter until such time as notice may be giver 
to terminate the acceptance.’’ It applied to all disputes arising after thc 
ratification of the declaration with regard to situations and facts subse- 
quent to the said ratification, other than 


(i) disputes as to which the parties have agreed or shall agree to have 
recourse to some other method of peaceful settlement ; 
(ii) disputes with the Government of any member of the British 
Commonwealth of Nations; 
(iii) disputes with regard to questions which by international law fall 
within the jurisdiction of the United Kingdom. 


There was added a clause concerning the suspension of proceedings before 
the Court, because of submission to the Council of the League of Natio 1s. 
On September 11, 1939, the United Kingdom notified the Secretary General 
that its acceptance of the Optional Clause would not be regarded ‘‘as cover- 
ing disputes arising out of events occurring during the present hostilities.” 

By a communication of February 28, 1940, the United Kingdom terri- 
nated the declaration of September 19, 1929. By another communication it 
recognized the Court’s jurisdiction for a period of five years, from Feb- 
ruary 28, 1940, and thereafter until such time as notice might be given to 
terminate the acceptance. The recognition covered the disputes referred to 
in the declaration of September 19, 1929, except, however, ‘‘disputes aris- 
ing out of events occurring at a time when His Majesty’s Government in 
the United Kingdom were involved in hostilities.’’ It was this declaration 
which operated to bring the United Kingdom under the jurisdiction of the 
Court, under paragraph 5 of Article 36 of the Statute of the Court. 

On June 1, 1955, the United Kingdom terminated the declaration of Feb- 
ruary 28, 1940, by a communication addressed to the Secretary General of 
the United Nations. 

On June 2, 1955, the United Kingdom deposited with the Secretary Gen- 
eral of the United Nations the following declaration : 
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I have the honour, by direction of Her Majesty’s Principal Secretary 
of State for Foreign Affairs, to declare on behalf of the Government 
of the United Kingdom of Great Britain and Northern Ireland that 
they accept as compulsory ipso facto and without special convention, 
on condition of reciprocity, the jurisdiction of the International Court 
of Justice, in conformity with paragraph 2 of Article 36 of the Statute 
of the Court, until such time as notice may be given to terminate the 
acceptance, over all disputes arising after the 5th of February, 1930, 
with regard to situations or facts subsequent to the same date, other 
than: 


(i) disputes in regard to which the Parties to the dispute have agreed 
or shall agree to have recourse to some other method of peaceful 
settlement; 

(ii) disputes with the Government of any other country which is a 
Member of the British Commonwealth of Nations, all of which 
disputes shall be settled in such manner as the Parties have 
agreed or shall agree; 

(iii) disputes with regard to questions which by international law 
fall exclusively within the jurisdiction of the United Kingdom; 

(iv) disputes arising out of events occurring between the 3rd of 
September 1939, and the 2nd of September 1945; 

(v) without prejudice to the operation of sub-paragraph (iv) above, 
disputes arising out of, or having reference to, any hostilities, 
war, state of war, or belligerent or military occupation in which 
the Government of the United Kingdom are or have been in- 
volved; and 

(vi) disputes relating to any matter excluded from compulsory adjudi- 
cation or arbitration under any treaty, convention or other 
international agreement or instrument to which the United 
Kingdom is a party. 

I have, ete, 

(Signed) Prerson DIXON, 
[Permanent Representative of the 
United Kingdom to the United Nations]. 


On October 31, 1955, the United Kingdom withdrew the declaration of 
June 2, 1955; but it did not affect the period expiring on February 18, 
1956, for which the British Government agreed to recognize the jurisdiction 
of the Court for disputes concerning treaties relating to boundaries of 
British Honduras. 

On October 31, 1955, also, the United Kingdom deposited a new declara- 
tion with the Secretary General of the United Nations, which is word for 
word the same as the declaration of June 2, 1955, but with the addition of 
a seventh excepting part. Part (vii) is as follows: 


(vii) disputes in respect of which arbitral or judicial proceedings are 
taking, or have taken place, with any state which, at the date of 
the commencement of the proceedings, had not itself accepted 
the compulsory jurisdiction of the International Court of Justice. 


This seems to be a special provision for taking care of cases which have 
arisen before arbitral tribunals, with states which had not recognized the 
compulsory jurisdiction of the Court. As such, it seems to be a limitation 
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on the compulsory jurisdiction, which might be questioned by the United 
Kingdom. 

At the present time, the British Government is engaged, on behalf of the 
Government of Abu Dhabi and His Highness the Sultan of Muscat, in a 
dispute with the Saudi Arabian Government concerning the sovereignty of 
Buraimi and the boundaries of Abu Dhabi with Saudi Arabia. The dis- 
pute came before a Tribunal at Geneva in September, 1955, and on Sep- 
tember 16, 1955, just as the Tribunal was about to announce decisions on 
certain interim complaints which were reported to favor Saudi Arabia, the 
British judge resigned. There are reported to have been other resigna- 
tions. The Tribunal never had a chance to deal with the merits of the 
dispute. Why that dispute should be lifted from the jurisdiction of the 
Court by the fact that an Arbitral Tribunal went as far as it did, is diffi- 
cult to see. Yet clause (vii) of the British declaration of October 31, 1955, 
seems probably intended to have that effect. 

The history of the South African Union is somewhat different. The Un- 
ion recognized the jurisdiction on September 19, 1929 (ratification, April 
7, 1930). This declaration followed very closely the British declaration 
of September 19, 1929. It lasted for ten years, and thereafter until termi- 
nation. On September 18, 1939, the Union of South Africa notified the 
Secretary General that it would not regard its ‘‘acceptance of the Optional 
Clause as covering disputes arising out of events occurring during the pres- 
ent hostilities.” By a communication of April 7, 1940, received by the 
Secretary General on April 20, 1940, the Union of South Africa terminated 
its declaration of September 19, 1929. 

On April 7, 1940, also, a declaration was made by the Union of South 
Africa that they recognized the jurisdiction of the Court ‘‘until such time 
as notice may be given to terminate the acceptance.” The limitations on 
this acceptance were similar to those in the British declaration, except, how- 
ever, that it was not to apply to ‘‘disputes arising out of events occurring 
during any period in which the Union of South Africa is engaged in hos- 
tilities as a belligerent.’’ 

By a communication of September 12, 1955, to the Secretary General 
from the Deputy Permanent Representative of the Union of South Africa 
to the United Nations, the Union of South Africa terminated its declaration 
of April 7,1940. On September 12, 1955, also, a new declaration was made 
by the Union of South Africa. The first two of the British exceptions of 
June 2, 1955, of disputes were copied; the third exception read as follows: 


(iii) disputes with regard to matters which are essentially within the 
jurisdiction-of the Government of the Union of South Africa as 
determined by the Government of the Union of South Africa. 


This represents a victory for the United States, as it is one of the few times 
that the power of the United States to determine what matters are within 
the Court’s jurisdiction has been, copied. The fourth exception of the 
South African Government was: 
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(iv) disputes arising out of events occurring during any period in 
which the Union of South Africa is engaged in hostilities as a 
belligerent. 


Quite different are the declarations made by two states in accepting 
the jurisdiction of the Court, in accordance with Article X (VIII) of the 
Treaty of Brussels of May 17, 1948, as modified and supplemented by the 
Protocol signed at Paris on October 23, 1954. The declarations were in- 
tended to be such that Germany and Italy might accept the jurisdiction of 
the Court for a limited purpose. 

The declaration of Germany was signed at Bonn on April 18, 1955.° 
It reads as follows: 


On behalf of the Federal Republic of Germany and with reference 
to the decision of the Security Council of October 15th, 1946, I have 
the honour to make the following Declaration: 

With respect to all disputes which may arise between the Federal 
Republic of Germany and a Party or Parties to the Treaty concluded 
at Brussels on May 17th, 1948, as drafted in accordance with the 
Protocol signed at Paris on October 28rd, 1954, the Federal Republic 
of Germany accepts ipso facto and without the need of any special 
agreement for this purpose the jurisdiction of the International Court 
of Justice, in accordance with Article X of the aforesaid Treaty to- 
pame with the exchange of letters of October 23rd, 1954, relating 
thereto. 

This recognition of the jurisdiction of the International Court of 
Justice is granted in accordance with the Charter of the United Na- 
tions and with the terms and subject to the conditions of the Statute 
and the Rules of the Court. The Federal Republic of Germany under- 
takes to comply in good faith with the decisions of the Court and to 
accept all the obligations of a Member of the United Nations under 
Article 94 of the Charter. 

The present Declaration does not apply: 


(a) to disputes in regard to which the Parties have agreed or shall 
agree to have recourse to some other procedure for peaceful 
settlement ; 

(b) to disputes with regard to questions which, by international law, 
fall exclusively within the domestic jurisdiction of States; 

(c) to disputes relating to facts and situations existing prior to 
the date as from which the present Declaration will come into 
effect. 


The principle of reciprocity as regards more extensive reservations 
formulated by the other Parties to the Treaty of Brussels, when making 
declarations accepting the compulsory jurisdiction of the International 
Court of Justice, is hereby safeguarded. 

This Declaration will come into effect as from the date of the entry 
into force of the Protocol modifying and supplementing the Treaty of 
Brussels. 

I have, ete. 

(Signed) ADENAUER, 
Federal Chancellor and Federal Minister 
for Foreign Affairs 
8 The text of the amended treaty is given in (British) Treaty Series, No. 39 (1955), 
Cmd. 9498, in an appendix, p. 23. 
9 I.C.J. Yearbook, 1954-1955, p. 217. 
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The declaration of Italy is dated at The Hague, April 18, 1955,° and 
its text is as follows: 


The undersigned, being duly authorized, declares that the Govern- 
ment of the Italian Republic accepts the jurisdiction of the Inter- 
national Court of Justice in accordance with the Charter of the 
United Nations and with the terms and subject to the conditions o 
the Statute and the Rules of the Court in respect of the dispute. 
referred to in Article X of the Treaty of Brussels, as modified «nc 
supplemented by the Protocol signed at Paris on October 23rd, 195-! 

This Declaration does not apply to: 


(a) disputes in regard to which the Parties have agreed or shal 
agree to have recourse to some other method of peaceful settlement; 

(b) disputes relating to facts or situations existing prior to ihc 
date on which the present Declaration will come into effect; 

(c) disputes with regard to questions which, by international lew. 
fall exclusively within the domestic jurisdiction. 


This Declaration will come into effect on the entry into force of the 
Treaty of Brussels, as modified and supplemented by the Protorc] 
signed at Paris on October 28rd, 1954. 

In accordance with the resolution of the Security Council of the 
United Nations of October 15th, 1946, the Italian Government under- 
takes to comply in good faith with the decisions of the Court and to 
accept all the obligations of a Member of the United Nations under 
Article 94 of the Charter. 

(Signed) Gioreio BENZONI, 
Ambassador of Italy 
to the Netherlands. 


In many respects, these declarations are blazoning of departures, and 
their departures will probably be encountered in the future. 


Nore. A Portuguese declaration, under Article 36, paragraph 2, of the 
Statute, was filed with the Secretariat of the United Nations on December 
19, 1955. On December 22, 1955, Portugal filed an Application instituting 
proceedings against the Indian Government on the Right of Passage 
through Indian territory. 


10 Ibid., pp. 217-218. 


THE INTER-AMERICAN REGIONAL SYSTEM: 
FIFTY YEARS OF PROGRESS 


By CHARLES Q. FENWICK 


Department of International Law, Pan American Union 


So great has been the progress of the inter-American regional system 
over the past fifty years that it is difficult for a later generation to under- 
stand how hesitant and faltering the statesmen of an earlier day could have 
been in their approach to problems for which we have now found, if not the 
solution, at least the basis upon which to construct a solution. States were 
sovereign then, and sovereignty, as the term was practically applied, meant 
that states were not so much above the law but rather outside its scope in 
respect to the fundamental and recurrent issue of the defense of national 
interests, In the limited field in which its rules operated, international law 
was ‘“‘law’’ in as real a sense as law was within the boundaries of the na- 
tional state. But the area of its operation was sharply restricted: inter- 
national law could not restrain the conduct of a state when, in its own 
judgment of a particular situation, its vital interests were at stake; and it 
could not restrain the resort to force to protect those interests when the 
power was at hand to take measures of self-help. The present conception 
of mutual defense, of the collective responsibility of the whole community 
of states for the protection of each of its members against acts of aggression 
was simply outside the scope of international law—so far outside its scope, 
indeed, that an international conference met at The Hague in 1899, and a 
still larger one at The Hague in 1907, and no reference may be found in 
the proceedings of either conference to what is considered today as the 
basic principle of international law. 

Arbitration was then the sole hope of statesmen who sought to promote 
the peaceful relations of states. If nations could be led to agree to arbi- 
trate their legal disputes within the existing scope of international law, then 
little by little they might go on to arbitrate their more important disputes, 
and armaments would come to be limited by the simple fact that arbitration 
had replaced the need to resort to force. Any direct attack upon the right 
of a sovereign state to use force to protect its vital national interests was 
recognized to be out of the question. But even sovereign nations might 
come to see that agreements to arbitrate justiciable disputes were a rational 
development of modern civilization. That much gained, further advances 
might be made in due time. 

Such was the legal atmosphere in which the inter-American regional 
system first took shape. That the United States should interpret the 
Monroe Doctrine unilaterally, that is, according to its own judgment of its 
national interests, was taken for granted. Of course, it was going too far 
for Secretary Olney to assert in 1895 that the United States was supreme 
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in this Hemisphere and that its fiat was law on the subjects to which it con- 
fined its interposition. But that was a transient affair, and it was not to 
be taken as throwing any doubt upon the legality of President Roosevelt’; 
declaration of 1904 extending the Monroe Doctrine to justify the exercise 
of an ‘‘international police power’’ when conditions of chronic disorde: 
in the Caribbean called for ‘‘intervention by some civilized nation.” 
Whether it was expedient for the United States to take such a position was 
another question; and, as was to be expected, there were American State’, 
which thought that it was not. But international law looked on with in. 
difference: the fundamental law of self-defense was at issue, and each state 
must be allowed to be the judge of that for itself, so long as it did not en 
croach upon the rights of other states which might be in a position to con 
test the unilateral action being taken. 

Two International Conferences of American States had met when ‘he 
year 1906 opened, and a third was about to be held.’ But the legal rcla 
tions of the American States stood as they had been defined at the First 
Conference. The new International Union of American Republics formed 
in 1890 was still a ‘‘union’’ in the sense of that day, that is, a group of 
states co-operating for a specifie object, not an organization with broad ob- 
jectives such as the term ‘‘union’’ might imply today. The promotion of 
commerce was the chief purpose of the International Union, and to that end 
it created a Commercial Bureau for the collection and dissemination of com- 
mercial information. So little significance was attached to the establish- 
ment of the International Union as a political organization that by the year 
1910 the Commercial Bureau was the center of attention, and it was given 
the new name of ‘‘Pan American Union’’ and identified in the publice mind 
with the parent organization itself? 

But if the primary purpose of the Union was the collection and distribu- 
tion of commercial information, it was inevitable that at a formal gathering 
of the American States the discussions should go beyond the range of their 
commercial relations. Even at the First Conference of 1890 the recom- 
mendations went beyond the special interests assigned to the Union and to 
its Commercial Bureau. Two recommendations dealt with the ratification 
of the treaties of private international law and of extradition adopted at 
the Montevideo Congress of 1888;* another declared that the principle of 
conquest should not be recognized under American public law; another 
dealt with claims and diplomatic intervention; and another with the navi- 
gation of rivers.” More important than these recommendations, however, 
was the Plan of Arbitration proposed by the Conference, in accordance 
with which a uniform treaty was to be concluded adopting arbitration as a 
principle of American international law and making it obligatory in ell 


1 The first, 1889-1890, was held in Washington; the second, 1901-1902, in Mexico City; 
the third, 1906, in Rio de Janeiro. International Conferences ôf American States, Vol. I, 
pp. 3, 51, 113. 2 Ibid., p. 36. 

8 Ibid., pp. 172, 176; see 5 A.J.L.L. Sypp. 7 (1911). 

4 Int. Conf. of Am, States, Vol, I, pp. 14, 40. 

5 Ibid., pp. 44 ff. 
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cases except those which a state might believe would imperil its independ- 
ence.® So also at the Second International Conference of American States 
in 1901-1902, the recommendations went beyond the scope originally as- 
signed to the Union, including the problem of codes of international law, a 
treaty for the extradition of criminals, a convention on the rights of aliens, 
a new treaty on compulsory arbitration, and a treaty of arbitration for pe- 
cuniary claims.” . 

Thus by the year 1906 the inter-American regional system was already 
taking shape and the original International Union of American Republics 
of 1890 was losing its specialized character and becoming an organization 
with objectives representing the new needs of the inter-American commu- 
nity. No one was concerned to hold the Union to its original purposes; and 
no one objected four years later to giving wider functions to the Commer- 
cial Bureau and designating it as the ‘‘Pan American Union,’’® as if to 
make clear that the earlier name no longer represented its new activities. 
But political functions were still withheld, and the Union of American Re- 
publics was completely unprepared to meet the challenge of the first 
World War. The Fifth Conference that was to have met in November, 
1914, was postponed, on the assumption that once a war had broken out 
there was nothing to do but watch its course until it terminated one way 
or the other. Hach state was left to look after its own neutral interests and 
to take such action as it believed best when its neutral rights were violated 
by the belligerents. 

On the very eve of the war, however, a plan was under way that might 
have transformed the inter-American system and prepared the ground for 
an inter-American regional security group functioning independently of the 
Covenant of the League of Nations adopted at the close of the war. Acting 
in response to proposals from various quarters, President Wilson took under 
consideration the plan of a ‘‘Pan American Pact’ which was to contain, 
as its leading article, ‘‘mutual guaranties of political independence under 
republican form of government and mutual guaranties of territorial in- 
tegrity.’’? The plan, although formally proposed to the Ambassadors of 
Argentina, Brazil, and Chile, got lost in the diplomatic conflicts of the times 
and was only revived in the form of Article X of the Covenant of the 
League of Nations.® 

The ratification of the Treaty of Versailles by eleven of the American 
States and the prompt accession of six others had no appreciable effect upon 
the development of the inter-American regional system. A small number 
of the ratifying states apparently became members of the League of Nations 
as a means of offsetting the preponderant power of the United States; others 
looked upon the League as an effective means of promoting the general 
peace in accordance with traditional inter-American principles. A few, 
particularly Brazil and some of the Central American States, openly ex- 
pressed their regret ať the failure of the United States to ratify the treaty.?° 

6 Ibid, p. 40. 1 Ibid., pp. 69, 83, 90, 100, 104. 

8 Ibid., pp. 172, 176. i 


9 Bemis, Latin American Policy of the United States, pp. 194 ff. 
10 Kelchner, Latin American Relations with the League of Nations, passim. 
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But neither at the Conference at Santiago in 1923 nor at the Conference a‘. 
Havana of 1928 did the existence of the international organization enter 
directly into the discussions of the regional one. The standing obstacle tc 
closer co-operation was rather the reaffirmation by Secretary Hughes of sh 
unilateral character of the Monroe Doctrine and the successive interven 
tions of the United States in Central America and in the Caribbean. 
Until those two factors were removed, progress along other lines could be 
no more than perfunctory. 

The turn of the tide came at Buenos Aires in 19386. The Conference s 
Montevideo in 1933 had at last been able to get the United States to accepi 
the principle of non-intervention.1? The acceptance was, indeed, in quali 
fied form, namely, that full acceptance must await further interpretation: 
and definitions. But that was a first step, and the way was now open it 
substitute the principle of consultation for that of unilateral action by ih: 
United States in cases arising under the Monroe Doctrine. The Convent'or 
for the Maintenance, Preservation and Reestablishment of Peace, by wh ch 
this was effected, was loosely drawn, being no more than an agreement oí 
the parties, in the event of a threat to the peace, to consult individually iv 
order to determine whether to consult collectively, in order then to decide 
what form of ‘‘ peaceful cooperation’’ might be adopted under the circum- 
stances; and the same agreement to seek ‘‘a method of peaceful collabora- 
tion” was applied to a war between two American States and to an inter- 
national war outside America." 

But however loosely the Convention of 1936 was drawn, it brought about 
a fundamental change in the relations of the American States. From tho. 
on, the principle of equality was given a new meaning: it had been applicd 
hitherto at conferences at which matters of minor economic and social im- 
portance had been discussed; it was now to be applied to questions of com- 
mon defense, to questions of a political character which had hitherto been 
excluded from consideration. Two years later, when war was already on 
the horizon in Europe, the ‘‘Declaration of Lima”’ defined more specifica’ly 
the circumstances under which consultation was to take place and esteb- 
lished the Meeting of Foreign Ministers as the procedure of consultation.”' 
The mere agreement of 1936 to consult in the event of a threat to the peace 
now became a proclamation of ‘‘common concern’? of the American States, 
accompanied by a ‘‘determination to make effective their solidarity, co- 
ordinating their respective sovereign wills by means of the procedure of 
consultation.’’ The phrasing of the obligation was still vague, but it con- 
tained an element of mutual defense lacking in the Convention of 1936. Ai 
the same time the procedure of consultation was, by a separate resoluticn, 
to be applied to ‘‘any economic, cultural or other question’’ which, by rca- 


11 Perkins, Hands Off, pp. 334 ff. 

12 Convention on Rights and Duties of States, Art. 8. International Conferences of 
American States, Vol. IZ, p. 121; 28 A.J.I.L. Supp. 75 (19344. 

18 Convention for the Maintenance, Preservation and Reestablishment of Peaco, Tut. 
Conf. of Am, States, Vol. II, p. 188; 3] A.J.L.L. Supp. 53 (1937). 

14 Declaration of Lima, Int. Conf, of Am. States, Vol. IT, p. 308; 34 A.J.I.L. Supp. 199 
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son of its importance, might justify the procedure and in which the Ameri- 
can States might have a common interest.7 

Less than a year later war had broken out in Europe and the principle 
of continental solidarity, made effective through consultation, was now to 
be put to the test. In September, 1939, the Foreign Ministers of the 
twenty-one American States met in Panama and promptly proclaimed a 
General Declaration of Neutrality of the American Republics, setting forth 
the ‘‘standards of conduct” they proposed to observe as neutrals and an- 
nouncing their intention to ‘‘maintain close contact’’ with the object of 
maintaining a uniform defense of their neutral rights.1¢ A separate reso- 
lution, the Declaration of Panama, established a ‘‘seeurity zone’’ including 
all the normal maritime routes of communication and trade between the 
countries of America.” This second resolution was a distinct challenge to 
the belligerents; and while it was believed to be justified by the special 
circumstances of the war, particularly the attacks upon merchant shipping 
by submarines, it demonstrated a new attitude on the part of the American 
States for the collective defense of their neutral interests. 

Again, less than a year later, in July, 1940, a new test of continental 
solidarity was presented by the sweeping victories of the Nazi armies and 
the resulting threat to the peace of the Western Hemisphere from the pos- 
sible annexation by Germany of the possessions of Great Britain, France 
and Holland in the Caribbean. The Foreign Ministers again held a Meet- 
ing of Consultation, this time in Havana, where two resolutions of out- 
standing importance were adopted: the one a declaration of mutual de- 
fense to the effect that any attack by a non-American state against the ter- 
ritory or sovereignty of an American State would be considered as an act 
of aggression against all,t and the second a declaration that as a measure 
of continental security a provisional administration might be set up by the 
American States to prevent the European territorial possessions from being 
converted into ‘‘strategic centers of aggression’’ against them.’® Both 
resolutions represented the taking of a grave risk lest a victorious Germany, 
as the conditions of the moment seemed to indicate, might undertake to 
punish the act of defiance. At the same time the resolutions represented 
a degree of confidence in the United States such as could hardly have been 
believed possible at the Havana Conference twelve years earlier. 

The resolution of mutual defense taken at Havana in 1940 was soon to 
be put to the test. The attack upon the United States at Pearl Harbor was 
followed immediately by a call for a consultative meeting of Foreign Min- 


15 Improvement in the Procedure of Consultation, Int. Conf. of Am. States, Vol. II, 
p. 807; 34 AJ.LL. Supp. 199 (1940). 

16 General Declaration of Neutrality of the American Republics, Int. Conf. of Am. 
States, Vol. II, p. 326; 34 A.J.L.L. Supp. 9 (1940). 

17 Int. Conf, of Am. States, Vol. II, p. 334; 34 A.J.LL. Supp. 17 (1940). 

18 Reciprocal Assistance and Cooperation for the Defense of the Nations of the Amer- 
icas, Int. Conf. of Am. States, Vol. II, p. 360; 35 A.J.I.L, Supp. 15 (1941). 

19 Act of Habana Concerning the Provisional Administration of European Colonies and 
Possessions in the Americas, Int. Conf. of Am. States, Vol. II, p. 364; 35 AJ.LL. Supp. 
18 (1941). 
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isters; and a month later, in January, 1942, at Rio de Janeiro, resolution ; 
were taken recommending the breaking of diplomatic relations with th: 
Axis Powers and making provision for the control of the subversive activi 
ties of aliens who might be in sympathy with the Axis Powers.*° Perhap: 
it was too much to expect that the attack upon the United States sho.lc. 
have been followed by declarations of war by all of the American States. 
The sense of continental solidarity created by the procedure of consultatior 
adopted in 1936 had not had time to develop to that extent, apart from the 
fact that a number of the Latin American States had internal problem. 
which made it difficult to take immediate action. Even the resolution rec 
ommending the breaking of relations had to be qualified by permitting i. 
to be done ‘‘in conformity with the position and circumstances obtain‘n¢: 
in each country in the existing continental conflict.” But the fact tua: 
only two of the states failed to break relations promptly and as many a. 
nine declared war immediately, demonstrates the degree to which continen 
tal solidarity had taken hold. By the close of the war all of the Americar 
States had become parties to the conflict, Argentina joining the ranks or 
March 27, 1945, just in time to take part in the San Francisco Conference 

What might be called the definitive test of the strength of the new inter 
American regional system created by the procedure of consultation adop*ec 
at Buenos Aires came with the Dumbarton Oaks Proposals. The Americar 
States had, at Rio de Janeiro in 1942, recognized the need of planning “or 
the postwar world, and the Juridical Committee of Rio de Janeiro had beer 
entrusted with the task of making recommendations relative to internationa: 
organization and international security.’ But by a strange oversight nc 
Latin American state was invited to take part in the Dumbarton Oaks Gis 
cussions, not even Brazil, which had opened up its territory to Allied eir 
fields from which the transport of troops to Africa was being effected. The 
result was that the Latin American states became alarmed lest the powers 
to be given to the Security Council of the United Nations, combined with 
the proposed veto power to be given to the permanent members of thc 
Council, might have the effect of subordinating their regional system to the 
new world organization. It was proposed, therefore, that a special confer- 
ence of the American States should be held at Mexico City in advance of 
the meeting at San Francisco for the purpose of considering ‘‘the partici- 
pation of American States in the future world organization, and the fur- 
ther measures that should be taken to strengthen the inter-American system 
and the economic solidarity of the Continent.’’ 7? 

The Conference at Mexico City opened on February 21, 1945, and in a 
brief period of two weeks it set the direction of the new inter-American *e- 
gional system. The Secretary of State of the United States forestalled the 
fears of a number of the delegates by announcing that ‘‘The United States 

20 Pan American Union, Congress and Conference Series, No. 36, p. 32; 386 AJ.L.L. 
Supp. 62 (1942). 

21 Pan American Union, Congress and Conference Series, No. 36, p. 52; 36 A.J.I.L. 
Supp. 85 (1942). . 
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Government believes that the stronger we can make the inter-American sys- 
tem in its own sphere of activity the stronger the world organization. will 
be.’’??8 The Mexican Delegation, among others, was insistent in declaring 
that there could be no hope of a successful political organization unless 
corresponding action were taken in meeting the problem of economic and 
social security essential to a permanent peace.” pine 

Foremost among the resolutions taken was the Act of Chapultepec, set- 
ting forth the fundamental principles which the American States regarded 
as having been ‘‘incorporated in their international law, since 1890,” re- 
newing the principle declared at Havana in 1940 that an attack upon one 
was to be considered as an act of aggression against all, and recommending 
that at the close of the war a treaty should be concluded establishing the 
procedures by which acts of aggression could be met. The declaration and 
the recommendation were described as constituting ‘‘a regional arrange- 
ment’’ for dealing with such matters relating to peace and security as were 
“appropriate for regional action in this Hemisphere.’’ 28 

Accompanying the Act of Chapultepec was a resolution looking to the 
improvement and strengthening of the inter-American system and describ- 
ing in detail the lines along which a draft charter was to be prepared by 
the Governing Board of the Pan American Union.?® The system, it was de- 
clared, should maintain the closest relations with the proposed general in- 
ternational organization and assume responsibilities in harmony with the 
principles and purposes of the general organization. But in order to make 
more definite the relation of the inter-American system to the proposed gen- 
eral organization a special resolution was adopted declaring that while the 
American Republics were determined ‘‘to cooperate with other peace-loving 
nations in the establishment of a General International Organization,” and 
while they considered that the Dumbarton Oaks Proposals constituted a 
basis for and a valuable contribution to the establishment of such an or- 
ganization, nevertheless they felt it desirable that the states which had 
formulated the Proposals and the others invited to the Conference should 
take into consideration certain points upon which the American Republics 
were in agreement, noting in particular the ideal of ‘‘universality,’’ the 
enlargement of the powers of the General Assembly, the extension of the 
jurisdiction of the International Court of Justice, the creation of an agency 
for the promotion of intellectual and moral co-operation among nations, 
and an adequate representation of Latin America on the Security Council.?’ 

Thus armed as it were, but far from being in a resentful mood, the dele- 
gates of the Latin American states proceeded to San Francisco, where, with 
the help of Senator Vandenberg, they succeeded in securing the adoption 
of Article 51 of the United Nations Charter.2* The wording of the article 


28 Ibid., p. 6. 24 Ibid., p. 5. 

25 Ibid., p. 30; 39 A.J.L.L. Supp. 108 (1945). 

26 Inter-Am, Conf. on Problems of War and Peace, 1945, op. cit., p. 33. 

27 Ibid., p. 63. 

28 Charter of the U.N. Report of the Secretary of State (Dept. of State Publication 
No. 2349), p. 107. 
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left open a number of conflicting interpretations, but taken as a whole it 
clearly gave to the American States the right to adopt a system of intr- 
American collective security which could function in those cases where thc 
failure of the Security Council to act, whether due to a veto or to other ob 
stacles, might defeat regional action under the resolutions taken at Havana 
and Mexico City. At the same time, although the item was of much less 
consequence, the insistence of the Latin American states led to the insertion 
in Article 52 of the Charter of a new provision to the effect that members 
of a regional group were to make every effort to bring about the pacific 
settlement of local disputes by the regional group before referring them to 
the Security Council, which was then followed by the provision of the Dum- 
barton Oaks Proposals that the Security Council was to encourage resort 
to the regional procedures. How far the provisions of this article ere 
weakened by the reservation that they in no way impair the application 
of Articles 34 and 35 of the Charter remains as yet undetermined.”® 

The ground was now laid for carrying out the recommendation of the 
Conference at Mexico City that the provisions of the Act of Chapultepce 
be incorporated in treaty form, and after some delay a special conference 
met at Quitandinha (Petropolis), Brazil, on August 15, 1947. The Inter- 
American Treaty of Reciprocal Assistance, signed on September 2 at the 
close of the conference, reaffirms the ‘‘principles of inter-American solider- 
ity and cooperation’? set forth in the Act of Chapultepec and declares its 
purpose to be ‘‘to provide for effective reciprocal assistance to meet armed 
attacks against any American State, and in order to deal with threats of 
aggression against any of them.’’ 3° 

Articles 3 and 6 contain the principal obligations of the treaty, the former 
dealing with armed attacks against an American State and the latter with 
acts of aggression short of an armed attack. In the case of an armed attak 
the obligation is specific and definite: Each of the contracting parties under- 
takes to assist in meeting the attack in the exercise of the inherent right of 
individual or collective self-defense recognized by Article 51 of the Chart2r 
of the United Nations, taking such immediate measures as it may individ- 
ually determine to be called for by its obligation of reciprocal defense. in 
the meantime the ‘‘Organ of Consultation,’’ as the consultative body of 
Foreign Ministers is designated, is to meet without delay to agree upon the 
measures of a collective character called for by the situation. The obliga- 
tions incurred by Article 3 are thus both individual and collective; and n 
that respect they go beyond the provisions of the United Nations Charter, 
which make the application of collective security dependent upon a deci- 
sion of the Council. 

The obligations of Article 6 are much vaguer, both in respect to the con- 
ditions calling for reciprocal assistance and in respect to the measures to 


29 For an analysis of the Charter of the United Nations, in relation to the intcr 
American regional system, see Inter-American Conference for the Maintenance of Peaco 
and Security, 1947, Report on the Results of the Conference (Pan American Union, Coa- 
gress and Conference Series, No. 53), pp. 14 f. 
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be taken when a case arises. Three conditions are set forth: a case of ag- 
gression which is not an armed attack, an extra-continental or intra-conti- 
nental conflict, or any other fact or situation that might endanger the peace. 
But in each case the inviolability of the territory or the sovereignty or 
political independence of the American state must be affected. Should 
such a case arise, the Organ of Consultation is to meet immediately to agree 
upon the measures to be taken for the common defense. Since there is no 
armed attack involved, and therefore less urgency than in the cases arising 
under Article 3, no provision is made for action by the individual state. 
The call for the meeting is to be made by the Council of the Organization 
upon the request of any member which may believe that the terms of Ar- 
ticle 6 are applicable to its case. 

But vague as are the terms of Article 6 they have in fact proved to be 
just the sort of procedure needed to meet inter-American controversies for 
which the traditional bilateral procedures of investigation, arbitration and 
judicial settlement were inadequate. The practical effect of the article has 
been to create a court of summary jurisdiction, able to act promptly and 
to take decisions without delay and without the obstruction of a veto by 
the United States or any other member of the regional group. Decisions 
of the Organ of Consultation are taken by a two-thirds vote of the states 
which have ratified the treaty, excluding the vote of the parties directly 
interested in the case. This two-thirds rule is, however, subject to an ex- 
ception that, although bound in respect to the other sanctions set forth in 
the treaty, no state shall be required to use armed force without its consent. 
But this exception is in no degree the equivalent of a veto, since the other 
parties to the treaty remain free to proceed on their own account. 

Having given definitive form to their system of regional security the 
American States were now ready to give similar treaty form to the organi- 
zation which, although still bearing the name of Union of American Repub- 
lics, had in fact extended its activities at suecessive conferences until it 
bore little resemblance to the association ‘‘for the prompt collection and 
distribution of commercial information,’’ first formed in 1890. Acting in 
pursuance of the resolution taken at the Conference at Mexico City in 1945, 
the Governing Board of the Pan American Union appointed a special com- 
mittee to prepare an ‘“‘Organic Pact” (Pacto Constitutivo), as it was called, 
covering the matters set forth in the resolution. The Organic Pact was 
duly submitted to the Conference at Bogotá in 1948, and after due revision 
by the Conference it became the Charter of the Organization of American 
States.5 

Elaborate as are the provisions of the Charter, they made fewer substan- 
tial changes in the inter-American system than the form of the document 
might appear to indicate. Rather the Charter represents an attempt to 
co-ordinate the system that had developed over more than half a century, 
to clarify the principles upon which it was based, to improve the machinery 
through which it functioned and to define more carefully the relations of 
one organ to another. The opening statement of ‘‘purposes”’ is followed 

81 Pan American Union, Law and Treaty Series, No. 23; 46 A.J.L.L. Supp 43 (1952). 
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by a chapter on ‘‘principles,’’ which in turn is followed by a recital of 
‘fundamental rights and duties of states,” all three constituting what 
might be described as ‘‘American International Law,” to use the phrase 
made familiar many years ago by the Chilean jurist, Alejandro Alvarez. 
Subsequent chapters distinguish between the functions of the Conference 
as the ‘‘supreme organ’’ of the new Organization, deciding ‘‘the general 
action and policy’’ of the Organization and the character of its subsidiary 
organs, and the Meeting of Consultation of Ministers of Foreign Affairs 
which is called to consider problems of an urgent nature and which serves 
as the Organ of Consultation under the Rio Treaty. The former Govern- 
ing Board of the Pan American Union was given the new name of the Coun- 
cil of the Organization and was assigned a wide range of executive and ad- 
ministrative functions. Three technical organs were created to advise the 
Council on economic and social, juridical, and cultural matters. The exis- 
ing Pan American Union was continued as the General Secretariat of the 
Organization, retaining its traditional name in spite of its incompatibility 
with the functions of a secretariat. Lastly, provision was made for the ir- 
corporation into the new Organization of those ‘‘specialized organizations” 
established by multilateral agreements for the promotion of specific mal- 
ters, such as the Pan American Sanitary Organization. 

By a separate resolution of the Bogotá Conference, provision was made 
that, pending the ratification of the Charter, the agencies that had hitherto 
functioned as organs of the Union of American Republics should adopt the 
nomenclature and enter upon the activities established in the Charter.®? 
So smoothly did the transition from the Union of American Republics to 
the Organization of American States take place that when, on December 12, 
1951, the Charter entered into effect by the ratification of two-thirds of the 
members, no one was conscious that the old order had given place to the 
new; and the states that had not as yet ratified the Charter continued to 
sit and vote precisely as if their ratification had been completed. 

What was to be the relation of the new Organization of American States 
to the United Nations? The problem had already been solved in part a, 
San Francisco by the provisions relating to regional agencies and ar- 
rangements. Article I of the Charter of the Organization proclaims that, 
‘Within the United Nations, the Organization of American States is a re 
gional agency.’’ Doubtless the delegates at Bogotá were too generous in 
describing their organization as an ‘‘agency’’ of the United Nations, for 
in fact it is an agency only in the limited field described in Articles 34 and 
35 and Articles 51-54 of the United Nations Charter. The use of the terms 
was apparently due to the fact that the delegates were anxious not to have 
it appear that they were setting up a rival body whose decisions in security 
matters might conflict with those of the Security Council of the United 
Nations. As a matter of fact the Organization of American States oper- 
ates with complete freedom in all other respects than -those involving secu- 
rity matters; and while provision is made for collaboration with the United 

32 Final Act of the Ninth International Conference of American States (Pan Ameri 
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Nations, it is a collaboration that does not involve any degree of subordi- 
nation or agency. 

The eight years that have passed since the adoption of the Bogoté Char- 
ter have been years of unparalleled growth and development in the four 
fields of activity embraced by the Charter—juridical, economic, social and 
cultural. The growth and development have, indeed, been in part due to 
the application of the Rio Treaty of 1947; and it may fairly be said that 
the maintenance of peace and security, through the machinery of the treaty, 
has made possible much of the progress of the Organization in its four 
fields of constructive activity. The threat of war has a paralyzing effect 
upon co-operation. The assurance that protection can be had from the re- 
gional group if national forces are inadequate for defense enables a gov- 
ernment to spend its income more freely than otherwise upon projects 
looking to the general objective of a higher standard of living. 

The successful application of the provisions of the Rio Treaty has on its 
part been partly due to the new confidence in the United States that has 
resulted from the system of consultation established in 1936. Preponder- 
aut as are the military forces of the United States, greater in fact than those 
of all the other members of the regional group combined, the system of col- 
lective security can be maintained as long as the United States can be 
trusted to keep its word, that is, to respect the principle of equality and 
to use its forces only in response to a decision of the regional group taken 
in accordance with the specific obligations of the Rio Treaty. Here the 
rule of good faith is the cornerstone of the edifice; and the confidence based 
upon that rule has made possible an effective system of security in spite of 
conditions that appear to run counter to it. 

An interesting development of the system of collective security has been 
the assumption by the Council of the Organization of the functions of the 
Organ of Consultation when a request is made by a member state for a 
Meeting of Consultation under the terms of Article 6 of the Rio Treaty. 
By the terms of the treaty requests for a meeting of consultation may be 
made by any party to the treaty when it believes that a situation has arisen 
to which the terms of the treaty are applicable. The request is addressed 
to the Council of the Organization, which decides by majority vote whether 
the request is justified.** Knowing the time it would take for the Foreign 
Ministers to assemble, the delegates to the Rio Conference made provision 
that the Council of the Organization, which decides whether a request for 
a meeting of consultation is justified by the circumstances, should be able 
to act provisionally as an organ of consultation until the Meeting of Foreign 
Ministers could be held. The result has been that in the four cases in 
which a request has been made for a meeting and has been granted, the 
Council has been able to settle the dispute without the necessity of an ac- 
tual Meeting of the Foreign Ministers. In fact on three of the four occa- 
sions the Council, in calling the meeting, failed to fix a time and a place 
for it; and later, when a solution for the alleged act of aggression had been 
found, the Meeting of Foreign Ministers was called off without so much as 
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a formal apology for summoning them to a meeting and then canceling it 
without consultation.®4 

Accompanying the above procedure, applicable to cases in which there is 
an alleged act of aggression, is a special procedure which has been fourd 
convenient for disputes of lesser urgency. There are, indeed, a variety of 
bilateral treaties making pr ‘ision for all of the standard procedures of 
peaceful settlement. What is needed in most cases is some form of ma- 
chinery to set the particular procedure in motion. In 1940 the Meeting of 
Foreign Ministers at Havana adopted a resolution which has come to serve 
as a supplement to bilateral procedures in the form of the organization of 
a committee which was assigned the duty of ‘‘keeping constant vigilance io 
insure that states between which any dispute exists or may arise, of any 
nature whatsoever, may solve it as quickly as possible’’; and to that end 
the committee was authorized to suggest measures and steps which might 
be conducive to a settlement." While the committee, now known as tke 
‘Inter-American Peace Committee,” can only act with the approval cf 
both of the parties to the controversy, it has in fact succeeded in finding a 
solution for a number of disputes, and the record of its accomplishmenis 
indicates that it fills a gap between collective and bilateral procedures. Tre 
fact that the Peace Committee, although not a committee of the Council of 
the Organization, is actually composed of members of the Council has, cf 
course, undoubtedly given to it an authority it would hardly have possessed 
otherwise. 

It is difficult to compress within a few paragraphs the wide range of ac- 
tivities of the Organization of American States in the four fields into which 
its work is divided. In the general field of international law the Inter- 
American Council of Jurists has replaced the former International Com- 
mission of American Jurists which last met at Rio de Janeiro in 1927. The 
new Council of Jurists is assigned by the Charter the duty of serving as an 
advisory body on juridical matters, of promoting the development and 
codification of public and private international law, and of studying the 
possibility of attaining uniformity in the legislation of the various Ameri- 
can countries, insofar as that may appear desirable®* The Council has 
as its permanent technical committee the Inter-American Juridical Com- 
mittee, created in 1942 as successor of the former Inter-American Neu- 
trality Committee; and in pursuance of a plan of work adopted at the 
first meeting of the Council of Jurists at Rio de Janeiro in 1950,5" the 
Juridical Committee has submitted a number of technical studies, among 
others a draft Convention on Territorial Waters and Related Questions, 
a draft Convention on Nationality and the Status of Stateless Persons, a 
draft project on Recognition of De Facto Governments, a project on 

84The documents of the four eases may be found in Aplicaciones del Tratado Inter- 
americano de Asistencia Recíproca, 1948-1955 (Pan American Union, 1955). Obviously, 
of course, the members of the Council are in close touch with their governments in taking 
such decisions, 

28 Second Report of the Inter-American Peace Committee (Pan American Union, 1954). 
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Regimen of Asylees, Exiles and Refugees, two drafts on the Possibility of 
Revision of the Bustamante Code of Private International Law, a draft 
Uniform Law on the International Sale of Personal Property, and a report 
on Uniformity of Legislation on International Co-operation in Judicial 
Procedures.** 

On its part the Inter-American Council of Jurists, in addition to com- 
menting upon and revising the reports of the Juridical Committee, pre- 
pared two draft conventions, one on the Regimen of Political Exiles, 
Asylees and Refugees and the other on Diplomatic Asylum,** which, after 
revision by a committee of the Conference at Caracas in 1954, were signed 
at the close of the Conference.* 

In the fields of economie and social affairs, the Economic and Social 
Council, which acts as a technical and advisory organ of the Council of the 
Organization and is in continuous session at the offices of the Pan American 
Union, combines the two objectives, on the one hand of promoting trade 
and commerce, developing production and facilitating transportation and 
communication, and on the other hand of raising the standards of living 
of the people of the individual states. The program of technical co- 
operation through the application of the ‘‘Point Four Program” has been 
given particular attention; and special projects are being carried out in 
agricultural experimentation, co-operatives, housing, and social security. 
For practical purposes the two fields are administered as one, the relation 
between the two being that between ways and means and the ultimate 
objective of the publie welfare.* 

The idea of promoting inter-American unity through mutual understand- 
ing, while an objective of the First Conference held in Washington in 
1889-1890, has only been developed extensively of recent years. The 
Bogota Charter created an Inter-American Cultural Council which, with 
the aid of the technical services of the Department of Cultural Affairs of 
the Pan American Union, is now promoting the adoption of basic educa- 
tional programs, seeking to eliminate illiteracy, arranging for the exchange 
of teachers and students, publishing material to facilitate adult education, 
and carrying on numerous other programs looking to the development of 
national standards of culture which, it is believed, will in the end lead to 
greater regional understanding. The task is obviously not one of a day, 
but it is clearly going forward with promise of success.*? 

What lies ahead? It is obvious that many of the American States have 
serious domestic problems to overcome -before stability can be maintained 
in the exercise of democratic government when standards of living are 
low and the appeal to force to remedy them is so strong. But there is 

38 The separate reports are available at the Pan American Union. 

89 Final Act of the Second Meeting of the Inter-American Council of Jurists, 1953, 
pp. 46, 49 (Pan American Union, 1953). 

40 Convention on Diplomatie Asylum; Convention on Territorial Asylum (Pan Ameri- 
can Union, Law and Treaty Series). 

418ee Report on the Activities of the Organization of American States, 1948-1953 


(Pan American Union, 1953), pp. 39-72; 86-102. 
42 Ibid., pp. 131-138. 
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little doubt that the stability of the inter-American system as a whole is 
contributing greatly to the domestic stability of the individual states; and 
the fortunate lack of competition in armaments is permitting all of the 
American States but one to devote practically their entire resources to 
economic, social and cultural objectives. The differences that mark their 
separate national characters are still there, and might appear formidable 
if too much attention were paid to them. But over and abeve these differ- 
ences is the realization on the part of one and all that there are common 
interests of far greater importance, in the presence of which the differences 
are relatively negligible. 

It is upon this body of common interests, supported by common moral 
ideals and made effective through common institutions, that continental 
solidarity must continue to be based in the future as it has actually come to 
be based during these recent years. 
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GooD CRAFTSMANSHIP AS A FACTOR IN THE DEVELOPMENT OF THE LAW 


During critical phases in the development of a legal system the quality 
of the craftsmanship which practitioners of the law bring to its service 
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can have a decisive influence on the process of development and on the 
whole texture of the legal system resulting from that process of develop- 
ment. So it was when the great civilians transformed the law of an 
overgrown city state into the law of an imperial commonwealth; so it was 
when the glossators laid the foundations of the modern civil law; so it was 
when the Bench and Bar of England created the common law; so it is 
today in the case of international law. In every field of professional work, 
as legal adviser, as legislative draftsman, as advocate and as arbitrator 
or judge, the contemporary international lawyer has opportunities to 
build the future law of a world community which no previous generation 
has been privileged to enjoy on a comparable scale. Can we reasonably 
claim that our craftsmanship is worthy of so great and so fleeting an 
opportunity? Technical excellence in the workmanship of international 
law is not merely a matter of professional pride; it has a vital bearing 
on the extent to which the law can fulfill effectively its part in the life 
of society and meet the claims which an emerging world community is 
entitled to make upon it. It may be profitable to enquire how far our 
standards of craftsmanship are equal to the calls which are made upon 
us, rest upon the breadth and depth of scholarship without which the 
journeyman in international law cannot hope to attain a high standard 
of skilled craftsmanship, and combine with such scholarship the practical 
skills in the absence of which scholarship alone cannot create a workable 
body of law. It is therefore proposed to discuss in the light of these general 
preoccupations the relations of craftsmanship and scholarship; some of the 
tools which practical craftsmanship requires; and some of the problems 
of the practical craftsman, as legal adviser, as legislative draftsman, as 
advocate, and as arbitrator or judge. It may then be possible to form a 
picture of the good craftsman which may be of service in equipping our- 
selves to rise more fully to the level of our responsibilities. 


il 


CRAFTSMANSHIP AND SCHOLARSHIP 


Good craftsmanship in international law must rest upon a solid founda- 
tion of sound scholarship. The scholarship called for to give the intellectual 
background and stimulus required to play even a modest part in creating 
the legal framework of an emerging world community is necessarily ex: 
acting. No one can hope to possess it fully, and the relative importance 
of different elements is largely a matter of opinion, but it is both possible 
and reasonable to formulate an ideal standard. Happily, once such a 
standard has been accepted and an understanding of its importance has 
become instinctive, the failure to attain it in practice, which is an in- 
evitable consequence of the limitations of the human mind, can to a con- 
siderable extent be offset by a combination of intellectual awareness and 
intellectual humility. 

A basie historical training is an’ admirable point of departure for the 
study of international law. A general appreciation of universal history, 
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not necessarily involving any detailed knowledge of particular civiliza- 
tions, periods or countries, accompanied by a more intimate knowledge of 
the immediate historical origins of the contemporary world and an under- 
standing of legal history as a process of historical development, give the 
necessary framework for a more technical study of the law. The wide 
sweep of universal history? has an essential contribution to make to the 
outlook and instinctive attitudes of the international lawyer in an age 
which has been characterized by the completion of the transformation of 
international law from the public law of Europe into the law of a uni- 
versal world community. 

In the more specialized part of his preliminary historical studies the 
international lawyer will naturally give special attention to diplomatic and 
legal history. Diplomatic history is essentially a subject which the inter- 
national lawyer should not approach from any one national angle. To 
conceive the historical study of international law as a projection of the 
diplomatie history of a particular Power or group of Powers has been 
an all too common failing in the past; there is no justification for it in an 
age when the materials for a broader approach are so readily available. 
The international lawyer should know something of the basic features of the 
historic and current foreign policies of the leading Powers and of the 
main groups of states in all parts of the world and of the long-term 
trends which have characterized their development; without such knowl- 
edge, his legal thinking will be apt to become an abstraction remote from 
political reality and powerless to influence practical affairs. His focus 
of interest in diplomatic history is somewhat different from that of the 
historian or the diplomat. He is concerned less with the detailed pathology 
of diplomatic history, with the circumlocutions and failures of diplomacy, 
with the analysis of cause and effect and the assessment of praise or blame, 
than with the light which diplomatic history throws on the tendencies 
in international relations which constitute the setting ancl parts of the 
subject-matter of the law and more particularly with the legal positions 
taken up in the course of diplomatic discussion and negotiation on major 
questions and the treaty settlements resulting from such negotiations. A 
reasonable knowledge of diplomatic history approached from this angle, 
while perhaps less essential than it was at an earlier stage in the history 
of international law when the relative importance of diplomatic, as com- 
pared with legislative and judicial, influences in the development of the 
law was greater, still forms an important element in his intellectual 
equipment, but becomes more difficult to acquire as diplomatie history 
continues to evolve from the history of the mutual relations of a closely- 
knit system of Huropean states into the history of the world-wide inter- 
relations of the interests and activities of some eighty independent members 
of a continuously growing international community. 


1Cf. Arnold J. Toynbee, A Study of History (10 vols., 1934-1954) ; Jacques Pirenne, 
Les grand courants de l’histoire universelle (7 vols., 1945-1955) ; or, for a more popular 
treatment, H. G. Wells, The Outline of History (rev. ed., 1931), Will Durant, The Story 
of Civilisation (5 vols. published, 1935-1953). 
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While drawing upon the outlines of universal history for perspective 
and breadth of outlook and upon diplomatic history for a knowledge of 
the relations of states, it is to legal and constitutional history that the 
international lawyer must turn for an understanding of the processes 
and problems of legal and institutional development. ‘‘The life of the 
law has not been logic; it has been experience’’;? and, while the analogy 
between the present stage of development of international law and the 
problems of primitive and ancient law and of medieval legal and consti- 
tutional development can no doubt be overdrawn, the inherited experience 
recorded by legal history can contribute powerfully to a sound instinctive 
judgment of the problems and possibilities of contemporary legal and 
institutional development. 

Within the general context of universal, diplomatie and legal history, 
supplemented by military and naval history as a background for under- 
standing the development of the law of war, and by economic history 
particularly in recent times, as an introduction to the contemporary law 
of international economic relations, the international lawyer will naturally 
pay special attention to the history of international law. In so doing 
he will be handicapped by the inadequacy of the literature on the subject. 
Despite the existence of several classics, of which the Histories of Ward? 
and Wheaton t and the writings of Ernest Nys® are outstanding, of Butler 
and Maccoby’s stimulating survey of the development of international 
law as an expression of changes in the state system of the world,® of 
Garner’s brilliant descriptive account of the developments of the first 
quarter of the twentieth century,’ of a valuable recent survey in Nuss- 
baum’s Concise History,® of a number of useful studies of the contributions 
of particular civilizations to the development of international law,® and of 

2 Oliver Wendell Holmes, The Common Law 1 (1881). 

8 An Enquiry into the Foundations and History of the Law of Nations in Europe 
from the time of the Greeks and Romans to the Age of Grotius (2 vols., 1795). 

4 History of the Law of Nations in Europe and America from the Earliest Times to 
the Treaty of Washington (1842, 1845); see also Hosack, On the Rise and Growth of 
the Law of Nations from the Earliest Times to the Treaty of Utrecht (1882); Walker, 
A History of the Law of Nations from the Earliest Times to the Peace of Westphalia 

1899). 
sae Origines du Droit international (1894); Etudes de droit international et dc 
droit politique (2 vols., 1896-1901); Le droit international (3 vols., 1912); see also 
Laurent, Histoire du droit des gens et des relations internationales (18 vols., 1851- 
1870). 

oan Development of International Law (1928); see also Van Vollenhoven, The 
Three Stages in the Evolution of the Law of Nations (1919); Redslob, Histoire des 
Grandes Principes du Droit des Gens (1923); De LaPradelle, Maîtres et Doctrines du 
Droit des Gens (2nd ed., 1950). 

T Recent Developments in International Law (1925). 

8 A Concise History of the Law of Nations (rev. ed., 1954). 

ə Of. for China: Sui-Tschoan-Pao, Le droit des gens et la Chine antique (1925); 
for India: Viswanatha, International Law in Ancient India (1925); Pramathawath 
Bandyopadhgay, International Law and Custom In Ancient India; for Israel: Bentwich, 
The Religious Foundations of Internationalism (1933); for Greece and Rome: Phillip- 
son, The International Law and Custom of Ancient Greece and Rome (2 vols., 1911); 
for Byzantium: Taube, ‘‘Etude sur le développement historique du droit international 
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innumerable comprehensive works on the law of war and neutrality as 
applied and developed during successive wars?® (with the important 
exception of the second World War),** there is still no adequate history of 
the growth of international law as a world system which places in the 
perspective of their historical origin and development the contemporary 
problems of the law. It is, however, this perspective, rather than a view 
of history as such, which the international lawyer properly sees in study- 
ing the history of international law. 

A knowledge of history will enable the international lawyer to base 
his thinking on a solid foundation of past experience, but when he 
projects his thought into the future, he must rely on jurisprudence and 
political science for inspiration and guidance. The part played by phi- 
losophy in legal development generally has been well defined by Roscoe 
Pound: 


It has been used to break down the authority of outworn tradition, 
to bend authoritatively imposed rules that admitted of no change to 


dans l’Europe orientale,’’ 11 Hague Recueil 345-497 (1926, I); ‘‘L’apport de Byzance 
au développement du droit international occidental,’’ 67 ibid. 237-334 (1939, I); for 
Islam: Rechid, ‘‘L’Islam et le droit des gens,’’ in 60 ibid. 375-505 (1937, IT); 
Majid Khadduri, Law of War and Peace in Islam (1940); Hamidullah, The Muslim 
Conduct of State (1945); for medieval Europe: Ward, op. cit.; for Italy: Sereni, 
The Italian Conception of International Law (1943); for the United Kingdom: 
MeNair, International Law Opinions (3 vols., 1955); Pearce Higgins, ‘‘La contribution 
de quatres grands juristes brittaniques au droit international,’’? in 40 Hague Recueil 
5-85 (1932, II); for the United States: Hyde, International Law Chiefly as Interpreted 
by the United States (3 vols., 2nd ed., 1945); for Latin America: Jacobini, A Study of 
the Philosophy of International Law as seen in the Works of Latin American Writers 
(1954); for the Soviet Union: Taracouzio, The Soviet Union and International Law 
(1935); Lapenna, Conceptions Soviétiques du droit international public (1954). 

10 Eg.: Satow, The Silesian Loan and Frederick the Great (1915); Fauchille, La 
diplomatie frangaise et la ligue des neutres de 1780 (1893); Piggott and Omond, 
Documentary History of the Armed Neutralities, 1780 and 1800 (1919); Dufraisse, 
Histoire du droit de guerre et de paix de 1789 à 1815 (1867); Roscoe, Lord Stowell 
(1916); Ziegler, The International Law of John Marshall (1939); Piggott, The 
Declaration of Paris (1919); Bernard, A Historical Account of the Neutrality of 
Great Britain during the American Civil War (1870); Sorel, Histoire diplomatique 
de la guerre franco-allemande (2 vols., 1875); Holland, The European Concert in 
the Eastern Question (1895); Arriga, La guerre sino-japonaise au point de vue du 
droit international (1896); Takahashi, International Law During the Chino-Japanese 
War; Baty, International Law in South Africa (1900); Despagnet, La guerre sud- 
africaine au point de vue du droit international (1902); Lawrence, War and Neu- 
trality in the Far East (2nd ed., 1904); Smith and Sibley, International Law as Inter- 
preted During the Russo-Japanese War (2nd ed., 1907); Takahashi, International 
Law Applied to the Russo-Japanese War (1908); Barclay, The Turco-Italian War and 
Its Problems (1912); Report of the Carnegie Commission on the Causes and Conduct 
of the Balkan Wars (1914); Garner, International Law and the World War (1920); 
Shinobu, International Law in the Shanghai Conflict (1933); Highley, The Action of 
States Members of the League of Nations in the Application of Sanctions against 
Italy, 1935/1936 (1938); Padelford, International Law and Diplomacy in the Spanish 
Civil Strife (1939). 

11 See, however, Medlicott, History of the Second World War, Vol. I: The Economie 
Blockade (1952). 
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new uses which changed profoundly their practical effect, to bring new 
elements into the law from without and to make new bodies of law 
from these new materials, to organize and systematize existing legal 
materials and to fortify established rules and institutions when pe 
riods of growth were succeeded by periods of stability and of merely 
formal reconstruction.” 
Jurisprudence fulfills a similar function as a fertilizing influence upon 
the thinking of international lawyers. But a word of caution is necessary. 
Paradoxically, the imperfections and shortcomings of the international 
legal system both leave a particularly wide field for jurisprudential specu- 
lation and make it dangerous to place excessive reliance upon such specu- 
lation as a means of enriching the law. It has been, and is likely to remain, 
even more true of international law than of the common law that the 
“felt necessities of the time . . . have had a good deal more to do than 
the syllogism in determining the rules by which men should be governed.’’ +8 
Valid legal rules are normally generalizations based upon, or designed to 
apply to, a large number of comparable individual cases.** There is still 
a significant part of international law, representing a smaller proportion 
of the whole than at an earlier period but by no means negligible, in respect 
of which the cases which arise or can arise are too few and various to 
afford an adequate basis for sound generalization. A jurisprudence which 
disregards such factors and ignores or belittles the limitations with which 
the rule of law operates in practice in international affairs in the present 
stage of development of the law, and a jurisprudence which rationalizes, 
defends and even idealizes these limitations, are equally unhelpful and 
unserviceable. A grasp of analytical, historical?® and sociological 1” 
jurisprudence can be invaluable to the international lawyer in widening 
his range and quickening his perception, but he must be aware of the 
dangers of attempting to superimpose a conceptual uniformity on a stage 
in the development of the law which reflects the untidiness and unpre- 
dictability of life itself. 

International law is in process of development from the law of an 
unorganized society into that of an organized community. At such a stage 
of development political science and the comparative study of government 

12 Pound, An Introduction to the Philosophy of Law 16-17 (1922). 

18 Holmes, The Common Law 1 (1881). 

14 Of. Dickinson, Law and Peace, Ch. I (1951). 

18 Cf. Austin, Jurisprudence (3 vols., 1861-1863); Gray, Nature and Sources of Law 
(2nd ed., 1921); Salmond, Jurisprudence (9th ed., 1937); Kelsen, General Theory of 
Law and the State (1945). 

16 Cf. Savigny, On the Vocation of our Age for Legislation and Jurisprudence 
(trans. Hayward, 1831); Maine, Ancient Law (ed. Pollock, 1906); Bryce, Studies in 
History and Jurisprudence (2 vols, 1901); Vinogradoff, Historical Jurisprudence (2 
vols. 1920-1922). 

17 Cf. Ihering, Law as a Mean to an End (trans. Hassik); Ehrlich, Fundamental 
Principles of the Sociology of Law (trans. Moll, 1936); Duguit, Law in the Modern 
State (trans. Laski, 1919); idem, Traité de droit constitutionnel (5 vols., 1927); 
Pound: Spirit of the Common Law (1921); Interpretations of Legal History (1923); 
An Introduction to the Philosophy of Law (1922); Social Control through Law 
(1942). 
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have a contribution of special importance to make to the intellectual 
equipment of the international lawyer. The growth and working of 
political institutions and procedures of every type, of representative gov- 
ernment,'® federalism, the relations of central and local authorities,” the 
devolution and control of administrative authority,” the financial relations 
of revenue-providing and spending authorities and problems of financial 
administration generally,?* the status, functions and responsibilities of 
civil services,” judicial review *4 and redress,” the status of publie corpo- 
rations, the relation to the state of associations based on interest or 
opinion,” methods of associating organized economie and other affected 
interests with governmental processes 7* and procedures for resolving group 
conflicts,” the processes of constitutional development and change; ° all 
of these matters lie outside the traditional range of the international 
lawyer, but some knowledge of them will give him a broader and surer 
grasp in evaluating the problems of a rapidly evolving legal system, and 
they are particularly important elements of the background which he 
requires when confronted with the problems presented by the contemporary 
development of the law and practice of international organizations. 
While he will find it difficult to study on a comparative international basis 
subjects of so wide a range, he will do well to be on his guard against 
approaching them too exclusively in terms of any particular national 
experience. 

Similar considerations apply to the social sciences generally and es- 
pecially to economies. Currency," trade * and investment ** are an in- 
creasingly important part of the subject-matter of international law. 
Unless he has a sufficient acquaintance with the elements of economic 

18 Cf. Bryce, Modern Democracies (2 vols., 1921). 

19 Cf. Wheare, Federal Government (1946). ; 

20 Chester, Central and Local Government: Financial and Administrative Relations 
(1951). 

21 Cf. Landis, The Administrative Process (1938). 

22 Cf, Chubb, The Control of Public Expenditures (1952); Adarkar, The Principles 
and Problems of Federal Finance (1933). 

23 Cf. Dale, The Higher Civil Service of Great Britain (1941). 

24 Cf. Haines, The American Doctrine of Judicial Supremacy (1932). 

25 Cf, Street, Governmental Liability (1953). 

26 Cf. Friedmann (ed.), The Public Corporation—A Comparative Symposium (1954). 

27 Cf. Gierke, Political Theories of the Middle Ages (ed. Maitland, 1900); National 
Law and the Theory of Society (ed. Barker, 1934); Figgis, Churches in the Modern 
State (1913). 

28 MacIver, The Modern State (1927); Wheare, Government by Committee (1955). 

29 Cf. Grunebaum-Ballin and Petit, Les Conflits Collectifs du Travail et leur règle- 
ment dans le monde contemporain (1954). 

80 Cf. Wheare, Modern Constitutions (1951). 

81 Cf, Nussbaum, Money in the Law—National and International (2nd ed., 1950); 
Mann, The Legal Aspegt of Money (2nd ed., 1953). 

82 Of, Wileox, A Charter for World Trade (1949); Hawkins, Commercial Treaties 
and Agreements: Principles and Practice (1951). 

33 Cf. Fischer Williams, Chapters on Current International Law and the League of 
Nations (1929); Borchard, State Insolvency and Foreign Bondholders (1951); Feis, 
Europe: The World’s Banker, 1870-1914 (1980). 
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reasoning to be able to take the advice of economists when necessary, +o 
appreciate the economic consequences of juridical concepts, and to assess 
the value and significance of economic evidence when it is material, the 
international lawyer will find himself unable to grapple with the legal 
problems of economic interdependence. 

A background of historical knowledge, a reasonable grasp of political 
science and some acquaintance with the social sciences generally are 
elements in the intellectual equipment required by all international lawyers. 
The specialist in particular branches of the law may need a highly special- 
ized knowledge of particular branches of the natural or social sciences. 
Just as the admiralty lawyer needs a knowledge of maritime practice, the 
patent lawyer of industrial processes, and the criminal lawyer of forensic 
medicine, with which the ordinary practitioner can dispense, so the inter- 
national lawyer who specializes in particular branches of the law may need 
a knowledge of hydrography, electronics, astronomy and rocket engineer- 
ing, or industrial relations—matters which have little or no bearing on the 
general problems of international law but are vital for the understanding 
and development of the law relating to the continental shelf,®* the alloca- 
tion and use of radio frequencies, space satellites,®* or freedom of associa- 
tion for trade union purposes.*? As the scope of the law expands to keep 
pace with increasing economic interdependence, the growth of a keener 
social conscience, and new technological developments, the range of ques- 
tions for handling which the international lawyer needs such specialized 
technical knowledge tends to increase. 

A reasonable familiarity with general and diplomatie history, with 
jurisprudence, political science and the social sciences generally is a neces- 
sary foundation for sound scholarship in the field of international law, 
but it is not the essence of the matter. International law is law, and while 
no one would wish to underestimate or belittle the contribution which 
diplomatic historians and political scientists have made to its past de- 
velopment, a professional mastery of the law has now become an essential 
qualification for constructive work in a branch of study the legal character 
of which has become in the course of the last half-century its dominating 
characteristic. The ‘‘rough jurisprudence of nations,” 38 while still rough 
by the standards of municipal law, is being progressively refined by legis- 
lative and judicial methods which, while in many respects different from 


84 Cf. Mouton, The Continental Shelf (1952). 

85 Cf. Codding, The International Telecommunications Union (1952). 

36 A study based on a technical knowledge of the subject comparable to Mouton’s 
knowledge of hydrography is most desirable. Schachter, ‘‘Who Owns the Universe?’ 
in Ryan (ed.), Across the Space Frontier 118-131 (1952), and Jenks, ‘‘ International 
Law and Activities in Space beyond the Atmosphere,’’ in 5 International and Com 
parative Law Quarterly (1956), do not claim to do more than pose the question; sec 
also John ©. Cooper, ‘‘High Altitude Flight and National Sovereignty,’’ in 4 Inter- 
national Law Quarterly 411-418 (1951). 

87 Cf. Jenks, ‘‘The International Protection of Freedom of Association for Trade 
Union Purposes,’? in Hague Recueil (1955, I) 1 ff. 

88 Hall, International Law 395 (8th ed.. 1924). 
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now includes, or has included and may again include, judges trained in 
all these varied systems," and the Statute, interpreted in the light of 
contemporary conditions, provides for their representation in the compo- 
sition of the Court.’ It need hardly be said that the international lawyer 
cannot be expected to master these varied disciplines or even to have a rea- 
sonably complete elementary knowledge of them, and he will forget at his 
peril that ‘‘a little learning is a dangerous thing’’; but he must appreciate 
their general temper sufficiently to understand and measure their impact 
on his own work. 

The complexity of the resulting responsibilities may well deter the 
boldest spirits, but this complexity arises directly from the evolution of 
the contemporary world, and the problems which it involves are not 
insoluble if approached with patience and humility; once the nature and 
implications of this complexity have been grasped, it forms a readily intel- 
ligible frame of reference within which sectors of the problem within the 
grasp of a single mind can be treated in detail in an appropriate per- 
spective. 


II 


THE TooLS OF CRAFTSMANSHIP 


w 


When the scholar becomes craftsman he must add to his general intel- 
lectual equipment a reasonable proficiency in handling the tools of his 
craft. For the international lawyer a reasonable measure of linguistic 
proficiency must be counted among the most essential of these tools. The 
classics of international law were written chiefly in Latin, but are now 
referred to somewhat infrequently and primarily for historical background 
and are virtually all available in good, or in some cases adequate, English 
translations. French has been, since the eighteenth century, the tra- 
ditional language of international law and diplomacy and, though English 
has now become of almost equal importance, a good knowledge of French 
continues to be indispensable. Until recently, German, Italian and Span- 
ish could be regarded, in that order, as the secondary languages of inter- 
national law; there is still an important literature in German and 


Laws and Customs (1928); Rattray, Ashanti Law and Constitution (1929); for French 
West Africa: Robert, L’évolution des coutumes de l'ouest africain et la législation 
francaise (1955); Coutumiers juridiques de 1’Afrique Occidentale Francaise; Geismar, 
Recueil des coutumes civiles des races du Sénégal (1933); Clozel et Villamur, Les cou- 
tumes indigènes de la Côte d’Ivoire (1902), Coutumier du Dahomey (1933); for Bel- 
gian Congo: Sohier, Traité élémentaire du droit coutumier du Congo belge; for Sudan: 
Howell, Manual of Nuer Law (1954); for Kenya: Snell, Nandi Customary Law (1954); 
for Tanganyika: Cory, Sukuma Law and Custom (1953); for Northern Rhodesia: 
Gluekman, The Judicial Process among the Barotse of Northern Rhodesia; for South- 
ern Rhodesia: Holleman, Shona Customary Law (1952); for Bechuanaland: Schapera, 
A Handbook of Tswana~Law and Custom (1954); for South Africa: Julius Lewin, 
Studies in African Native Law (1947). There are many useful articles in Revue 
juridique et politique de l'union francaise, 1947. onwards, and Zaire (Revue congolaise), 
1952 onwards. 
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Italian which is not available in English or French, but for current pur- 
poses Spanish is now more widely used as the result of the larger part 
played by Latin America in world affairs. Russian, Chinese and Arabic 
present problems to all but specialists; the probability that some knowl- 
edge of literature originating in these languages may be of vital im- 
portance for international lawyers in the future cannot be disregarded, 
but it will presumably be necessary to meet this need by ensuring tke 
availability of adequate translations. The international lawyer neithcr 
needs to be, nor, in view of the other calls on his intellectual energies, 
can he normally afford to be, a versatile linguist with a full command of 
a wide range of languages, but he is unlikely to attain a really international 
approach to his problems unless he can draw with ease on the intellectual 
resources of more than one language and converse and correspond freely 
with colleagues of varied national backgrounds without calling upon them 
to make the whole of the linguistic effort necessary for mutual understand- 
ing; and for certain parts of his professional work, notably multilingual 
drafting and the interpretation of multilingual texts, proficiency in more 
than one language is a necessary element in his special professional skill. 

The international lawyer must not, however, sacrifice to linguistic 
versatility his command of his primary professional language, and he is 
fortunate if this language coincides with his mother tongue. Clarity, 
precision and cogency are the essentials of a good legal style; the use of 
exact language in a convincing manner is the essence of the lawyer’s 
professional skill and is equally vital for clear thinking and for the clear 
expression of his thought. The international lawyer may have less oc- 
casion than his municipal brother for the use of meticulous technical 
language with a conventional meaning, but this makes it more, rather than 
less, necessary that he should think, argue and write clearly, without 
dogmatism, and with a sense of nuances, but with simplicity and direct- 
ness. 

The international lawyer is less favored than the practitioner of a well- 
developed municipal legal system with digests, indexes and form books 
designed to facilitate his utilization of the existing resources of the law. 
It is all the more important that it should become a matter of instinctive 
habit with him to make the fullest use of the resources which he has at his 
disposal and to make any contribution within his power towards perfecting 
the tools of his trade. Of primary importance among these is satisfactory 
and accessible evidence of existing law and practice. 

The texts of the great majority of treaties are, of course, available in the 
leading collections, notably Rymer,*® Dumont," Rousset,®° Martens,® the 


58 Rymer, Foedera, ete, inter Reges Angliae et alios quosvis Imperatores ... ab 
anno 1101 ad nostra usque Tempora habita aut tractata (20 vols., 1704—1718; covers 
period 1101-1654). 

59 Dumont, Corps universel diplomatique (8 vols. , 1726-1731). 

60 Rousset, Supplément au corps universel diplomatique de Dumont (5 vols., 1739). 

81 Martens, Recueil de Traités d’Alliance, ete. (8 vols., 1791~1801) ; Nouveau recucil 
de Traités d’Alliance, ete. (16 vols., 1817—1842) ; Wobyeany suppléments au recueil de 
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League of Nations Treaty Series,®* and the United Nations Treaty Series,’ 
and the principal national collections,** but these collections are so bulky, 
and in the case of the earlier ones so difficult to obtain and expensive, that 
only large libraries can hope to have complete sets, and there is still a 
substantial time-lag in the publication of newly concluded treaties in the 
United Nations Treaty Series. A comprehensive collection of the prin- 
cipal law-making treaties in a conveniently accessible form would fulfill 
a real and urgent practical need; for the period from 1919 to 1945 the 
ground is well covered by the nine volumes of Hudson’s International 
Legislation, but something of the same kind is required for the period 
prior to 1919 and the period since 1945. For international awards and 
decisions, Moore,®* LaPradelle-Politis,*° Scott’s Hague Court Reports, the 
Annual Digest and Reports of Public International Law Cases, the 
Reports, Judgments, Advisory Opinions and Orders of the Permanent 
Court of International Justice ® and the International Court of Justice,” 
and the United Nations Reports of International Arbitral Awards,” supple- 
mented by the Agents’ Reports for some of the leading claims commis- 





traités et d’autres actes remarquables, ete. (3 vols., 1839-1842); Nouveau recueil 
général de traités, conventions et autres actes remarquables, ete. (20 vols., 1843-1875) ; 
Nouveau recueil général de traités et autres actes relatifs aux rapports de droit inter- 
national (Deuxième Série, 35 vols., 1876-1908); Nouveau recueil général de traités et 
autres actes relatifs aux rapports de droit international (Troisième Série, 18 vols., 
1909-1928). 

62 League of Nations Treaty Series (205 vols.) and General Index (9 vols.) 1920- 
1946). 

63 United Nations Treaty Series (127 vols.) and General Index (6 vols.) published 
in respect of period 1946-1952. 

64 Cf. Hunter Miller, Treaties and Other International Acts of the United States of 
America (8 vols. published 1931-1948); United Kingdom Treaty Series (annual vols., 
1892 to date); Hertslet, Commercial Treaties (31 vols., 1827 to 1925); De Cleregq, 
Recueil des traités, ete., conclus par la France avec les puissances étrangères depuis 
1713 jusqu’a 1904 (23 vols., 1866-1917); Basdevant, Traités et conventions en vigueur 
entre la France et les puissances étrangères (4 vols., 1918-1922). 

65 Moore, History and Digest of the International Arbitrations to which the United 
States has been a Party (6 vols., 1898); International Adjudications, Modern Series 
(6 vols., 1929-1933). 

66 LaPradelle-Politis, Recueil des Arbitrages Internationaux, Tome I, -1805 (1905); 
Tome II, 1856-1872 (1923); Tome III, 1872-1875 (1954); Tome IV, 1876-. 

67 Scott, The Hague Court Reports (1916); The Hague Court Reports (2nd Ser., 
1932). 

68 Ed. Fischer Williams and Lauterpacht (2 vols., 1924); McNair and Lauterpacht 
(2 vols., 1925-1928); and Lauterpacht (11 vols. published, 1929-1948). 

69 A Collection of Judgments (Ser. A) and a Collection of Advisory Opinions (Ser. 
B) were published separately by the Permanent Court of International Justice for the 
period 1922-1930; from 1931 to 1940 a combined collection entitled Judgments, Orders 
and Advisory Opinions (Ser. A/B) was published; all are conveniently available in 
Hudson, World Court Reports (4 vols., 1934-1943). 

70 International Court of Justice, Reports of Judgments, Advisory Opinions and 
Orders, 1 volume annually since 1947~1948. 

71 United Nations, Reports of International’ Arbitral Awards (5 vols. published, 
1948-1952). 
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sions,” and the Recueil des Décisions des Tribunaux Arbitraux Miztes,™ 
and reports of the International Military Tribunals,“ cover much of the 
ground, but there is still a major gap from 1875 to 1919 for which there 
is adequate coverage only in respect of Permanent Court of Arbitration 
awards and arbitrations to which the United States was a party; a con- 
solidated index covering all of the existing reports would be invaluable 
and is tending to become indispensable.** The Annual Digest and Reports 
of Public International Law Cases™ also marks an epoch in making 
available national judicial decisions on international law from a wide 
range of countries; it has become so indispensable that it seems inconceiv- 
able that nothing of the kind existed until 1929; it may be hoped that 
its geographical coverage, which in an average year includes, in addition 
to international decisions and awards, decisions from some thirty countries 
and territories, can be progressively extended as decisions from a wider 
range of countries become available. 

Progress has also been made in the preparation of systematic collections 
of national legislative texts dealing with matters of international concern 
and constituting evidence of the practice of states in the field of interna- 
tional law. Such collections of nationality laws,” diplomatic and 
consular laws and regulations,” piracy laws 7 and neutrality laws, regula- 
tions and treaties,®° and a more limited collection of selected extradition 
treaties and statutes,™ were prepared in the nineteen-thirties under the 
auspices of the Harvard Research in International Law; the United Na- 
tions Legislative Series, inaugurated in 1951, included by 1955 collections 
of laws and regulations on the regime of the high seas,®* laws and practices 

72 Cf. Venezuelan Arbitration of 1903, Ralston’s Report (1904); American and 
British Claims Arbitrations under the Special Agreement of August 18, 1910, Report 
of Fred K. Nielsen (1926). 

73 Recueil des Décisions des Tribunaux Arbitraux Mixtes (10 vols., 1922-1930). 

74 International Military Tribunal, Nazi Conspiracy and Aggression—Opinion and 
Judgment (U. S. Govt. Printing Office, 1947); Trial of the Major War Criminels 
before the International Military Tribunal (Nuremberg, 42 vols., 1947-1949); Judg- 
ment of the International Military Tribunal for the Far East (2 vols., 1948); Inter- 
national Military Tribunal for the Far East, Dissenting Judgment of Radhabinod 
Pal (1953). 

75 Stuyt, Survey of International Arbitrations 1794-1938 (1939), is a chronological 
index with reference to the texts of awards and documentation relating to proceedings, 
but a consolidated subject-matter index is required. 

76 Ed. Lauterpacht and others (15 vols., 1919-1948). 

77 Flournoy and Hudson, A Collection of Nationality Laws of Various Countries 
as Contained in Constitutions, Statutes and Treaties (1929). 

78 Feller and Hudson, A Collection of the Diplomatic and Consular Laws and Regula- 
tions of Various Countries (2 vols., 1933). 

79 Morrison, ‘‘A Collection of Piracy Laws of Various Countries,’’ in 26 A.J.I-L. 
Supp. 887-1013 (1932). 

80 Déak and Jessup, A Collection of the Neutrality Laws, Regulations and Treaties 
of Various Countries (2 vols., 1939). 8129 AJ.LL, Supp. 241-434 (1935). 

82 U.N. Legislative Series, Laws and Regulations on the Regime of the High Seas: 
Vol. I, Continental Shelf, Contiguous Zones, Supervision of Foreign Vessels on the 
High Seas (1951); Vol. II, Laws rélating to Jurisdiction over Crimes Committed 
Abroad or on the High Seas (1952). 
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concerning the conclusion of treaties,’ and laws concerning nationality,§* 
the volumes concerning treaties and nationality covering upwards of 80 
countries; further collections are in preparation, and legislation bearing 
on the implementation of international conventions on a wide range of 
subjects is available in the I.L.O. Legislative Series® and similar pub- 
lications.®® It is reasonable to hope that in course of time the main fields 
of international law and conventional regulation can be covered in the 
same manner by comprehensive collections of national legislation and that 
appropriate arrangements can be made to keep them currently up to date. 
The burden of intellectual drudgery involved in the preparation of such 
collections is so great, and the linguistic difficulties to be overcome so con- 
siderable, that these necessary tools can only be provided by collective 
effort liberally supported by publie bodies or private endowments. 

The records of legal advice on questions of international law given to 
governments are in the nature of the case less readily available; McNair’s 
International Law Opinions,” supplemented by his earlier volume on the 
Law of Treaties ® and in some respects by Smith’s Great Britain and the 
Law of Nations? has now made available a wealth of information con- 
cerning the legal advice on such questions given to successive British 
governments during a period of three or four centuries. A unique range 
of information for the United States, much of it in the form of despatches 
stating government views rather than in that of the legal advice on which 
such views were based, is available in Wharton’s,®° Moore’s ** and Hack- 
worth’s ? Digests of International Law. A similar digest is in preparation 
for Switzerland. For other countries the information available is much 
less satisfactory. The Fontes Juris Gentium Digest of the Diplomatic 
Correspondence of the European States * covers only the period 1856-1871 


83 Ibid., Laws and Practices concerning the Conclusion of Treaties (1953). 

84 Ibid., Laws concerning Nationality (1954). 

85 The International Labor Office Legislative Series has been published without 
interruption since 1920; the Bulletin of the International Labor Office, Basle (English 
ed.) covers in the same manner the period 1906-1919; the French edition also covers 
the period 1902—1906. 

86 Cf. W.H.O., International Digest of Health Legislation (1948 to date); F.A.Q., 
Food and Agriculture Legislation (1954 to date); International Bureau for the Pro- 
teetion of Industrial Property, Recueil général de la législation et des traités concernant 
la propriété industrielle (new edition in preparation); League of Nations, Collection of 
International Tax Agreements and National Legal Provisions for the Prevention of 
Double Taxation and Fiseal Evasion (6 vols., 1928-1936). The following collections 
contain only treaties without the implementing legislation: International Bureau for the 
Protection of Literary and Artistic Works, Recueil des Conventions et Traités con- 
cernant la propriété littéraire et artistique (new edition in preparation); United 
Nations, International Tax Agreements (5 vols., 1948-1954). 
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91 Moore, A Digest of International Law (8 vols., 1906). 

22 Hackworth, Digest of International Law (8 vols., 1940-1944). 

88 Fontes Juris Gentium, Ser. B, Sec. 1 (4 vols.), Digest of the Diplomatie Corre- 
spondence of the European States, 1856-1871. 
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and consists of extracts from correspondence the exact significance of 
which it is sometimes difficult to assess. In recent years, an increasing 
amount of information concerning the practice of various states has be- 
come available in national reviews of international law.™ It is most de- 
sirable that such collections of national materials should be available on 
a much greater scale. 

There is also a growing need for repertories of the practice of inter- 
national organizations and systematic codifications of branches of the law 
in which there are large numbers of treaties or other international instru- 
ments and a substantial body of practice relating to their application. 
There are encouraging signs that this need will be met. It was not until 
the League of Nations had existed for twenty years that a repertory of 
League practice bearing on questions of international law was published by 
private effort, and this was little more than an index; the United Nations 
has published after ten years a Repertory of Practice of United Nations 
Organs in five volumes, and this is supplemented by a separate repertory 
of Security Council practice.°* The International Court of Justice, on the 
other hand, is not yet as well served as was the Permanent Court of Inter- 
national Justice.°® In the systematic codification and annotation of inter- 
national texts a lead has been given by the International Labor Office 2? 
and the Universal Postal Union.°° Much more could and should be done 
along the same lines to make it possible to keep track of the growing prac- 
tice of international organizations. 

This brief outline of some of the main source materials of the law, in 
which no reference has been made to the innumerable general treatises, 
monographs, courses of lectures and articles in periodicals which attempt 
to discuss and interpret these materials, will suffice to make it clear that, 
under twentieth-century conditions, the competent craftsman in the field 
of international law must be prepared to add to the general intellectual 
equipment with which he must approach his task, and to the linguistic 

94Cf. American Journal of International Law, British Yearbook of International 
Law, Revista Argentina de Derecho Internacional, Boletim da Sociedade Brasileira de 
Direito Internacional, Revista de Derecho Internacional, Revue égyptienne de droit 
international, Revista española de derecho internacional, Revue internationale française 
du droit des gens, Revue hellénique de droit international, Rivista di diritto inter- 
nazionale, Indian Yearbook of World Affairs, Japanese Journal of International Law 
and Diplomacy, Jewish Yearbook of International Law, Revue de droit international 
pour le Moyen-Orient, Netherlands International Law Review, Nordisk Tidsskrift for 
International Ret and Acta Scandinavica Juris Gentium, Revista Peruana de Derecho 
Internacional. 

®5 Geneva Research Center, Répertoire of Questions of International Law before 
the League of Nations, by Schiffer (1942). 

86 United Nations, Repertory of Practice of United Nations Organs (5 vols., 1955). 

97 Idem, Repertoire of the Practice of the Security Council, 1946-1951 (1954). 

08 Stauffenberg, Statut et règlement de la Cour permanente de Justice internationale 
--Eléments d’interprétation (Carl Heymann’s Verlag, 1934). 

99 The International Labour Code, 1951 (2 vols., 1952); Le Code International du 
Travail, 1951 (2 vols., 1954); El Codigo Internacional del Trabajo (2 vols., 1956). 

100 Lies Actes de 1’Union Postale Universelle revisées à Bruxelles 1952 et Annotés 
par les Soins du Bureau International (3 vols., 1954). 
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stood. The constitutional practice of an international organization repre- 
sents the rules of the game; it is important that these rules should be 
fully aecepted and fully understood by all the players, that they should 
be of such a character as to encourage a clean game at the height of the 
contest, and that they should be calculated to promote a maximum of 
negotiation and agreement in international discussions as contrasted with 
a sterile majority vote achieved by parliamentary maneuver but ineffective 
in practice, except as an element of a long-term and uncertain process of 
moral suasion, if the matter at issue is not within the executive authority 
of the international organization or the members concurring in the ma- 
jority decision. Adequate guarantees to ensure that matters calling for 
objective determination are considered on the basis of impartially ascer- 
tained facts by a procedure which affords a minimum of opportunity for 
the exercise of purely political influences can make an important contribu- 
tion to securing this result. Another crucial test of the wisdom of an 
international constitutional practice is the extent to which it is consistent 
with the varied national practices which constitute the setting within 
which it must operate. In applying such general principles to the varied. 
circumstances of particular cases the trained craftsman can play an im- 
portant part. 

While there is considerable scope for the fertile and ingenious mind 
in the development of the constitutional practice of international organiza- 
tions, a fundamental simplicity is an inestimable element of strength 
which should never be despised. This is particularly so in regard to ques- 
tions of procedure. The prospects of widespread agreement upon, and 
effective national implementation of, international decisions may be greatly 
improved by regular and deliberate procedure. Questions of procedure 
accordingly form an important part of the constitutional practice of inter- 
national organizations. But procedure, even more patently than sub- 
stantive law, is a means to an end, and should always be as simple and 
expeditious as is compatible with achieving fully the end in view. The 
good craftsman can make a notable contribution to the development of 
rational and intelligible procedures, in which each successive stage corre- 
sponds to a real functional need, but which are nonetheless sufficiently regu- 
lar and deliberate to promote a wide measure of agreement and improve 
the prospects of effective national implementation of international action. 


Legislative Craftsmanship 


There is perhaps no field in which good craftsmanship can make a more 
valuable contribution to the growth of international law at the present 
time than that of legislative drafting. The law-making treaty has pro- 
foundly transformed the substantive content of international law during 
the last half-century, and there is every indication that this process is still 
in its early stages. The quality of the craftsmanship displayed in the 
drafting of such treaties will therefore be a major factor in determining 
the aualitv of the contribution which they represent to the development 
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with tact and judgment and acquire the practical wisdom which dis- 
tinguishes instinctively between a time for boldness and a time for pa- 
tience, to make a major contribution to the constructive development of 
the law at vital points; to a lesser extent they have from time to time 
opportunities of influencing in the same manner the development of general 
rules of international law in respect of matters such as recognition, state 
succession, the responsibility of states, and the law of treaties.?°° 


Law and Policy 


The legal staffs of foreign offices and international organizations alike 
are confronted with a perpetual dilemma. Their primary allegiance must, 
be to the law; but the law is in a stage of development in which its re- 
lationships with policy are particularly close, and the direction in which 
the law itself should develop is largely a question of policy. The concep- 
tion that the lawyer has no concern with policy and the conception that 
his function is to find a legal justification for policy are equally incon- 
sistent with his essential responsibilities in such a situation. His rôle is 
both more subtle and more difficult than either of these conceptions recog- 
nizes. While his primary allegiance is to the law, he owes this allegiance 
to an evolving legal system and not to the law petrified at a particular 
stage of development. His concern with policy is primarily a concern 
with the policy of the law and with considerations of policy recognized as 
valid by the law. The problem is that of reconciling ‘‘the conflicting 
claims of stability and progress.’ 1° The essence of the difficulty is that 
“Jaw must be stable and yet it cannot stand still.” 1! As Cardozo has 
so happily expressed it, ‘‘rest and motion unrelieved and unchecked, are 
equally destructive.” 112 The problem becomes acute whenever a legal 
system is confronted with rapid economic and social change. It is par- 
ticularly acute in the present stage of development of international law. 
But while the problem may be acute, it is as old as the law itself. The 
basic principles involved are simple. First, the authority of well-estab- 
lished law should not be impaired for partisan or transitory reasons, 
A high standard of respect for the existing law is an important element 
in enhancing the future authority of a more developed body of law. The 
destruction of what exists before it can be effectively replaced is a regres- 
sive and not a progressive step. Anarchy is not a satisfactory method 
of legal evolution. Secondly, while the law is evolving, it is evolving 
in an ascertainable direction, and new questions as they arise can be tested 


109 Cf. Schachter, ‘f The Development of International Law through the Legal Opinion: 
of the United Nations Secretariat,’’ in 25 British Yearbook of International Lav 
91-132 (1948). Concerning some of the analogous problems which confront the eco- 
nomic adviser, see Johr and Singer, The Role of the Economist as Official Adviser (19553), 
and Kindleberger, ‘‘Economists in International Organizations,’’ in 9 Internationcl 
Organization 338-352 (1955). 

110 Benjamin Cardozo, The Growth of the Law 1 (1924). 

131 Roscoe Pound, Interpretations of Legal History 1 (1923). 

112 Cardozo, op. cit. 1. 
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by the consistency of the alternative solutions offered for them with the 
general trend of development of the law. While there are important re- 
spects in which the law becomes more flexible as it develops, the general 
trend is towards a wider recognition of the comprehensive character of 
the rule of law, the rejection of reason of state and of the right of un- 
qualified sovereignty to determine unilaterally the limits of legal obliga- 
tion, a fuller acceptance of the essential similarity in many respects of 
international and municipal law, the recognition that, while states may be 
the immediate members of the international community, men are its ulti- 
mate members, and the replacement of the conception of international law 
as a law demarcating the jurisdiction of states by the conception of an 
incipient common law of mankind of which the law governing the relations 
between states is one, but only one, of the main divisions. Thirdly, while 
the law is in process of rapid evolution, it evolves, like every legal system, 
in accordance with its own laws of growth by the accumulation of prece- 
dent and processes of legal reasoning; the process of development is 
governed by legal tradition and presupposes a measure of assent at each 
successive stage which affords a safeguard against the danger of arbi- 
trary or eccentric influences deforming the law. 


Craftsmanship and the Growth of Constitutional Practice 


The interrelation of law and policy are particularly close in the de- 
velopment of the constitutional practice of international organizations. 
In international organizations, as in national constitutional systems, the 
question whether a strict or a broad construction should be placed on the 
constitution of the organization is apt to arise at a relatively early stage 
of development. In the United Nations the matter has been clearly 
settled in favor of a liberal construction ** and, while this involves ob- 
vious disadvantages and even dangers in a period of far-reaching political 
change and instability, when the process of majority decision in interna- 
tional organizations is relatively new, standards of responsibility are 
varied and conceptions of the proper limits of international action and 
domestic jurisdiction are fluid and by no means generally accepted, there 
can, in the light of previous experience, be little doubt that this represents 
the right approach to the problem from the standpoint of the development 
of effective international organization and is on balance preferable to a 
more cautious view. During the most critical years of the League of 
Nations the Covenant was conservatively interpreted on strict construction- 
ist lines with disastrous consequences.%* In the International Labor Or- 
ganization a different constitutional tradition prevailed and the concept of 


118 Cf, Feller, United Nations and World Community (1952), Ch. 3, ‘‘The Living 
Charter,’’ pp. 31-46. 

114 Cf, Brierly, The Covenant and the Charter 15 (1947); Lauterpacht, ‘‘Japan and 
the Covenant’? in Political Quarterly, 1932; id., ‘f ‘Resort to War’ and the Interpreta- 
tion of the Covenant in the Course of the Manchuria Dispute,’’ in 28 A.J.I.L. 43-60 
(1934); Giraud, La Nullité de la Politique internationale des Grandes Démocracies 
1919-1939 (1946). 
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the constitution as a living growth was fully accepted +4 and became the 
basis of the acceptance of membership in the I.L.O. by the United States.1'® 
The reasons for the failure of the League and the survival of the Inter- 
national Labor Organization were of course more complex, and these differ- 
ences of constitutional tradition were in part a reflection of, rather than 
a major contributory element in, differences of policies. The contrast was 
nonetheless a striking one, and in the circumstances it was as natural as it 
was fortunate that in the United Nations the I.L.O. rather than the League 
approach was adopted from the outset. The adoption of such an approach 
defines the climate in which particular problems will be examined; it docs 
not in itself resolve such problems, each of which has to be examined on 
its merits as it arises. This is a difficult task which cannot be discharged 
by the application of any formula or doctrine. As in all cases in which 
law and policy interact closely upon each other, the essence of the matter 
is the need to combine good legal judgment with good political judgment. 
Neither a legalistic nor a purely political approach will furnish the ele- 
ments of a sound body of constitutional practice which will enable inter- 
national organizations to discharge their responsibilities effectively, with 
proper respect for the rights of their members and proper regard for thie 
claims of their own evolution. The growth of the law by means of tlie 
judicial process in times of far-reaching economic and social change has 
attracted considerable attention in modern jurisprudence.**7 The growth 
of constitutional practice is so much less palpable than the course of 
judicial decision and, in the ease of the constitutional practice of inter- 
national organizations, is so recent a development, that it is not surprisirg 
that no comparable analysis of the problems involved has yet found iis 
way into the study of jurisprudence. The problems involved are, how- 
ever, similar in character. 

One of the crucial tests of the wisdom of an international constitutional 
practice is whether it is calculated to promote and facilitate agreement or ‘o 
provoke or provide occasions for unnecessary disagreements; the point is 
of special importance at a time when the practice of majority decision is 
as yet relatively new and the limits of majority action far from fully under- 


115 Cf. International Labor Office, 27 Official Bulletin 114-146 (1945), ‘‘The 
Future Development of the Constitution and Constitutional Practice of the Internatioual 
Labour Organisation—Memorandum by the Legal Adviser of the International Labour 
Office,’’ Cf. also Jenks: ‘‘The Significance for International Law of the Tripartite 
Charter of the International Labour Organisation,’’ in 23 Grotius Society Transactions 
45-81 (1936); ‘‘La compétence de l’Organisation internationale du travail,’’ in Revne 
de droit internationale et de législation comparée, 1937, pp. 153-183 and 586-623; 
‘‘The International Labour Organisation as a Subject of Study for International 
Lawyers,’’ in 22 Journal of Comparative Legislation and International Law 36-56 (3-d 
Ser., Pt. I, 1940). 

116 Cf. Jenks, ‘‘The Relation between Membership of the League of Nations and 
Membership of the International Labour Organisation,’’ in 16 British Yearbook of 
International Law 79-83 (1935). 

117 Cardozo, The Nature of the Judicial Process (1921), The Growth of the Lew 
(1924); Denning, The Changing Law (1953), The Road to Justice (1955), pp. 10-22, 
‘The Just Judge.’’ 
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stood. The constitutional practice of an international organization repre- 
sents the rules of the game; it is important that these rules should be 
fully accepted and fully understood by all the players, that they should 
be of such a character as to encourage a clean game at the height of the 
contest, and that they should be calculated to promote a maximum of 
negotiation and agreement in international discussions as contrasted with 
a sterile majority vote achieved by parliamentary maneuver but ineffective 
in practice, except as an element of a long-term and uncertain process of 
moral suasion, if the matter at issue is not within the executive authority 
of the international organization or the members concurring in the ma- 
jority decision. Adequate guarantees to ensure that matters calling for 
objective determination are considered on the basis of impartially ascer- 
tained facts by a procedure which affords a minimum of opportunity for 
the exercise of purely political influences can make an important contribu- 
tion to securing this result. Another crucial test of the wisdom of an 
international constitutional practice is the extent to which it is consistent 
with the varied national practices which constitute the setting within 
which it must operate. In applying such general principles to the varied. 
circumstances of particular cases the trained craftsman can play an im- 
portant part. 

While there is considerable scope for the fertile and ingenious mind 
in the development of the constitutional practice of international organiza- 
tions, a fundamental simplicity is an inestimable element of strength 
which should never be despised. This is particularly so in regard to ques- 
tions of procedure. The prospects of widespread agreement upon, and 
effective national implementation of, international decisions may be greatly 
improved by regular and deliberate procedure. Questions of procedure 
accordingly form an important part of the constitutional practice of inter- 
national organizations. But procedure, even more patently than sub- 
stantive law, is a means to an end, and should always be as simple and 
expeditious as is compatible with achieving fully the end in view. The 
good craftsman can make a notable contribution to the development of 
rational and intelligible procedures, in which each successive stage corre- 
sponds to a real functional need, but which are nonetheless sufficiently regu- 
lar and deliberate to promote a wide measure of agreement and improve 
the prospects of effective national implementation of international action. 


Legislative Crafismanship 


There is perhaps no field in which good craftsmanship can make a more 
valuable contribution to the growth of international law at the present 
time than that of legislative drafting. The law-making treaty has pro- 
foundly transformed the substantive content of international law during 
the last half-century, and there is every indication that this process is still 
in its early stages. The quality of the craftsmanship displayed in the 
drafting of such treaties will therefore be a major factor in determining 
the quality of the contribution which they represent to the development 
of the law. What are the principal calls upon his skill which the good 
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craftsman must be prepared to meet in order to discharge his responsi- 
bility in the matter? The task of the international legislative draftsman 1" 
is to do everything within the power of technical skill to ensure that law- 
making treaties are clearly and simply drafted in a manner which ex- 
presses fully and unequivocally the intentions of their authors, that au- 
thoritative versions in different languages are concordant with each other, 
that the greatest possible degree of uniformity of terminology between 
instruments dealing with kindred subjects is maintained, that the possi- 
bilities of an improved international legislative technique are exploited to 
the full to make law-making treaties effective instruments,’”® and that incon- 
sistencies and conflicts between law-making treaties are avoided and suc- 
cessive law-making treaties represent contributions towards a coherent in- 
ternational statute book.?”° 

Legislative drafting is a specialized craft, in which great progress has 
been made in certain countries; it is important that the fullest advantage 
should be taken of this progress in international legislative drafting and 
that the amateurishness which remained typical of a high proportion of 
international drafting throughout the inter-war years, and which is not yet 
wholly eliminated, should give place to established professional standards. 
The good craftsman will therefore familiarize himself with the standard 
literature on the subject?! and with the practice developed by the leading 
parliamentary counsels’ offices and legislative drafting bureaux. He will 
also play his part in promoting arrangements to ensure that high stand- 
ards of professional skill are available for the drafting of all law-making 
treaties and that the elaborate works of reference necessary for any serious 
attempt to secure an all-round improvement in the drafting of law-making 
treaties,!?? including a manual of rules of style, a manual of common forms 
for standard articles, a subject index of the content of law-making treaties, 
an index of terms defined in law-making treaties, a multilingual glossary 
of translations used in law-making treaties, and a recognized list of short 
titles, are prepared and kept up to date and used with scrupulous care 
in his daily work. 

If legislative drafting is a specialized craft, multilingual legislative 
drafting is one of the most highly specialized and difficult branches of that 
craft. Its basic principle is—or was—that a multilingual text should 
be constructed simultaneously in all of the languages in which there are to 


118 Cf. Jenks, ‘‘The Need for an International Legislative Drafting Bureau,’’ in 39 
A J.I.L. 163-179 (1945). 

118 Cf. Jenks, ‘‘Les instruments internationaux à caractère collectif,’’ in 69 Hague 
Recueil 447-552 (1939, IXI); ‘*The Need for an International Legislative Drafting 
Bureau’? in 39 A.J.LL. at 166-171 (1945). 

120 Cf, Jenks, ‘‘The Conflict of Law-Making Treaties,’’ in 30 British Yearbook of 
International Law 401-453 (1953). 

121 Cited fully in Jenks, ‘‘The Need for an Internationat Legislative Drafting Bu- 
reau’? in 39 A.J.I.L. 174-175 (1945); see particularly Thring, Practical Legislation 
(2d ed., 1902); Ibert, Legislative Methods and Forms (1901); Bryce, ‘‘The Art of 
Legislation,’’ 195 Quarterly Review 466-485 (1902); Freund, Legislative Regulation 
(1932). 122 Cf. Jenks, loc. cit. supra, note 121. 
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be authoritative versions of the text with due regard to the genius and 
eccentricities of each of them and should not be constructed in one language 
in the style appropriate to that language (or some variant thereof) and 
subsequently translated, as literally as possible, into the other languages. 
As the number of languages in which there are authoritative versions of 
multilingual texts grows it becomes increasingly difficult to apply the 
principle fully. Three languages probably represent the largest number 
which a legislative draftsman can reasonably be asked to handle simul- 
taneously. The difficulty can be met in part by ensuring that the compo- 
sition of drafting committees includes persons each of whom makes a 
contribution to the multilingual task of the committee and who can handle 
collectively all of the languages in which there are to be authoritative 
versions; but the difficulties of multilingual drafting and probability of 
discrepancies between equally authoritative versions of the text in different 
languages inevitably grow with every addition to the number of au- 
thoritative versions. 

These essentially technical responsibilities by no means exhaust the re- 
sponsibility of the craftsman as draftsman. In the present stage of de- 
velopment of international legislative technique he can play a significant 
rôle in ensuring that the creative possibilities of the law-making treaty 
are imaginatively developed. The miscalled formal articles relating to 
such matters as entry into force, reservations, effect on third parties, 
procedure for interpretation, arrangements for the supervision of appli- 
cation, duration, denunciation, ‘‘tacit reconduction,” amendment, revision 
and termination frequently have an important bearing on the effectiveness 
of law-making treaties.” These matters often involve substantial ques- 
tions of policy, but the international lawyer, in his capacity as legislative 
draftsman, has both the opportunity and the duty so to raise and focus 
these questions of policy that they are resolved constructively rather than 
allowed to pass by default, and his advice concerning the most appropri- 
ate course to follow in a particular case will frequently be both sought and 
accepted. 

The effectiveness of international legislative effort will be determined in 
substantial measure by the extent to which different law-making treaties 
reinforce each other so as to constitute a coherent international statute 
book. The good craftsman has a special responsibility to contribute to 
securing this result. It is an essential part of his duty to have a sufficient 
knowledge of the whole corpus of law-making treaties to appreciate the 
effect on the international statute book as a whole of the particular instru- 
ment which he is called upon to draft, to take every possible precaution 
to avoid or minimize conflicts of law-making treaties, and to devote the 
most meticulous care to provisions which may have a bearing on the 
operation of other treaties or of the general law. By accepting this duty 
and discharging it to the full he can exercise an influence which is not 
limited to the terms of particular instruments but leaves an important 
impress on the law as a whole. g 


128 Cf, Jenks, ‘f Les instruments internationaux à caractère collectif,’’ foc. cit. 
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The Craft of Advocacy 


As international arbitration and adjudication develop, and despite an 
apparent setback in recent years it must be assumed that the long-term 
trend is still to assign them a larger réle than in the past, advocacy becomes 
an increasingly important element in the craftsmanship of international 
lawyers. The canons of good advocacy in international proceedings are 
much the same as those applicable to the proceedings of higher appellate 
tribunals.2** The emotional appeal which may be appropriate to a jury 
trial, the over-subtle elaboration of points of doctrine, virtuosity designed 
to impress rather than to assist the court by displaying the powers of 
counsel, all these are equally unhelpful and equally unlikely to be effective. 
A solid presentation of the relevant authorities, a frank recognition of the 
weaknesses as well as the strength of a case, respect for the preoccupations 
of judges who can never forget the responsibilities involved in setting a 
course for the future development of international law; these are the 
qualities which commend themselves to international courts and tribunals. 
In pleading before such courts and tribunals the advocate must at all 
times remember that the intellectual formation of the majority of the 
judges before whom he is appearing differs from his own. However ex- 
perienced they may be (and in the case of the International Court of 
Justice some of them will have had long experience) in hearing arguments 
from counsel of training and schools of thought widely different from their 
own, an argument which bears too exclusively the stamp of a particular 
intellectual approach will carry conviction less readily than an argumert 
based on broader intellectual foundations. It is perhaps partly for this 
reason that some of the smaller states have so often adopted the practice 
of including among their counsel before the International Court of Justice 
international lawyers of varied nationality and training. The larger states 
have been more self-sufficient and have normally been represented by 
agents and counsel exclusively of their own nationality. As a means of 
securing the most convincing presentation to an international bench of 
the merits of a case, the practice adopted by some of the smaller states 
may have much to commend it. Whatever be the method adopted for the 
purpose, the essential point is that international advocacy must be sufi- 
ciently broad in its appeal to commend the assent of judges trained in 
widely varying legal systems and to be accepted by them as relevant 10 
issues which fail to be determined by a law which, in Lord Stowell’s 
ever memorable words, ‘‘has no locality.” ë Adequate experience in 
handling the range of authority and precedent made available by the tools 

124 Cf. John W. Davis, ‘‘The Argument of an Appeal,’’ 26 American Bar Association 
Journal 895 ff. (1940); Robert H. Jackson, ‘‘ Advocacy before the Supreme Court,’’ 37 
ibid. 801 ff. (1951); Lloyd Paul Stryker, The Art of Advocacy (1954), especially pp. 
220-250, ‘f Advocacy in the Appellate Courts’’ and ‘‘Appellate Advocacy—-The Pre- 
cepts of a Master Craftsman’’; Macmillan, Law and Other Things (1938), pp. 171~ 
213, ‘*The Ethies of Advocacy” and ‘‘Some Observations on the Art of Advocacy’’; 
Hilbery, Duty and Art in Advocacy (1946); Birkett, Advocacy (1954); Denning, The 
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now available to the good craftsman, and particularly the unprecedented 
range of judicial and arbitral precedent made available by the Annual 
Report and Digest of Public International Law Cases, will make possible a 
characteristically international advocacy corresponding to the needs of 
international legal proceedings. 


Judicial Crafismanship 


It may appear presumptuous for anyone who has not held high judicial 
office to comment on international judicial craftsmanship, but there are 
certain tentative observations on the subject which even one with no 
such qualification may fittingly offer with due humility as a part of a 
general discussion of the problem of craftsmanship in international law. 
The judicial craftsmanship of international tribunals suffers from being a 
collective art. One has only to compare the individual opinions of an 
Anzilotti with the judgments and opinions of the Permanent Court of 
International Justice, or those of a McNair with the judgments and 
opinions of the International Court of Justice, to appreciate what is lost 
in vigor and lucidity of argument by substituting the compromises of a 
collective judgment for judgments with a more individual stamp. And 
yet it is not merely wise but essential that international tribunals should 
express their judgments collectively in the form of an average view de- 
signed to secure wide international approval and support. The difficulty 
is accentuated by the fact that the expository style of judgment customary 
in the common law countries, which common lawyers are apt to regard as 
particularly appropriate for the judicial evaluation of the problem of a 
developing legal system, and which certainly lends itself more readily 
than any other style of judgment to a careful appraisal of precedent and 
analysis of principle, is much less generally accepted elsewhere. The 
succinct form of Judgment common in the French courts, in which the 
reasons for the judgment are normally expressed in a series of subordinate 
clauses, each of which deals with one of the points at issue, affords an 
admirable exercise in brevity and accuracy of statement but does not lend 
itself in the same manner to the weighing of precedent and principle which 
the common lawyer regards as so important in the judicial exposition of 
the law. The early awards of Permanent Court of Arbitration tribunals 
were virtually all in the French form, but the International Court, partly 
perhaps as the result of habits acquired in the exercise of its advisory 
jurisdiction, now appears to have evolved a compromise form which, while 
retaining certain traces of the formalism of the French style, has been 
substantially influenced by the expository style of the common law tra- 
dition. In this respect the early common law judges of the Court, and 
notably Lord Finlay, John Bassett Moore and Charles Evans Hughes, 
have left a lasting mark on international judicial craftsmanship. 

There is, however, ene important respect in which the judgments and 
opinions of the International Court continue to be somewhat disappointing 
to the common lawyer. In its judgments and opinions the Court shows 
great restraint in citing and distinguishing earlier cases. It is understand- 
able that the Court, conscious of its posi son as the highest of all judicial 
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tribunals with the final responsibility for the judicial exposition and de- 
velopment of international law, should avoid anything which might convey 
the impression that it will follow almost as a matter of course awards of 
arbitral tribunals or decisions of national supreme courts, however con- 
sistent these may be with each other. It is equally understandable that 
the Court, considering that in normal circumstances it has no appellate 
jurisdiction in respect of either arbitral tribunals or national courts, 
should hesitate to comment upon their decisions in a manner which might 
appear to question or prejudice their authority. A fuller discussion of 
arbitral and judicial precedent than is general in the practice of the 
Court could, however, it is suggested, be expressed in a form which would 
tend to reinforce the influence of the Court upon the decisions of other 
tribunals without being a source of unreasonable embarrassment to them 
or the parties to proceedings before them and without in any way qualify- 
ing the authority of the Court to consider on its merits any question which, 
though covered by an abundance of existing precedent, represents a new 
question for the highest international judicial authority. 

The case for a fuller citation of existing precedent in the decisions of 
other international tribunals which do not share the responsibilities of the 
Court as the final international judicial authority is even stronger, but it 
is both natural and healthy that such tribunals should tend to be guided 
by the practice of the International Court and not unnatural, though 
distinctly less healthy, that they should sometimes be reluctant to en- 
courage any reliance on external precedent which would tend to cir- 
cumscribe their own authority. 

Similar considerations apply to the quasi-judicial bodies which are 
playing an increasingly important part in international life. The au- 
thority of such bodies depends entirely on the confidence inspired by the 
coherence and consistency of their decisions, and a fuller citation of 
precedent in their decisions can contribute substantially to creating such 
confidence. 

It is sometimes suggested that many international judgments are over- 
labored and deal too meticulously with secondary as well as important 
points. Such a criticism underrates, it is believed, psychological factors 
which are of primary importance in international relations. If inter- 
national judgments are to command general confidence they must deal 
satisfactorily with each of the points which any party regards as material 
to its case, and anything which is lost in simplicity of treatment or concen- 
tration on essentials in order to deal fully with every such point is part of 
the price that must be paid to create general confidence in the objectivity 
of the international judicial process. 

The most delicate of the problems of judicial craftsmanship is no doubt 
that of determining when it is wise to decide a matter on the narrowest 
possible basis and when it is both legitimate and salutary to grasp the 
opportunity to formulate general principles in the hope that they may 
have an influence extending far beyond the immediate case. Every great 
judge from Coke and Marshall to our own day has been confronted with 
the dilemma and dilemma it will necessarily remain in every successive 
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case in which the problem arises. The skill with which the dilemma is 
resolved is perhaps the ultimate test of both judicial craftsmanship and 
judicial statesmanship. 


Vv 


THE Goop CRAFTSMAN 


We are left with a picture of the good craftsman which embodies the 
highest traditions of the legal profession and should be a spur to the 
noblest professional ambition. Good craftsmanship presupposes sound 
scholarship, and a scholarship of a range and grasp commensurate with 
the order of magnitude and urgency of the problems involved in the 
creation of an effectively organized world community. A truly universal 
outlook, an acute sense of the interdependence of different branches of 
thought, and a profound intellectual humility, are essential elements in 
such scholarishp. To this foundation of sound scholarship the good 
craftsman must add a reasonable proficiency in handling the tools of his 
craft. As international law has now developed, this implies that he must 
have acquired by necessarily long experience practical skill in interpreting, 
applying and developing a complex and growing body of precedent and 
experience. In so doing the good craftsman, whether he be serving as 
legal adviser, advocate or judge, will be confronted in an acute form with 
the problem of the relationship of law and policy at a time when the law 
is passing through a decisive phase of evolution. He will be able to resolve 
the problem as it affects him only by owning an unswerving allegiance to 
the law, but to the law in process of development rather than to the law 
in a particular stage of development. In whatever capacity he may serve, 
the good craftsman will be guided by the principle that his part is not to 
“‘deliver occasional and shifting opinions to serve present purposes of 
particular national interest,” Y8 but to build a solid foundation for ‘‘the 
universal law upon the question.’’**7 As legal adviser he has an im- 
portant contribution to make towards developing the constitutional practice 
of international organizations on lines which will enable them to discharge 
growing responsibilities in a manner which will promote the widest possible 
measure of agreement among their members. As legislative draftsman 
he has a major responsibility for the improvement of international legisla- 
tive technique and the coherence of the international statute book. As 
advocate he has a special responsibility for synthesizing different legal 
traditions for the guidance of courts and tribunals which administer a 
law which ‘‘has no locality.” As judge he can make what may well be 
a decisive contribution to the authoritative formulation of the common 
law of mankind. Opportunities so far-reaching imply a responsibility of 
the first order to develop a craftsmanship which can grasp such op- 
portunities fully. The responsibility is one which only ‘‘the tranquil and 
steady dedication of a lifetime’’ can fulfill. To that responsibility the 
international lawyers of the twentieth century must be collectively and 
individually dedicated. i 


126 The Maria, 1 C. Rob. 349 (a). 127 Ibid. 350. 
a 


7 
2 


AUSTRIA’S PERMANENT NEUTRALITY AND THE 
UNITED NATIONS ORGANIZATION * 
By AurreD VERDROSS 


Director of the Institute of International Law, 
University of Vienna Ea 


I. THE LEGAL FOUNDATION OF AUSTRIA’S NEUTRALITY { 


In the Memorandum signed at Moscow, on ‘April 15, 1955,1 the Austrian 
and Soviet Delegations came to an agreement binding the Austrian Dele- 
on to carry out the following decisions and me es: 


. Referring to the declaration made at the conference of Berlin in 1954 
neither to join a military alliance nor to allow foreign military bases in its 
territory, the Austrian Government will make a declaration in a f@rm which 
will obligate Austria internationally to practice in perpetuity a neutrality 
of the type maintained by Switzerland. “ 

- 2. After having ratified the State Treaty, the Austrian Government 
wilt submit this declaration to the Austrian Parliament for confirmation 
according to the Austrian Federal Constitution. 

3. The Austrian Government will take all suitable steps to obtata inter- 
national recognition of this declaration. 

4. The Austrian Government will welcome a guaranty by the four 
Powers of the independence and territorial integrity of Austria. 

5. The Austrian Government will seek to obtain from the governments - 
-of France, Great Britain, and the United States of America such a guaranty. Z 


The Austrian Parliament and the governments of the Vrid of Soviet 
Socialist Republics, the United Kingdom, \the United States of America, 
_and France have agreed with the measures concluded in the Memorandum “ 
-of Moscow, except the guaranty of Austrian neutrality, a question which 
not yet clarified. 
In the Preamble to the State Treaty for the Re-establishment of an. In- 
dent and Democratic Austria, signed at Vienna on May 15, 1955,7 













the Allied and Associated Powers establish their desire to support Austria’s 

lication for ađmission to the United Nations Organization. The ques- 
Nay therefore, arises whether or not permanent neutrality is ompi ible 
with membership n the United Nations Organization. For this reason it 


is necessary to examine endon Jeger ‘position o: of a permanently 
neutral state.) — Va 

* Translated by Dr. Helene Tlschka,| Assistant at the PARIE EPE International Law 
of the University of Vienna. ~- 


. 1U, S. Senate Exec. G, 84th Cong., Ist Bess., p. 40; 49 A.J.I.L. Supp. 191 (1955). 
2 Sen. Exec, G, 84th Cong., Ist Sess. ; 49 A.J.L.L. Supp. 162 (1955). 
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“Os. ALTHE POSITION of A PERMANENTLY NEUTRAL STATE IN . | 
oo INTERNATIONAL Law | 


©- = -mswer this question the following phrase in Article 1 of the Moscow 
"es grandum is useful: “neutrality of the type maintained by Switzer- 
-42* It is therefore necessary to consider first of all the development of 
“Wiss neutrality. 
( After the Swiss struggles for independence and her victory over Karl 
d.Kihnen of Burgundy, a period of military action took place, in which 
i Swiss soldiers could be found on nearly every battleground of Europe, gain- 
bi ing highest military glory. Today historical remains of the Swiss military. — 
‘past are to be found in the Swiss Bodyguard of the Vatican fulfilling its 
_ peaceful duty with old halberds and traditional, uniforms. {But after the 4 
_ defeats at Marignano((1516)\and Pavia (1595) Switzerland ried to avoid l 
|) the conflicts of the big Powers, because tHe main causes of these conflicts 
f: were questions of a religious nature. {The military participation of Switzer- | 
land would have caused struggles within its own territory due to religious 
™ disagreements among Swiss citizens. 

A few treaties, therefore, were iade containing the obligation “to sit > 
still ”’ in case of war. But this determination still did not mean a general 
kind: of neutrality. It was only the beginning .of a poliey of neutrality. 
The first degisive step toward this aim was the building up of an army oft 
80,000 men in 1647.in order to protect Swiss territory. This is the method . 
of armed neutrality. By the Treaty of Miinster in 1648 Switzerland gained 
its independence, ahd henceforth the effort to keep out of any war was ag? 
easily to be obseryed. aS 

But it is not possible to give a i fixed date forthe change from texans 
neutrality to permanent neutrality. } In spite of this slow development 
Switzerland called itself a ‘‘Neutralititsstandt’’ as carly as 1684. Ta l 
though the other countries took notice of this declaration, Swiss neu <a 
was not yet formally recognized. Ese | 

This situation was disturbed by the entry of the army of Napoleon, caus- = ` | 

-ing Switzerland to become a vassal of France for a short time. But eae? | 

"was not the end of the Swiss neutrality policy. After Napoleon was de- $ 

feated at Leipzig, Switzerland once more proclaimed her neutrality, though E | 
shë was unable to maintain it.f In the declaration, therefore, concerning the 

\ entry of the Allied armies into Switzerland the following important sen- q 

| 


tok, 


-tence i is to be found : 


Les ces ne petivent admettre une neutralité qui ep RENAE oe 
| Ports actuels n'existe que de nom... . . Sans prétention aucune de — 
~ immiscer dans ses rapports intérieurs [se. de la Suisse], elles es 
~ -souffriront pas que cet Etat reste plaeé sous une influence 
es reconnaitront sa neutralité le jour; où il séra libre i indépendant. 


ğ `. a Behweizer, Geschichte der schweizerischen Neutralität (1895) : sower, “fur 

L Geschichte des Neutralitiitsgedanken,?? 5- Zeitschrift fiir öffentliches Recht 184- ff. a 
(1926); Strupp; ‘‘Neutralisation, Befriedung, Entmilitarisierung,’’-in the Manual. of 
lndepriational: aw T (1983) ; Guggenheim, Traité de droit international publie 549- 

“ft (1954), and the authors. there cited, 

ti EnS $ E oy o's 

ES he en = Pads Fea + s ~ pew eters 
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+ E With’ this Te the Powers had ies that they were willing to ae- 
E Biois Swiss neutrality-as soon as its independence was restored. The 

s Ambassador in Paris reported to his government on May 30, 1814; 


The Courts wish the politigal Ee APA of Switzerland to end soon, 

- in orderto give the congre , which will assemble at Vienna. im R A 

3 days of August, the possi ility of recognizing the independaeea es 
_trality and new organizati m of Switzerland. 


T f Thus it is apparent that the Şwiss demand for neutrality was supported by 


e Powars. Thé Swiss Committee, appginted by the Congress of Vienna, 
ed h 1 its Yeport of January: 16, 1815 the following principles: 


Les Puissances alliées se idat engagées à reconnaître et à fai -Tecon- 
'naître, à 1’6poque de la pacification générale, la neutralité pees: 

du hélvétique, de lui pi les pays qui lui fûrent enlevés... 
mais de ne considérer ces ngagements comme obligatoires qu autant 
que la Suisse en“eOmpensation des avantages qui lui étaient réservés, 
offrigait à l’Europe tant par ses institutions cantonales qué par la na- 
ture de son systéme fédératif, une garantie suffisante de J’aptitude aen 

la nouvelle confédération à maintenir sa tranquillité intérieure-®t par 
steli; ste à faire respecter a neutralité de son territoire, ~ 


raport (re peats the well- “known principle of actual neutrality. This w 
néutrality thust be defended against everyone. But there is also a view 
eae pitta: Ar the idea of Swiss neutrality being. useful to general Euro- - 
“And this is the ej first-time in history that the ‘permanent 

Aa st i of Switzerland is mentioned. The Swiss Committee also rec- 

ommended that a foundation myst be given for Swiss neutrality in interna- 

tional law. Im accordance Mie this PE is the Fike? Sie 

k edg i i 












N y >] ; j S j ğ 
give her consent te the decision$"of the Congress of Vienna of March“ 20; Da 
1815, PAt the same time mus and expressed her gratitude to the Powers 
for their A ee ognize and guarantee the permazfent neu- 
trality of A agrecment, os by the Swiss: delegate 
Pictet de aa. at'P 
by the rea the Congress; ¢s 


permanent ae This situion was 
Sere e 


Te 


tiee of Switzerland: ja 
ka The permanently neutral state is bo fe gey "the international- rales 
of neutrality during a war be n other wries,* 
2. It is ndt only entitled, but also obli to defend its Territory by. al 
Ee aie against any foreign HA Sy cee nani a therefore must — 
“be an armed neutrality.* 
4 Guggenheim, op. cit, 549, 
6 This obligation also arises for 
because this acknowledges only the =e 





64 | THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Yo]. 50 


3. It not enter into any obligations in peacetime which may involve 
it in war” It is,not allowed to make treaties of alliance, assistance, pro- 
tection, or guaranty. with other nations. It must not allow other States to 
erect military bases in its territory,’ as it may thereby be involved im war. 

_4, Tt may, however, apply to other Powers for a puatanty of the i ale 
of iis own territory. 

5. It is absolutely free in its domestié and foreign poling as s far as it has i 
no other agreements..  - 4 

6. In particular it is not bound to observe an ideological Se 
Freedom of speech and press will not. be restrained by permanent neu- 
trality.$ When ideological. neutrality was demanded by a few N — 
thors? this demand was rejected not only by Switzerland’ but also by 
Norway, as it was not based on international law.+ The freedom of the 
neutral press was expressed in the Hague Convention on Neutral Rights 
and Duties (1907).2* . 


s 





) HL Tae Crisis OF NEUTRALITY AND THE pee OF Nariows a 
ri g the first World War a change in valuation of neutrality was to”, 

l- þe observed. In order to illustrate this fact it is quite ere to com- 

pare two statements which are separated by an interval of ofily fifty PE 

The first one was made by the famous Belgian politici ies es 

Jaequemyns in 1875, the second one by Fis y ‘on ż 
\* Academy. of 

on of | 













Rolin in 1924. “Both opinions were given to the 
Sciences. . The first- statement was as follows: It is the Sis 
nee fra States to strengthen paani. relations between a 


inentrality the task of safeguarding pe 
tiin international relations. Quite a cont \ is 
. second report. Its title, “The cris is of neutrality,”? ch 


1 Btruph, Toe, git. 280 ft ott ikea oa cone a 
) Be eee se 


9 Bockhoff, Ganze oder i 
=¢1938) 910 f. ; Bilfinger, ‘í Neutralität und Presse,?? Monatshefte für 
» (4939); ; Pointet, La neutralité de Ta eet la liberté de la presse (1945). 
; op, cit, 541; see the 
the press system from 1939-1945, F.F. 


“11 Hambro, Tdeologische Neutralitit, 


L (1939). 
fae , op. git. 541. 
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sage that ality does not in inde an obli maintain i 


kape theTtalo-Hthiopian War, however, when ceonomie E 


‘airesiwere taken against It , the Swiss politicians came to the cone 
kai method was full trad ns: } No state which is blocked 3 
nic ; be expected to consider. the latter 
Swiss statement of April 29, 1938, 
seonomic meéasures.* ‘This state- 
ny opposition on 
hus Switzerlan returned:to integral neutrality without 
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Sf y, } Switzer 
does not wanit to join a war because of the possibility ofa momenta 
advantage. This neutrality is not indifferent but impartial. 


The message continues: 


The neutrality of Switzerland in the League of Nations to defeat 
the purpose of this organization, but is actually justified“ Like all his- 
- torical institutions, the League of Nations is not only based on abstract 
principles but is also influenced by the geographical and historical char- 
acteristics of its members. is a comprontise ofthe idea of a perfect 
peace Organization and the political possibilities of coda 
arguments are still valid for admitting to the United Nations Organi- 
gation a state which for special reaSons desires to maintain the position of < 
a permanently neytral state within the United Nations Organization. ; 
The main object of the United Nations Organization is the maintenance" <% 
of international peace. All provisions, therefore, of the Charter which 
support this purp nder normal cireumstanees have to yield when an | 
exception is nec in order to achieve the ‘main object of the United ` * , 
\ Nations Organization, the maintenance of pedce.B 


Vienna, July, 1955 


FEFE] JERR D m 
3i “AUSTRIA ’S peniana NEUTRALITY 5 ee £ 
f Al 
Py ‘This was the opinion of an dra in which everyone expected the. Leagi 
i “of Nations to-be very successfull? Tt was therefore not the opinion of Rolin A 
F5 Article 16 of the Covenant of the League of Nations obliged all 
ee immediately and directly 2H economic and financial 
ae i relations with any state which rarried on an aggressive war forbidden by. 
athe ‘Covenant, . The Members twere also obliged to allow the transit of 
in. military sanetions. Ander these provisions it was T 
Jonger possible to the neutral stktes to remain impartial, and thus the si 
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‘League of Nations. ‘Now they are expected to wait for a decision of the Se- 2 
3 curity Couneil before acting. As itis left to the Security“Council whether - 
~ à Member is tô be invited to take measures, the Security Council is able to 
$ excuse individual Members from-such measures. Partieipation, moreover; . 
4 in compulsory measures, including the granting of rights of passage in dé- -= © 
eordance with Article 43 of the Charter, depends on speci segpemnenis | 
‘between the Security Council'and the individual Members. ea 
) ‘Therefore, a formal dispensation concerning these measures; Such as was 
| given to Switzerland in the League of Nations, is not necessary. “Tt suffices- 
+ that the Security Council does not invite those Membérs which It does not, 
believe should participate in military sanctions to ratify the: segecial agrees; 
; under Article 43 (3) of the cc 
The situation is quite different in the litical and dotoki sane- -i 
as all Membeřs-are obliged to carry out S artan the teat 
red by the Seeurity Council. <The Security Geuncil is certainly reaps <5 
; ` to release individual Members from participation in the execution of, such < 
y gneasurei, as mentioned above. Buf the Security Council is not obliged to 
| exercise this right. The best niéthed, therefore, to permanently release. in- 
Í dividual Members from their ĉconomic obligations would be an amendinent 
to the present Charter in accordatiée with Article 108.) Such an. amend- — 
“ment ‘would’ probably be le when the great Pow have recognized - 
* the perman t neutrality of Austria $ In this case they certainly wii au ged 


+ ceed in getting the tof two- ‘of the General i i 

; adoption and e a such an amendment. Xana 
owever; owing to the di 

i retation of such an-amendment, it must bec 
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a by a permanent m sion by-exercise of the right of veto. Such 
de a resolution would assure,each party that the neutrality. P aaa 
ected by the United Nations: 
e answered whether it is D to maintain 
he Seeurity. Council is blocked by the exercise 
» of the right of veto during a war and the Council is thereby. prevented j 
from taking the the necessary-steps. In this situation, ag: well as pin the. 
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~ dividual or collective self-defense under Atticle 51 of the But’ 
© they are not obliged to assist the state attacked by an not even yE | 
“im ease of a recommendation by the General Assembly, because such ‘cane 
nA tions are not legally bin ne . } In, both (cases the states e 
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or economic sanctions or i. ailein s S i 
S Article 1 of the Charter 
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split into fat. ‘big bloes, neutrality is again ‘eae mp -Neutral 
_ India, for example, mediated in the Korean conflict) ‘The Géneva Con- | 
ventions of August: 12, 1949, concerning the Protection of the Victims of 
t position of neutral states. The conventions 
all! control the exeeution of the pangrons of 
the conven: EA 
_ Another proo of Hii re-evaluation of neutrality is the fact that the great 
Powers ave declared their willingness to recognize the neutrality of Aus- 
At the same time they-are prepared to support Austria’s application 
to admission to the United Nations Organization, Se have acknowl 
ed that it is a greater contrib tion to peace for a which is situated r 
the two big blocs to maintain its neutrality than to bin one of 
_ jth bloss. af mpi hae the foe ofa state pin: tified š 
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a neutrality supporting selfish oa 4 sm ple and 
whl bic and marked by its abso "a PT al 
does not want to join a war because of the possi y of a momentary 
advantage. This neutrality is not indifferent but impartial. - 

The message continues: 


The neutrality of Switzerland in the League of Nations to defeat 


the purpose of this organization, but is actually justified™) Like all his- 


torical institutions, the League of Nations is not only based on abstract 


principles but is also influenced by the geographical and historical char- 


peace organization and the political possibilities of today. ; 
arguments are still valid for admitting to the United Nations Organi- 


acteristics of its members: is a compronrise ofthe me of a perfect 


zation a state which for special reafons desires to maintain the position of ` 
a permanently i. state within the United Nations Organization. 

The main object of the United Nations Organization is the maintenaneé i 
of international peace. All provisions, therefore, of the Charter which 


| support this purp der normal circumstances have to yield when an 
exception is nec in order to achieve the main object of the United 
Nations Organization, the maintenance of p 


Vienna, July, 1955 
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JOHN MARSHALL AND TREATY LAW 


- By EDWARD DUMBAULD 


Of the Pennsylvania Bar 


The enduring value of Chief Justice John Marshall’s contributions ‘o 
international law? is shown by the fact that during the bicentennial ye: r 
of his birth the Supreme Court of the United States has had occasion in the 
course of current litigation to apply principles set forth in well-known d>- 
cisions ‘rendered by Marshall more than a century ago.2 Likewise thee 
is timeliness, in view of current interest in ‘‘treaty law,” in Marstiall’s 
pronouncements on that topic.’ 

The rule Pacta sunt servanda is a ‘‘fundamental norm’’ of international 
law.‘ By virtue of this rule treaties create binding obligations under ini- 
ternational law. But treaties also create internal law in the United States 
by virtue of Article VI, clause 2, of the Constitution, which provides tha.: 


This Constitution, and the laws of the United States which shall ne 
made in Pursuance thereof; and all Treaties made, or which shall De 
made, under the Authority of the United States, shall be the supren:c 
Law of the Land; and the Judges in every State shall be bourg 
thereby, any Thing in the Constitution or Laws of any State to tlc 
Contrary notwithstanding. 


Other provisions of the Constitution make plain that the treaty-malcit< 
process is a function delegated to the Federal Government and prohibit«< 
to the States.® 


Since by Article I, section 1, ‘‘all legislative Powers herein granted” a'c 


1 On this topic see Edward Dumbauld, ‘‘John Marshall and the Law of Nations,’’ 13)! 
U. of Pa. L. Rev. 38 (1955); and Benjamin M. Ziegler, The International Law of Joan 
Marshall (1939). 

2 In National City Bank v. Republie of China, 348 U. S. 356 (1955), 49 AJ.LL. 405 
(1955), the Court discussed Marshall’s ‘‘classical opinion’? in Schooner Exchange ~v. 
MeFaddon, 7 Cranch 116 (1812). In Tee-Hit-Ton Indians v. United States, 348 U. S. 278 
(1955), the Court followed the ‘‘great case’? of Johnson and Graham’s Lessee v. Me- 
Intosh, 8 Wheat. 543 (1823). 

8 The term ‘‘treaty law’? is currently used to denote that part of the domestic, n u- 
nicipal, or internal law of the United States which is created by reason of the legal con- 
sequences attached by Art. VI, clause 2, of the Constitution of the United States to ın- 
ternational treaties to which the United States is a party. 

4Dumbauld, ‘‘The Place of Philosophy in International Law,’’ 83 U. of Pa. L. Rev. 
590, 601 (1935). Some writers account for the binding force of customary law by re- 
garding it as a ‘‘tacit pact.’’ Ibid. at 602. 

5 Art. II, sec. 2; Art. I, sec. 10. Before the adoption of the Constitution, Arts. IX and 
VI of the Articles of Confederation (which took effect on March 1, 1781, when Maryland 
signed) contained similar provisions. Virginia ratified the treaty of Feb. 6, 1778, with 
France on June 3, 1779. James Brown Scott, Sovereign States and Suits before Aroi- 
tral Tribunals and Courts of Justice 54-56 (1925). 
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vested in Congress, it follows that ‘‘law’’ can be made otherwise than by 
‘exercise of the ‘‘legislative powers.’’ $ 

Marshall was not a member of the Constitutional Convention which met 
at Philadelphia in 1787, but he was undoubtedly aware of the importance 
which the framers attached to the enforcement of treaty obligations.” The 
effect of conflicting State policies upon commerce and foreign relations had 
proved detrimental to American interests and prestige abroad. The British 
Government refused to turn over the military posts along the Canadian 
frontier, as required by the Peace Treaty of September 3, 1783, because of 
alleged violations by several States of provisions in the treaty intended to 
facilitate the collection of debts in America by English creditors. The 
‘Virginia Plan” contained, and Madison strongly supported, a proposal 
that the Federal Government be given a negative or veto over all State 
legislation. This was thought necessary in order to ensure enforcement of 
treaty obligations.®= But ultimately the framers chose merely to clothe 
treaties with the force of internal law, enforceable in State courts, and, as 
a further means of enforcement, to vest Federal courts with jurisdiction of 
cases arising under treaties.® 

Marshall’s first experience with the effect of treaties as supreme law of 
the land was in Ware v. Hylton.*° He was losing counsel in that case.** 
The Supreme Court held that Article 4 of the Peace Treaty of September 3, 
1783,2? permitted full recovery of a debt owed by Virginians to British 


6 This is not surprising, since modern jurists recognize that ‘‘law’’ is made by courts, 
though judges can legislate, as Holmes said, ‘‘ only interstitially; they are confined from 
molar to molecular motion.’’? Southern Pacifie Co. v. Jensen, 244 U. S. 205, 221 (1917). 
John Chipman Gray thought that all law was judge-made; that statutes merely fur- 
nished raw material for the law-making process. See Dumbauld, ‘‘ Judicial Review and 
Popular Sovereignty,’’ 99 U. of Pa. L. Rev. 197, 198 (1950). Proposals to require con- 
currence of the House of Representatives in the exercise of the treaty-making power 
were twice rejected by the Constitutional Convention. 2 Farrand, Records of the Federal 
Convention of 1789, 392-394, 538 (1911). 

7 Violation of treaty provisions by the States was one of the principal ‘‘ Vices of the 
Political System of the United States’? listed by Madison in April, 1787. 2 Writings 
of James Madison 362 (Hunt ed. 1901). 

8 For the background and development of Art. VI, clause 2, see Dumbauld, ‘‘ Thomas 
Jefferson and American Constitutional Law,’’ 2 J. Pub. Law 370, 379-380, 385-388 
(1954). 

3 Federal judicial power was extended by Art. III, sec. 2 to ‘‘cases ... arising under 
. . . treaties made, or which shall be made’’ under the authority of the United States. 
As a practical matter, the creation of Federal courts, and the delegation of the com- 
merce and taxing powers to the central government, were of major importance in effec- 
tively curbing the interference of the States in international affairs. In theory, as a 
matter of law if not in fact, it was already the opinion of Jefferson, Jay, Monroe, and 
other eminent lawyers of the era that treaties were part of the law of the land and bind- 
ing on the States even before adoption of the Constitution. Note 8 supra; see also Dum- 
bauld, in Procerepines of the American Society of International Law, 1954, p. 155; Dum- 
bauld, The Political Writings of Thomas Jefferson 133 (1955). 

103 Dall, 199 (1796)." 

11 Patrick Henry was of counsel for the debtors in the lower court. 3 Henry, Patrick 
Henry 601-648 (1891). 

12 Art, 4 of the treaty says: ‘‘It is agreed that Creditors, on either Side shall meet 
with no lawful Impediment to Recovery of the full Value in Sterling Money of all bona 
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creditors, notwithstanding the fact that the debtors had on April 26, 1:3! 
madc a part payment into the Virginia loan office, in accordance with h: 
State’s Act of October 20, 1777, thereby discharging the debt pro tew: . 
Marshall’s argument was that the treaty protected only existing debts, uc: 
those that had been discharged before the treaty became effective. 


by treaty law. He had a personal financial interest in the validity o" a: 
alien landowner’s legal rights. He was one of the purchasers of the Ko: 
fax lands in the Northern Neck of Virginia.‘ After lengthy litigation t] 
Supreme Court in Fairfax’s Devisee v. Hunter’s Lessee upheld the w 
Marshall and his associates had acquired from the English heir of `s% 
Fairfax. Marshall did not sit in the case. Story spoke for the C:a 
reversing the Virginia Court of Appeals,!® and holding that Denny ‘vi 
fax's title could be divested for alienage only by an inquest of office,” 2. 
since the Commonwealth of Virginia had neglected to conduct such a >v 
ceeding, the State’s grant to Hunter was invalid.*® After the Jay Teis 
of November 19, 1794, went into force, Article 9 of that instrument yr 
tected Fairfax’s title.” 
Marshall’s first experience in diplomacy came when he was appoint: : 

1797 by President John Adams as an envoy to France. His colleaga . «> 
this much-publicized ‘‘XYZ’’ mission were Charles Cotesworth Pin ox 


fide Debts heretofore contracted.’’ 2 Miller, Treaties and Other International A4: 
the United States of America 154 (1931). 

133 Dall at 210-215. John Bassett Moore speaks with undue disparag ment of OCF 
shall’s argument in this case: ‘‘It is not strange that this argument was susue f> 
While it doubtless was the best that the case admitted of, it may serve to iusta >i. 
right of the suitor to have his case, no matter how weak it may be, fully oni frisl: 4 > 
sonte.l for adjudication.’’ 2 The Collected Papers of John Bassett Moore 450o (064°, 
Justice Cushing thought that Virginia should indemnify the debtor, 3 Dol, os 943 
Justice Chase thought that the Federal Government should, beeause it had soc fe: 
privete rights for the publie object of making peace, ibid. 245. Chase interpretit t< 
term ‘‘ereditors’’ in the treaty as ‘‘a description of persons, and not of their ight: ' 
Tobin. 243. Justico Wilson pointed out that ‘‘it is not confined to debts existing “ io. 
time of making the treaty; but is extended to debts heretofore contracted.’? Tbie'. 251 
To i terprct the treaty as covering extinguished debts it was necesenry for the court 
reso. to general knowledge that when the treaty was made the inteni of the negot atei 
was to afford relief against various types of State laws permitting yyme it in pro or’. 
in poper money, and other methods diminishing the economic value to the crceviter, vO 
238. Marshall’s argument was far from being weak or frivolous. 

1°) Beveridge, Life of John Mershall 203-211 (1919). For £14,000 the gio. ic 
quir: d 160,000 acres. 

157 Craneh 603 (1813). See 4 Beveridge, op. cit. 147-164 (1919). 

16 ifuater v. Fairfax’s Devisee, 1 Munford 223 (1810). The Virginia court’s 1.7.1 > 
<3 oboy the Supreme Court’s mandate evoked spirited political controversy and a fuil 
juditiel decision in Martin v. Hunter’s Lessee, 1 Wheat. 304 (18163. 

17 3laekstone describes this as ‘‘an inquiry made by the king’s ofiicer . . . conesrni . 
ony matter that entitles the king to possession of lands or tenemcnts, goods or chattel: ? 
3 Commentaries ` 258, 187 Cranch at 622. 

19 Tbid. at 627. Marshall wrote to his brother that the decision ‘‘is very absurd y pu 
on tho treaty of 94.’’ 4 Beveridge, op. cit. 164. Perhaps he thought that the Paz :. 
Treaty of September 3, 1783, should have been relied on as the ground of decision. $a 
Hunter v. Fairfax’s Devisee, 3 Dall. 305 (1796). 
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of South Carolina and Ellsworth Gerry of Massachusetts.” It fell to 
Marshall to prepare a lengthy communication to Talleyrand, the French 
Minister of Foreign Affairs, setting forth in forceful and dignified terms 
the American position with respect to the matters at issue between the 
two nations.* ‘‘Contemplating man, even in a different society, as the 
natural friend of man, a state of peace, though unstipulated by treaty, was 
considered as imposing obligations not to be wantonly violated,’’ Marshall 
asserted.?? America’s neutrality was no disrespect to France. 

Answering the French complaint that England took French goods from 
American ships, Marshall pointed out that the treaty of February 6, 1778, 
between France and the United States did not bind England. That treaty 
established as between the two nations party to it the rule of ‘‘free ships, 
free goods. But it did not alter the prior law insofar as relations with 
other nations were concerned. ‘‘ Articles in a treaty can only be inserted 
by consent. The United States, therefore, can never be responsible for not 
having inserted an article to which the other contracting party would not 
assent.’’?5 In the Franeo-American treaty the two nations agreed 


that the goods of an enemy found on board the vessels of either party 
shall be safe, and that the goods of either found on board the vessel of 
an enemy shall be liable to capture. The one part of this rule is in 
consequence of and dependent on the other. The one part cannot on 
any principle of justice be abandoned while the other is maintained.*+ 


Hence, if France seeks to capture enemy property from American vessels, 
she should spare American property on enemy ships. 

In 1815, as Chief Justice, Marshall dealt with the same question in The 
Nereide. In that case cargo belonging to a resident of Buenos Aires had 


20 The letters X, Y, and Z were inserted in place of the names of the French emis- 
saries, Hottenguer, Bellamy, and Hauteval, when the dispatches from the United States 
envoys were published in 1798. War with France seemed imminent when it became 
known that the American mission had not been officially received, and that a loan or 
bribe had been solicited by the French as a condition precedent to the commencement of 
serious negotiations. Pinckney’s irate reply ‘‘No, not a sixpence’’ as it passed from 
mouth to mouth became the more rhetorical ‘‘ Millions for defense, but not a cent for 
tribute.’’ Federalist plans for war with France received a setback when President 
Adams, without consulting his party colleagues, announced that he would send another 
mission to France if assurance were given in advance that it would be received with 
proper respect for its diplomatie status. Dumbauld, The Political Writings of Thomas 
Jefferson 197 (1955); 2 Beveridge, Life of John Marshall 256-351 (1916); 2 American 
State Papers (Foreign Relations) 157-182 (1832). Letters written to George Wash- 
ington during Marshall’s sojourn in Europe also contain interesting observations on in- 
ternational affairs. Oster, The Political and Economic Doctrines of John Marshall 154- 
169 (1914). 

21 This communication was dated Jan. 27, 1798. 2 Am. State Papers (Foreign Rela- 
tions) 169-182 (1832). 

22 Ibid. at 169. Secretary of State Jefferson had previously declared to the French 
Minister on June 17, 1793, that by the law of nature, quite apart from treaties, the 
United States was in a state of peace with all the belligerent Powers. Dumbauld, The 
Declaration of Independence and What It Means Today 64 (1950). 

282 Am, State Papers (Foreign Relations) 170, 171, 174. 

24 Ibid. at 181. 25 9 Cranch 388 (1815). 
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been shipped in an armed British merchantman that traveled as part of a 
convoy. The ship was captured and brought into New York by an Ameri- 
can privateer during the war between the United States and Great, Britain. 
Marshall held that neutral property did not lose its immunity from capture 
by being placed in a belligerent armed vessel. 

The argument was urged that a treaty between the United States and 
Spain *” subjected the goods of either party, being neutral, to condemnation 
as enemy property if found on board an enemy ship. Marshall rejected 
this view, shrewdly pointing out that the treaty merely forbade capture of 
enemy property when transported in neutral vessels. It did not provide 
that neutral property would lose its exempt status if transported in enemy 
bottoms. The purpose of a treaty provision of this type, Marshall ex- 
plained, was to enlarge, not to diminish, the rights of neutrals.”* 

Recognizing that ‘‘the original law of nations’’ permitted the capture of 
enemy goods wherever found, but prohibited the capture of neutral goods 
wherever found, Marshall pointed out that by treaty: 


Many nations have believed it to be their interest to vary this simple 
and natural principle of public law. They have changed it by con- 
vention between themselves, as far as they have believed it to be for 
their advantage to change it.”® 


Such treaties must be construed as they are written. The modification of 
the general law which they effect extends no further than is specified in 
the terms of the treaties themselves. The insertion or omission of articles 
in treaties cannot be attributed to inadvertence: 


Treaties are formed upon deliberate reflection. Diplomatic men read 
the public treaties made by other nations and cannot be supposed 
either to omit or insert an article, common in public treaties, without 
being aware of the effect of such omission or insertion. Neither the 
one nor the other is to be ascribed to inattention. 


Concurring in a eulogy upon Secretary of State Jefferson pronounced by 
Dallas in the course of argument,” Marshall nevertheless declined to draw 
the conclusion desired by counsel, that the rules of ‘‘free ships, free goods’? 
and ‘‘enemy ships, enemy goods’’ were necessarily concomitant and in- 
severable because Jefferson had referred to both of them currente calamo 
during diplomatie controversy with France.*? 


26 Ibid. at 427. Story dissented. 

27 Art. 15 of the treaty of Oct. 27, 1795, 8 Stat. 146. 

289 Cranch at 418, 420. 29 [bid. at 418-419. 

80 Ibid. at 419. Marshall’s rule that the courts must avoid judicial legislation in the 
ease of treaties is illustrated by The Amiable Isabella, 6 Wheat. 1 (1823), where 
Story spoke for the Court. Exemption from condemnation was accorded by a treaty 
to ships sailing with a passport ‘‘according to the form annexed to the treaty.’” 
But by accident or design no such form was annexed to the treaty. The Court held that 
the provision granting exemption was inapplicable. 

319 Cranch at 399, 422. In his XYZ note, Marshall had himself referred to the same 
letters of Seeretary of State Jefferson cited by counsel in The Nereide, quoted in note 32 
infra. 2 Am. State Papers (Foreign Relations) 172 (1832). See text at note 24 supra. 

32 ‘*T believe it cannot be doubted, but that by the general law of nations, the good: 
of a friend found in the vessel of an enemy are free, and the goods of an enemy found 
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The Chief Justice likewise took occasion to comment on William Pink- 
. ney’s flowery argument: 


With a pencil dipped in the most vivid colors, and guided by the 
hand of a master, a splendid portrait has been drawn, exhibiting this 
vessel and her freighter as forming a single figure, composed of the 
most discordant materials, of peace and war. So exquisite was the 
skill of the artist, so dazzling the garb in which the figure was pre- 
sented, that it required the exercise of that cold investigating faculty 
which ought always to belong to those who sit on this bench, to discover 
its only imperfection; its want of resemblance. 


After Marshall’s return from the XYZ mission to France, he was elected 
to Congress in 1799. A question of treaty enforcement arose during his 
term in that body. Marshall won widespread acclaim by his speech in the 
House on March 7, 1800, in defense of the action of President John Adams 
with respect to the Jonathan Robbins case. In Article 27 of the Jay 
Treaty of November 19, 1794, the United States and Great Britain agreed 
to ‘‘deliver up to Justice, all Persons who being charged with Murder or 
Forgery, committed within the Jurisdiction of either, shall seek an Asylum 
within ... the other.” 3 Under this provision demand was made upon 
President Adams to deliver up one Jonathan Robbins, alias Thomas Nash, 
who was charged with murder committed during a mutiny on board a 
British frigate in 1791. Robbins was arrested on a warrant issued upon 
application of the British Consul at Charleston, South Carolina. The 
prisoner sought release on habeas corpus. While he was in custody, Presi- 
dent Adams directed Judge Bee to deliver Robbins to the British Consul 
in fulfillment of the treaty obligation. As Robbins claimed to be an 
American citizen and a victim of impressment into British naval service, 
public sentiment was aroused and opponents of the Adams Administration 
sought to make political capital of the incident. A resolution criticizing 
the President’s action was offered by Congressman Edward Livingston of 


in the vessel of a friend are lawful prize... . It is true that sundry nations desirous 
of avoiding the inconveniences of having their vessels stopped at sea, ransacked, carried 
into port and detained, under pretence of having enemy goods aboard, have, in many 
instances, introduced by their special treaties another principle between them, that enemy 
bottoms shall make enemy goods, and friendly bottoms friendly goods; a principle much 
less embarrassing to commerce, and equal to all parties in point of gain and loss. But 
this is altogether the effect of particular treaty, controlling in special cases the general 
principle of the law of nations, and therefore taking effect between such nations only 
as have so agreed to control it.’? Jefferson to E. ©. Genet, July 24, 1793, 7 Works of 
Thomas Jefferson 457 (P. L. Ford ed., 1904). See also Jefferson to G. Morris, Aug. 16, 
1793, ibid. 497. 

38 9 Cranch at 406,429. ‘<The attendance of women at arguments before the Supreme 
Court had ... much effect on the performance of counsel at this period .. . Pinkney 
especially would become eloquent . . . if women entered the court-room.’’ 4 Beveridge, 
Life of John Marshall 184 (1919). See also 1 Warren, The Supreme Court in United 
States History 473 (1922). As to Pinkney’s influence on the development of interna- 
tional law, see 2 id. 27. i 

84 Marshall ’s speech is printed in Oster, The Political and Economie Doctrines of John 
Marshall 225-253 (1914). Regarding this debate, see 2 Beveridge, op. cit. 458-475 
(1916). 

352 Miller, op. cit. (note 12 supra) 263. 
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New York. Marshall’s speech was made in opposition to Livingston’s 
measure. 

The first point discussed by Marshall was whether the offense charged 
came within the terms of the treaty. This depended on whether the crime 
was committed ‘‘within the jurisdiction’’ of Great Britain. Marshall ar- 
gued that no other nation but that country could have jurisdiction over a 
murder on one of its warships on the high seas.*¢ 

Marshall next sought to show that, there being an obligation on the nation 
to deliver up the prisoner, the performance of that obligation was an ex- 
ecutive rather than a judicial function.” The claim was made by onc 
nation against the other; no court has jurisdiction of such demands. ‘‘The 
President is the sole organ of the nation in its external relations,’’ and its 
sole representative in dealings with foreign nations. Hence their demand 
must be made of him. ‘‘He is charged to execute the laws. A treaty is 
declared to be a law. He must then execute a treaty, where he, and he 
alone, possesses the means of executing it.” Until Congress provides a 
different procedure, ‘‘it seems the duty of the executive department to ex- 
ecute the contract by any means it possesses.’’ 38 

In conclusion, Marshall argued that there was no ‘‘invasion of the prov- 
ince of a court’ when the President directed that Robbins be transferred 
from judicial custody into the hands of the British Consul. Marshall 
adroitly conceded that an impressed American seaman committing homi- 
cide for the purpose of liberating himself from the vessel in which he was 
confined ought not to be delivered up as a murderer. He did not believe 
that ‘‘a contrary sentiment could find a place in the bosom of any Ameri- 
can.’’ But the President had directed that Robbins was to be surrendered 
only ‘‘if satisfactory evidence of the murder should be adduced.’ 3? 
Hence his surrender implied a finding that he was not an impressed sta- 
man seeking liberation, for in such a contingency there would have been uo 
‘“‘murder’’ committed.*° 

The crux of Marshall’s celebrated speech is his demonstration that it is 
the duty of the President to ‘‘take care that the laws be faithfully exe- 
euted’’; #4 and therefore, since a treaty is a law,*? it is his duty to execute 


36 Oster, op. cit. (note 34 supra) 228, 233. Even if the mutiny were piracy under ihe 
law of nations, punishable by the United States, the murder would not be so punishable, 
and it was for the murder that Robbins was delivered up. Marshall’s construction of 
the statutory piracy provisions enacted by Congress was later confirmed by his judicial 
opinions in U. S. v. Palmer, 3 Wheat. 610 (1818), and U. S. v. Klintock, 5 Wheat. 144 
(1820). See also U. S. v. Smith, ibid. 153, and U. S. v. The Pirates, ibid. 184. 

87 To the argument that under Art. ITI, sec. 2, the judicial power extends to ‘‘all ea.cs, 
in law and equity, arising under . . . treaties,’’ Marshall replied that the case at h: nd 
was not one in law or equity, appropriate for judicial determination. That provision did 
not confer on the courts ‘‘any political power whatever.’’ Oster, op. cit. (note 34 supra) 
238. The establishment of an international boundary was mentioned as another instans 
of a political question. Ibid. 239. 

88 Ibid. 247-248, 89 Ibid, 251-252. 

49 This argument smacks of petitio principii. Marshall advanced it for political 
reasons. 

41 Art. TI, see. 3. 42 Art, VI, clause 2. 
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to a tract of land acquired under a grant from the Spanish Governor of 
Florida on December 12, 1815. That province was ceded to the United 
States by the treaty of February 22,1819. By that treaty the King ceded 
only what belonged to him. The United States acquired no title to lands 
previously granted by him. Even in cases of conquest, Marshall declared, 
private rights remain undisturbed; only the political relations of allegiance 
to the former sovereign are dissolved.5* 

The Spanish text of the treaty, the Court noted, contained a provision 
that such grants of land ‘‘shall remain ratified and confirmed.’’ The 
English version of that article said ‘‘shall be ratified and confirmed.’’ 
Rejecting the Government’s argument that the treaty contemplated fur- 
ther subsequent action by the United States in order to valiclate the titles 
involved, the Court construed the English text as harmonious with the 
Spanish.’ 

The scrupulous regard to be shown by American courts for the sanctity 
of treaties is illustrated by United States v. Schooner Peggy. A con- 
vention with France, signed on September 30, 1800, and ratified on Febru- 
ary 18, 1801, provided in Article 4 that ‘‘property captured, and not yet 
definitively condemned . . . shall be mutually restored.’’" The Peggy 
had been condemned in the court below on September 23, 1800, but an 
appeal was taken to the Supreme Court." Marshall held that the con- 
demnation was not definitive, since it was subject to appellate review; and 
that, since the treaty was law of the land, the ship must be restored. 
Ordinarily, he conceded, the function of an appellate court is only to de- 
termine whether the judgment rendered below was or was not erroneous 
when rendered; but if during the appeal a controlling law intervenes, the 
court must obey it.% 

Another leading case involving the effect of treaties is Chirac v. Chirac. 
A Frenchman, Jean Baptiste Chirac, emigrated to Maryland in 1798. 
On September 22, 1795, he took oaths of citizenship in that State under a 
Maryland law of 1769. The following day he received a grant of land, 
involved in the lawsuit. On July 6, 1798, he was naturalized as a citizen 
of the United States. He died intestate in July, 1799, leaving heirs in 
France, and also a natural son, J. C. F. Chirac. The State of Maryland, 
believing that the land had escheated, granted it to this son, saving the 

58 Ibid. at 86. A dictum to the same effect appears in American Ins. Co. v. Canter, 
1 Pet. 511, 544 (1828). In Brown v. U. S., 8 Cranch 110, 126 (1814), Marshall held 
that war does not automatically result in confiscation of enemy property, but merely 
confers upon the belligerent sovereign a right to confiscate. 

59 7 Pet. at 88-89. The Court pointed out that in Foster v. Neilson, 2 Pet. 253 (1829), 
where the same treaty language was involved, the Court’s attention had not been directed 
to the discrepancy between the two versions. Not only are the two texts of a treaty 
to be construed harmoniously, but statutes are to be construed so as not to conflict with 
international law. Murray v. The Charming Betsey, 2 Cranch 64, 118 (1804); Talbot v. 
Seeman, 1 Cranch 1, 43 (1801). 

801 Cranch 103 (1801). 

612 Miller, Treaties and Other International Acts of the United States of America 


459 (1931). 621 Cranch at 107. 
68 Ibid. at 108, 110. 642 Wheat. 259 (1817). 
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rights of persons claiming by devise or descent from J. B. Chirac. The 
son continued to hold the land, and the French heirs brought an action of 
ejectment in 1809.% 

A Maryland statute of 1780 relating to ownership of land by Frenet 
nationals provided that the rights of the heirs of a French citizen of 
Maryland would vest in the State unless the owner settled in Marylanc 
within ten years or conveyed to a citizen of the United States. However. 
Article 13 of the treaty of February 6, 1778, with France enabled French 
men to hold land in the United States, and this treaty had upon the 
adoption of the Constitution become supreme law,® protecting Chirac’, 
property. On the day before this treaty ceased to be in force, Chirac hac 
become naturalized as an American citizen, and no longer needed the 
protection of the treaty in order to hold his land.® 

At the date of Chirae’s death there was no treaty in effect with France 
which would protect the rights of his French heirs. The Maryland law 
of 1780 was therefore applicable, which cut their fee to a life estate unless 
they settled in Maryland within the statutory period. But during the 
continuance of this defeasible status, a new treaty with France came tc 
their assistance.” In reply to the argument that the treaty merely pro. 
tected existing estates, but did not enlarge them, Marshall pointed out that 
the estate of Chirac’s heirs was already a fee, though subject to being 
defeated by non-performance of a condition. The crucial question there. 
fore was: Did the treaty dispense with performance of the condition im 
posed by Maryland law? On this point the Court held that the Maryland 
policy as to alien ownership of land had been modified by the treaty. Thc 
treaty placed the French heirs ‘‘in precisely the same situation, with respect, 
to lands, as if they had become citizens. It renders the performance of the 
condition a useless formality.” ™ Nor was it important that the treaty 
was in force for only eight years.”2 The rights of the Chirac heirs were 


65 Ibid. at 261. 66 Ibid. at 262. 

67 Ibid. at 270-271; 2 Miller, op. cit. (note 12 supra) 11. 

682 Wheat. at 272. The treaty of 1778 was abrogated by the Act of July 7, 1798. 
1 Stat. 578, which contained recitals that ‘‘the treaties concluded between the Unitec 
States and France have been repeatedly violated on the part of the French government, 
and the just claims of the United States for reparation of the injuries so committed have 
been refused, and their attempts to negotiate an amicable adjustment of all complaint 
between the two nations, have been repelled with indignity.’ 

692 Wheat. at 272-273. The period expired in July, 1809, four months after suit haa 
been brought by the heirs. 

70 Ibid. at 274. This was Art. 7 of the Convention of Sept. 30, 1800, Miller, op. cit. 
{note 12 supra) 462-463. 

712 Wheat. at 275. The treaty contained a restriction that in case the laws of either 
of the two nations should restrain aliens from the exercise of the rights of property witt 
respect to real estate, ‘‘such real estate may be sold, or otherwise disposed of, to citizens 
or inhabitants of the country where it may be.’’ Ibid. at 276. ‘‘This general power 
to sell .. . endures for life,’’ according to Marshall’s interpretation of the treaty, anë 
supersedes the term of ten years given by the Maryland Act of 1780. Ibid. at 276-277. 

72 This resulted from what Marshall called an ‘‘added article,’’? but was in reality s 
condition stipulated in the ratifications exchanged. Miller, op. cit. (note 12 supra) 480, 
481, 
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perfected while the treaty was in force; these vested rights survived its 
subsequent expiration.” 

Chirac v. Chirac contains Marshall’s answer to the contentions of present- 
day innovators who are not contented with what the Constitution as drawn 
up by the Founding Fathers provides with respect to treaty law. In the 
first place, the treaty involved in that case (the treaty of February 6, 1778, 
with France) is a good example of one ‘‘made under the authority of the 
United States’’ before the adoption of the Constitution. The framers in- 
tended to clothe such pre-existing treaties, which antedated the Constitu- 
tion, with the force of law, to the same extent as later treaties entered 
into after the Constitution became operative. Marshall’s decision in the 
Chirac case gave effect to this intention of the framers. 

The purpose of the difference in wording in Article VI, clause 2, of the 
Constitution with respect to treaties and statutes was to recognize the 
status of such pre-existing treaties, not to legalize unconstitutional treaties 
while condemning unconstitutional statutes. Statutes, to be supreme law 
of the land, must be ‘‘made in pursuance’’ of the Constitution, while the 
same status is accorded to treaties ‘‘made, or which shall be made, under 
the authority of the United States.’’ After the Constitution became opera- 
tive, a treaty would have to be made in pursuance of the Constitution in 
order to be made under the authority of the United States. But of course 
a treaty made before the Constitution was adopted (such as the 1778 treaty 
with France) could not be made in pursuance of the Constitution. But 
the framers intended to accord to such a treaty the same authority as it 
would have had if made after the Constitution took effect. This was done 
by the Court in the Chirac case. 

Marshall’s holding in Chirac v. Chirac also demonstrates that, insofar 
as the internal law of the United States is concerned, Congress can at any 
time do away with a treaty which it considers undesirable. The Act of 
1798 abrogated the treaty of 1778. There is therefore no need for any 
amendment to the Constitution in order to escape from distasteful pro- 
visions of ‘‘treaty law.’’"* If ever there is likelihood of detriment to the 
public by reason of inadvertent or unwise exercise of the treaty-making 
power by the President and Senate, a simple and effective remedy is at 
hand. This remedy is available under the Constitution as it was in the 
beginning, is now, and was in 1817 when Marshall spoke for the Court in 
Clurac v. Chirac. 

What Marshall in McCulloch v. Maryland™ said of the Constitution is 
applicable to that part of it which deals with treaty law: 


We must never forget that it is a constitution that we are expounding 
. intended to endure for ages to come, and consequently to be 
adapted to the various crises of human affairs. 


732 Wheat. at 277-278. In Society for the Propagation of the Gospel in Foreign 
Parts v, Town of New Haven, 8 Wheat. 464 (1823), where Washington, J., spoke for the 
Court, it was held (p. 493) that termination of a treaty does not divest property rights 
acquired under it, although the Court did not accept the view that all treaties are ex- 
tinguished by war between the contracting parties (p. 494). 

74 The same proposition was reiterated in Whitney v. Robertson, 124 U. S. 190, 194 
(1888). 754 Wheat. 315, 407, 415 (1819). 


UTILIZATION OF INTERNATIONAL RIVERS IN THE 
MIDDLE EAST 


A STUDY OF CONVENTIONAL INTERNATIONAL LAW * 
By ABRAHAM M. Hirsce 


Graduate Faculties, Columbia University 


In recent years, increased attention has been focused on international 
conflicts of interest with respect to international rivers of the Middle 
East. The creation of new political units in the area after the first 
World War, their attainment of independence, and the creation of new 
states in the years following the second World War,’ fragmented the 
areas irrigated by most of the Middle Hast’s rivers. The emphasis on 
internal economie development, stimulated by the tremendous opportunities 
made possible by a combination of the new technology, of economic plan- 


*The author wishes to express his grateful appreciation to Professors Jacob C 
Hurewitz and Oliver J. Lissitzyn of Columbia University for their helpful criticism 
of this paper. 

1The term Middle Hast as used in this paper refers to the area from Turkey to 
Afghanistan, from Pakistan to Israel. Egypt and the Sudan—hence the Nile and Gash 
Rivers—are not included in the scope of this study. 

Major Middle Eastern river disputes have involved the Jordan-Yarmuk Basin, the 
Indus River Basin, and the Helmand River. Lesser tensions, past or present, have 
involved the Orontes, the Kweik, the Euphrates and the Tigris, as well as a number of 
lesser streams. It must be remembered that of all the major rivers in the area, only 
the Litani River in Lebanon and the Seyhan, Ceyhan, Kizilirmak, and some other rivers 
in Turkey, flow entirely, from source to sea, through the territory of a single state. 

2 Political units created after World War I out of the dismembered Ottoman Empire 
were (besides Turkey) Syria, Lebanon, Iraq, Palestine and Transjordan—all Class 
CA?” League of Nations Mandates. Iraq alone became independent in the inter-war 
period, in 1932. 

3 Syria and Lebanon achieved formal independence in 1943, real independence in 
1946. Transjordan, today the Hashemite Kingdom of Jordan, became independent in 
1946. Pakistan was created in 1947 when British rule over the Indian sub-continent 
ended. Israel became a state in 1948, when most of Arab Palestine was absorbed by 
Jordan. 

Of the above states, all except Israel have accepted the international treaty obliga- 
tions of the Mandatory period (or of the British India period, in the case of Pakistan). 
‘‘Tsrael does not inherit the international treaties signed by the United Kingdom as 
mandatory power... .’’ Statement by Abba Eban, Oct. 30, 1953, U.N. Security 
Council, 8th year, Official Records, 633rd meeting, p. 26, par. 125. See Anthony 
Leriche, ‘‘ Aspects formels de la dévolution d’obligations résultants de traités dans 
le cas d’un nouvel Etat (Cas de quelques Etats du Moyen-Orient,’’ 2 Revue de Droit 
Int. pour le Moyen-Orient 105 (1953); Shabtai Rosenne, ‘‘Israél et les traités inter- 
nationaux de Ja Palestine,’’? 77 Journal du Droit Int. 1140 (1950); and idem, Israel’s 
Armistice Agreements (Tel Aviv, 1951). The Armistice Agreements signed by Israel 
and the four adjoining Arab states in 1949 (texts in 42 U.N. Treaty Series (hereinafter 
cited as U.N.T.S.) 251-351) are not political treaties, and the Armistice Demarcation 
Lines are not political boundaries, even where they coincide with the old Palestinian 
border. 
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ning, and of the availability of loans and even grants from foreign and 
international sources, encouraged the various governments to plan for the 
harnessing of all available resources; and among these, water and hydro- 
electric resources are considered prominent. Such projects are of great im- 
portance to the respective countries, and are usually carried out more or 
less directly by the various governments, rather than by private promoters. 
The direct involvement of government in these endeavors serves on the one 
hand to facilitate the mobilization of the country as a whole behind the 
project; on the other hand, whenever and wherever the various national 
interests in international rivers are involved, the conflict becomes one not 
between contractors, investors, or promoters of different countries, but 
between governments, determined to make use, in pressing for the success- 
ful termination of the conflict of interests, of all the ways and means which, 
as governments, they have at their disposal, not necessarily excluding the 
use of armed force. 

None of the Middle East river disputes can be fully analyzed without 
taking into consideration very important political questions that divide the 
countries contending for the rights of use of the rivers. What stands 
in the way of Arab-Israel understanding, for instance, is not primarily 
the question of utilization of the waters of the Jordan and Yarmuk Rivers; 
rather, the water dispute is bound up with political and economic differ- 
ences, whose resolution, it would seem, is prerequisite to any solution of 
the question of the Jordan-Yarmuk Basin. Similarly, the Indus Basin 
water dispute cannot be understood except within the context of the dif- 
ferences that have caused friction between India and Pakistan. Afghani- 
stan and Iran have feuded over the Helmand River waters for at least 
some eighty years, but questions extraneous to the water problem have 
aggravated the dispute and caused it to recur after partial solution, when- 
ever the two countries became dissatisfied with each other’s neighborly 
attitude. 

There are also smaller rivers—one might call them creeks—which have 
become, at one time or another, points of conflict between countries, though 
the conflict was localized in the sense that, whatever deprivation of water 
occurred and however serious its effects in terms of desiccated fields, its 
impact was restricted to a small area. Nonetheless, governmental ma- 
chinery was brought into action to intercede with the other, upstream 
government, on behalf of the affected villagers, and the dispute, involving 
perhaps only one small village on each side of the border, was enshrined in 
the annals of international relations by a formal treaty, or at least by an 
exchange of angry diplomatic notes. Whatever the nature and the out- 
come of such a dispute, it has to be evaluated in the terms and in the 
context of the total relations between the two countries concerned. 

Similarly, there are in the Middle East a number of rivers that will 
no doubt become foci of conflict if the political situation between riparian 
countries deteriorates. The Kabul River, for instance, which flows from 
Afghanistan to Pakistan through the Northwest Frontier districts concern- 
ing which Afghans are making certain demands, is a potential dispute 
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river; the Afghans are already reported to have begun construction of 
installations for the harnessing of this river—a project which, upon com- 
pletion, will affect Pakistani water supplies downstream in the Indus 
Valley. Here again, conflicts over water may combine with conflicts over 
other questions to form one large-scale international dispute. 

Studies have been made of the relevance of international case law to 
some of these Middle East disputes and its possible application to their 
solution; especially the Jordan River dispute has been subjected to such 
treatment.* Because of a lack of international case precedent on the sub- 
ject of irrigation rivers, cases between States of federations, in which inter- 
national law has been applied, have usually been cited as examples of the 
way in which river disputes have been solved, despite the fact that the bit- 
terness of Middle Eastern hostility that forms the background to river dis- 
putes in this area, and the obvious absence of any supra-national authority 
in the Middle East (an authority which could fulfill the arbitral rôle of 
the United States Supreme Court in the American river cases, for instance), 
makes any parallel between Middle East and American (or other federal) 
river disputes purely academic.® 

On the other hand, little attention has so far been given to international 
law concepts reflected in conventional international law of the Middle 
East. Indeed, there are a sufficient number of treaties, agreements, con- 
ventions, etc., concluded by states of the Middle East in the nineteenth 
and twentieth centuries to enable the observer to draw some conclusions 
as to what Middle East practice has been with respect to international 
rivers, what principles went into the framing of the agreements that em- 
body these practices, and what patterns of international law and state 
practice emerge. The importance of such conventional law lies in the fact 
that most of it is not alien to, but is of the Middle Hast, at least to the 
degree that any part of ‘‘Western’’ international law, based on European 
and not on Islamic concepts, is part of modern Middle Hast international 
practice in general. For while many of these treaties were concluded 
between a Middle East state and a stronger European state (bordering 

4Sce, for instance, H. A. Smith, ‘‘The Waters of the Jordan: a Problem of Inter 
national Water Control,’’ 25 Int. Affairs 415 (1949); M. G. Ionides, ‘‘The Disputed 
Waters of the Jordan,’’ 7 Middle Hast Journal 153 (1953); see also J. F. Hostie, 
t‘ Problems of International Law concerning Irrigation of Arid Lands,’’ 31 Int. Affairs 
61 (1955). 

5 For a good survey of various international river disputes, see H, A. Smith, The 
Economie Uses of International Rivers (1931); James Simsarian, The Diversion of 
International Waters (1939); Pierre Joubert, De 1’Aménagement International des 
Forces Hydrauliques (1938); J. Andrassy, ‘‘Les Relations Internationales de Voisi- 
nage,’’ 79 Recueil des Cours 77 (Hague Academy, 1951, II); G. Sauser-Hall, ‘‘ L’Utili- 
sation Industrielle des Fleuves Internationaux,’’ 83 ibid. 471 (1953, II). River cases 
between States of federations are discussed in Willard B. Cowles, ‘‘International Law 
as Applied between Subdivisions of Federations,’’ 74 ibid. 659 (1949, I); for cases be- 
tween units of British India, see Indus Commission Report (India, 1942). A digest of 
principles applied (mostly in Europe) to certain aspects of international river utiliza- 
tion can be found in United Nations Economic Commission for Europe, Committee on 


Electric Power, Legal Aspects of Hydro-Electric Development of Rivers and Lakes of 
Common Interest (Geneva, January, 1952, Doc. No. E/ECH/136). 
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on the Middle East or controlling an area thereof), other treaties, re- 
flecting the same Western concepts of international exchange of rights 
among sovereign states, were concluded between two Middle East govern- 
ments. The latter group of treaties symbolizes the integration of Middle 
East states into the international legal community. They also prove that 
international river law not only has taken root in the Middle Hast, but has 
“acclimatized’’ itself to the generally arid conditions that characterize 
the region. 

By grouping similar provisions of these various treaties, an analysis 
of prevailing practice becomes possible. Of course, no uniformity exists 
in the Middle East any more than elsewhere in the world, but a pattern 
becomes apparent. 


UTILIZATION OF INTERNATIONAL WATERS 


Rivers of common interest for two or more countries have in modern 
times, in the Middle East as elsewhere, been the object of conventional law 
which has sought to regulate the extent of the use of waters by the 
riparian states. Such regulation has taken place both with respect to 
“‘boundary’’® rivers and to ‘‘suecessive’’ rivers. In the Middle East, 
emphasis has been placed on irrigation use of the various international 
rivers. Only in the Jordan Basin, on the Shatt-al-Arab, and on the Caspian 
Sea have fishing rights been extensively regulated by treaty. Hydroelectric 
exploitation was regulated for the first time in 1953,’ though referred to in 
a general manner in at least two earlier conventions. 

Treaties providing for the regulation of utilization of international river 
basins have hitherto been exclusively bilateral, even in basins where three 
or four countries share the watershed area. The March 29, 1946, Treaty 
of Friendship and Neighbourly Relations between Iraq and Turkey,® regu- 
lating, in Protocol No. 1, the use of the Tigris and Euphrates Rivers, as- 
signs certain rights to downstream Iraq while ignoring Syria, whose terri- 
tory straddles more than 400 miles of the Euphrates and includes a section 
of the Tigris to the thalweg. The World Bank plan of February 5, 1954,° 
for the partition of the Indus Basin waters between India and Pakistan, 
ignores upstream Afghanistan and Tibet. The Convention between Syria 
and Hashemite Jordan of June 4, 1953," regulates the use of the Yarmuk 
by the two countries; the treaty includes neither of the two other countries 
of the Jordan-Yarmuk Basin—lIsrael, itself a riparian on the Yarmuk, and 
Lebanon. 

Furthermore, there are but few instances of negotiations between two 
adjoining states seeking to regulate by convention their mutual rights to 

6 For a study of Middle Hast practice with respect to the definition of the frontier 
in boundary streams, see Hirsch, ‘‘River Boundaries in the Middle Hast: A Study of 
their Definition in Conventional International Law,’’ 4 Revue de Droit Int. pour le 
Moyen-Orient (1955). 

7 See infra, the Syria-Jordan Convention on the Yarmuk, 1953. 

837 U.N.T.S. 281. 9 See note 54 infra. 


10 This agreement is described in detail below, in the section on International Organi- 
zation. 
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all the streams of common interest, even those which are neither ‘‘succes- 
sive” nor ‘“‘boundary”’ rivers, but tributary thereof. In nearly all cases, 
conventions have been specifically addressed to a certain boundary stream 
and basin only. 

The earliest conventional restriction on boundary water use by the 
riparian states (in the Middle East) seems to be the Goldsmid Arbitral 
Award of August, 1872; it provided that neither in Persia nor in Afghani- 
stan were works ‘‘to be carried out... calculated to interfere with the 
requisite supply of water for irrigation on the banks of the Helmand.’’™ 
Somewhat later, the 1885-88 Anglo-Russian Demarcation Commission pro- 
hibited the Afghans from utilizing water from the Kushka River north of 
Chihil Dukter; ?? the Kushka flows in Afghan territory up to its junction 
with the Pyandzh, a boundary river. The Afghanistan-U.8.8.R. Frontier 
Agreement of June 13, 1946, released Afghanistan from this disability, 
but provided that ‘‘nevertheless, the Afghan Party shall not increase the 
quantity of water taken from the river Kushka in this area and shall 
observe the status quo in this respect.’’ + 

The Treaty of Friendship between Persia and the Russian S.F'.S.R., 
February 26, 1921, provided that the two countries ‘‘shall have equal 
rights of usage over the Atrak River and the other frontier rivers and 
waterways.” 14 This treaty was followed by the Agreement of February 
20, 1926, which defined the respective rights of Persia and the U.S.S.R. 
to the various frontier rivers and streams between the Tedjen and Atrak 
Rivers. Some of the frontier rivers were apportioned between the two 
countries; the Tedjen River, for instance, was divided between the two 
countries—three-tenths of the flow to Persia, seven-tenths to Russia. Sev- 
eral other streams were allocated entirely to Persia; Russia was to receive 
the flow of the Firuze after Persian needs had been met. Most of the 
rivers provided for, including the Atrak, were equally divided between 
the two countries. Altogether some fourteen streams are dealt with by 
this agreement. 

Small frontier streams, as well as the Aras and other major rivers, were 
regulated by the Russo-Turkish Treaty concerning the Use of Frontier 
Waters, dated January 8, 1927.1° Hach of the two countries was given 
the right to use up to half the water of the frontier streams covered by the 

11 Text in Oliver B. St. John, Beresford Lovett, Euan Smith, 1 Eastern Persia; An 
Account of the Journeys of the Persian Boundary Commission, 1870—71-72, pp. 410- 
414; summaries of the Award appear in E. Hertslet, Treaties, &e., concluded between 
Great Britain and Persia, and between Persia and other Foreign Powers 63 (1891), 
quoting from 6 Aitchison’s Treaties 343 (2nd ed., 1876). 

1278 British and Foreign State Papers 270. 

13 Note ITI, Afghanistan-U.S.S.R. Frontier Agreement of June 13, 1946, 31 U.N.T.S. 
158. 

149 League of Nations Treaty Series (hereinafter cited as L.N.T.S.) 401. 

15 English text in 1 L. Shapiro, Soviet Treaty Series 314 (1950). 

167d. at 324. H. A. Smith, The Economic Uses of International Rivers 216, errs 
in stating that the agreement excludes the Aras from its provisions; the Aras is ex- 
eluded only from one of the articles of the agreement (Art. 11) dealing with matters of 
frontier policing, and regulating frontier water use by individuals. 
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agreement. Final agreement on the utilization of the Aras by the Turks 
was not reached until the summer of 1953, when the two countries signed 
three protocols concerning this river. The Igdir plain in Turkey is to re- 
ceive one-half of the Oktemberyan (Serderabad) Dam’s yearly output of 
water; in return the Turkish Government agreed to pay nearly half a mil- 
lion dollars to remunerate the Soviet Government for a part of the con- 
struction cost of the dam.” 

The Final Protocol of the Franco-Turkish Delimitation Commission, May 
8, 1930, declared that: 


Whereas their neighborhood on the Tigris imposes on the riparians. 
specific obligations, it becomes necessary to establish rules concerning 
the rights of each Sovereign State in its relations with the other. 
All questions, such as navigation, fishing, industrial and agricultural 
utilization of the waters, and the policing of the river, shall be solved 
on the basis of complete equality; they shall further be dealt with 
in uniform conventions prepared by the Permanent Boundary Commis- 
sion.7® 


Considering the extent of river boundaries in the Middle Hast, little 
attention has been given to boundary streams as far as concerns regulation 
of the use of their waters by the riparians. The Agreement of February 
20, 1928, between the United Kingdom and the Amir of Trans-Jordan,’® 
which indicated the center of the Jordan and Yarmuk Rivers, of the Dead. 
Sea and of the Wadi Araba as the frontier between Palestine and Trans- 
jordan, contains not a word on their respective rights of utilization of the 
waters, although the water boundary totaled well over 200 miles. Noth- 
ing on boundary-rivers water utilization appears in the February 3, 1922, 
Agreement *° delineating the Lebanon-Syria-Palestine boundary or, except 
as provided by the above-mentioned 1930 Boundary Protocol with respect. 
to the Tigris, in the various agreements on the Turkish-Syrian boundary, 
including the Convention of Friendship and Good Neighbourly Relations 
between France and Turkey, May 30, 1926.71 

On the other hand there has been in the Middle East, to a considerable 
degree, regulation of ‘‘successive’’ rivers and of rivers that, though form- 
ing the boundary in a small area, are essentially ‘‘successive.’’ The earlier 
treaties tend to treat the problem of the utilization of the waters of these 
rivers in a restrictive manner; the emphasis is on restraining the upstream 
country from increasing its use of the waters. More recently there has 
been a gradual shift to treaties whose terms accentuate less the imposition 
of restrictions on the upstream state and more the granting of rights and 
priorities to the downstream state in a manner which will not unduly 


17 New York Times, Sept. 16, 1953, p. 10. 

18 France, Rapport à la Société des Nations sur la situation de la Syrie et du Liban, 
Année 1930, p. 177; translation by this writer. No further agreement on the subject 
seems to have been coneluded. 

19 Great Britain, Treaty Series No. 7 (1930) Cmd. 3488. 

2022 L.N.T.S. 365. It was ratified on March 7, 1923, and is sometimes cited as of 
this date. The Jordan was not a boundary river in this agreement. 

2154 L.N.T.S. 197, 
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handicap the upstream country. Furthermore, there are several examples 
of bi-national co-operation designed to assist the downstream country 
without imposing unduly on the rights of the upstream state. 

An example of the earlier restrictive approach can be found in the con- 
vention between Persia and Russia of December 9/21, 1881.77 Inasmuch 
as the source of the River Firuze and those of other streams ‘‘watering the 
soil of the Trans-Caspian province [of Russia] contiguous to the Persian 
frontier’’ were in Persia, it engaged the Persian Government 


on no account whatever to permit the establishment of fresh Settle- 
ments along the course of the said streams and rivulets from their 
sources to the point where they leave Persian territory, and not to 
extend the area of land at present under cultivation, and under no 
pretence whatever to turn off the water in larger quantities than is 
necessary for irrigating the fields now under cultivation within the 
Persian territory. 
The Shah was furthermore to appoint ‘‘a sufficient number of competent 
Agents’? who were to see to the ‘‘immediate observance and fulfilment’’ 
of this clause of the convention. The convention between Persia and 
Russia of May 27/June 8, 1893,3 altogether surrendered to Russia the 
village of Firuze and some of the adjacent land watered by the Firuze 
River; this small area was to be restored to Persia in 1921. 

The Tureo-Persian Boundary Delimitation Commission of 1914 em- 
ployed various principles. In the case of the Gangir River, it ascertained 
the total flow of that stream and then specified an amount of water, which 
it considered surplus to the water requirements of the Persian localities 
watered by that stream, which was to flow on to the then Ottoman area 
on the other side of the boundary. In the case of the Gunjan Cham, an- 
other small stream, it provided simply that whatever water was not used 
in Persia was to be directed downstream for the benefit of the then Ottoman 
village of Zurbatiya.** 

The Franco-British Convention of December 23, 1920, applied the 
principle that the water interests of the downstream areas were to be pro- 
tected. In the event that any French plan for the irrigation of Syria 
would ‘‘be of a nature to diminish in any considerable degree the waters 
of the Tigris and Euphrates at the point where they enter’ British 
Mesopotamia, a commission of experts was to be appointed to make a pre- 
liminary study of the French plan. Another group of experts was to be 
appointed by the two governments to ‘‘examine in common... the em- 

2273 British and Foreign State Papers 97. 

2333 Martens, Nouveau Recueil Général de Traités (2ème série) 561. 

24 The text of the Commission’s protocols has apparently not been published, although 
it was deposited in the Archives of the League of Nations Secretariat (see League of 
Nations Official Journal, 1935(2), p. 207). The information here given is based on 
Appendix ITI(D) to the ‘‘Request of the Iraqi Government ... ,’’ ibid, p. 213 (Doe. 
No. C.531(1).M.242(1).1934.VII), and Persian Legation to Iraqi Foreign Ministry, 
Note 2573, Sept. 20, 1931, quoted there. ©. H. D. Ryder, ‘‘The Demarecation of the 
Turco-Persian Boundary in 1913-14,’ 66 Geographical Journal 227 (1925), gives inter- 
esting background information on the Commission’s work, but includes little, if any- 
thing, of a substantive nature. 25 22 L.N.T.S. 355. 
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ployment, for the purposes of irrigation and the production of hydro- 
electric power, of the waters of the Upper Jordan and the Yarmuk and 
of their tributaries, after satisfaction of the needs of the territories under 
the French mandate.’’ In this connection, the French were to give their 
representatives ‘‘the most liberal instructions for the employment of the 
surplus of these waters for the benefit of Palestine.” ?® The possibility 
of the erection in French territory of installations for the benefit of 
Palestine seems hinted at by the provision that the Palestine Administration 
“shall defray the expenses of the construction of all canals, weirs, dams, 
tunnels, pipelines and reservoirs or other works of a similar nature, or 
measures taken with the object of reafforestation and the management of 
forests”? to the ‘‘extent to which the contemplated works are to benefit 
Palestine.’’ Neither of the two expert commissions seems ever to have 
been formed. But a provision, reminiscent of the 1920 convention, was 
included in the agreement of February 8, 1922, which states, inter alia, 
that 


the Government of Palestine or persons authorised by the said Gov- 
ernment shall have the right to build a dam to raise the level of the 
waters of lakes Huleh and Tiberias above their normal level, on con- 
dition that they pay fair compensation to the owners and occupiers of 
the lands which will thus be flooded. 


The protocol between France and the United Kingdom of October 31, 
1981, concerning the Yarmuk boundary between Syria and Transjordan,?" 
reaffirms the above-quoted provisions of the 1920 convention which refer to 
the Yarmuk and its tributaries. 

Similar attempts to satisfy the needs of the downstream area are also 
found elsewhere in the Middle Hast: The Franklin-Bouillon Agreement of 
October 20, 1921,?* provided for the sharing, ‘‘between the city of Aleppo 
and the district to the north remaining Turkish,’’ of the waters of the 
Kweik River, ‘‘in such a way as to give equitable satisfaction to the two 
Parties’’; it proposed that representatives of the Turkish districts and of 
the city of Aleppo work out the arrangement, made necessary lest the 
newly drawn lines separating Syria from Turkey deprive the Aleppo area 
of its water supply. ‘‘[A] water supply from the Euphrates in Turkish 
territory” was considered in order to satisfy Aleppo’s requirements. In 
this respect, the Franklin-Bouillon Agreement of 1921 anticipated the 
Treaty of Peace signed at Lausanne, July 24, 1923, which provided in 
Article 109: 


In default of any provisions to the contrary, when as the result of 
the fixing of a new frontier the hydraulic system (canalisation, in- 
undation, irrigation, drainage or similar matters) in a State is de- 
pendent on works executed within the territory of another State, 


26 These provisions recall Rule II(7) of the Madrid Rules of 1911; see James Brown 
Scott, Resolutions of the Institute of International Law 168 (1916). 

27 Great Britain, Report to the Council of the League of Nations on. . . Palestine 
and Trans-Jordan for .. . 1931, p. 207 (1932). 

2854 L.N.T.S. 179. 2928 L.N.T.S. 12. 


1956] INTERNATIONAL RIVERS IN THE MIDDLE EAST 89 


or when use is made of the territory of a State, in virtue of pre-war 
usage, of water or hydraulic power, the source of which is on the 
territory of another State, an agreement shall be made between the 
States concerned to safeguard the interests and rights acquired by 
each of them... .° 


The Kweik River received further attention in the Franco-Turkish 
Convention of Friendship and Good Neighbourly Relations of May 30, 1926, 
which proposed that the French High Commissioner’s Office conduct, ‘‘at 
the cost of Syria up to a sum of two hundred thousand franes,’’ investiga- 
tions leading to the establishment of a scheme 


for supplying the requirements of the districts now irrigated by the 
waters of the Koveik and the requirements of the town and district of 
Aleppo, either by increasing the supply from the Koveik, or by taking 
water from the Euphrates in Turkish territory, or by a combination 
of these two methods. 


The Turkish Government undertook to give its full co-operation, and ‘‘to 
regard the work required to carry out the scheme in question as being of 
publie utility.’ 81 

A further evolution toward closer co-operation between upstream and 
downstream states is embodied in the Turkey-Iraq Treaty of Friendship 
and Neighbourly Relations of March 29, 1946.8? In it the two countries 
recognized the importance of conservation works on the Tigris and the 
Euphrates and their tributaries, and of ‘‘the maintenance of a regular 
water supply and the regulation of the water-flow ... with a view to 
avoiding . . . floods during the annual periods of high-water”; Turkey 
and Iraq further recognized that the best locations for the construction 
of the required installations probably are in Turkey. The treaty provided 
for the visit to Turkey of Iraqi technical personnel for the purpose of 
making surveys (the maps for the surveys were to be prepared by ‘‘the 
competent Turkish services’’), collect various information and select the 
sites for the various installations; all the costs of these studies were to be 
borne by Iraq. The Turks agreed to co-operate fully with the Iraqi 
specialists. Turkey further agreed to install gauging stations on these 
rivers (costs to be shared by the two countries), to observe, during periods 
of high water, the level of the river ‘‘every day at 8 a.m.,’’ and, from those 
gauging stations equipped with telegraphic equipment, to telegraph the 
gauge readings to the competent Iraqi authorities (costs of communications 
to be defrayed by Iraq). The Turkish Government accepted in principle 
the construction of any installation erection of which might be found 


30 The provisions of this article are similar to those of Arts. 309 and 310 of the 
Treaty of Peace with Austria (Treaty of St.-Germain), Sept. 10, 1919. 

3154 L.N.T.S. 197. Little, if anything, seems to have been done along these lines. 
In fact, by the late twenties, according to Professor George Haddad of the Syrian Uni- 
versity (in a letter to the author, June 9, 1955), the Turks were making ‘‘almost exclu- 
sive use of the waters’’ of the Kweik. According to Arab Palestine Committee, Com- 
mentary on Water Development in the Jordan Valley Region, p. 18, note 1 (Beirut, 
1954), the Turks, about 1940, stopped the flow of water of the Kweik entirely. 

8237 U.N.T.S. 281, 
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necessary ; each installation (excepting the gauging stations) was to be the 
object of a separate agreement in respect of ‘‘its site, cost, operation and 
maintenance, as well as its use by Turkey for purposes of irrigation and 
power production.” Finally, Turkey agreed to inform Iraq of Turkish 
plans for the construction of conservation works on any of the two rivers 
or tributaries thereof, ‘‘so that these works may as far as possible, be 
adapted, by common agreement, to the interests of both Iraq and Turkey.” 
Unfortunately, little seems to have materialized, on the practical side, 
from this treaty.” 

The principle, so well exemplified above, of waiving the limitations im- 
posed by the principle of territorial sovereignty and allowing the construc- 
tion, in the territory of the upstream state, of works of benefit to the down- 
stream state, goes back to the nineteenth century. The Russians obtained 
from the Anglo-Russian Demarcation Commission of 1885-88 the right to 
construct a dam on the Murghab River (a stream which waters the Merv 
area; it rises in Afghanistan and loses itself in the Kara-Kum desert) and 
to use the Afghan bank of the river, where it formed the Afghan-Russian 
border, for that purpose.” The Russians, in the June 13, 1946, Afghani- 
stan-U.S.S.R. Frontier Agreement, gave up this right, on condition that the 
Afghans, too, would forego construction of such a dam on their territory 
‘fas would diminish the flow of water from this river on to Soviet terri- 
tory.” In 1867 and in 1910, two agreements were reached between Aden 
and the Sultan of Lahej and the Sultan of the Abdali respectively, provid- 
ing for the construction in the Amirs’ territories of pumping and aqueduct 
facilities for the benefit of Aden.*¢ 

The Inter-Dominion Agreement between India and Pakistan of May 4, 
1948.57 provided that the flow of waters in the various irrigation canals 
and rivers connecting West (Pakistani) Punjab with Hast (Indian) Pun- 
jab was to continue as before partition, and that Pakistan was to help de- 
fray some of the maintenance costs involved. East Punjab reserved the 
right, however, gradually to diminish the amount of water flowing to 
Pakistan, but not without giving the latter adequate time to ‘‘tap alterna- 
tive resources.’ 

33 It must be remembered, in this connection, that Syria straddles more than 400 
miles of the Euphrates, and controls a section of the Tigris to the thalweg, as pointed 
out above. 

3478 British and Foreign State Papers 219, 245, 270-271. 

35 Loc. cit. note 13 supra. 

36 See 11 Aitchison’s Treaties 64, 74 (5th ed., 1929-33). The March 7, 1867, agreement 
with the Sultan of Lahej provided for the construction of an aqueduct from Sheikh 
Othman to Aden; the Sultan of Lahej was to receive one-half of the monies realized 
from the sale of the water in Aden. The April 11, 1910, accord with the Sultan of 
the Abdali gave the British the permanent right of use of a 110-acre plot of land 
along the Wadi As Sagair, where they could sink wells; the Sultan of the Abdali was 
to receive a monthly payment in return. There have been reports recently that the 
Sheikh of Kuwait has reached agreement with Iraq on the construction of a pipeline to 
convey water from the Shatt-al-Arab to Kuwait; a 43-inch pipe is to carry an initial flow 
of 25 million gallons per day. See E. A. V. De Candole, ‘‘Developments in Kuwait,’’ 


42 Royal Central Asian Journal 21 (1955). 
37 54 U.N.T.S. 45. See also note 57 infra. 
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The above are examples of states waiving, to some extent, their territorial 
sovereignty to enable a downstream state to benefit in its territory from 
the waters of ‘‘successive’’ international rivers. There are, however, ex- 
amples of states granting to inhabitants or nationals of another state rights 
to be enjoyed in the territory of the former. These rights usually include 
not only those of consumption of water, but also rights naturally connected 
with water, such as grazing and watering of flocks; these rights are impor- 
tant particularly in areas in which nomadism is still widespread, since the 
nomads’ economy would be endangered by the imposition of new boundary 
lines across their accustomed roaming grounds. Thus the Persian-Turkish 
Delimitation Protocol of November 4/17, 1913, provided that ‘‘the Turkish 
tribes which are in the habit of spending the summer ... at the Gadyr 
and Lavene springs [in Persia] shall still have the use of their pastures 
under the same conditions as in the past.’’** The more recent Persia- 
Turkey Frontier Agreement of January 23, 1932,°° confers on the frontier 
guards of Persia the right ‘‘to avail themselves on an equal footing’’ with 
the Turkish guards ‘‘of the waters of the sources of Lake Borolan’’ in 
Turkey, as well as of ‘‘the grasslands situated to the south and west of 
the frontier-line within the radius of the said lake and the waters of the 
Salep, Kozlu, and Yukari Yarim Kaya springs.” 

Extensive grants of rights were made by the British when international 
boundaries were drawn in the Jordan-Yarmuk Basin after the first World 
War. By the agreement of February 3, 1922, it was provided that ‘‘any 
existing rights over the use of the waters of the Jordan by the inhabitants 
of Syria shall be maintained unimpaired.’’ Furthermore, the inhabitants 
of Syria and the Lebanon were given ‘‘the same fishing and navigation 
rights on Lakes Huleh and Tiberias and on the River Jordan between the 
said lakes as the inhabitants of Palestine.’’ These rights were amplified 
and made mutual in the Agreement to Facilitate Good Neighbourly Rela- 
tions between Palestine and Syria and Lebanon of February 2, 1926: 


All the inhabitants, whether settled or semi-nomadie, of both terri- 
tories who, at the date of the signature of this Agreement enjoy graz- 
ing, watering or cultivation rights, or own land on the one or the other 
side of the frontier shall continue to exercise their rights as in the past. 
They shall be entitled, for this purpose, to cross the frontier freely and 
without a passport . . . without paying . .. any dues for grazing or 
watering or any other tax on account of passing the frontier and enter- 
ing the neighbouring territory. .. . 

All rights derived from local laws or customs concerning the use of 
the waters, streams, canals and lakes for the purposes of irrigation or 
supply of water to the inhabitants shall remain as at present. The 
same rule shall apply to village rights over communal properties.“° 


88 League of Nations Official Journal, 1935(2), p. 201. 

a9 Ibid. at 237. 

4056 L.N.T.S. 81. In September, 1953, Gen. V. Bennike, Chief of Staff of the 
U.N. Truce Supervision Organization in Palestine, expressed the view, in a lette: to 
the Security Council (U.N. Doc. 8/3122, Annex III, par. 8), that this treaty ’s provisions 
continued to represent the pattern of rights to the Jordan’s waters. This also was indi- 
cated as the Syrian viewpoint by Mr. Farid Zeineddine, Nov. 10, 1953, U.N. Security 
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Similar provisions were made in the Syria-Transjordan Boundary Pro- 
tocol of October 31, 1931. In one respect, the provisions referring to the 
Jordan Valley specifically are particularly interesting: the usual situation 
is here reversed and the upstream country given rights in the downstream 
area, 

Sometimes water rights of one kind are acquired by a state in exchange 
for another kind of water right granted to another state. Thus, by the 
treaty of November 22, 1921,“ between Afghanistan and the British Gov- 
ernment, the Afghans acquired the right ‘‘to draw water in reasonable 
quantities through a pipe which shall be provided by the British Govern- 
ment from Landi Khana for the use of Afghan subjects at Tor Kham.’’ 
In return, the Afghan Government agreed 


that British officers and tribesmen living on the British side of the 
boundary shall be permitted without let or hindrance to use the afore- 
said portion of the Kabul River for purposes of navigation and that 
all existing rights of irrigation from the aforesaid portion of the river 
shall be continued to British subjects. 


A similar exchange is reflected in the exchange of notes of February 3, 
1934, between the United Kingdom and Afghanistan.‘ Here, after the 
boundary had been redefined, the people of Dokalim in Afghanistan were 
given the right to take water from the Arnawai Khwar in Indian territory, 
subject to British consent to Afghan construction of new irrigation chan- 
nels in Indian territory; in return, the people of Arnawai in India were 
given the right to float ‘‘wood required for local use down that portion of 
the Arnawai Khwar which forms the international boundary.’’ +3 
Navigation and fishing were regulated, on the Caspian Sea, by the Persia- 
Russia treaties of February 26, 1921,** October 1, 1927, and August 27, 
1935.4 The Caspian was opened to Persian navigation and fishing in 1921, 
when the terms of the 1828 Treaty of Turkomanchai, forbidding the Cas- 
pian Sea to Persian ships, were repealed. In 1927, a company in which 
each of the two countries was to have a fifty-percent interest, was set up 





Council, 8th year, Official Records, 636th meeting, pp. 3, 19, pars. 11 and 87. Mr. Abba 
Eban of Israel rejected this view in his statement on Oct. 30, 1953, ibid., 633rd meeting, 
pp. 26-27, pars. 125-126; he based the Israeli position on his country’s non-acceptance of 
the treaties of the Mandatory period (see note 3 supra) and on the very nature of the 
1926 agreement and the premise—good neighborly relations—upon which it is based. 
He added on Nov. 18, 1953, ibid., 639th meeting, pp. 19-20, pars. 83 and 87, that Israel 
took a more or less similar view of the earlier 1922 (ratified in 1923) agreement (see 
note 20 supra), but stated that Israel was ‘‘willing, ex gratia, to accept all the rights 
and obligations which would be incumbent upon it in this respect [ie with respect to 
the Jordan’s waters] if the [earlier] treaty were still valid.’’ 

Conflicting claims as to fishing rights on Lake Tiberias formed the background of the 
intensified Israel-Syria tension which the U.N. Security Council began to consider at its 
707th meeting, Dee. 16, 1955. 

4114 L.N.T.S. 67. 42 154 L.N.T.S, 350. 

43 The two villages dealt. with in this exchange of notes are so small that only the 
most detailed maps show their location. The approximate position of Dokalim is latitude 
35°18.3’N., longitude 71°32.9’'R. 449 L.N.T.S. 401. 

45112 L.N.T.S. 350. 46176 L.N.T.S. 301. 
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to exploit a former Persian concession to a Russian fishing company. In 
the Persian areas of the former concession, private fishing was prohibited, 
as it was in certain Persian rivers flowing into the Caspian; in two other 
such rivers, private Persian fishing was restricted to six months out of each 
year. The 1935 treaty restricted navigation on the Caspian to Russian 
and Iranian ships, the crews of which were to consist entirely of nationals 
of the two countries; the activities of nationals of third states in the har- 
bors of the Caspian were also limited. 

Internationalization of river navigation took place in the Shatt-al-Arab 
and on the Euphrates. The May 31, 1847, Treaty of Erzerum *’ provided 
for Persian navigation ‘‘without let or hindrance on the Shatt-al-Arab from 
the mouth of the same’’ through Ottoman waters to the Persian frontier. 
The November 4/17, 1918, Boundary Protocol remained mute on Persian 
navigation, but specified that no change was to be made ‘‘in the existing 
rights, usages and customs as regards fishing on the Persian bank of the 
Shatt-al-Arab.’’ Finally, the Boundary Treaty between Iran and Iraq of 
July 4, 1987,** provided that the Shatt-al-Arab, ‘‘from the point at which 
the land frontier of the two States enters the said river to the high seas’’ 
was to be open ‘‘on equal terms to the trading vessels of all countries.’’ 
Whatever fees and charges were collected were to be ‘‘for services rendered 

. in the interests of navigation.” Warships and other non-commercial 
vessels of Iraq and Iran also were to be able to use the Shatt-al-Arab. Fur- 
thermore, the treaty stated that ‘‘the cireumstance that the frontier in the 
Shatt-el-Arab sometimes follows the low water mark and sometimes the 
thalweg or medium filum aquae shall not in any way affect’’ the two states’ 
‘right of user along the whole length of the river.’ £ 

On the Euphrates, by the May 30, 1926, Convention of Friendship be- 
tween France and Turkey, the two countries were given the right of ‘‘joint 
use of the port of Jerablus and of the track’’ connecting it with the rail- 
way station of that town. ‘‘An international river station’’ was to be es- 
tablished at the port of Jerablus, complete with a free customs zone. 

47 League of Nations Official Journal, 1935(2), p. 197. 

48190 L.N.T.S. 256. 

49 It is not clear whether the drafters of this treaty meant to identify thalweg with 
medium filum aquae; if they meant this, then their definition of thalweg is incorrect, at 
least according to the Report of Sept. 10, 1932, of the Commission entrusted by the 
Council of the League of Nations with ‘the Study of the Frontier between Syria and 
Iraq (League of Nations Doc. No. C. 578.M.285 (1932.VI)), which defined the thalweg 
as ‘‘the line of the deepest depression of the river-bed.’’ This definition seems to be 
the only formal one specifically connected with the Middle East. ‘‘The thalweg bears 
no necessary relationship to the median line of the river. In most rivers, the thalweg 
and the median cross each other at many points.’’ Stephen B. Jones, Boundary- 
Making 117 (1945). 

What the drafters of this treaty probably referred to here was not an equation of 
thalweg with medium filum aquae, but rather the fact that while the 1913 protocol used 
the term medium filum aquae for that part of the frontier beyond the area where the 
line was revised by the 1937 treaty, they themselves used the more modern thalweg 
definition in that area where they revised the 1913-14 boundary. 


A report in Etelaat (Tehran), Dec. 8, 1954, indicates that an Iran-Iraq Commission 
is working on still another revision of the Shatt-al-Arab boundary. 
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Somewhat similar provisions were made for the benefit of the French on 
Lake Tiberias by the Franco-British agreement of February 3, 1922 (which 
placed the Jordan River and all of Lake Tiberias in Palestine territory) ; 
they were given the right to establish a pier at Samakh, a village on the 
lake’s southern shore, or to have joint use of the existing pier there, as 
well as the right of use of the railway station; goods transferred from the 
pier to the railway station or vice versa were excluded from customs. 

Hydroelectric power made its first appearance in Middle East conven- 
tional law in the Franco-British Convention of December 23, 1920, when it 
was included among the matters to be studied, in connection with the de- 
velopment of Syria and Palestine, by a Joint Commission of British and 
French experts. No bi-national electric development, however, took place 
there or anywhere in the Middle East until very recently: *° the Syria- 
Hashemite Jordan Convention of June 4, 1958, deals extensively with hy- 
droelectric development of the Yarmuk River. 


INTERNATIONAL ORGANIZATION 


It has already been noted that so far, Middle East conventions dealing 
with international rivers have been of a bilateral nature only; consequently, 
there have been in the Middle Hast no regional fluvial commissions such as 
have operated in Europe since the nineteenth century. On the other hand, 
such international organization as has taken place in connection with inter- 
national rivers deserves to be examined despite its generally modest scope. 

First of all, there have been cases in which boundary commissions were 
charged with planning for mutually satisfactory utilization of rivers of 
common interest; such provisions appeared in the Protocol of November 
4/17, 1918, regarding the Turko-Persian Boundary ; in the Persia-R.S.F.8.R. 
Treaty of Friendship of February 26, 1921; and in the French-Turkish 
Final Boundary Delimitation Protocol of May 3, 1930. 

Special commissions, presumably of an ad hoc nature, were contemplated 
in a number of other agreements. The Franco-Turkish Agreement of 
October 20, 1921, suggested a meeting of representatives of the population 
of the Turkish and Syrian districts watered by the Kweik River, to settle 
the ‘‘method of sharing’’ these waters. The Franco-British Convention of 
December 23, 1920, mentioned two commissions, one for the Euphrates and 
Tigris Rivers, the other for the Jordan and Yarmuk Rivers. Groups of 
Iraqi technical experts were to be sent to Turkey, there to meet with 
Turkish technicians and to work out certain problems connected with the 
Euphrates and Tigris Rivers, under the terms of the Treaty of Friendship 
between Iraq and Turkey of March 29, 1946. 

The Persia-U.S.S.R. Agreement for the Irrigation of Boundary Areas, 
February 20, 1926, charged technicians of the two countries with the exe- 


50 However, during the days of the British Mandate over Palestine, the Palestine 
Electric Company’s concession area and installations at Jisr el Majamie (Naharayim) 
straddled the Jordan, ĉe., the boundary between Palestine and Transjordan. See Great 
Britain, Report to the Council of the League of Nations on the Administration of 
Palestine and Trans-Jordan for the Year 1927, p. 75 (1928). 
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cution of the various provisions of the treaty for the allocation of water 
from the boundary streams to the two countries. A ‘‘Mixed Commission,” 
apparently of a more permanent sort, was to approve Russian and Turkish 
plans for the erection of installations for irrigation and power on those 
frontier rivers covered by the Turko-Russian treaty of January 8, 1927; 
while a bi-national company, in which the Persian and Russian govern- 
ments each were to own one-half of the shares, was to exploit, under the 
terms of the Persia-Russia treaty of October 1, 1927, Caspian Sea fishing 
within an area formerly controlled by a Russian concessionaire. 

A stride forward in the field of international organization for river ex- 
ploitation in the Middle East is embodied in the Convention of June 4, 
1953, between Syria and Hashemite Jordan for the Exploitation of the 
Waters of the Yarmuk." This convention creates a bi-national Mixed 
Commission consisting of top-level administrators and technicians of the 
two countries; these officials will have diplomatic status ‘‘granted to them 
by the State that they do not represent,’’ and will be able to move freely, 
within the project area, across national boundaries, as well as into contigu- 
ous Syrian and Jordan territory, as authorized by the Commission. ‘‘The 
Commission shall be considered,’’ the convention provides, ‘‘a legal insti- 
tution, endowed with moral personality’’; the Commission is to draw up 
plans, supervise the building and maintenance of installations, and be 
charged with the control of the area of the project. It is also charged with 
the study of possibilities for further installations and developments, in- 
cluding urban development of the Yarmuk Valley by means of ‘‘the organi- 
zation of fishing, boating, or other such means.’’ 

The Commission is to establish and maintain a power station and related 
installations in the Yarmuk Valley, as well as a reservoir and two main 
channels; it is empowered to relocate the railway track in the valley. The 
waters of the Yarmuk, after having performed their hydroelectric duty, 
are to serve ‘‘for the irrigation of Jordanian land, and for other Jordanian 
projects.” Syria is limited by the convention in her utilization of Yarmuk 
headwaters. The electricity generated by the main power plant is to be 
apportioned 75% to Syria and 25% to Jordan ‘‘ provided that Syria’s share 
shall not be less than 3000 kilowatts in the period 15 April to 15 October 
of each year.’’ Subject to certain priorities for Syria, each of the two 
countries can sell to the other, electricity from the amounts of power ‘‘to 
which it is entitled or which is produced by that State, at the rates that 
shall be fixed by the Mixed Commission.” However, ‘‘neither of the two 
States shall sell surplus power at its disposal to any third State or to any 
person, corporation or institution alien to both contracting States, except 
with the agreement of the other.’’ 

The maintenance costs of the entire project are to be borne by the two 
countries in a proportion to be set by the Mixed Commission; construction 
costs will be met 95% by Jordan, 5% by Syria. The labor force for the 


51 In Recueil des Accords Internationaux conclus par la Syrie depuis 1946 (Bureau 
des documentations syriennes et arabes, Damascus, 1953), where the French translation 
of the Arabic text of the treaty appears. Translation from the French by this writer. 
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construction is to be hired, as required, 80% from Jordan and 20% from 
Syria; no such quota is set for high-ranking specialists. Supplies, con- 
struction materials, etc., purchased by the Mixed Commission are freed 
from customs duties in both countries. 

Water and property rights in the project area are to be redeemed by 
each of the two states in their respective territories according to their own 
laws. The two states also agreed to carry out, each in its own territory, 
such technical measures as the Mixed Commission may recommend—soil 
conservation, afforestation, grass seeding, ete. The Yarmuk Convention 
obliges the two states to give the Yarmuk project priority over all domes- 
tie programs. 

The principles incorporated in this convention reflect the realization that 
only by close international co-operation can the maximum benefit be derived 
from the potentialities inherent in each international river." On the other 
hand, due to the political situation in the area, the downstream riparian on 
the Yarmuk, Israel, is excluded from the project, and its rights heavily 
infringed upon. The amount of water which is to flow out of the main 
reservoir, then run through the turbines and be diverted from the bed of 
the Yarmuk River into Jordanian irrigation channels, is equivalent to about 
three-quarters of the Yarmuk’s normal flow; ** downstream from the diver- 
sion, the river bed will be dry for most, if not all, of the year. Jordan’s and 
Syria’s engagement to refrain from selling power, without mutual consent, 
to any third state seems a provision specifically included to prevent any 
unilateral ‘‘deal’’ with Israel. It is interesting to note that the convention 
nowhere refers to previous conventions concerning the Yarmuk Basin 
drawn up during the Mandatory period, despite the fact that both Syria 
and Jordan had bound themselves to observe treaties ‘‘inherited’’ from the 
respective Mandatory Powers. 

By providing for the development of the Yarmuk Valley at a time when 
the unified development of the entire Jordan-Yarmuk Basin is being dis- 
cussed, the convention also creates possible obstacles for such unified de- 
velopment. The installations now being built on the Yarmuk under the 
terms of this convention, though perhaps admirably suited for the maxi- 
mum exploitation of the Yarmuk by the two upstream riparians, may not 
necessarily be best in terms of unified Jordan-Yarmuk development; and 
yet, once time and money have been invested in their construction, these 
installations cannot be moved, or necessarily easily adapted to the needs of 
a unified development plan. 

While bi-national development, under a Mixed Commission, is the present 


52 Sections of Arts. 4, 6, and 12 of the present treaty bear strong resemblance to parts 
of Arts. 20 and 23 of the United States-Mexico Treaty on the Utilization of Waters 
of the Colorado and Tijuana Rivers and of the Rio Grande, Feb. 3, 1944, U. S. Treaty 
Series No. 994. 

53 The main reservoir (at Makaren) alone is to hold 300 million cubic meters of water 
(Art. 7), while the flow from the reservoir is to be of 10 cubice meters per second 
minimum (Art. 2), which equals a yearly flow of at least 315.36 million cubic meters 
of water per year. The Yarmuk’s normal flow of water is about 460 million cubic 
meters per year. 
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pattern of conventional law in the Yarmuk Valley, a part of the Jordan- 
Yarmuk Basin, a radically different approach is being used to reach settle- 
ment of India-Pakistan differences in the lower part of the Indus Basin. 
Here the Proposal for a Plan for the Development and Use of the Indus 
Basin Waters of February 5, 1954, submitted to the governments of India 
and of Pakistan by the International Bank for Reconstruction and Devel- 
opment, provides for partition of the lower Indus Basin between the two 
countries.”* 

The Bank, in its proposal, acknowledges that certain minor adjustments 
of its plan for the utilization of the Indus Basin waters ‘‘would make the 
plan more economic’’ on the condition that there be ‘‘a sufficient assurance 
of cooperation between the parties to permit these measures to be planned 
and carried out.” But the Bank finds that it would be unwise to incorpo- 
rate these adjustments, which call for international co-operation, in its plan: 


Most such adjustments would require the establishment of a perma- 
nent joint commission. Administrative arrangements of that kind are 
costly, and the costs recur annually. More significantly, joint com- 
missions are likely to be inefficient except in extremely favorable con- 
ditions. One of the merits of the Bank proposal is that . . . it avoids 
the complexities that would require the establishment of a permanent 
joint commission. 


Furthermore, under the Bank plan, 


each country will be independent of the other in the operation of its 
supplies [of water]. Each country will be responsible for planning, 
constructing and administering its own facilities in its own interests 
and free to allocate its supplies within its own territory as it sees fit. 
. . . By contrast, if the supplies from particular rivers were shared by 
the two countries, the administrative complexity of arranging neces- 
sary adjustments to meet variations in flow and scheduling for crop 
needs would be formidable. The mutual independence afforded by the 
Bank proposal would also bring benefits of a different kind. The lo- 
cation of works serving each country on territories under its control, 
and the assurances against interference by either country with the 


54 An explanation is certainly in order on the inclusion of the Bank proposal in a 
study of conventional law. The International Bank entered the Indus Basin dispute 
after the two countries of the lower Indus Basin accepted the Bank’s offer of good 
offices. In February, 1954, the Bank submitted its proposals, and in the following 
months the two governments, after some hesitancy, agreed to have their representa- 
tives meet with the officials of the Bank in Washington in the fall of 1954, in order to 
perfect the Bank’s plan, which was agreed to in principle. The Bank’s plan can thus 
be viewed as embryonic conventional law. The final form of the plan was expected to be 
ready by October, 1955; see New York Times, Dec. 10, 1954, and May 13, 1955. But 
negotiations were not completed by that time. The agreement to negotiate was ex- 
tended to March 31, 1956, by which time, it is hoped, the final form of the plan will bo 
ready. See International Bank for Reconstruction and Development, Press Release, 
Oct. 15, 1955. 

The Bank’s plan, Proposal by the International Bank Representative for a Plan for 
the Development and Use of the Indus Basin Waters, Feb. 5, 1954, appears as Appendix 
I to International Bank for Reconstruction and Development, Press Release No. 380, 
Dee, 10, 1954. 
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supplies on which the other depends, should reduce the chances of dis- 
putes and tension and contribute to improved relations. 


The Bank plan would assign to Pakistan all the waters of the Western 
rivers, the Indus, the Jhelum and the Chenab, except for the ‘‘insignificant 
volume of Jhelum flow presently used in Kashmir.’’ India would have full 
use of the Eastern rivers, the Ravi, the Beas * and the Sutlej; except that, 
until lateral canals have been built in Pakistan to bring water from the 
Western rivers eastward to the areas hitherto watered by the Eastern 
rivers, India will continue to allow enough water to flow to Pakistan to 
meet the latter’s ‘‘historic withdrawals from these rivers.’’ The costs of 
the new Pakistan installations are to be met by India to the extent that 
these new installations release waters which, used by Pakistan hitherto, 
become available to India. The Bank plan assigns to India slightly under 
20% of the usable water supplies of the lower Basin, the balance being as- 
signed to Pakistan. Possible future upstream withdrawals by China or 
Afghanistan are not taken into consideration by the Bank plan.ë® 

The Bank plan is significant because it would, in an organized and mu- 
tually agreed manner, separate the water supply systems of India and 
Pakistan; the provisions of the Punjab Partition (Apportionment of As- 
sets and Liabilities) Order, 1947, and of the May 4, 1948, agreement would 
be nullified." The rejection by the Bank of unified development in the 
Indus Basin seems indeed reasonable against the background of prolonged 
Pakistan-India tensions. 


CoNCLUSIONS 


Middle East conventional international river law forms a varied and 
heterogeneous body of precedents; it is, however, possible to derive from it 
certain principles. 


86 The Beas is the only one of these rivers which is entirely in India; it is a tributary 
of the Sutlej River. 

56‘* Although the Indus River has its source outside Pakistan in Tibet and flows 
for a considerable length before entering Pakistan, the mountainous topography is 
unfavorable for irrigation development. Therefore, the unhindered use by Pakistan 
of its waters seems assured.’’ The Bank apparently does not consider it possible for 
the Chinese to divert the waters of the upper Indus for the irrigation of less moun- 
tainous and more irrigable Tibetan or other Chinese areas, or in connection with the 
application of political pressure on Pakistan. 

The possibility of increased Afghan use of the Kabul River ( a tributary of the 
Indus River, which contributes about 16% of the waters of the Basin) is not mentioned 
in the Bank’s plan, despite the fact that Afghan projects on the Kabul River are 
known to be already under construction. 

57 The Punjab Partition (Apportionment of Assets and Liabilities) Order, 1947, 
and the Arbitral Award which followed it, provided inadequately for the question of 
water flow from India to Pakistan; but a Standstill Agreement, concluded Dec. 18, 
1947, reaffirmed the status-quo-ante-Partition with respect to the water. After this 
agreement expired, it was replaced by the May 4, 1948, Inter-Dominion Agreement 
(54 U.N.T.S. 45), which again continued the status quo, but allowed Indian East 
Punjab gradually to reduce the amount of water flowing across the boundary to 
Pakistan. Pakistan denounced this agreement as of Aug. 23, 1950 (85 U.N.T.S. 356) 
because it felt it had been forced into the agreement by duress. 
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The instances of international regulation of the use of ‘‘boundary”’ or 
‘“‘suecessive’’ rivers are many; so are the methods and principles applied 
in the regulation. Protection of the rights of both riparians to a boundary 
stream, and of the downstream state on ‘‘successive’’ rivers, seems a prin- 
ciple which, though not general in the Middle East, is widely refiected in 
conventional law. However, at the present stage, only bilateral agree- 
ments have been reached, even in basins including three or four countries; 
as a result of this and other factors, conventional law represents not so 
much the actions as the theoretical thinking of many Middle East states in 
this respect. 

There has been, in some instances, a marked surrender of sovereign rights 
by the upstream state in favor of facilitating utilization of the waters of a 
river by the downstream state. Historically, the earliest examples are 
those between a strong downstream state and a weak upstream state. 
More recently, such instances have occurred between equally strong states, 
among which a spirit of co-operation existed. Frequently, there is some 
“‘barter’’ of rights connected with agreement on the river. 

The question whether the areas within the watershed have any sort of 
priority in the utilization of the rivers’ waters has frequently been raised 
in connection with political discussions of water plans for certain Middle 
East river basins. However, in the conventional international law of the 
area, not a single instance exists where an upstream state is prohibited from 
taking water in its territory from the watershed to areas outside it; the 
over-all assignments of rights, if any, restrict neither side as to the locality 
or purpose or method of water utilization. 

No priority categories of water use exist in Middle East conventional law, 
such as exist in European and American international agreements; no at- 
tempt is made to judge one type of water utilization as more worthy or im- 
portant than another, the matter being left entirely to the discretion of the 
country concerned. 

Inasmuch as navigation (except on the Caspian and on the Shatt-al- 
Arab) and fishing are of limited importance in the Middle East’s rivers, 
little attention has been given to these two subjects. In any case, neither 
fishing nor navigation lessens the amount of water available for irrigation, 
which seems to be the prime concern of Middle East conventional fluvial 
law. Similarly, hydroelectric exploitation is little referred to, and seems 
to be not much of a problem; like fishing and navigation, hydroelectric 
utilization of water is non-exhaustive. 

No distinction seems to exist in principle between wadis (intermittent 
streams) and regular perennial rivers. They are treated alike with respect 
to boundary delineation and other questions. However, as such interna- 
tional conventional fluvial law as exists in the Middle Hast deals first and 
foremost with the larger streams, few wadis are specifically included in ar- 
rangements for water utilization. 

**Closed’’ or land-locked international basins—not linked with the ocean 
—do not appear to be treated differently, in principle, from ‘‘open’’ basins 
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in the matter of conventional international law as to their utilization by the 
various interested countries.®* 

No consistent rule is followed with respect to tributaries. Tributaries 
of a boundary river, of which the point of affluence is in or near a section 
of a boundary river actually serving as the boundary,” are found included 
in international agreements, even though they lie entirely in the territory 
of one of the two countries. Other tributaries, including major ones, have 
not, however, been included in the regulation of international water utili- 
zation of the rivers (‘‘boundary’’ or ‘‘suecessive’’) into which they flow. 

In the field of international organization, commissions for joint study of 
river problems are frequently mentioned in agreements; but no basin-wide 
commission has been created as yet for any multi-national basin as a whole. 
Close co-operation, through a Mixed Commission which is actually an in- 
ternational ‘‘ Authority,’’ now exists on the Yarmuk; such unified devel- 
opment may set a pattern to be followed wherever political conditions per- 
mit it. On the other hand, partition of the basin, as the World Bank sug- 
gested for the Indus Basin, seems a sound solution which can serve as a 
precedent for basins where the political climate will not allow unified 
development. 

The benefiting state generally bears the financial responsibility for any 
work done for its benefit in the territory of the other upstream or down- 
stream state, as well as for damage its installations may cause in the other 
state’s territory. Where partition of the basin takes place, a country bene- 
fits by being allowed to use for itself supplies of water which it would other- 
wise have had to allow to flow on to the other country. The benefiting 
country then shoulders, or at least helps to shoulder, the cost of such in- 
stallations as may be required in the other country to enable the latter to 
bring water from a river whose waters it is to enjoy to the areas watered 
before partition by a river now assigned to the benefiting country. In case 
of unified development, a proportion of the cost, presumably based on the 
degree to which each participating country will benefit from the common 
project, is worked out for each country to bear. 


58 The Jordan River with its tributaries, the Helmand, the Kweik, the Murghab, and 
the Amu-Darya are ‘‘closed’’ basins. Outside the Middle East, international ‘‘closed’’ 
basins are rare. Lake Titicaca and its Rio Mauri in South America, the Gash River and 
Lake Chad in Africa, and the Ili River in Central Asia may well be the only other major 
international ‘‘closed’’ basins. Traditionally, international law has regarded interna- 
tional rivers as highways to the sea, and has granted them special status on this account. 
Within the body of international fluvial law, these ‘‘closed’’ basins must be considered 
as forming a distinct category, which of course does not necessarily mean that their 
treatment under international law need be different. 

59 E.g., the Beas River, the Kushka River. 


EDITORIAL COMMENT 


NEUTRALITY, 1955 


E seee K —— at, 
All students of international law and its history will recall how the at- 
titude and the status of neutrality, together with rules concerning obliga- 
tions and rights pertaining thereto, emerged and developed during the lat- 
ter part of the seventeenth and the eighteenth centuries. The United States 
played a prominent part in this process, particularly at the end of the Revo- 
lutionary era. Within a few years rather elaborate regulations had been 
adopted governing the whole matter, 

This pattern remained intact, and even grew in richness and solidity, for 
over a century. As late as 1914 there had arisen little disposition to chal- 
lenge the right of a state to remain neutral in face of the outbreak of war 
between two or more other states, or to question its rights—and obligations 
-—in this context. There had even been worked out fragmentary and to 
some extent tentative codes of behavior governing all of the parties con- 
cerned in what had become a more or less stereotyped situation. 

There had, of course, been devised and established in a few cases some- 
thing called permanent neutrality or neutralization—Belgium, Switzerland, 
and soon. This institution, whatever its practical values and appropriate- 
ness in certain situations, actually threw little light on or derived much 
character from the general principles of neutrality. In spite of some hopes 
in certain quarters, the institution did not spread very widely, although it 
has not disappeared and, indeed, just recently has been proposed for an- 
other small state surrounded by dangers.* 

It is neither unimportant nor too difficult to analyze the motivations be- 
hind this evolution. On their part the would-be neutral states felt little 
interest in the continuing colonial rivalries of the European Powers, were 
fearful for their own safety in the circumstances, or, if they allowed them- 
selves to become involved, felt, or pretended to feel, a certain moral 
superiority to or over the imperialistic Powers from some of whom, indeed, 
they had but recently wrested their own independence. Moral conviction 
re-enforced practical interest in this situation—as it sometimes does. 

At the turn of the present century doubts began to be raised concerning 
the justifiability of a completely neutral position in face of outbreak of 
war. Already in the Hague Conventions it had been implied—~along with 
the codifications of neutrality already mentioned—that there was something 
wrong (if not positively illegal) about the outbreak of war, and doubts had 
been cast upon the nobility and the utility of the neutral position. This 
reorientation did not receive explicit or universal adherence by potentially 
neutral states, but there was obviously a definite trend in this direction. 

With the drafting and signing of the League of Nations Covenant this 
trend became more marked, if not definitive. It could not be said that 

1See Austro-Soviet Memorandum of April 15, 1955, 49 A.J.I.L. Supp. 191 (1955), 
and article by Verdross above, p. 61. 
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neutrality had been abolished or outlawed but it had, certainly, been dis- 
credited to an increased degree. The only feature of the situation which 
seriously militated against this development was the absence from the 
League system of the United States, chief champion of the philosophy, if 
not the practice, of neutrality since Napoleonic times. 

So matters remained for a quarter of a century. During the life of the 
League neutrality was discredited but not outlawed. The law and rules 
of neutrality remained in existence, if not in force, and no action was taken 
to review or revise the situation formally or practically. 

With the conclusion of the United Nations Charter the evolution just 
reviewed was given something like formal status, especially in view of the 
adherence of the United States. It is hardly too much to assert that neu- 
trality, in the formal juridical sense of that concept and that term, as 
known prior to 1945, was abolished for all signatory states within the limits 
of the Charter. For issues and conflicts not covered by that instrument 
neutrality could still exist or be maintained and practiced. 

We now have another variety of neutrality to face, sometimes called 
‘‘neutralism.’’ It consists of a refusal to take position, to take sides, in 
what is commonly referred to as the ‘‘cold war,” or a political and diplo- 
matic rivalry between two great groups of states, led by the United States 
and Soviet Russia. Obviously there are no legal bonds upon such an atti- 
tude as long as neither party to the ‘‘cold war’’ commits any illegal actional 
vis-à-vis other parties. Obviously also the motivations for ‘‘neutralism”’ 
are very similar to the motives for the older type of neutrality: prudence, 
a certain amount of idealism, and perhaps a certain amount of pique. 
‘There is some ground for suspicion that neutralism can conceal partisan- 
lship, but this is very unsafe ground upon which to rest policy. 

The final question to be faced—specifically by the United States——is that 
of what attitude to take toward ‘‘neutralism’’ when encountered in this, 
that, or the other state (and there are several). Certainly not to pretend 
to be unaware of it or ignore it. Certainly not to deny the right of the 
other state to take that attitude, and be guided by it to the best of its in- 
telligence. Certainly not to ignore the possible divagations of thought, 
policy, or action to which it might lead. Perhaps we are driven back to 
an old Anglo-American test in such circumstances, namely, that of the overt 
act; unless the neutralist state violates the principles of international law 
—perhaps the laws of neutrality !—there is little for us to do. 

PITMAN B. POTTER 


IS DISCUSSION INTERVENTION? 


Fourteen African and Asian states proposed to place the problem of 
Algeria on the agenda of the Tenth General Assembly of the United Na- 
tions. This proposal was rejected by the General (steering) Committee 
by a vote of eight to five on the ground that the problem was within the 
domestie jurisdiction of France and that discussion in the General Assem- 
bly would be likely to increase the threat to peace.t The proposal was, how- 


1See speech by M. Alphand of France, New York Times, Sept. 22, 1955. 
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ever, renewed on the floor of the General Assembly on September 30, 1955. 
Supporting the position of the steering committee, Foreign Minister An- 
toine Pinay, head of the French Delegation, said: 


In my country’s view, the decision you are about to take is more 
serious for the United Nations than for France, for the whole future 
of our organization is at stake. 

What would happen if it were henceforth established that the United 
Nations has the right to intervene, whenever there exists within the 
frontiers of a state, a racial, linguistic or religious mincrity. 

If it were decided to discuss here the French problem of Algeria, 
nothing would ever restrict, in the future, the right, which we woul 
all have, to interfere in the internal affairs of any one of us, since this 
assembly would, henceforth, have recognized that very right. The ter- 
ritorial unity of any state, the treaties whether old or recent, relating 
to boundaries, could at any moment be challenged. For many it would 
be the end of security and for the weakest the end of independence.? 


In spite of this appeal, the General Assembly by a vote of twenty-eight 
to twenty-seven decided to place the matter on the agenda. The French 
Delegation then withdrew from the General Assembly. 

The French Delegation was undoubtedly entitled to argue that it was not 
the course of political wisdom to place this matter on the agenda. But the 
position, manifested both by Mr. Pinay’s speech and by the withdrawal of 
his delegation from the General Assembly, that the General Assembly would 
exceed its competence if it put the matter on its agenda for discussion, and 
that France could unilaterally decide this issue of competence, can hardly 
be accepted. 

According to Article 10 of the Charter, ‘‘The General Assembly may dis- 
cuss any questions or any matters within the scope of the present. Charter.’ 
According to Article 11 it 


may discuss any questions relating to the maintenance of international 
peace and security brought before it by any Member of the United 
Nations, or by the Security Council, or by a state which is not a Mem- 
ber of the United Nations in accordance with Article 35, paragraph 2. 


2 New York Times, Oct. 1, 1955. In a general speech on Sept. 29 M. Pinay had said: 
‘(To those who seek to indict France, I shall not merely present the legal argument, how- 
ever irrefutable, of the incompetence of the United Nations ... I shall only say in keep- 
ing with the facts: See where you are going? See where you run the risk of leading us? 
You are seeking to destroy the effort undertaken by France to build a free association 
between herself and the overseas peoples, when those peoples are closely united to Franco 
by geographical and historical bonds and by evident mutual interests. Yet, you know 
that France assumes, in Africa, a mission that she alone can fulfill. Thus, consciously 
or unconsciously, your objective is chaos. May I then put this question to you: Who 
would benefit from that chaos? What would be its consequences? Through France’s 
African poliey, would it not be the Western community itself, and its security system, 
which would be affected? I ask you to consider this carefully.’? M. Spaak of Belgium 
suggested in the debate on Sept. 30 that ‘‘an impassioned approach to the problem was 
not likely to bring results.?’ 

22 On Nov. 25, 1955, on motion of Krishna Menon of India, the Algerian question 
was put off the agenda without prejudice to the question of competence, and the French 
Delegation returned to the General Assembly. 
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These articles also permit the General Assembly to make ‘‘recommenda- 
tions” to the Members of the United Nations on any such matter if it does 
not concern a dispute or situation in which the Security Council is exer- 
cising its assigned functions. Subject to the same limitation, Article 14 
permits the General Assembly to 


recommend measures for the peaceful adjustment of any situation, re- 
gardless of origin, which it deems likely to impair the general welfare 
or friendly relations among nations, including situations resulting from 
a violation of the provisions of the present Charter setting forth the 
Purposes and Principles of the United Nations. 


The competence of the General Assembly stated in these articles is clearly 
broad enough to permit discussion of the Algerian question, which was al- 
leged to involve a threat to international peace and security, an impairment 
of the principle of self-determination of peoples, and a failure to respect 
human rights, unless the limitation of Article 2, paragraph 7, applies. 
This paragraph provides: 


Nothing contained in the present Charter shall authorize the United 
Nations to intervene in matters which are essentially within the domes- 
tic jurisdiction of any state or shall require the Members to submit such 
matters to settlement under the present Charter; but this principle 
shall not prejudice the application of enforcement measures under 
Chapter VII. 


This paragraph would justify the French position only if discussion of 
the Algerian question in the General Assembly would constitute ‘‘interven- 
tion’’ by the United Nations, and if, in addition, every aspect of the situa- 
tion in Algeria is ‘‘essentially within the domestic jurisdiction’’ of France. 

France could cite some authority to support the contention that the in- 
terpretation and application of Article 2, paragraph 7, belongs to each 
Member State,* but this would mean that every Member of the United 
Nations could veto recommendations on, or even discussion of, any ques- 
tion whatever by the General Assembly, the Security Council, the Social 
and Economie Council, the Trusteeship Council, or any other organ of the 
United Nations, merely by asserting that such consideration would consti- 
tute intervention by the United Nations in a matter essentially within its 


8 Representatives of Egypt, Iraq, and Pakistan, on Sept. 21, defended the proposal 
before the Steering Committee on these grounds, but were warned by the President of the 
General Assembly, José Maza, of Chile, that they were out of order in discussing at that 
stage the substance of the problem. New York Times, Sept. 22, 1955. In the General 
Assembly debate on Oct. 30, the Indian representative, Krishna Menon, insisted that 
4‘ Debate of a question does not per se constitute intervention,’’ and added: ‘*No resolu- 
tions are before us, no suggestion of censor or reproach is made,’’ but ‘‘no one can deny 
that a situation does exist in Algeria. We are condemning no one in the French gov- 
ernment or in its delegation here. The search is for a solution in bringing up a new 
element, the interest of the United Nations.’’ Ibid., Oct. 1, 1955. 

4 Hans Kelsen considers that even though this interpretation would lead to absurd 
consequences, it is a possible interpretation because Art. 2, par. 7 (differing in this re- 
spect from Art. 15, par. 8 of the League of Nations Covenant) does not specify who de- 
cides whether a matter is within the domestic jurisdiction of a state. The Law of the 
United Nations 783 ff. (1950). 
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domestic jurisdiction. In view of the extensive opposition to the much 
more limited veto given to great Powers on the limited range of questions 
` within the competence of the Security Council, it seems unlikely that the 
Charter intended to give a veto to every Member on discussion of every 
question, in every organ of the United Nations. 

Furthermore, it is a recognized principle of international law that no 
state can finally interpret its own rights, duties, powers, or liabilities under 
treaties or customary international law. Clearly a rule that could be fi- 
nally interpreted and applied by the state bound by the rule would not be 
a rule of law, though it might be a rule of morality. If international law - 
is really law, self-interpretation of its obligations by a state, while permis- 
sible in first instance, cannot be regarded as final. The interpretation and 
application of the obligations of states under international law are by defi- 
nition international and not domestic questions.® 

It is true that international law also recognizes that no state is bound 
to accept the judgment of any tribunal or other authority on the meaning 
and application of its international obligations unless it has accepted the 
jurisdiction.® Thus, while determination of the existence and meaning of 
an international obligation is always justiciable in principle, it is not al- 
ways so in practice. However, even if no international tribunal has juris- 
diction to make such a determination, the issue can, in principle, only be 
settled by an international procedure binding all the states concerned and 
is, therefore, always open for discussion with the object of achieving agree- 
ment among them, by diplomacy or in international agencies upon whom 
they have conferred general competence to deal with international ques- 
tions. No state can regard its own decision as conclusive on a question of 
international law. 

The United Nations Charter does not provide any final authority for 
interpreting the Charter, though a Member, party to the optional clause of 
the Statute of the International Court of Justice, is undoubtedly bound to 
submit to the jurisdiction of the Court on application of another Member, 
party to the optional clause, on a controversy concerning the interpretation - 
and application of the Charter. 

In practice, each organ of the United Nations has considered itself en- 
titled to determine its own competence. No organ has accepted the theory,- 
occasionally put forward by Member States, that each has a final right of 
self-judgment on what constitutes intervention in its domestic jurisdiction. 
In practice, the General Assembly has decided what shall be on its agenda, 


` 


5 Op. cit. 771. See also Georg Schwarzenberger, International Law as Applied by In- 
ternational Tribunals 45 (1945); Q. Wright, ‘‘Recognition and Self-Determination,’’ 
Procrepines, American Society of International Law, 1954, p. 29. See also United 
Nations, Repertory of Practice of United Nations Organs (New York, 1955), Vol. 1 
pp. 137 ff., especially pars. 387, 391, 396, 397, 399, 403, 404, 409, 411, 434. 

6 Permanent Court of International Justice, Status of Eastern Carelia (1923), 1 
Hudson, World Court Reports 204; Q. Wright, loc. cit. 31, and ‘‘Domestic Jurisdiction 
and the Competence of the United Nations Organs,’’ Commission to Study the Organi- 
zation of Peace, Ninth Report, Charter Review Conference, New York, August 1955, p. 
47 ff. 
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and thus open to discussion, by a simple majority of the Members present 
and voting (Article 18, paragraph 3). The Security Council has regarded 
this question as a procedural one to be decided by a vote of any seven mem- 
bers (Article 27, paragraph 2), and the Economic and Social Council and 
the Trusteeship Council have decided this question, like all other questions, 
by a simple majority of those present and voting (Articles 67, 89). 

It is believed that states are bound to accept the decisions made by these 
procedures as to what may go on the agenda of the various organs of the 
United Nations. The issue whether a proposed resolution would constitute 
‘‘intervention’’ in a matter essentially domestic is doubtless a matter both 
“‘important’’ and ‘‘substantive’’ requiring a two-thirds vote in the Gen- 
eral Assembly and concurrence of all the great Powers in the Security 
Council. The purpose of this note, however, is not to consider the pro- 
cedure by which this matter is decided nor to consider the meaning of the 
term ‘‘domestic jurisdiction,’’ but to confine attention to the question of 
principle, ‘‘Is discussion intervention?’ There seems ample ground to 
answer this question in the negative. 

International law defines intervention as dictatorial interference for 
political purposes in the internal affairs of a state or in its relations with 
other states. Diplomatic representations requesting information or sug- 
gesting negotiation, diplomatic protests alleging violations of international 
law and demanding reparation, and tenders of good offices or mediation not 
in a peremptory tone have not been considered ‘‘intervention.’’ Only if 
force is applied or threatened for purposes other than the protection of a 
right under international law is the term ‘‘intervention’’ applied.” 

It may be that the term as used in Article 2, paragraph 7, has a some- 
what broader intention. This is suggested by the fact that the only cir- 
cumstances in which the United Nations is authorized to intervene in a 
state in the sense of international law are those described in Chapter VII 
of the Charter, which is expressly excluded from the operation of Article 
2, paragraph 7. Thus if the term ‘‘intervention’’ were used in the strict 
sense of international law, the exception in Article 2, paragraph 7, would 
be as broad as the prohibition and the paragraph would become meaning- 
less. 

It has been suggested that, while a resolution addressed to all Members 
of the United Nations calling their attention to obligations of the Charter, 
or urging them to accept new obligations or to adopt policies to carry out 
the purposes of the United Nations would not constitute ‘‘intervention,’’ 
a resolution criticizing the conduct of a particular state, calling upon it to 
change its policy, or calling upon other states to act against it, although 
mot ‘‘intervention by the United Nations’’ as that term would be under- 
stood in international law, may be forbidden by Article 2, paragraph 7, in 
ease the state against which the resolution is directed has not violated an 
international obligation and consequently is acting within its domestic 


7 Kelsen, op. cit. 770; 1 Hyde, International Law 246 (2nd ed., 1945); W. E. Hall, 
International Law, Sec. 88 (8th ed., Higgins) ; 1 Oppenheim, International Law, Sec. 134 
(Tth ed., Lauterpacht); U.N. Repertory of Practice, Vol. 1, p. 130, par, 342. 
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jurisdiction. In some instances, the General Assembly has accepted this 
distinction and has addressed resolutions obviously intended for a par- 
ticular state to all of the Members, or to all of the Members in a particular 
category such, for example, as administrators of non-self-governing terri- 
tories.2 But the General Assembly has never given any support to the, 
proposition that placing a matter on the agenda and discussing it, whatever 
the subject-matter, could constitute ‘‘intervention’’ in the domestic affairs 
of a state. 

Certain states have opposed, on the grounds of domestic jurisdiction, 
consideration by the General Assembly of certain disputes or situations, 
including the Palestine question, 1947-48; the Spanish question, 1946-47; 
the Greek question, 1947-48; the South African question, 1946 and since; 
the Tunis and the Moroccan questions, 1954; the question of the non-self- 
governing status of territories under Article 73, and the policy of ac- 
ministering governments in such territories; but in no case has the Ger- 
eral Assembly considered itself incompetent to discuss these questions.® 

While Article 10 is so comprehensive that it appears to include almost 
everything in Articles 11 and 14, the latter articles may increase the 
competence of the General Assembly by permitting it to consider questiors 
brought before it by non-members and questions concerning ‘‘peaceful 
change.’’ Article 14, suggested at San Francisco by Senator Vandenberg, 
was designed to insure that the General Assembly should be the ‘‘towa 
meeting of the world,” in which any circumstance ‘‘likely to impair the 
general welfare or friendly relations among nations,’’ including demands 


8 See resolution which emerged after discussion of the Apartheid laws of South Africa, 
Dee. 5, 1952, U.N. Doc. A/P, VII, 616; Aleksander W. Rudzinski, ‘‘Domestic Jurisdic- 
tion in the United Nations Practice,’’? 9 India Quarterly 330 (1953); U.N. Repertory 
of Practice, Vol. 1, pp. 97, 98, 133, pars. 186, 189, 360. 

9 Rudzinski, loc. cit. 325 ff.; Wright, ‘‘Domestic Jurisdiction and the Competence of 
the United Nations Organs,’’ op. cit. 49 ff. During the heanings before the Senate 
Foreign Relations Committee on the United Nations Charter in 1945, this colloquy took 
place between a Senator and a representative of the Department of State: ‘‘ Senator: 
‘For example, let me ask you if this would be true. It is conceivable that there are 
racial questions on the southern shores of the Mediterranean that might have very ex- 
plosive effects under some circumstances; but they originate locally, do they not?’ Tue 
Representative: ‘Yes’; The Senator: ‘And because they might have explosive effec’s, 
this organization might concern itself with them; is that correct?’ The Representative: 
‘It might, if somebody brings them to the attention of the organization.’ The Senator: 
‘And by the same token, am I correct in this, that any racial matter, any of these mit- 
ters we are talking about, that originate in one country domestically and that has the 
possibility of making international trouble, might be subject to the investigation and rice- 
ommendations of the Organization?’ The Representative: ‘I should think so, because the 
organization is created for that.’ °? Hearings, pp. 311 f., from Kelsen, op. cit. 774, 
During debate on the Indian proposal concerning the rights of Indians in the Union of 
South Africa, the representative of the Union declared: ‘‘He could not agree that ree- 
ommendation by the General Assembly would not be an intervention. . . . Without ed- 
mitting the right of the United Nations to intervene in the matter, he had no objection 
to the case being freely discussed.’’ First meeting, Joint First and Sixth Committee of 
the General Assembly, Nov. 21, 1946, Journal of the United Nations, No. 40, Supp. No. 
1, and 6 A/C 1 and 6/1, p. 4; quoted in Kelsen, op. cit. 772. See also U.N. Repertory 
of Practice, Vol. 1, pp. 132-133, pars. 354-357. 
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for the revision of treaties, could be discussed. It has particularly been 
suggested that the competence of the General Assembly under this article 
P to consider ‘“‘situations resulting from a violation of the provisions of the 
present Charter setting forth the Purposes and Principles of the United 
Nations” permits consideration of the violation of the principle of ‘‘equal 
rights and self-determination of peoples.’’ 1° 
The General Assembly has never considered that Article 2, paragraph 
7, qualifies the broad areas of discussion open to the General Assembly 
under Articles 10, 11 and 14. The position of the General Assembly has 
been that it is impossible to determine whether a proposed resolution would 
constitute intervention in the domestic jurisdiction of a state until the 
question has been discussed and the proposed resolution analyzed. The 
nature of Assembly resolutions has been very varied, ranging all the way 
from authorizing investigation, recommending or calling for action by an 
organ of the United Nations or by one or more Member States, deciding 
issues, and initiating measures to stop aggression. Whatever may be the 
application of Article 2, paragraph 7, to certain resolutions, it is submitted 
that it cannot apply to putting matters on the agenda and opening them 
to discussion, At San Francisco the broad competence of the General 
Assembly to serve as the ‘‘open conscience of the world’’ and as a ‘‘world 
forum’’ was emphasized. Dr. Evatt, head of the Australian Delegation, 
though insisting on ample protection of the domestic jurisdiction of states, 
said Article 10 establishes 


the clear right of the Assembly to discuss any question or any matter 
within the scope of the Charter. That scope will include every 
aspect, of the Charter, everything contained in it and everything 
covered by it. It will inelude the Preamble of the Charter, the 
great purposes and principles embodied in it, the activities of all its 
organs; and the right of discussion will be free and untrammelled 
and will range over that tremendous area. ... So long as the matter 
referred to comes within the scope of the Charter or any of its pro- 
visions, there will be no attempt on the part of anybody to block 
discussion or free criticism at the meeting of the Assembly.“ 


The issue of competence would not, of course, be prejudiced by a de- 
cision in a particular case, supported by a majority of the General As- 
sembly that, as a matter of political wisdom, it is inexpedient at a given 
moment to place a particular question on the agenda. Article 35, which 
permits Members or non-members under certain conditions to bring dis- 
putes or situations which threaten the peace to the attention of the Security 
Council or the General Assembly, does not give such states a right to get 
the question on the agenda. In practice, such a complaint is submitted to 
the Secretary General who, in the case of the Security Council, distributes 
it to members of the Council and places it on a provisional agenda. The 
Council, however, remains master of its agenda and can decide by a pro- 


10 Leland M. Goodrich and Edvard Hambro, Charter of the United Nations-, Commen- 
tary and Documents 179 (1949). 

11 U.N.C.I.O. Documents, Vol. 8, p. 208; Goodrich and Hambro, op. cit., 111, 151; note 
9 above. 
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cedural vote not to place the issue on its agenda or, conversely, it may 
place it on its agenda even if the complaining state has withdrawn the 
complaint, If the complaint is made to the General Assembly, the Secre- 
tary General places it before the Steering Committee which makes a recom- 
mendation to the Assembly, the latter determining the matter by majority 
vote.!? 

The great importance attached to free discussion in United Nations 
organs was emphasized in the proceedings at San Francisco not only in 
regard to the General Assembly but also in regard to the application of 
the great-Power veto to discussions in the Security Council. At the San 
Francisco Conference, Secretary of State Stettinius submitted the voting 
formula agreed upon by Roosevelt, Churchill, and Stalin at Yalta, adding: 


Our proposal recognizes the desirability of the frank statement of 
the permanent members that the peaceful settlement of any dispute 
which may arise is a matter of international concern, a matter in which 
sovereign, non-permanent Member States have a right to state their 
points of view without an arbitrary prohibition. We believe that if 
such freedom of discussion in the Council is not allowed then the 
creation of an International Organization, which we all desire, may 
be seriously hampered, if not made altogether impossible. Without 
full and free discussion in the Council, even though it could be created, 
the Organization would be a quite different one from what we are 
planning.“ 

The Soviet Delegation at San Francisco had insisted that the veto 
provided for by the Yalta formula applied to discussion. The difference 
constituted a major crisis solved only when President Truman sent Harry 
Hopkins on a special mission to Moscow which resulted in Stalin’s agree- 
ment that the veto did not apply to discussion in the Security Council. 
This interpretation was incorporated in the Statement by the Four Spon- 
soring Powers and France on June 7, 1945, interpreting Article 27 and 
declaring that under the Yalta formula the procedural vote will govern 
the decisions on rules of procedure, time and place of regular meetings, 
invitation to a Member State to participate in discussions when its interests 
are especially affected, and invitation to any state party to a dispute under 
consideration to participate in discussions relating to that dispute. Thus 


no individual member of the Council can alone prevent consideration 
and discussion by the Council of a dispute or situation brought to its 
attention under [Article 35]. Nor can parties to such dispute be 
prevented by these means from being heard by the Council. Likewise, 
the requirement for unanimity for the permanent members cannot 
prevent any member of the Council from reminding the members of 
the Organization of their general obligations assumed under the 
Charter as regards peaceful settlement of international disputes. Be- 
yond this point, decisions and actions by the Security Council may 
well have major political consequences and may even initiate a chain 
of events which might in the end require the Council under its re- 


12 Goodrich and Hambro, op. cit. 250. 
18 United Nations Security Council, Official Records, 1947, Vol. 2, No. 22, p. 458; Louis 
B. Sohn, Cases and Other Materials on World Law 674 (1950). 
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sponsibilities to invoke measures of enforcement under [Chapter 
VII]. This chain of events begins when the Council decides to make 
an investigation, or determines that the time has come to eall upon 
states to settle their differences, or make recommendations to the 
parties. It is to such decisions and actions that unanimity of the 
permanent members applies, with the important proviso, referred to 
above, for abstention from voting by parties to a dispute.'* 


This provision has been carried out in practice, and determination of 
the agenda has been treated as a procedural matter to be decided by any 
seven members of the Security Council. 

It is impossible to believe that the Charter intended to confer a more 
extensive veto upon ‘‘consideration and discussion’’ of questions in the 
General Assembly than is enjoyed by the great Powers in the Security 
Council. It is clear that full rights of discussion were intended to exist 
in both organs. Only after discussion has disclosed the facts of the situa- 
tion could a great Power veto investigation in the Security Council and 
only after a definite resolution is up for consideration in either the Se- 
curity Council or the General Assembly could any state properly plead 
that the proposal would constitute intervention in its domestic affairs. It 
is believed, to paraphrase Secretary Stettinius, that ‘‘without full and free 
discussion’’ in the organs of the United Nations ‘‘the organization would 
be a quite different one’’ from what was planned at San Francisco. 

Quincy WRIGHT 


14 U.N.C.1.0. Documents, Vol. 11, p. 712; Sohn, op. cit, 679. 


NOTES AND COMMENTS 


ADDRESS BY THE HONORABLE GREEN H. HACK WORTH, PRESIDENT OF 
THE INTERNATIONAL COURT OF JUSTICE! 


I am happy to have this opportunity of again visiting the University 
of California. I was last here some ten years ago during the formative 
period of the United Nations Organization. It was then that representa- 
tives of the nations assembled in San Francisco signed the Charter by 
which the Organization is governed. We are here today to celebrate the 
tenth anniversary of that event. I am glad to be here as the representative 
of the International Court of Justice, whose Statute forms part of the 
Charter. 

The Charter of the United Nations—the Magna Charta so to speak of 
modern times—-represents an earnest effort, on the part of the signatory 
states following two world wars, to promote an era of peace and security. 
While the underlying theme of the Charter is peace and security, in reality 
the concepts of the Charter have a much broader connotation. They give 
expression to a realization by the signatory states that the notions of peace 
and security encompass a range far more expansive than that of pre- 
venting or suppressing armed conflict. 

Peace and security in the broad sense can hardly be said to exist or to 
be capable of being maintained in the presence of feelings of frustration, 
of unrest and of intolerable economic and social conditions on the part of 
the great masses. It was a realization of the fact that a stable peace, and 
the element of security constantly associated with that term, must have as a 
basis something more promising and more durable than a suppressed 
human instinct to rebel against abuse and oppression, and against a denial 
of natural and normal yearnings for an opportunity to enjoy some of the 
better things of life. 

These cousiderations looking to an era of stable peace and security, plus 
natural humanitarian incentives on the part of the United Nations, are 
manifested in the solicitude shown in the Charter for human rights and 
fundamental freedoms, for improvements in the standard of living and 
in the cultural, educational and social conditions of peoples. These were 
regarded by the signatories of the Charter as essential features of any 
measures having for their purpose the creation of a sound and lasting 
structure for the promotion of peace and security. Without these an en- 
during peace could be little more than a pious wish. At no time in the 
history of the world has there been such a demonstration of an awakened 
consciousness that the general welfare of the peoples of the nations is a 
sine qua non to the general welfare of the nations themselves. 


1 Delivered June 25, 1955, at the University of California, on which occasion Judge 
Hackworth reccived the honorary degree of Doctor of Laws. 
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Pacific settlement of international disputes in accordance with principles 
of law and justice, also a feature of the Charter, was likewise regarded as 
an indispensable element in the maintenance of peace and security. No 
organized society which is not governed by law and order can long endure. 
All civilized states have their courts of law to which members of the body 
politic may resort for redress of their grievances. The existence of courts 
and of the right of access to them constitute indispensable safeguards to an 
orderly society. They constitute the bulwarks of domestic tranquillity— 
the barrier between orderly and disorderly processes. 

The immutable principle that any organized society must depend for its 
existence upon a body of law to which members of the society may look 
for guidance of their conduct vis-à-vis other members of the same society 
has in the nature of things found expression in the Society of Nations. 
But, there being no central law-giver and no closely knit organization to 
govern the community of nations, the process of establishing a law of na- 
tions has been a slow and tedious one. By the same token, application of 
the law of nations to the relations between states has been fraught with 
innumerable difficulties. The theory of self-help now largely, if not en- 
tirely, extinct in national systems of law, still makes its appearance on 
occasions in the relations between nations. It was for the purpose of 
eradicating this phenomenon or at least mitigating its effects in the practice 
of states that we find in the Charter of the United Nations the provisions 
concerning sovereign equality of states large and small, the provisions 
concerning the co-existence of states as good neighbors, and the provisions 
concerning peaceful settlement of international disputes in accordance 
with principles of justice and international law. All of these are corol- 
laries of the maintenance of peace and security. 

Without the observance of law and good behavior in the relations between 
states, without restraints upon the exercise of sovereign prerogatives, there 
can be no such thing as a dependable international peace and security. 
A body of law, with means of giving it expression, affords for the law- 
abiding state a sense of security; for the non-law-abiding state a de- 
terrent to lawlessness. It tends to protect the weak against excesses and 
abuses by the strong. 

But a system of law, however well conceived and understood, cannot 
adequately serve the community of states in the absence of a forum to 
which resort may be had for an adjudication of real or fancied grievances. 
Such a forum gives added assurance for the maintenance of international 
peace and security. This was the motivating consideration in the estab- 
lishment of the Permanent Court of International Justice under the 
League of Nations. It was equally the motivating consideration in the 
establishment by and under the Charter of the United Nations of the 
International Court of Justice as one of the principal organs of the United 
Nations. Hach of these tribunals, in its turn, was charged in the respective 
Statute with the duty of deciding cases brought before it in accordance 
with international law. 

Prior to the establishment of these courts the states were limited in the 
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field of international adjudications to the none-too-satisfactory method of 
arbitration before ad hoc tribunals. Such tribunals have created enviable 
records in many instances and have done much to clarify the law and 
hence to enrich international jurisprudence. As examples, to mention but 
a few, one may refer to the so-called Alabama Claims Arbitration, the 
North Atlantic Coast Fisheries Arbitration, and the arbitration of the 
Palmas Island dispute. But arbitral tribunals, by reason of their tem- 
porary character and the manner by which they are usually created, have 
not always afforded that degree of confidence which nations should have 
that their differences will be weighed and decided on the basis of law 
and in a spirit of complete impartiality. The situation was epitomized 
in 1907 by Mr. Elihu Root, an ardent advocate of pacific settlement of 
disputes, when he observed that the principal objection to arbitration 
rests not upon the unwillingness of nations to submit their controversies 
to impartial arbitration but upon an apprehension that the arbitration 
may not be impartial. He advocated the creation of a court composed 
of judges who are judicial officers and nothing else, and who should de- 
vote their entire time to the trial and decision of international causes by 
judicial methods and under a sense of judicial responsibility. Mr. Root’s 
ambitions were not realized at the Second Hague Peace Conference to 
whose work they were directed. Indeed they were not realized until the 
creation in 1920 of the Permanent Court of International Justice in the 
drafting of whose Statute Mr. Root, along with other jurists, played an 
important part. 

The International Court of Justice, which in 1946 replaced the earlier 
court, functions under that same Statute with only such changes as were 
made at the San Francisco Conference in 1945 to bring it into harmony 
with the pattern of the new international organization—the United Na- 
tions. 

States are privileged but not bound to resort to the Court for the 
settlement of differences of a legal character. Compulsory jurisdiction, 
though advocated by the delegations of some of the states represented 
at the San Francisco Conference, was not written into the Statute; rather 
the acceptance of compulsory jurisdiction was made optional on the basis 
of reciprocity, leaving to each state its freedom of action. Yet it is 
gratifying to note that since the coming into force of the Charter and 
with it the Statute of the Court, some thirty-two states have accepted 
compulsory jurisdiction under the optional clause of the Statute, either 
by renewing or maintaining in existence Declarations accepting the juris- 
diction of the Permanent Court, or by making new Declarations. This 
means, in effect, that any state which has accepted compulsory jurisdiction 
may institute proceedings against another state which likewise has accepted 
such jurisdiction and without the consent of the latter state. Otherwise 
no state may maintain an action against another state without the latter’s 
consent. This consent is usually given in the form of a special agreement 
between the parties. In most cases the acceptance of compulsory juris- 
diction has been limited to disputes arising subsequent to the effective 
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date of the Declarations. This leaves to one side a large number of 
disputes. It falls far short of the processes obtaining in national judicial 
systems, but it marks definite progress in resort to international judicial 
settlement. In addition to the acceptance of compulsory jurisdiction 
under the optional provisions of Article 86 of the Statute, there are in 
existence more than one hundred treaties and conventions, bilateral and 
multilateral, containing provisions for submitting to the Court differences 
between the parties concerning the interpretation or application of such 
treaties or conventions. 

It is important to note that the Court is accessible not only to states 
Members of the United Nations but also to other states which become parties 
to the Statute, or which qualify under conditions prescribed by the Security 
Council. This is but recognition of a self-evident fact that any nation 
having a dispute with another nation capable of settlement through the 
application of principles of law should be privileged to have access to a 
court of law for the settlement of the dispute. 

International law, in accordance with which the Court must decide 
the eases brought before it, is in an imperfect state of development. It 
must grow and expand in the light of, and be adapted to, the fast changing 
conditions in international life. This situation was recognized by the 
United Nations when they provided in the Charter that the General 
Assembly should initiate studies and make recommendations for the pur- 
pose of encouraging the progressive development of international law and 
its codification. Development of the law is also envisioned by the Statute 
of the Court which requires the Court to apply international conventions 
establishing rules expressly recognized by the parties, international custom 
as evidence of a general practice accepted as law, general principles of 
law recognized by civilized nations, and, as subsidiary means for the de- 
termination of rules of law, judicial decisions and the teachings of the 
most highly qualified publicists of the various nations. Thus the Court is 
enabled, by the application of accepted rules, custom, and general prin- 
ciples, to facilitate by its decisions the establishment of an international 
jurisprudence which serves to strengthen the structure of international 
law. Decisions of the Permanent Court and of the present Court have 
made a definite contribution in this direction. 

During its nine years of existence the Court has given fifteen Judgments 
in contentious cases and nine Advisory Opinions. No one is more conscious 
than the Court itself that its services are not being utilized to the extent 
envisaged by the framers of the Charter, or to the extent recommended to 
the states by the General Assembly in its Resolution No. 171 (III) of No- 
vember 14, 1947, that as a general rule they should submit their disputes 
to the Court. The Court would be glad if it were faced with a full calendar 
of cases and were thus enabled to play a greater réle in the attainment of 
the purposes stated in the Charter—to bring about the adjustment or settle- 
ment of international disputes by peaceful means, and in conformity with 
the principles of justice and international law. 

But there is another side to the picture. It was recently (May 14, 1955) 
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given by Senator George when he said that ‘‘international law and the In- 
ternational Court are in their infancy when compared to the laws and codes 
that guide men in their relations one with the other within nations,” and 
that ‘‘if men are to live at peace, international law must grow and the 
Court must be used.’’ This is eminently true. Likewise true is the state- 
ment attributed to a report by the staff of the subcommittee of the Foreiga 
Relations Committee (a study relating to revision of the Charter), that the 
size of the Court’s docket is not an adequate index to the réle it has played 
in the peaceful settlement of disputes, and that the mere existence of tl > 
Court may encourage states to settle their disputes out of court. 

‘When we consider that more than thirty states have accepted compulsory 


jurisdiction of the Court and that more than one hundred treaties and cor- . 


ventions provide for submitting to the Court disputes arising under those 
agreements, it would seem to be a reasonable deduction that the paucity cf 
cases may be attributed, in part at least, to the influence which the existence 
of the Court plays toward peaceful settlement out of court of disputes 
which might otherwise become festering sores in international relations. 

I do not believe that it is too much to hope that the disinclination on the 
part of some states to appear before a tribunal which they themselves have 
helped to create, a tribunal each and every member of which is pledged to 
perform his duties faithfully and impartially, and to exercise his powers 
honorably and conscientiously, may gradually disappear. Few contro- 
versies are settled to the entire satisfaction of all parties concerned, and 
this is true whatever the process may be, whether it be arbitration, judicial 
proceedings or diplomatic negotiations. Yet there is, or should be, con- 
solation in the fact that at least there has been a settlement and that an 
opportunity is afforded for a fresh start. 

A process by which all the facts and all the contentions of the parties io 
a given dispute may be presented to an impartial tribunal and there ana- 
lyzed and decided in the light of reason, justice and international law, 
must eventually commend itself to an ever increasing number of states. 


SOME PROBLEMS OF THE LAW OF DIPLOMATIC IMMUNITY 


Acting in pursuance of a resolution adopted in 1952 by the General Ax- 
sembly of the United Nations, the International Law Commission in 19 4 
decided to initiate work on codification of the topic ‘‘Diplomatic intercour -e 
and immunities.’’? This undertaking comes at an appropriate time, ‘n 
view of certain problems that continue to arise in the application of tle 
law of diplomatic immunity. 


1 Report of the International Law Commission Covering the Work of Its Sixth Session 
June 3-July 28, 1954, U.N. Gen. Assembly, 9th Sess., Official Records, Supp. No. 9 
(A/2693), sec. 73; 49 A.J.LL. Supp. 43 (1955). For an inter-war codification, see Con- 
vention on Diplomatic Officers, adopted at Havana, 1928, 4 Hudson, International Legis- 
lation 2385; also Harvard Research in International Law, Draft Convention on Diplo- 
matie Privileges and Immunities, 26 A.J.I.L. Supp. 15 (1932). Although considered, 
codification of the topic was not undertaken under the auspices of the League of Na- 
tions; see Yuen-Li Liang, ‘‘Notes on Legal Questions Concerning the United Nations: 
Diplomatie Intercourse and Immunities,’’ 47 A.J.1.L. 439-448 (1953). 
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A few years ago, for example, Joseph Becker drew attention to a post- 
war judicial misconstruction of the United States statutes relating to the 
immunities of domestic servants of diplomatic agents.? This particular 
misconstruction involved an implication given in certain court dicta? that 
a servant’s name must be registered with the Department of State before 
he would be entitled to the immunities set forth in Federal law. Federal 
statutes, however, do not in the case of servants specify registration as a 
condition for immunity; * and, to set American courts right on this point, 
Mr. Becker referred to an English decision of 1940,5 interpreting the 
Statute of Anne, 1708, upon which American law is modeled. 

Actually, the conflicting interpretations of the requirement of registra- 
tion of the servant’s name have deeper roots and wider ramifications than 
Mr. Becker’s note would indicate. For one thing, the correct construction 
of the requirement was given long ago both in England and the United 
States. Lord Mansfield quite clearly stated its purport in Heathfield v. 
Chilton (1767), when he observed: 


that the registering the name of the defendant [servant] ... and 
transmitting it to the sheriff’s office . . . relates only to the bailiff who 
arrested him; and is no condition precedent to the being intitled to the 
privilege of a public minister’s servant.® 


In the United States, Attorney General Randolph gave the correct interpre- 
tation in Van Berckel’s Case (1792). With respect to the serving by a mar- 
shal of an execution on the Dutch Minister’s servant, Randolph was careful 
to point out to the Secretary of State that if the servant’s name was not 
registered, ‘‘the execution may be void, although the officer may be exempt 
from punishment.’’? 

Nor is the argument of the recent dicta especially novel, or peculiar to 
the judiciary. The proposition that the servant’s immunity is dependent 


2 Becker, ‘‘The State Department White List and Diplomatic Immunity,’’ ibid. 
704-706. 

3 Trost v. Tompkins, 44 A. 2d 226 (1945); Carrera v. Carrera, 174 F. 2d 496 (1949) ; 
Haley v. State, 88 A, 2d 312 (1952). 

422 U. S. Code secs. 252-254 (1952 ed.). Under sec. 253, the bringing of specified 
legal action against servants is made criminally punishable; by sec. 254, however, no 
prosecution under sec. 253 is to be had unless the name of the servant is certified to the 
Secretary of State and published. The White List contains the names of employees in 
foreign embassies and legations furnished to the Department of State. 

5 Re The Amazone, [1940] 1 All E.R. 269. 

84 Burr. 2015; emphasis supplied. Mr. Becker also remarks that the English Reports 
contain ‘‘no case putting in issue’’ the section of the Statute of Anne parallel to sec. 
254 of Title 22, U. S. Code. But 1 Comyn’s Digest 1st American ed., 1824, pp. 574-575, 
cites about a dozen English eases in support of the rules: (1) as to privilege from ar- 
rest, registration of the servant’s name is not necessary; and (2) even though registered, 
a person is not within the act if he is not actually a servant. Some of the cases cited, 
however, provide doubtful support for the rules stated. 

71 Ops. Att’y Gen. 26 (1792). Randolph’s opinion is cited in 1 Wharton, Digest 639 
(2d ed.); and in 4 Moore, Digest 653. Also, in U. S. v. Lafontaine, Fed. Case 15,550 
(1831), an indictment for assault and battery against the cook of the charaé of Norway 
and Sweden was quashed, without, apparently, any inquiry by the court as to whether 
the cook was registered with the Department of State. 
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upon registration was asserted by coutsel before the courts in the eighteenth 
and nineteenth centuries,® and was also accepted by some of the writers on 
the law of nations.® What is more significant, however, is the Departmert 
of State’s coming around to this same position in the recent Haley case. 
Haley claimed immunity on the ground that he was the personal servant 
of the Air Attaché to the Swedish Embassy. But Haley was not on the 
White List, and the Chief of Protocol advised the court that the Depart- 
ment was 


of the opinion that Carl Haley does not have immunity ... for the 
reason that there has been no official notification to the United States 
of any diplomatic status, hence he could not be accepted and re- 
ceived as such by the United States,?° 


Thus, the courts and the Department of State seem to be departing from 
the hitherto orthodox construction of the requirement of registration of 
the servant, and veering toward a position more in line with statutory 
policy regarding diplomatie agents proper. By statute, only public minis- 
ters ‘‘authorized and received’’ by the President are entitled to immu- 
nity; *? and the new position seems to be that servants also must be accepted 
and received in order to enjoy immunity.4? However, the Gubitchev es- 
pionage case demonstrates that confusion can still arise over whether a per- 
son has been received as a public minister. Both the courts and the D>- 
partment of State agreed that Gubitchev had not acquired diplomatie status 
merely by reason of his entry into the United States on a diplomatic visa.'° 
But the U.S.S.R. contended otherwise, and the Department, desirous of 
avoiding possible repercussions against American citizens in Eastern 
Europe, recommended suspension of the court sentence on condition that 
Gubitchev leave the country and never return. Thus, while it seems set- 
tled as principle that the consent or acquiescence of the ‘‘receiving’’ state is 


8 See Hopkins v. DeRobeck, 3 T.R. 79 (1789); U. S. v. Jeffers, Fed. Case 15,471 
(1836). 

9 See particularly, Wheaton, Elements of International Law (Dana’s ed., 18646", sce. 
226; much in the same tenor are Lawrence, The Principles of International Law 316 
(6th ed., 1915); and Hall, International Law 190 (7th ed., 1917). 

10 Case cited above, note 3. Moore, op. cit. 658, refers to the case of Griffin B-U 
(1838) in which Secretary Forsyth seems to have taken a similar stand. 4 Hackworth. 
Digest 429-430, is not perfectly clear on the point. It states that diplomatic immunity 
is not limited only to those agents appearing in the Diplomatie List, but is extended o 
oll recoenized as having diplomatie status; however, no mention is made of the possibil’.. 
that servants not on the White List might also be entitled to immunity. 

1122 T. S. Code sec. 252 (1952 ed.). 

12 Tt may be noted that the court did not accept listing in the White List as conclusive 
of status in the Trost case (cited above, note 3) and denied immunity. In the Halèy 
case, heavy emphasis was placed on the Department’s certificate. 

18 See U. S. v. Coplon and Gubitchev, 84 F.S. 472 (1949); motion for reargument, 38 
F.S. 915 (1950). After entering the United States, Gubitchev entered the service of the 
United Nations, hut his name was not submitted to the United States under the proni- 
sions of the Headquarters Agreement. 

1:22 Department of State Bulletin 445 (1950). 
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a necessary condition precedent TE the attitude of the ‘‘send- 
ing’’ state cannot always iN ignored, as the Gubitchev affair serves also to 
remind. There still persis ae a problem of clarifying and co-ordinat- 
ing the procedural requirements for establishing entitlement to immunity.** 

Other continuing problems revealed in postwar court decisions concern 
variations as to the particular categories of personnel entitled to immunity, 
and also as to the degree of immunity accorded. To illustrate, in cases 
arising out of automobile accidents, immunity was denied by an Italian 
court to a servant who at the time of the accident was not engaged in his 
duties,” but was upheld by an American court in the case of the Press 
Counselor of the Rumanian Legation,! and by an Italian court in the case 
of the Third Secretary of the Chilean Embassy. Again, in the United 
States, the immunity of a servant was upheld in a suit for separate main- 
tenance and custody of a child,” but was rejected by an Italian court in 
a civil action against the Chancellor of the United States Embassy.” Such 
variations do not represent a new problem, of course, as is indicated by 
earlier efforts to deal with them.?? 

Several factors may be working, however, toward an increase in the 
range of variation. These would include the tendency to give diplomatie 
immunity a functional basis (as opposed to the older exterritorial explana- 
tion particularly), assertion of jurisdiction in rem as opposed to im per- 
sonam, and the apparent trend in the United States toward redefining the 
extent of the Federal treaty power.*® Indeed, these trends in conjunction 


15 See Harvard Draft Convention on Diplomatie Privileges and Immunities, loc. cit. 
(note 1 above), p. 77. 

16 Practice varies as to whether the judiciary or the executive of the receiving state 
shall have the determining voice in passing upon a claim for immunity placed before its 
courts; see A. B. Lyons, ‘‘Conclusiveness of the Statements of the Executive—Conti- 
nental and Latin-American Practice,’’ British Year Book of International Law, 1948, 
pp. 180-210. The Harvard Draft proposes (Art. 11) that the sending state furnish (as 
is frequently done in practice) an official list of personnel to the receiving state on the 
latter’s request. The Draft does not attempt to fix the legal consequences of such a list. 

17 Case of Mohammed Lajed Ahmed, 1951; 49 A.J.I.L. 100 (1955). 

18 Mongillo v. Vogel, 84 F. Supp. 1007 (1949). 

19 Lagos Carmona v. Baggianini, 1953; 49 A.J.I.L. 101 (1955). 

20 Carrera v. Carrera, 174 F. 2d 496 (1949). 

21 Soc. Arethusa Film v. Reist, 1953; 49 A.J.L.L. 102 (1955) 

22 For example, the Harvard Draft proposes exemption from local jurisdiction for 
members of diplomatie missions and their families (Art. 19), non-liability for official 
acts in the case of members of missions and administrative personnel (Art. 18); but no 
immunities whatever in the case of service personnel (Art. 23 and Comment). This pro- 
posal would, acording to the Harvard Research, provide an ‘‘adequate minimum standard 
of treatment.’’ 

23 In Agostini v. De Antueno, 99 N.Y.S. 2d 245 (1950), 45 A.J.I.L. 201 (1951), a New 
York court asserted jurisdiction in a suit to recover realty against the Third Secretary 
of the Permanent Delegation of Argentina to the United Nations, notwithstanding that 
the secretary was, according to the Headquarters Agreement, entitled to the ‘‘same 
privileges and immunities, subject to corresponding conditions and obligations,’’ as dip- 
lomatie envoys aceredited to the United States. The court reasoned: that in matters of 
historical local concern the Federal treaty power was constitutionally limited; that a suit 
for recovery of realty was such a matter of local coneern; that real property of a diplo- 
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witl developments concerning the state as party to private litigation mig! 1 
augur a revision of the position that exemption from local jurisdictie ` 
‘pertains exclusively to the private acts’’ of diplomatic agents end b» 
‘‘nothing to do’’ with exemption in regard to official acts.°* To be rot! 
also are the implications of the judicial attitude recently expressed ły 
Judge Pecora: ‘‘ Diplomatic immunity of an ambassador is based on inte `- 
national comity.’ 

A further factor is the developing body of ‘‘new international law” pe 
taining to the immunities of international organizations.“ This “new i? 
ternational law’’ is becoming geared to the old by treaty provisions whi e 
adopt in some particulars the law of diplomatic immunity as a standerd ~ 
Consequently, change in the law of diplomatic immunity may produer u 
expeeted effects in the newer law. And the newer law may wel. affert il; 
old. In some instances the implications of influences working on the le 
of diplomatic immunity have been made explicit in the law relating to it: 
munities of international organizations; for example, the functiona t vo 
appears to have been carried to its logical extreme in treaty provisio 
making waiver of immunity a duty.*® Again, the requirements of ini. 1 


mat, ‘‘not pertaining to his diplomatic status, is subject to local laws’’; and tl. . 
eourt’s jurisdiction was ‘‘basically in rem, and not in personam.’’ This case wi 
compared with Comina v. Kite, Annual Digest, 1919-22, No. 202, involving a st 
release of an apartment against an employee of the American Embassy in Rome. 
United States informed the Italian Government that an Italian diplomatie officiel: «o 
be exempt in such a matter in the United States, but did not insist that Kite ela | 
emption, The court at Rome maintained that it was not necessary for acts doree is 
the publie functions of a diplomat to be protected by the principle of immurity. £ 
also 4 Hackworth, Digest 548-549. This decision was apparently rejected in Lrric 
Steinmann, Annual Digest, 1927-28, No. 246. 

24 The position is that of Josef Iu. Kunz, ‘‘ Privileges and Immunities of Intern:-tio ¢ 
Organizations,’’ 41 A.J.I.L. 838 (1947). But in Castiglioni v. Federal People’s Pep ' 
lic of Yugoslavia, 1952, 49 ibid. 99 (1955), the tribunal of Rome opparen*ly coneluc ` 
that a diplomatie agent could be summoned to answer as representative of his gove ı 
ment in litigation under private Jaw. However, in an earlier decision, Case of Cast + 
lioni, 1951, noted ibid., p. 100, the tribunal at Milan seems to have arrived ct tho +s 
posite conclusion, 

2> In Tsiang v. Tsiang, 86 N.Y.S. 2d 556 (1949), emphasis added. Also to ha notet © 
the attitude of Justice Frankfurter in his handling of the question of sovereign imi 1 
from suit in National Bank v. Republic of China, 348 U. S. 356 (1955), 49 AJS.L1. + 
(1955). 

2¢ See Josef L. Kunz, ‘‘ Privileges and Immunities of International Orgunization ` 
41 AJIL. 842 (1947), who has called for ‘‘a new law independent from thet of 
privileges of diplomatic agents.’’ 

27 Particularly provisions stipulating that certain categories of internation] cule: 
shall enjoy the privileges and immunities accorded to diplomatie represeutativis of 
parable rank; see Agreement on the Status of the North Atlantic Treaty Organ ei 
National Representatives and International Staff, Art. 12, T.LA.S. No. 2992; 45 7 : 
Supp. 153 (1954) ; General Convention on the Privileges and Immunities of tas 1 
Nations, See. 1] (£), (g), See. 19, See. 22 (£), 1 U.N.T.S. 15; 43 ALLL. Sui < 0! 

23 See General Convention on the Privileges aud Immunities of the Uniicd > * 
(cited note 27 above), Sees. 14, 20, 23; Agreemiit on the Status of the North A’ at. 
Treaty Orgunization, ete. (cited ibid.), Arts, 15, 22; Protocol on the Privi eves nel 
munitics of the Community (European Coal and Steel), Art. 13, E-glish text pu Jl. a 
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tional organization have resulted in immunities that are more akin to par- 
liamentary than to diplomatic immunities.?® It is possible, of course, to 
distinguish in theory between the immunities of diplomats and those of in- 
ternational organizations. But incongruities in practice between the two 
laws will be evident, and this distinction may not be readily appreciated by 
national legislators and electorates or even judges. What Professor Preuss 
has termed Gallupsjurisprudenz *° may create pressure toward similarity on 
points where the two laws properly should diverge. 

All in all, recent variations in the application of the law of diplomatic 
immunity, plus pressures working both from within and without the law, 
suggest that the most important problem before the International Law Com- 
mission may be that of change in the law. In view of this possibility, em- 
phasis may well be given to progressive development as well as codification, 
for there is a need to project principles that will serve to maintain some 
measure of uniformity in future developments.* The alternative by de- 
fault will likely be continuing variation in state practice leading to diver- 
sity and conflict in one of the most ancient branches of the law of nations. 


Davi R. DEENER 


THE LIMITS OF SWEDISH TERRITORIAL WATERS 


In Mr. Kent’s interesting article in Vol. 48 of the AMERICAN JOURNAL OF 
INTERNATIONAL Law (1954), entitled ‘‘ Historical Origins of the Three-Mile 
Limit,’’ there is a statement regarding the limits of Sweden’s territorial 
waters which cannot be left undisputed since, in the first place, it seems to 
appear now and then in the literature on international law and, in the sec- 
ond place, it is incorrect. It is stated (page 550) that on October 9, 1758, 
Sweden issued an order which imposed a three-mile limit. It is added that 
“the distance of three miles—the earliest three-mile limit that appears to 
be recorded—was chosen with reference to the possible range of cannon,’’ 





by U. S. Economie Cooperation Administration (Govt. Printing Office, 1951). Note also 
the provision concerning reciprocity in the International Organizations Immunities Act, 
Sec. 9, 59 Stat. 673 (1945); 40 A.J.I.L. Supp. 85 (1946). 

29 Note the various provisions concerning immunity from legal process in respect of 
words spoken or written in the performance of official duties; Agreement on the Status 
of the North Atlantic Treaty Organization, etc. (cited note 27 above), Arts. 13 (b), 16, 
18 (a), 21 (b), 23 (a); General Convention on the Privileges and Immunities of the 
United Nations (cited ibid.), Secs. 12, 22 (b). The Protocol on the Privileges and Im- 
munities of the Community (European Coal and Steel) (cited note 28 above) provides in 
Art. 9 that during sessions of the Assembly its members shall enjoy in their national 
territories the rights and immunities granted to members of Parliament. The problem 
of powers is raised in the Coal and Steel Community Treaty, 46 A.J.LL. Supp. 107-148 
(1952), in Art. 86, which provides that certain officials of the High Authority shall have 
in the territories of the members the rights and powers granted to national tax service 
officials. 

80 Lawrence Preuss, ‘‘Immunity of Officers and Employees of the United Nations for 
Official Acts: The Ranallo Case,’’ 41 A.J.L.L. 559, note 17 (1947). 

81 Progressive development and codification are not necessarily mutually exclusive 
processes; see Survey of International Law in Relation to the Work of Codification of 
the International Law Commission (1949), pp. 3-18 (A/CN.4/1/Rev. 1). 
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and that ‘‘Sweden, an ally of France, was likely to have known French 
views on the Danish four-mile limit, and may have acted in deference to 
them.” 

This erroneous idea originally appeared in an article published by a 
Swedish daily paper in 1924, written by an author whose knowledge of 
his subject fell short of his interest in it, and it is due to a misinterpre- 
tation of the Swedish term “‘mil.’’ The fact is that the Swedish language, 
like the Danish, has only one word, ‘‘mil,’’ for the linear measures which 
in both English and French is denoted by two different words, ‘‘mile’’ and 
“‘leacue,’’ ‘“‘mille’? and “lieue,” respectively. In the seventeenth and 
eighteenth centuries the Swedish word ‘‘mil’’ always meant ‘‘league.’’ In 
Mr. Kent’s article it was, as a rule, translated correctly in that manner. 
In those days people talked of two different kinds of ‘‘mil’’ (leagues), viz., 
the so-called Swedish (Danish) ‘‘mil’’ (league), which corresponded to 
approximately six nautical miles, and the ‘‘German mil’’ (league), corre- 
sponding to four nautical miles. In the eighteenth century the nautic: 1 
mile was entirely unknown in Sweden. In actual fact, the nautical mile 
does not appear in Swedish ordinances until the twentieth century. The 
statement in note 69 on page 550 in Mr. Kent’s article that ‘‘the Swedish 
mile or league was equal to the modern nautical mile’’ is entirely un- 
founded. 

As Mr. Kent points out in his article, the extent of the territorial waters 
was originally determined in the Scandinavian countries by the range of 
vision. The transition from this method of calculation to fixing the breadth 
of territorial waters in certain linear measures took place in Sweden during 
the Seven Years’ War. In a Royal Order dated March 8, 1756, the range 
of vision was still declared to be the limit of Sweden’s territorial waters. 
However, on May 10, 1758, the Governor of Gothenburg, Baron Kaulbars, 
received a Royal Instruction to the effect that he was to recapture any 
prizes of war which the belligerents had taken within cannon-shot range of 
His Majesty’s fortresses, and it was stated that in that event the prize was 
captured within Swedish jurisdiction. The Governor, who had thus within 
a short space of time received two mutually contradictory instructions, 
quite naturally felt some doubt as to the extent of the Swedish jurisdiction 
and therefore requested His Majesty’s Government to give him more pre- 
cise information as to the breadth of Swedish territorial waters. Ile 
pointed out, among other things, that the range of vision could be calcu- 
lated in different ways according to the position of the viewer. As a result 
of the Governor’s inquiry a number of competent authorities, such as the 
Admiralty and the Board of Trade, were asked to give their views. The 
Admiralty expressed the opinion that the jurisdiction must be gauged ac- 
cording to the distance at which ships could be seen out at sea from the 
seaward skerries, and this was computed at three Swedish leagues (‘‘mil’’). 
Accordingly, on October 9, 1758, a Royal Order was issued to Baron 
Kaulbars in which it was declared that a distance of three ‘‘mii’’ from 
the Swedish coast out to the open sea should be reckoned as indisputably 
Swedish dominium and consequently no hostilities were to be toleratcd 
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there. In this way the breadth of Swedish territorial waters was for the 
first time fixed at a certain linear measure. 

The question, then, is what the expression ‘‘mil’’ meant in this connec- 
tion. It certainly did not mean a nautical mile—a measurement that was 
quite unknown in Sweden at that time. There are two possibilities: either 
“mil”? may have meant Swedish leagues, so that the breadth of territorial 
waters was in that case 18 nautical miles, or else ‘“‘mil’’ may have meant 
German leagues, and in that case the breadth would have been 12 nautical 
miles. The first alternative is supported by the Admiralty’s having used 
the expression ‘‘Swedish leagues” (“mil”). Supporting the latter alter- 
native is the fact that, during the latter half of the eighteenth century, at 
any rate, the German league was the measurement most commonly used in 
Sweden for indicating distances at sea and was occasionally spoken of under 
the designation ‘‘Swedish league (mil).’’ 

Be that as it may, in the Royal Instructions issued to the Fleet on May 
28, 1779, the breadth of Swedish territorial waters was fixed at one German 
league, that is to say, four nautical miles, from the outermost rocks and 
islets off the Swedish coast. This was the origin of the Swedish four-mile 
limit, which is valid to this day and which ever since 1779 has been applied 
in an unbroken series of ordinances regarding fishing, customs control, 
shipping, neutrality, ete. 

It would seem, then, that the history of the limits of Swedish territorial 
waters may be summarized as follows: 

(a) Originally the limit was defined by the range of vision; 

(b) In 1758 this limit was replaced by one of 12 or 18 nautical miles, 
which was considered equivalent to the range of vision; 

(ce) For this limit was substituted in 1779 a four-mile limit, which has 
been retained ever since and is still in force. 

In Anglo-Saxon literature a breadth of territorial waters exceeding three 
nautical miles is sometimes regarded as an (possibly illegitimate) ‘‘exten- 
sion’’ of territorial waters beyond the three-mile limit that is characterized 
as normal. It may therefore be pointed out that the Swedish four-mile 
limit was in actual fact a reduction of the breadth of territorial waters that 
had formerly been in force. The Swedish four-mile limit is presumably 
of earlier date than any three-mile limit that has been officially fixed in 
any state. 

TORSTEN GIL 


THE UNITED STATES-CANADIAN GREAT LAKES FISHERIES CONVENTION 


The Convention on Great Lakes Fisheries between the United States 
and Canada? was signed at Washington on September 10, 1954, and en- 


1 For the text of the convention, its general purposes, and statements by government 
officials and interested organizations, see Sen. Exec. B, 84th Cong., Ist Sess., and Hear- 
ing before a Subcommittee on Foreign Relations, U.S. Senate, 84th Cong., Ist Sess., on 
Great Lakes Fisheries Convention, April 27, 1955 (G.P.0., 1955), hereinafter referred 
to as ‘‘Hearing.’? The Senate of the United States gave its advice and consent to rati- 
fication, 79 to 0, on June 1, 1955; the President ratified the convention on June 6, 
1955. 
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tered into force on the exchange of instruments of ratification at Ottawa on 
October 11, 1955. The purpose of this treaty is to secure through joint ac- 
tion the improvement of Great Lakes fisheries which are of common concern 
to the contracting parties, and eventually to bring these fisheries to a con- 
dition of maximum sustained productivity.2. Ordinarily the achievement of 
such a goal would be sought through a fisheries treaty designed to protect 
designated stocks of fish from overfishing—-a treaty which would pro- 
vide for the regulation of fishing operations.” The Great Lakes fisheries, 
however, present a problem, not of overfishing by man, but rather of 
the upset of the balance of nature by an outside foree—the invasion of 
the Great Lakes by the parasitic sea lamprey. This eel-like creature has 
affected the most valuable Great Lakes fisheries like a plague, and has 
thrown the fisheries pattern of the lakes completely out of balance.* In 
attempting to solve this problem the Great Lakes Convention makes no pro- 
vision for regulation, but instead provides a twofold program, to be ad- 
ministered jointly by the United States and Canada, which will undertake 
(1) the promotion and co-ordination of fishery research on the lakes; and 
(2) the destruction, to the fullest possible extent, of the sea lamprey. 

Technical matters involved in dealing with the sea lamprey, as well as 
optimum benefit from research, make international co-operation not only 
desirable but essential. The problems are such that the Great Lakes’ must 
be treated as a single unit, while in fact they are divided between two 
sovereigns. Four of the lakes, Ontario, Erie, Huron, and Superior, and 
their connecting waterways, physically separate the land territory of the 
United States from that of Canada; the line constituting the international 
boundary runs roughly through the center of these lakes and waterways. 
Waters to the north of this line are subject to Canadian jurisdiction; those 
to the south, to United States jurisdiction. Treaties accord the United 
States and Canada common rights of navigation in each other’s waters of 
the Great Lakes. Although the Great Lakes are ‘‘high seas’’ for certain 
purposes of admiralty and criminal jurisdiction, they are not such for most 
purposes, including fishing rights.® 


2 For an excellent discussion of the problems involved in maintaining a fishery at 
maximum sustained productivity, see W. M. Chapman, ‘United States Policy on High 
Seas Fisheries,’’ 20 Dept. of State Bulletin 67 (1949). 

8 See L. Larry Leonard, International Regulation of Fisheries (Wash., D. ©., 1944) ; 
and A. P. Daggett, ‘‘The Regulation of Maritime Fisheries by Treaty,’’ 28 A.J.I.L. 693 
(1934). 

4 See article by Paul E. Thompson, Assistant Chief of Fishery Research for the U.S. 
Fish and Wildlife Service, entitled ‘‘Dracula of the Great Lakes,’’ in Américas (Mareh, 
1955), pp. 6-9. 

The sea lamprey (Petromyzon marinus) is an eel-like aquatic vertebrate which is 
widely distributed in temperate and subarctic regions in both fresh and salt waters. It 
ascends rivers to spawn, and subsists by attaching itself to fishes by the suction-like cup 
of its mouth, which is equipped with concentric rows of pointed teeth, and using its 
armored rasping tongue to suck the blood and vital juices of its host. 

5 Hunt has pointed out that: ‘‘There being no common or unapportioned waters on 
the Great Lakes and their connecting rivers, and they containing no marginal sea, no 
part of their waters can be considered as ‘high seas.’?’’ Harry E. Hunt, ‘‘How the 
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After the United States-Canadian international boundary was estab- 
lished, Canada and the riparian States of the United States took jur dic- 
tion over fisheries up to that line; as new riparian States were admitted to 
the Union, Congress extended their boundaries to the international bound- 
ary. Consequently all the United States waters of the lakes are within the 
jurisdiction of the respective coastal States. The Great Lakes States regu- 
late the fisheries within their respective boundaries under their fish and 
game laws for conservation purposes. The Secretary of the Interior of 
the United States is authorized and directed to co-operate with the various 
States through their respective State fish and game departments in resto- 
ration and management projects.” Pursuant to this provision, the Interior 
Department’s Fish and Wildlife Service has been investigating the sea 
lamprey since 1949.8 

The Convention of September 10, 1954, is the second convention concern- 
ing Great Lakes fisheries signed in recent times. In April, 1946, the United 
States and Canada signed a treaty which vested power in an international 
commission to regulate fishing operations on the Great Lakes. This treaty 
failed to progress beyond the signing stage because of oppesition from the 
American commercial fishing industry in the area to its grant of regulatory 
powers to the international commission. In January, 1955, at the request 
of the President of the United States, the 1946 treaty was withdrawn from 
the consideration of the Senate.® 

In view of this experience with the 1946 treaty, the Department of State, 
together with the Fish and Wildlife Service of the Department of the In- 
terior, canvassed the eight Great Lakes States in the fall of 1952 and dis- 
cussed the need for a treaty with State conservation officials and with com- ` 
mercial and sports fishermen. This exploratory venture indicated that 
there was wide agreement, both by State authorities and other interested 
groups, that a treaty was needed which would cover both the lamprey and 
general research problems. 

Present fishery research on the Great Lakes is conducted by eleven sepa- 
rate agencies—the Fish and Wildlife Service of the U.S. Governir -nt, the 
Canadian Fisheries Board of the Canadian Government, and t’ . conser- 
vation agencies of the States of New York, Pennsylvania, Ohio, Indiana, 
Ilinois, Michigan, Wisconsin, Minnesota, and the Department of Lands and 
Forests of the Province of Ontario. The convention provides for the co- 
ordination of these efforts by one activity, the Great Lakes Fishery Com- 
mission, so that greater accomplishments can be achieved on a more eco- 
nomic basis, and a unified effort can be made to eradicate the sea lamprey. 








Great Lakes Became ‘High Seas’ and Their Status Viewed from the Standpoint of In- 
ternational Law,’’ 4 A.J.LL. 285, 301 (1910). See also 1 Moore’s Digest 670 et seq. 
6 See, c.g., The Consolidated Laws of New York, Annotated, Book 10, Art. 4, Sec. 210 
et seq. (1951), and Cumulative Annual Pocket Part (1954), for use during 1954-55. 
716 U.S.C.A, (Conservation), Cumulative Annual Pocket Part (1954), for use during 
1955, Ch. 10B, See. 777 et seg. 
8 Statement by Mr. Warren F. Looney, Acting Special Assistant for Fisheries to the 
Under Secretary of State, before the Senate Subcommittee, Hearing, p. 10. 
9 Ibid., p. 9. 
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The most serious known cause of the depletion of Great Lakes fisheries 
is the sea lamprey. This predatory parasite attacks most readily the more 
valuable species, such as lake trout and whitefish. Depletion of the stock 
of lake trout alone as a result of the lamprey’s depredations results in a 
yearly loss to the United States and Canada of approximately $5,000,000.7° 

The lamprey came into Lake Ontario many years ago, probably in pre- 
historic times, from the Atlantic Ocean, leaving behind its natural enemies. 
The abundance of food and lack of enemies resulted in a fantastic increase 
of the species in fresh water. It was long prevented from penetrating 
further into the lakes by the natural barrier of Niagara Falls. The open- 
ing of the Welland Canal, however, about one hundred and twenty-five 
years ago, permitted it to by-pass the Falls and enter Lake Erie. It took 
many years for it to move through this lake, where it did not find a con- 
genial home due to the warmness and shallowness of the water and the 
paucity of potential spawning streams, into Lake Huron. Early in the 
1930’s, however, the first spawning run was found in Lake Jturon, ard by 
1936 the species had penetrated Lake Michigan. In the cold waters and 
abundant fish populations of these lakes it found an ideal home. Multi- 
plying at a great rate, in a few years it had destroyed the valuable lake 
trout fisheries of these lakes, and had nearly destroyed the whitefish popu- 
lation. In 1947 it invaded Lake Superior, where the full effect of its 
attack has not yet been felt, but where favorable conditions are bringing 
about an ‘‘explosion’’ of the lamprey population similar to that which took 
place earlier in Lakes Huron and Michigan. The valuable fisheries of Lake 
Superior are threatened with destruction in a very short period of time, 
perhaps eight or ten years, unless the numbers of the sea lamprey can be 
greatly reduced.** 

The habits of the lamprey are well known. It spawns in streams, where 
the young remain for about four and one-half years. Then the immature 
lamprey moves downstream to the lake, where it rapidly reaches maturity 
and grows to a length of 18 to 24 inches. It remains in the lakes for about 
eighteen months, during which time it lives off fish, mostly trout and white- 
fish. During the spring at the end of its lake cycle it enters a spawning 
stream, and makes its way up to a place where gravel, gradient, nutriment 
and other factors provide ideal spawning conditions. The eggs are de- 
posited, and the lamprey dies. A single female may deposit as many as 
107,000 eggs, while the average deposit is 61,000. Then the cycle is re- 
peated.1s 

The Fish and Wildlife Service of the Interior Department has concluded, 
on the basis of its investigations, that the lamprey populations can be con- 


to See Sen. Exec. B, note 1 supra, p. 2, and Hearing, p. 33. 

11In Lake Huron, the U.S. catch of the lake trout was, in 1935, 1,743,000 pounds; 
in 1941, it had dropped to 842,000 pounds; in 1951 it was less than 50 pounds. In Lake 
Michigan, the 1943 catch of lake trout was 6,800,000 pounds; in 1946, 3,974,000 pounds, 
and in 1952, 3,000 pounds. See Hearing, op. cit. 10. 

12 See Thompson, loc. cit. 7, Hearing, op. cit. 10. 

18 Ibid. 10, 34. 
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trolled. It has experimented with electrical and mechanical dams,‘* which, 
when erected across spawning streams, deny the parasites access to spawn- 
ing grounds, and thus force them to perish without spawning. This method 
of preventing the production of new lamprey generations, however, must 
be applied to all potential spawning streams in the lakes in order fully to 
be effective; the lamprey does not recognize international or State bound- 
aries, and, unlike the salmon, has no homing instinct. It will spawn in 
any stream which offers favorable conditions. If any considerable number 
of streams are left open, it is so prolifie that the erection of barriers on 
other streams will have been largely in vain. It is clear that a sine qua 
non to a successful program of lamprey control and eventual eradication 
involves a joint and unified effort on the Great Lakes by the United States 
and Canada, with the full co-operation of their respective political sub- 
divisions. 

Although the depredations of the sea lamprey account to a high degree 
for the decline of Great Lakes fisheries, there are, apparently, other factors 
which also contribute to this decline® They are not adequately known. 
Sudden fluctuations in the catch of various species of fish have oceurred 
during the past fifty years; at times more valuable species have diminished, 
to be replaced by what may be called ‘‘trash fish,’’ ie., fish which have no 
special economic value, or are at most of secondary importance as a source 
of food. Various conservation agencies in the United States and Canada 
have looked into this problem, but without significant results. The co- 
ordinated research program to be carried out under the Great Lakes Con- 
vention will, it is hoped, provide answers to this puzzling phenomenon, 
which may be, and probably is, related to the lamprey problem. 

The Great Lakes Convention defines ‘‘the Convention Area’’ as ‘‘Lake 
Ontario (including the St. Lawrence River from Lake Ontario to the forty- 
fifth parallel of latitude), Lake Erie, Lake Huron (including Lake St. 
Clair), Lake Michigan, Lake Superior and their connecting waters.’’?* The 
convention provides that it shall apply also to the tributaries of the above 
waters to the extent necessary (1) to investigate any stock of fish of com- 
mon concern, the taking or habitat of which is confined predominantly to 
the Convention Area; and (2) to eradicate or minimize the sea lamprey 
populations.” 

The convention establishes a joint commission, the Great Lakes Fisheries 
Commission, to carry out the purposes of the agreement.1® The Commis- 
sion is composed of two national sections, each having not more than three 
members appointed by the United States and Canada respectively. Hach 
section, and thus each contracting party, has one vote in the Commission; 
all decisions and recommendations of the Commission require the approval 
of both sections. Each party may appoint an advisory committee to as- 
sist its section, the members of which may attend all sessions of the Com- 


14 See Thompson, loc. cit., and pictures of two types of barriers at p. 8. 
15 See ibid. at 9. 16 Art. I. 
17 Art. I. 18 Art. II. 
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mission except those which the latter declares secret.1° The Commission 
is to be presided over by a Chairman, assisted by a Vice Chairman, which 
offices shall rotate biennially between the sections. It shall select a seat in 
the Great Lakes area, and shall hold a meeting annually at a place of its 
choosing, and may hold meetings at such other times as may be agreed upon 
by the Chairman and Vice Chairman.”° 

The Commission is empowered to authorize the disbursement of funds for 
its expenses, to employ personnel, to acquire facilities necessary for carry- 
ing out its duties, and to make rules, by-laws, and financial regulations. It 
may employ an Executive Secretary, to whom it may delegate the respon- 
sibility for selecting a staff, or may appoint the staff itself. The Executive 
Secretary shall supervise the Commission’s staff subject to the rules pre- 
scribed by the Commission.” In carrying out its duties the Commission 
is required, when feasible, to utilize the existing facilities of official agencies 
of both parties and their respective subdivisions.2* Since the U.S. Fish 
and Wildlife Service has been investigating the lamprey problem, and is 
the inventor and designer of many of the various mechanical and electrical 
barriers now available, and the Canadian Fisheries Board has been working 
on the same problem, it is expected that the Commission will use these exist- 
ing bodies in its fight against the sea lamprey. The Commission will prob- 
ably have a small administrative staff and possibly one or two scientists to 
assist it. The Commission is authorized to make use of private or public 
organizations, including international organizations, or of individuals, and 
may seek to establish working arrangements with public or private organi- 
zations in order to further the convention’s objectives. 

The duties of the Great Lakes Fisheries Commission are defined as fol- 
lows: (1) the formulation of a research program or programs which will 
determine the measures needed to secure the maximum sustained produc- 
tivity of any stock of fish in the Convention Area which, in its opinion, is 
of joint concern; (2) the co-ordination of research under such program or 
programs, including, if necessary, undertaking the research itself; (3) the 
recommending of appropriate measures to the parties on the basis of pro- 
gram findings; (4) the formulation and implementation of a program to 
stamp out the sea lamprey threat; and (5) the publication of scientific data 
and other information which its activities will bring to light.” Thus the 
Commission may only recommend conservation measures; the respective 


19 Art. II. It is expected that U.S. implementing legislation with respect to the con- 
vention will provide that there be a committee for each of the Great Lakes; that each 
State adjacent to a lake be entitled to appoint 4 members to the advisory committee for 
that lake; and that these members represent respectively the State conservation agency, 
the commercial fishing interests, the sport fishing interests, and the publie at large. 
Hearing, p. 12. 20 Art. III. 

217d. 22 Art. VI. 

23 Hearing, p. 12. It is anticipated that the Great Lakes States will participate in the 
carrying out of the provisions of the programs. The eight States, each with a conserva- 
tion agency, are expected to play a major réle, especially in furthering research in the 
lakes fisheries. Hearing, p. 13. 

24 Art. VI. 25 Art. IV. 
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parties may act on such recommendations if they see fit to do so. With 
respect to the lamprey problem, however, the Commission is authorized to 
implement an eradication program. Thus it may install devices in the 
Convention Area and the tributary streams, and take other measures nec- 
essary to establish a lamprey control program. The Commission is autho- 
rized also to conduct investigations and to hold public hearings in the 
United States and Canada.” Each contracting party is required to fur- 
nish the Commission, upon request, such information which is pertinent to 
the Commission’s activities as is practicable.?® 

The financial provisions of the convention are similar to those of the 
North Pacifice Fisheries Convention.2? Thus each party incurs two types 
of expenses: (1) the costs of its own section; and (2) the contributions to 
the Commission. Each government pays the first without reference to the 
Commission; the second are paid to the Commission in accordance with 
recommendations of the Commission, provided these recommendations are 
approved by both parties. The Commission is required to submit an an- 
nual budget of anticipated joint expenses to the parties for approval.*° 

Each year the Commission must submit a report to the parties with re- 
spect to its discharge of its duties under the convention. It shall make rec- 
ommendations to or advise the parties on any matter relating to the conven- 
tion whenever it deems such action necessary.** 

Article X of the convention contains a saving clause with respect to the 
fisheries jurisdictions of the Great Lakes States and Canada and the Prov- 
ince of Ontario. It states that: 


Nothing in this Convention shall be construed as preventing any of 
the States of the United States of America bordering on the Great 
Lakes or, subject to their constitutional arrangements, Canada or the 
Province of Ontario from making or enforcing laws or regulations 
within their respective jurisdictions relative to the fisheries of the 
Great Lakes so far as such laws or regulations do not preclude the 
carrying out of the Commission’s duties. 


The parties agree to enact legislation to implement the convention.” It 
is to remain in force for ten years from the date of the exchange of instru- 
ments of ratification. It shall continue at the end of this period, except 
that either party may terminate by giving two-years’ written notice to the 
other party.™® In the eighth year of the treaty’s operation the contracting 
parties are jointly to review the activities of the Commission in relation to 
the objectives of the convention in order to determine the desirability of 
continuing, modifying, or terminating the agreement.** 

The Great Lakes Fisheries Convention is another instance of interna- 
tional co-operation in solving fisheries problems which transcend the juris- 
diction of one sovereign state. According to a report tendered to the 

26 Hearing, p. 11. 27 alt. Vv. 

28 Art. VII. 

29 Hearing, p. 12. For text thereof, see 48 A.J.I.h, Supp. 71-81 (1954). 

80 Art, VIII. For estimated costas to the United States, see Hearing, p. 13. 

81 Art. IX. 32 Art, XI. 

83 Art, XIII, 34 Art, XII. 


1956] NOTES AND COMMENTS 129 


Senate Subeommittee which conducted the hearings on this convention, the 
Great Lakes Convention is the eighth agreement concerning interna- 
tional fishery conservation problems to which the United States has become 
a party.*® These conventions, which have involved protection of fur seals, 
of sockeye salmon and halibut fisheries, the regulation of whaling, the in- 
vestigation of the tuna fisheries of the Pacific Ocean off the coast of Central 
America, of the fisheries of the Northwest Atlantic Ocean, and the fisheries 
of the North Pacifie Ocean, have proved to be, in most cases, extremely suc- 
cessful ventures in international co-operation to improve fisheries of con- 
cern to more than one nation. There is every reason to believe that this 
joint United States-Canadian undertaking will be equally successful, al- 
though considerable time can be expected to elapse before the sea lamprey 
is eliminated and the valuable stocks restored to a healthy condition. 
CHARLES B. SELAK, JR.” 


ANNUAIRE FRANÇAIS DE DROIT INTERNATIONAL 


The JOURNAL takes pleasure in announcing the appearance in March, 
1956, of the first issue of the Annuaire Français de Droit International. 
The publication of this French yearbook of international law has been 
undertaken by the French group of former students (Anciens Auditeurs) 
of the Academy of International Law at The Hague under the patronage 
of distinguished professors and former professors of publie international 
law of the Faculty of Law of Paris. The members of the Board of Editors 
are Mme. Paul Bastid, director; Professors Georges Fischer, L. Muracciole, 
and D. H. Vignes. 

Comprising nearly one thousand pages, the yearbook will contain articles 
and notes on questions of current international law, a chronicle of inter- 
national events, notes on the jurisprudence of international tribunals, on 
the United Nations and the specialized agencies, and on European organiza- 
tion. In addition, the annual will carry French jurisprudence and practice 
in matters of international law and international agreements, a bibliography 
of French books and articles, and a selection of the most important official 
documents. 

The 1955 Annuaire will contain articles and notes on the status of 
Germany under the Paris Agreements, military bases, the Franco-Tunisian 
conventions, the Formosa situation, the agreements on the peaceful uses of 
atomic energy, the legal status of North Vietnam, the neutrality of Austria, 
the disarmament proposals, and other subjects of current interest. In the 
section devoted to international organizations, it will carry, among others, 
items concerning the participation of non-member states in the Regional 

35 Hearing, p. 27. This report, entitled ‘‘Organization and Operation of Interna- 
tional Fishery Commissions,’’? was submitted pursuant to a request made by a member 
of the Senate Foreign Relations Committee on July 21, 1953, at the time of the hearings 
on the International North Pacific Halibut Convention, that the Department of State be 
prepared to give an over-all report on our fishery conventions and their organization the 
next time a fishery convention was submitted for the consideration of the Senate. For 
text of report, see Hearing, pp. 26-32. 

* The views expressed herein are those of the author. 
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Economic Commissions of the United Nations, the question of the designa- 
tion of employer delegations to the International Labor Organization, the 
powers of the Secretary General of the United Nations, the Warsaw Treaty, 
the status of NATO forces, and the contribution of the Council of Europe 
to the development of European law. 

Subscriptions to the Annuaire (2,400 frances) may be placed with the 
publishers, the Centre Nationale de la Recherche Scientifique, 13 Quai 
Anatole France, Paris (7e), France. 


E. H. F. 


SOTH ANNUAL MEETING OF THE SOCIETY 


The Society will hold its 50th Annual Meeting from April 25 to 28, 1956, 
at the Sheraton-Carlton Hotel in Washington, D. C. The meeting, which 
will mark a half-century of the Society’s existence, will have as its general 
theme ‘‘The evolution of international law in the twentieth century.’’ The 
opening meeting on Wednesday evening, April 25, will be addressed by the 
Honorable John Foster Dulles, Secretary of State, and the sessions will con- 
clude with a banquet on Saturday evening, April 28. The regular business 
session will be held on Saturday morning, April 28, 1955, for the election 
of officers and transaction of other business. 

In connection with the annual meeting there will also be held a series of 
regional meetings throughout the country (as indicated below) the results 
of which will be included for discussion on the program of the annual meet- 
ing. It is expected that a number of distinguished lawyers from abroad 
will attend the annual and regional meetings and participate in the pro- 
ceedings. 

A program of topics and distinguished speakers consonant with the cele- 
bration of the Society’s anniversary is being arranged, and announcements 
will go out to the members well in advance of the anniversary meeting. 

Eieanor H. Finca 
Executive Secretary 


REGIONAL MEETINGS OF THE SOCIETY 


In connection with the celebration of the 50th Anniversary of the Ameri- 
can Society of International Law this year, arrangements have been com- 
pleted for holding from January to April a series of regional’ meetings 
throughout the country for the purpose of promoting better understanding 
of international law and its place in relation to other legal and social stud- 
ies, the practice of law and the conduct of United States foreign relations. 
For this purpose the Society has received a grant from the Ford Founda- 
tion as a result of presentations made by the Society’s 50th Anniversary 
Management Committee under the chairmanship of Professor Philip O. 
Jessup.* 

The Regional Meetings Committee of the Society has developed a program 
which includes meetings in New York City, San Francisco, Philadelphia, 
Ithaca, Columbus, Miami, Baton Rouge, Seattle, Denver, Chicago, St. Louis, 


1 See 49 A.J.I.L. 394 (1955) and Proceedings of the Society, 1955, p. 120. 
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Dallas, and Los Angeles. The development of meetings in Boston, Rich- 
mond, Albuquerque and Grand Forks, N. Dak., is still under discussion. 
Co-operative arrangements for the meetings have been made with the law 
schools of Harvard, Chicago, Pennsylvania, Ohio State, Southern Califor- 
nia, Stanford-California, Louisiana State, Washington (St. Louis), Texas, 
Southern Methodist, and Miami Universities, and with the Institute of 
International Affairs of the University of Washington. Local committees 
have charge of the organization of such meetings in the areas selected. The 
local committee chairmen are: 


Ithaca: Professor Michael H. Cardozo, Cornell Law School 

New York City: Otto C. Sommerich, Esquire, 120 Broadway, New York 

Philadelphia: Dean Jefferson Fordham, University of Pennsylvania 
Law School 

Baton Rouge: Professor Joseph Dainow, Law School, Louisiana State 
University 

Chicago: Professor Allison Dunham, University of Chicago Law School 

Columbus: Dean Frank R. Strong, College of Law, Ohio State Uni- 
versity 

Miami: Professors David S. Stern and S. A. Bayitch, University of 
Miami Law School, Coral Gables 

Seattle: Mr. Herbert S. Little, Hoge Building, Seattle, Washington 

Denver: Mr. Wayne D. Williams, University of Denver 

Los Angeles: Professor Carl M. Franklin, School of Law, University 
of Southern California 

Dallas: Dean R. G. Storey, Law School, Southern Methodist University 

San Francisco: Dean Carl Spaeth, Stanford University 


Members of the Society will receive from the local committees announce- 
ments as to the specific dates, meeting places and programs. 

The Committee on Regional Meetings of the American Society of Inter- 
national Law, under the chairmanship of Professor Covey T. Oliver, of the 
University of California, is in general charge of developing and carrying 
out the program. The members of the committee are: Michael H. Cardozo, 
Cornell Law School; Joseph Dainow, Louisiana State University Law 
School; Herbert §. Little, Seattle, Washington; Otto C. Sommerich, New 
York City; David S. Stern, Miami University Law School; Wayne D. 
Williams, of the University of Denver. 

The general topic for discussion at the regional meetings has been chosen 
with the primary purpose of stimulating the interest of lawyers, teachers, 
and other citizens in international law, particularly as it affects various 
aspects of national life. It is ‘‘The Role of International Law in National 
Courts and Agencies—50 Years of Development.” Under the sub-topies 
(a) survey of important areas of influence, (b) international law in national 
agencies, (c) general international law and treaties in national courts, there 
will be considered such subjects as: the rights of aliens generally (mod- 
ern treaties of friendship, commerce and navigation); doing business in 
foreign countries ; state-owned companies and ships; succession to and taxa- 
tion of property; the foreign office as an administrative agency applying 
international law and treaties; organization of the foreign office for han- 
dling questions of international law and making foreign policy decisions; 
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problems of research in and proof of international law and treaties; for- 
eign office-judicial relationships regarding international law and treaties; 
relevance of theories as to the relationship between municipal law and in- 
ternational law; comparative analysis of treaties as law in national courts. 

Speakers for the meetings will include distinguished practitioners, diplo- 
mats and professors in the field of international law. It is planned to have 
foreign experts and United States Government officials participate in the 
regional meetings of the Society, as well as in its annual meeting in April. 

The results of the discussions held at the regional meetings will be sum- 
marized in the form of reports to be presented at some of the sessions of 
the annual meeting of the Society. 

It is hoped that by holding meetings throughout the country to discuss 
international law questions of actual interest to lawyers and teachers, par- 
ticularly, and by pointing up the results of such discussions at its 50th An- 
niversary meeting in April, the American Society of International Law will 
provide stimulation and impetus to the study of international law and its 
application through national agencies, in accordance with its purpose as 
stated in the Constitution adopted by the Society on January 12, 1906: 


“The object of this Society is to foster the study of international law 
and promote the establishment of international relations on the basis of 
law and justice.’’ 


INTERNATIONAL INVESTMENT LAW CONFERENCE 


The American Society of International Law will sponsor an Interna- 
tional Investment Law Conference, to be held at the Statler Hotel, Wash- 
ington, D. C., February 24-25, 1956. The Conference is being financed 
with funds provided by the Rockefeller Foundation. 

Honorary Chairman of the Conference is Mr. Thomas J. Watson, Sr., 
Chairman of International Business Machines Corporation. The Chair- 
man is Honorable Davidson Sommers, Counsel, The World Bank; Vice 
Chairmen are Norbert A. Bogdan, President, American Overseas Finance 
Corporation; Rudolf S. Hecht, Chairman, Mississippi Shipping Company; 
and Honorable Samuel C. Waugh, President, Export-Import Bank. 

The Conference arrangements have been made directly by an Executive 
Committee, under the chairmanship of Edward L. Merrigan, Treasurer of 
the Society. This committee consists of Dean John Fey, George Washing- 
ton University Law School; Adrian Fisher, Vice President and Counsel, The 
Washington Post and Times Herald; Norman Littell, Chairman of the 
American Bar Association Sub-Committee on Foreign Investment Law; 
Honorable Stanley Metzger, Assistant Legal Adviser, Department of State; 
and Lester Nurick, Attorney, The World Bank. 

The Sponsoring Committee-at-Large consists of the following: 

A. E. Balgooyen, Executive Vice President, American & Foreign Power 
Company; Alfred W. Barth, Vice President, The Chase Manhattan Bank; 
Honorable T. Hale Boggs, United States House of Representatives; Dudley 
Bonsal, New York attorney; Harvey H. Bundy, President, Foreign Bond- 
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holders Protective Council; Kenneth H. Campbell, United States Cham- 
ber of Commerce; John S. Coleman, President, Burroughs Corporation; 
Tom B. Coughran, Vice President, The Bank of America; Honorable 
Arthur H. Dean, New York City; Edward Dies, Finance Committee of the 
Society; Robert P. Furey, Vice President, The Hanover Bank; Richard N. 
Gardner, attorney ; Albert Goetz, Chairman and Counsel, Reichhold Chemi- 
cals, Inc.; Wilfred Goodwyn, Goodwyn & Olds; Sylvan Gotshal, President, 
American Arbitration Association; W. A. Groening, Assistant General 
Counsel, Dow Chemical Company; Honorable John B. Hollister, Director, 
International Cooperation Administration; Harry LeRoy Jones, of the So- 
ciety’s Executive Council; Eric Johnston, President, Motion Picture As- 
sociation of America; Honorable David Kendall, Assistant Secretary of the 
Treasury; Samuel Kopper, Counsel, Arabian American Oil Company; 
Honorable Russell B. Long of the United States Senate; Henry R. Luce, 
Publisher of Time and Life; Honorable Eugene McCarthy, United States 
House of Representatives; Honorable Harold C. McClelland, Assistant 
Secretary of Commerce, International Affairs; Norbert A. McKenna, 
Reynolds & Company; Honorable Herman Phleger, Legal Adviser, De- 
partment of State; James E. Roddy, Scharff & Jones, Inc.; Honorable 
H. Alexander Smith of the United States Senate; William R. Strelow, Vice 
President, Guaranty Trust Company; Loyd Wright, President, House of 
Delegates, International Bar Association; and Quincy Wright, President of 
the Society. 

The program will commence at 9:45 a.m. on February 24 in the South 
American Room of the Statler Hotel. The Chairman, Mr. Davidson Som- 
mers, will make a brief opening address. The Conference will then be 
divided into four separate panel discussions, as follows: 


FEBRUARY 24, 1956 


10:00 am. Entry and Management Problems. The principal speak- 
ers will be Lloyd N. Cutler, prominent Washington attorney, and 
A. E. Balgooyen, Executive Vice President, American & Foreign 
Power Company. 


2:00 p.m. Domestic and Foreign Tax Problems. The principal 
speakers will be Professor Stanley S. Surrey of Harvard University; 
Mr. George James, Vice President, Socony Standard Company; and 
Thomas E. Jenks, outstanding tax attorney. 


5:30 p.m. Cocktails, The Franklin Room, Statler Hotel. 


8:00 pm. Antitrust Laws As Applied to International Investment. 
The moderator will be Honorable Stanley N. Barnes, Assistant U. S. 
Attorney General (Anti-Trust Division) ; while the speakers pro and 
con will be Charles Carroll, Counsel, Foreign Trade Council and 
former counsel to General Motors Overseas Corp.; and Mr. Ray- 
mond Vernon, prominent economist and Comptroller of Hawley and 
Hoops. 
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FEBRUARY 25, 1956 


10:00 am. Legal Incentives to Investment—Foreign and Domestic. 
Mr. Norman Littell will moderate this session, and the principal ad- 
dress will be made by Mr. Bogdan, Vice Chairman of the Committee. 
The panel members will be Honorable Charles E. Houston, Chief, 
Division of Guaranties, I. C. A.; the Ambassadors to the United 
States from Liberia, Bolivia, Egypt, France and Turkey; Dr. Mar- 
tin Domke, International Vice President, American Arbitration As- 
sociation. 


The Conference will restrict itself to practical, existing legal problems 
in the international investment field. The principal addresses will be kept 
to a feasible minimum, being intended mainly as a starting point for dis- 
cussion and questions from the floor. The greater part of each session will 
be devoted to open discussion, and the aim is to point up the problems and 
bring to light possible new solutions and suggestions for the promotion of 
private investment abroad. 

All members of the Society and their friends are cordially invited to at- 
tend, and it would be appreciated if those who will attend would notify 
the Executive Secretary in advance so that proper seating arrangements 
can. be assured. There is no registration fee or other charge, except for 
cocktails at the evening cocktail gathering on February 24. 


SUPPLEMENT TO THE JOURNAL 


Beginning with Volume 50, No. 1, of the AMERICAN JOURNAL OF INTERNA- 
TIONAL Law, the section of official documents, which has hitherto been car- 
ried as a separately-paged SUPPLEMENT to the JOURNAL, will appear at the 
end of each issue of the JOURNAL as an integral part of it, in continuous 
pagination with the rest of the volume. Beginning with Volume 1 (1907), 
the SUPPLEMENT has appeared as a distinct section with separate pagination, 
title page, contents page and index. Beginning with this issue, it will here- 
after appear as OFFICAL DocuMENTs, with the contents noted on the con- 
tents page in the front of the JOURNAL, and the subject-matter Indexed in 
the Index for the volume. 


JUDICIAL DECISIONS 


By Wurm W. BISHOP, JR. and OLIVER J. LISSITZYN 


Of the Board of Editors 


Alien property—individual shareholder—enemy status—enemy taini— 
nationality—severable interest 

UEBERSEE FINANZ-KORPORATION V. BROWNELL. 133 F. Supp. 615. 

U.S. Dist. Ct., District of Columbia, June 17, 1955. Laws, ©. J. 


Intervener-plaintiff, Fritz von Opel, sought to recover an interest in prop- 
erty vested by the Alien Property Custodian in 1942 under the Trading 
with the Enemy Act. In previous litigation it had been held that enemy 
taint barred recovery by plaintiff Uebersee.t Von Opel was the legal owner 
of 97% of the corporation’s stock. In a previous decision the court deter- 
mined the issues in this trial to be as follows: ‘‘(1) enemy status; (2) 
enemy taint; and (3) the value of Fritz von Opel’s severable interest.’’ 

Since von Opel had not been a resident of enemy territory after 1929, 
the question of his enemy status resolved itself, under section 2 of the Trad- 
ing with the Enemy Act, into the question whether he was a resident out- 
side the United States and doing business within enemy territory. The 
court found that von Opel entered the United States in 1940 on a visitor’s 
visa which was extended until February, 1942, when he was interned until 
the end of the war. He was permitted to depart in 1950. There was ‘‘no 
indication that he established any abode in this country.’ The period of 
internment was without significance, ‘‘since involuntary detention or physi- 
cal constraint does not constitute residence within the meaning of the Act.’’ 
The court also considered von Opel’s ‘‘activities, associations, statements, 
ties and sympathies as throwing light on where the family hearth was cen- 
tered.” Between 1930 and 1939 he spent only ten per cent of his time in 
Germany, on short visits. In November, 1939, he became a citizen of 
Liechtenstein, although he had never resided there and took no oath of al- 
legiance to it. The court said in part: 


Statements made and acts performed by him after he was naturalized 
indicate a continued interest in the welfare of and sympathy for 
Germany . . . naturalization by Liechtenstein clearly appears to have 
been a citizenship of convenience. There was no more attachment, 
patriotism, sentiment, interest or loyalty to this principality than 
there was to Haiti or Panama, whose citizenship he had earlier con- 
sidered acquiring. . . . There is no showing that his leaving Switzer- 
land was other than temporary, that his ties remained elsewhere than 
in Switzerland and Germany, that such interest as he had in the 
United States was other than financial or that any bonds of affection 
or sentiment attached him to the United States. 


1 Uebersee Finanz-Korporation v. McGrath, 343 U. S. 205, 72 S.Ct. 618, noted in 46 
AJ IL. 555 (1952). 
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The Court finds that since Fritz von Opel was merely present in 
this country during the war as a visitor, transient or sojourner, with 
no fixed or settled abode in this country, he was not a resident of the 
United States within the meaning of the Trading with the Enemy Act. 


The court further found that von Opel was doing business in Hungary, 
within enemy territory, through an agent with powers of attorney, in con- 
nection with the affairs of Transdanubia, a Hungarian corporation wholly 
owned by Uebersee which shipped bauxite to Germany. The court rejected 
the contention that denying von Opel recovery would be a violation of the 
Fifth Amendment, and concluded that he was an enemy under the Act and 
must be denied recovery. 

Considering, further, the issue of enemy taint as a bar to recovery, the 
court rejected von Opel’s contention that the doctrine of enemy taint may 
not be extended to individual stockholders, saying in part: 


The legislation should be construed to effectuate the purposes in- 
tended. To hold that the United States may pierce the corporate veil 
to determine whether enemy taint exists, but may not inquire whether 
individuals outside the definitions of Section 2 are giving aid or com- 
fort to the enemy, acting in their behalf, contributing to their re- 
sources, or otherwise threatening the nation’s security, would frustrate 
the intent of Congress. 

Because of the various means of cloaking and concealment opera- 
tions which may be attempted, no definition of enemy taint can be 
sufficiently inclusive to reach all enemy interests masquerading as 
friendly or neutral. The Court must look to the particular facts and 
circumstances of each case to determine whether an individual claimant 
is infected with enemy taint. 


After reviewing the nature of von Opel’s interest and activities in connec- 
tion with the corporation, the court found that his bare legal interest was 
“wholly and in reality subordinated to that of his father,’’ an enemy under 
the Act who retained usufructuary rights and wide powers of control, ex- 
cept for Fritz von Opel’s contractual right to receive 20% of the income, 
and that consequently his interest was enemy tainted. Furthermore, von 
Opel’s activities were carried on largely ‘‘with the guidance and under the 
direction of his father,” and contained many indications of co-operation 
with the German Government. The court accordingly held that von Opel’s 
activities constituted enemy taint and barred recovery. 

On the issue of the value of von Opel’s severable interest, the court, after 
considering German law, indicated the method to be followed in determin- 
ing such value. 

Note: In Hansen v. Brownell, 132 F. Supp. 47 (Dist. of Col., May 23, 
1955), in an action to recover property vested in the Alien Property Cus- 
todian on June 26, 1951, the court indicated that the plaintiff, who resided 
in Germany from 1939 to 1948 and participated in the German war effort, 
was an enemy alien on the date of vesting, even though he was then absent 
from Germany, living in France and regarded by the French Government 
as a British subject with a British passport. 
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In Ecker v. Atlantic Refining Company, 222 F. 2d 618 (4th Cir., May 14, 
1955), it was held that naturalized American citizens who returned to 
Austria in 1922 and resided there until after the war, and whose property 
in the United States was seized during the war by the Alien Property Cus- 
todian and subsequently sold, were ‘‘enemies’’ within the meaning of the 
Trading with the Enemy Act. 

For other American cases on enemy property see Kermath Manufactur- 
ing Company v. Brownell, 222 F. 2d 577 (6th Cir., June 7, 1955), and 
Cisatlantic Corporation v. Brownell, 181 F. Supp. 406 (S.D.N.Y., June 1, 
19538). 


Foreign states—immunity from suit—immunity of property from at- 
tachment—United States law and policy 

New York anp Cusa Mar. S.S. Co. v. Repusiic or Korea. 132 F. 
Supp. 684. 

U. S. Dist. Ct., S.D.N.Y., July 18, 1955. Weinfeld, D. J. 


Respondent’s funds on deposit in New York banks were attached in a 
suit to recover damages allegedly caused to libellant’s steamer by respond- 
ent’s lighter which had assisted in unloading steamer’s cargo of rice in a 
Korean port. Respondent, appearing specially, moved to vacate the attach- 
ment and to dismiss the libel on the ground that as a recognized sovereign 
and independent state it was immune from suit. It alleged that the cargo 
of rice had been acquired by it not for sale or barter but for free distribu- 
tion to civilian population and military personnel in Korea. A prior suit 
on the same claim, commenced with service of process on respondent’s Con- 
sul General, had been dismissed without opposition after the Consul Gen- 
eral had asserted sovereign immunity and stated that he was not authorized 
to accept service of process on respondent’s behalf. 

Upon the request of the Korean Ambassador for assistance in establish- 
ing respondent’s immunity, the Secretary of State, in a letter to the At- 
torney General, set forth the position of the Department of State which 
was restated in a suggestion filed by the United States Attorney in the 
following terms: 


The letter from the Secretary of State of the United States to the 
Attorney General of the United States recognizes that under interna- 
ional law property of a foreign government is immune from attachment 
and seizure, and that the principle is not affected by a letter dated 
May 19, 1952, from the Acting Legal Adviser to the Department of 
State to the Acting Attorney General of the United States, in which 
the Department of State indicated its intention to be governed by the 
restrictive theory of sovereign immunity in disposing of requests from 
foreign governments that immunity from suit be suggested in indi- 
vidual cases. The Department of State accordingly has requested that 
a copy of the note of the Ambassador of Korea be presented to the 
Court and that the Court be informed of the Department of State’s 
agreement with the contention of the Ambassador that property of the 
Republie of Korea is not subject to attachment in the United States. 

The Department of State, however, has not requested that an ap- 
propriate suggestion of immunity be filed, inasmuch as the particular 
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acts out of which the cause of action arose are not shown to be of purely 
governmental character. 


After quoting this passage, the court said in part:? 


_ Thus the State Department has taken a direct and unequivocal posi- 
tion with respect to the Republic of Korea’s claim that its funds are 
immune from attachment, but has declined to make the requested sug- 
gestion of immunity from suit, asserting that upon the facts as pre- 
sented it does not appear the claim rests upon acts of a purely gov- 
ernmental character. 

It is therefore not surprising that the parties are in sharp disagree- 
ment as to the effect which the Court should give to the suggestion. 
The libellant insists that the suggestion is an outright rejection of the 
claim of immunity and that the statement in it that the property of a 
foreign sovereign is not subject to attachment and seizure is not only 
gratuitous but an intrusion upon the judicial function. The respond- 
ent, on the other hand, argues that the funds are immune from at- 
tachment generally, and specifically so because they were used and 
required by it in the United States for public and governmental pur- 
poses; further that it may not be sued in our courts without its con- 
sent; and finally it urges that even under the new policy of the State 
Department whereby the rule of absolute sovereign immunity was re- 
laxed in favor of the newer or restrictive theory of sovereign immunity 
with respect to private acts or commercial transactions, it is still en- 
titled to exemption from suit since the acts on which the libellant 
founds its claims were public and governmental—that the distribution 
of rice during the war period to its military and civilian personnel was 
a governmental function involving the safety and preservation of the 
nation and the well-being of its people. 

It must be recognized that primarily the claim by a foreign 
sovereign of immunity from suit or process presents a political rather 
than a judicial question. This is necessarily so, for dealings between 
our own and a friendly foreign government are carried on through 
diplomatic channels by those officials to whom the matters are com- 
mitted. Lest an untoward incident disturb amicable relations between 
the two sovereigns, it has long been established that the Court’s proper 
function is to enforce the political decisions of our Department of 
State on such matters. This course entails no abrogation of judicial 
power; it is a self-imposed restraint to avoid embarrassment of the 
executive in the conduct of foreign affairs. 

The suggestion before me states explicitly that the principle of 
the immunity of a foreign government’s property from attachment 
and seizure is not affected by the State Department’s favorable atti- 
tude towards the restrictive theory of sovereign immunity, and that 
the Department is in agreement with the respondent’s contention 
that its property ‘‘is not subject to attachment in the United States.”’ 
Thus by its own interpretation of its liberal policy against unrestricted 
immunity, the Department of State declares in unmistakable language 
that it adheres to the doctrine that the property of a foreign govern- 
ment is immune from attachment. Indeed the principle is so well 
established that but for the letter of May 19, 1952, its applicability 
here could hardly be open to doubt. To borrow a phrase, ‘‘Deposits 
may be the life-blood necessary for national existence.” Any vestige 
of doubt is dispelled by the State Department’s suggestion filed with 


2 Footnotes omitted. 
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the Court ‘‘as a matter of comity between the Government of the 
United States and the Government of the Republie of Korea... .” 

Accordingly there is no alternative to the vacatur of the attach- 
ment.... 

Since jurisdiction here rests on the seizure under the writ of attach- 
ment, the lifting of the attachment makes it unnecessary for the Court 
to decide the interesting question of whether the Republic of Korea 
would otherwise be entitled to immunity from suit even under the 
restrictive theory. Likewise, I do not pass upon the libellant’s con- 
tention that since the State Department declined to suggest immunity 
from suit following representations made by the Korean Ambassador, 
the respondent may not now be heard to contest before the Court the 
Department’s ruling on this issue. 

The motion to vacate the attachment is granted. 


Federal jurisdiction—diversity of citizenship—citizenship of a foreign 
state—presumption of continuity—how overcome—effect of consular 
certificate—statelessness 

Bram Hoipines Corporation v. RUBINSTEIN. 133 F. Supp. 496. 

U.S. Dist. Ct., S.D.N.Y., July 19, 1955. Bicks, D. J. 


Defendant, before his death, moved to dismiss the action for lack of 
Federal jurisdiction. Plaintiff had invoked the Federal diversity-of- 
citizenship jurisdiction, averring that defendant was not a citizen of the 
United States or of New York. Plaintiff’s contention that it was not in- 
cumbent upon it to establish that defendant was a citizen or subject of a 
particular foreign state was, however, rejected by the court. Pointing out 
that defendant had been born a Russian subject and later acquired Portu- 
guese citizenship, the court found that the presumption of continuing 
citizenship had been overcome. With regard to Russian citizenship, the 
presumption had to yield in the face of applicable Soviet laws relating 
to forfeiture of Soviet citizenship, the issuance to Rubinstein of a ‘‘Nansen’’ 
passport, his subsequent acquisition of Portuguese citizenship, and his 
registration in the United States as a stateless person. With regard to 
Portuguese citizenship, the court, pointing out that the Portuguese Consul 
General in New York certified that Rubinstein’s citizenship had been can- 
celed, said in part: 


Each country has the undoubted right to determine who are its na- 
tionals and ‘‘it seems to be general international usage that such a 
determination will usually be accepted by other nations... .’’ 
Since regularity of the procedure of foreign agencies is to be pre- 
sumed ... the certificate of the Consul General is sufficient proof 
of the facts stated therein. . 


The court further held, after an extensive review of the authorities, that 
a stateless person is not a citizen or subject of a foreign state for the pur- 
pose of Federal jurisdiction, saying that the grant of diversity jurisdiction 
must be strictly construed. It rejected the argument that this construc- 
tion, if logically extended to the Eleventh Amendment, would permit de- 
fendant to sue one of the States of the Union. 
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Treaties—effect of war—extradition—revival under peace treaty— 
powers of political branch of government—Peace Treaty with Italy 

ARGENTO v. Norta. 131 F. Supp. 588. 

U. S. Dist. Ct., N.D.Ohio, E.D., May 26, 1955. Connell, D. J. 


An Italian national, held for extradition to Italy, applied for habeas 
corpus on the ground that no valid treaty with Italy authorizing such 
extradition existed, the treaty of 1868, 15 Stat. 629, having been abrogated 
by war as of December 11, 1941. Pursuant to Article 44 of the Treaty of 
Peace with Italy, 1947, 61 Stat. 1245, the United States notified Italy as of 
February 6, 1948, that it desired to revive certain prewar treaties with 
Italy on twelve subjects, including extradition, specifically listing the Extra- 
dition Treaty of 1868 and treaties supplementary thereto. The relator 
contended that the notification was of no effect because it emanated from 
the State Department and constituted usurpation of a power belonging to 
the U. S. Senate alone. 

The court, in denying habeas corpus, said in part: 


Relator contends that war dissolved and abrogated the former treaty 
and that the only legal way in which extradition could now be had 
would necessarily be either through its revival by approval of the 
U. S. Senate or the negotiation of another treaty... . 

On the twelve subjects herein sought to be kept in force or revived 
... there is no question but that in the ensuing eight years our 
respective governments have acted in accord therewith; there is no 
question but that during such time the U. 8. Senate has not under- 
taken to question the power of the political branch of the government 
so to act; nor has either of the two respective governments involved 
ever since questioned the propriety, legality, efficacy or continuation 
thereof. 

. . - Needless to say, for this court to hold that such treaty does 
not exist at all for the reasons claimed by relator, would he tantamount 
to judicially deciding that for the past eight years on the twelve 
highly important subjects . . . our government has constantly acted 
without authority of law, and that our U. S. Senate has meanwhile 
utterly failed in understanding, appreciating, or doing its plain duty. 
It would further be tantamount to judicially deciding that until fu- 
ture prospective treaties on such twelve highly important subjects can 
be again negotiated by the executive branch of our government and 
ratified by the U. S. Senate, or specifically revived by approval of 
the U. S. Senate, that all such international relationships now in force 
or process are null, void, and of no legal effect. 


. . . The cases cited indicate that wars now abrogate treaties only 
when and to the extent that their provisions are not compatible with 
war, but that war abrogates entirely those treaties of amity or friend- 
ship having a political character. There is little or nothing in the 
twelve phases of international relationships aforementioned between 
these two countries which could be said to be so incompatible with 
war as to justify a judicial determination that this treaty was abro- 
gated: and it was most desirable that such relationships be immedi- 
ately resumed and that the original status of the parties in these 
twelve respects be quickly re-established. Such resumption of such 
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status did not require the specific approval of the U. S. Senate because 
the decision thus made to resume relationships was political in its 
nature and with propriety was so determined by the political depart- 
ment of our government. The U. S. Senate approved them all origi- 
nally; war then made it physically impossible for their continuity 
but war had no intrinsic incompatibility towards the relationship 
itself. The only decision herein made was that such relationship be 
resumed, revived and kept in force since the physical reason for its 
discontinuance had ended. We find no illegality in such action by the 
political department of our government in thus making the political 
determination that the time had come to resume such twelve relation- 
ships not intrinsically incompatible with hostilities. These twelve 
relationships involve the conduct of affairs for the mutual benefit 
of both countries and the protection of our citizens and their property 
rights in many respects, and the desirability of such speedy resumption 
was beyond any question. The fact that the political department 
was best equipped to make the decision as to the time for the resump- 
tion of the operation of these treaties originally approved by the 
U. S. Senate and in full operation for decades up to the interruption 
caused by war, can hardly be questioned by this court. And that the 
decision of the political department of the government is entitled to 
the court’s every consideration was decided in a controlling case cited 
by both parties, namely that of Charlton v. Kelly... . 

... The general trend of decided cases is to leave decisions such 
as this to the political departments of government and the reason for 
the rule becomes the more cogent as wars seemingly increase in fre- 
quency and the later necessity for the expeditious resumption of past 
friendly relationships becomes more urgent. 


That the question of extradition specifically came within the pur- 
view of such political as distinguished from judicial decisions was 
determined in Terlinden v. Ames... . 

It is therefore the conclusion of this court that the action of the 
State Department of the U. S. Government as of February 6, 1948, 
in notifying the Italian Government that the Government of the 
United States desired to keep in force and to revive the twelve 
Treaties in question including that of Extradition, all in conformity 
with Article 44 of the Treaty of Peace of February 10, 1947, was not 
only entitled to great weight but so much so as to constrain us to 
consider it determinative of the question before us... . 


Treaties—evidence of reciprocal right to take property—effect of 
civil war—ability to perform—treaty of 1946 with China—effect of 
Communist declaration of non-recognition of treaty—foreign funds 
costs 

In Re Nepogopin’s Estare. 285 Pac. 2d 672. 

Calif., Dist. Ct. of Appeal, Ist Dist., Div. 2, June 27, 1955. Nourse, 
Pres. J. 


Cousins of decedent (who died in San Francisco on January 18, 1949) 
petitioned for the payment to them of the residue of the estate which had 
been distributed to the State, and for the allowance of fees to their at- 
torney in fact and counsel. 
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... The Attorney General opposed the petition on the ground among 
others that petitioners were non-resident aliens residing at Harbin, 
Manchuria, China, under the dominion of the Communist Government 
of China and that there did not exist on January 18, 1949, or there- 
after reciprocal rights of inheritance between citizens of the United 
States and of China as required by Section 259 of the Probate Code, 
and on the further ground that it could not be shown that they, as 
heirs, would receive the money as required by Section 1354, Code of 
Civil Procedure.” 


The trial court, granting the petition, found that there existed between 
citizens of the United States and citizens of the Republic of China, pur- 
suant to the treaty of November 4, 1946, between the United States and 
China, 63 Stat. 1300, reciprocal rights to take personal property by suc- 
cession, and that deposit in a blocked account of the distributive shares 
under the Foreign Assets Control Regulations is actual payment to peti- 
tioners, who would be able to secure release of the funds under licenses. 

On appeal, the judgment was affirmed. The court pointed out that 
since the treaty related only to nationals of the contracting parties, peti- 
tioners, being merely residents and not nationals of China, could derive no 
rights from it which would override inconsistent State law. The only 
function of the treaty was that of evidence of the existence of the re- 
ciprocity required by State law. The date of the death of decedent was 
controlling. The court held, after a review of the history of Manchuria, 
that as of that date the provisions of the treaty extended to Manchuria as 
part of Chinese territory, although controlled by the Communists, and 
went on to say: 


As to China as a whole we must hold that the Treaty was in force 
on January 13, 1949. The exchange of ratification [sic] which made 
it effective had taken place only one and a half months before. . 
The ratification exchange shows that the United States Government 
did not then consider the conditions existing in China an unsurmount- 
able obstacle to the effectiveness of the Treaty. It had not denounced 
the Treaty at the date of decedent’s death. As to the ability of a 
foreign state to perform its treaty obligations and as to the question 
whether a treaty has been terminated the action of the political de- 
partments of our government is controlling. ... In Clark v. Allen 
it was held that the fact that Germany after its defeat in the Second 
World War was under Allied occupation could not be considered by 
the court to have terminated a treaty between that country and the 
United States concerning the right to succession to real property 
when there was no evidence that ... political departments had so 
considered it. The same must apply a fortiori to the civil war in 
China. 


1 At the time of decedent’s death Section 259 of the Probate Code read in part: 
cc Æ % the right of aliens not residing in the United States or its territories to take 
personal property in this State by succession or testamentary disposition, upon the same 
terms and conditions as residents and citizens of the United States is dependent in each 
case upon the existence of a reciprocal right upon the part of the citizens of the United 
States to take personal property upon the same terms and conditions as residents and 
citizens of the respective countries of which such aliens are residents.’’ 

2 [Footnote omitted.] 
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Appellant’s contention that the scope of the Treaty is limited to the 
territory over which the Nationalist Government of China under 
Chiang Kai-shek had effective control is without merit. When Article 
XXVII of the Treaty, on which appellant relies, provides that the 
Treaty shall extend to ‘‘all areas of land and water under the sov- 
ereignty or authority of either High Contracting Party, except the 
Panama Canal Zone’’ the parties referred to are the two states as 
such, not their governments of the moment. Treaties are contracts 
between sovereign states and are binding on those states even when 
the government and its form changes. ... At the time in question, 
there was only one sovereign Chinese state although it was in a con- 
dition of civil war. The Chinese Communists were a Chinese political 
party taking part in the civil war, but they had not seceded from 
the Chinese state. It is a wholly unacceptable proposition, not sup- 
ported by any authority, that with every change in the fortunes of a 
fluid civil war, the territory of the state and the sphere of applicability 
of its treaties should change. 

With respect to the scope of the Treaty the court cannot attach any 
significance to the fact that the Chinese Communist Party has de- 
clared after the signing and before the ratification of the Treaty that 
it would not recognize it. It is very doubtful whether our courts 
can consider even the formal denunciation by a foreign state of a 
treaty to which the United States is a party so long as the political 
departments of our government have not conceded its termination. 
... Certainly the adverse declaration of a party to a continuing civil 
war, which declaration did not halt the ratification of the Treaty by 
our government can have no effect on our decision as to the Treaty. 

The next question is whether the Treaty sufficiently proved the 
existence of the right of citizens of the United States to take in China 
personal property by succession upon the same terms and conditions 
as Chinese residents and citizens as required by Section 259, Probate 
Code, supra. It is undisputed and undisputable that the Treaty pro- 
vides for such right. However appellant contends that it does not 
prove the actual existence of such right because of the absence of 
proof of the construction and application of the Treaty by the 
Chinese Government and of the enforceability of the right under ii 
so that American citizens would actually receive their inheritance. 
Appellant restricts his contention to Manchuria, but we are of the 
opinion that ‘‘country’’ in Section 259, Probate Code, means state 
and that so long as there is no stabilized secession of a part of a state 
the decision as to reciprocity must be based on the conditions in the 
foreign state as a whole and not on temporary conditions in the 
specific locality or province of which the claimants are residents. 
At the time here controlling (January 18, 1949) there existed no 
separate and stabilized ‘‘Communist Government of China”’ as alleged 
in appellant’s answer. Only on September 21, 1949 did Mao Tse- 
Tung proclaim the People’s Republic of China in Peiping, which 
government was first recognized by the Soviet Union on October 2, 
1949, The situation must be viewed as of January 18, 1949, not by 
hindsight. 

Treaties may be considered as evidence of foreign law . . . and the 
Treaty in this case was at least prima facie proof that one and a 
half months after its effective date it represented the law in China. 
It is a recognized rule of international law that ‘‘A State is bound 
to carry out in good faith the obligations which it has assumed by a 
treaty. (pacta sunt servanda)” [sic] .. . There are rebuttable pré- 
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sumptions that the law has been obeyed, Section 1963, subd. 33, Code 
of Civil Procedure, and that official duty has been regularly per- 
formed, Section 1963, subd. 15, Code of Civil Procedure, which the 
trial court could accept as evidence. ... There was no proof or 
even contention in the trial court that the attitude of the recognized 
National Government of China or the domestic law of China on the 
point involved were at the time in question violative of the Treaty 
and we know in that respect of no facts of which the court should 
[have] taken judicial notice. It is true that the existence of a state 
of civil war may have impeded in many parts of China the effective 
enjoyment of the reciprocal rights but such circumstances need not 
be considered decisive. . 


With respect to petitioners’ receiving their shares, the court said in part: 


... The Foreign Assets Control Regulations do not divest the title of 
these claimants to their distributive shares when deposited in a 
blocked account and do not prevent them from all enjoyment of them. 
When the owner of a blocked account comes into the United States 
he can pay from it for living, travelling and similar expenses within 
the United States (§ 500.518). (There was a statement at the trial 
that two of the claimants had left China for Brazil and might come to 
the United States.) Section 500.521 permits remittance of $100 per 
calendar month to each blocked account holder or member of his 
household, by means of crediting the amount to be transferred to a 
blocked account in the name of a banking institution in China. The 
finding that the claimants will receive the property so as to satisfy 
the requirement of Section 1354 of the Code of Civil Procedure must 
be upheld. 


War—determination of existence—termination—United Nations Char- 
ter—Palestine Armistice Agreements—trading with the enemy— 
license—religious intercourse 

Jmay v. Corer Executive Orricer. 6 Christian News from Israel 
40.1 

Israel, Supreme Court sitting as the High Court of Justice, Feb. 4, 
1955. Agranat, Goiteim and Berenson, JJ. 


Petitioner sought to restrain respondent from executing a judgment of 
separate maintenance in favor of petitioner’s wife which had been affirmed 
by the Court of Appeal of the Greek Catholic Melkite Community. Al- 
leging that the members of that court had been appointed by the Patriarch 
of the Community who resided in Lebanon and was therefore to be 
considered as an enemy, petitioner argued, inter alia, that (1) ‘‘Lebanon 
is in a state of war with Israel or at least is not in a state of peace with 
her,” and (2) “Every person who resides in Lebanon is to be regarded 
as an enemy with whom all intercourse and contacts are prohibited.” The 
Court rejected these arguments and discharged the order nisi, saying in 
part: 


As in many other spheres, so in its relations with its neighbors the 
State of Israel is unique. It may not be possible to find any direct 


1 Citing Piskei Din, Vol. 9 (1955), p. 135. 
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support for the submission brought before us, either in Oppenheim or 
in any other book on publie international law. But we have a special 
Agreement with Lebanon, which clearly defines the legal aspects of 
relations between the two countries and we must therefore first examine 
that Agreement very closely in order accurately to determine the legal 
nature of the relations subsisting between the two countries. Before 
doing so, let me stress that both Israel and Lebanon are members of 
the United Nations and are bound to conduct themselves in accordance 
with what is laid down in the Charter. For that reason, in order to 
find the answer to the question whether Israel is in a state of war 
with Lebanon, we have to look to both these international docu- 
ments. .. 


After reciting Articles 33, 37(1) and 38 of the United Nations Charter, 
the Court continued: 


The consequence of this is that States members of the United Na- 
tions cannot be in a state of war so long as they have made no effort 
to reach agreement with their enemy or so long as the Security Council 
has not reached a decision concerning the state of affairs which has 
come into existence between the two States. 

So far as we are concerned there also exists, as I have already men- 
tioned, a special and additional international obligation imposed upon 
Lebanon and Israel, not to employ warlike methods to achieve a 
political objective desired by one or other of them. Article 1(1) of 
the Israeli-Lebanese General Armistice Agreement of 23 March 1949 
imposes the following obligations upon each of its parties: 

“The injunction of the Security Council against resort to mili- 
tary force in the settlement of the Palestine question shall hence- 
forth be scrupulously respected by both Parties.” 

The subparagraph immediately following describes the situation so 
clearly that it is impossible to assume for one moment that a state 
of war exists between the two countries once they have signed the 
Agreement: 

“No aggressive action by the armed forces of either party shall 
be undertaken, planned or threatened against the people or the 
armed forces of the other.” 

And by subparagraph 3: 

“The right of each party to its security and freedom from fear 
of attack by the armed forces of the other shall be fully respected.” 
Article 3 of the Agreement establishes a general armistice between 
the armed forces of the two parties, paragraph 3 of that Article 
clearly stating: ‘‘No warlike act or act of hostility shall be con- 
ducted from territory controlled by one of the parties to this Agree- 
ment against the other party.” 

By Article 8 of the Agreement, ‘‘the present Agreement is not 
subject to ratification and shall come into force immediately upon 
being signed.’’ It also is of interest to recall that by Article 8, para- 
graph 3, if the parties wish to revise the Agreement or any of its 
provisions or to suspend its application, other than Articles 1 and 38, 
they may do so by mutual consent. In short, the two countries bound 
themselves not to employ force one against the other. In addition 
to this it is a fact that the Agreement has now been in force for more 
than six years. It follows therefore that the underlying submission 
advanced by Counsel for the petitioner that the two countries are in 
a state of war, is completely unfounded. True, they may not yet 
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have reached a state of peace, but those principles which forbid the 
maintenance of contacts with the enemy apply to a very different situ- 
ation, namely one of actual war. 

Our situation might properly be described as one of termination of 
war. In Oppenheim’s International Law, vol. II (Tth ed. 1952) p. 596 
it is said: “A war may be terminated in three different ways. 1) 
Belligerents may abstain from further acts of war, and glide into 
peaceful relations without expressly making peace through a special 
treaty... .”’ 

Furthermore when representatives of the Government of Egypt ap- 
pear before the Security Council and argue that they are entitled to 
prevent Israel ships from passing through the Suez Canal on the 
ground that a state of war exists between Egypt and Israel, the repre- 
sentatives of Israel always give the same answer: there is no state of 
war between Israel and her neighbors. 

The second proposition, too, is unfounded. If there is no specific 
law in Israel—and Mr. Scharf has not referred us to any such law— 
prohibiting all relations between an Israeli and a resident of Lebanon, 
we cannot decide that such relations are illegal... . 


The Court went on to reject petitioner’s second argument. Disagreeing 
with the decision of the House of Lords in Arab Bank Lid. v. Barclays 
Bank,’ the Court held that in Israel the prohibition to trade or maintain 
intercourse with the enemy derived not from the English common law but 
from the (Palestine) Trading with the Enemy Ordinance, 1939, which for- 
bade any ‘‘commercial, financial or other intercourse or dealings... .’’ 
The Court went on to say: 


The fact that the word ‘‘intercourse’’ is inserted between ‘‘commer- 
cial, financial” and ‘‘dealings’’ suggests that the legislator had in 
mind commercial intercourse or at least did not have in mind inter- 
course of a religious nature. It is perfectly true that in the English 
judgments, from the end of the eighteenth century up to the year 1954, 
many dicta can be found to the effect that intercourse is not restricted 
to commercial intercourse but extends to all intercourse . . . but there 
are no decisions concerned with intercourse other than financial, com- 
mercial or similar intercourse. .. . And the stress which the English 
judgments place upon the situation existing flagrante bello excludes 
completely from their contemplation the type of relation subsisting 
today between Israel and the Lebanon. 


The Court concluded that the prohibition did not apply to priests concerned 
with religious matters. Referring, further, to an undenied allegation that 
Israel permitted journeys from Israel to Lebanon for religious conferences 
with the Patriarch, the Court indicated that this was a license on the part 
of Israel sufficient to remove the prohibition on intercourse. The Court 
also alluded to the independence of the judges of the religious court in the 
performance of their duties; and to the absence of any opposition on the 
part of the Attorney General to the execution of the judgment as indicating 
agreement of the state to what has been done, in this case, by the Patriarch. 

Nore: A wife voluntarily resident in enemy territory during World War 


2 [1954] A.C. 495; 48 A.J.LL. 671 (1954). 
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II was held entitled to recover the amounts due her under a separation 
agreement which her husband in England had failed to pay to the Cus- 
todian of Enemy Property during the war. Public policy, the court said, 
did not require that a separation agreement be terminated by war. Bevan 
v. Bevan, L.R. [1955] Q.B. 227 (England, Queen’s Bench, April 6, 1955). 


Notes 
Diplomatic officers—income tax 


An attaché of the Belgian Embassy in the United States was held taxable 
as a non-resident alien on salary received by him as vice president of a 
domestic corporation, even if he performed no actual services. Van Der 
Elst v. Commissioner of Internal Revenue, 223 F. 2d 771 (2d Cir., June 21, 
1955). 


Trading with the Enemy—transactions involving Communist China 


In U. S. v. China Daily News, 224 F. 2d 670 (2d Cir., July 5, 1955), 
regulations promulgated in 1950 by the Secretary of the Treasury under 
the Trading with the Enemy Act covering financial transactions involving 
interests in Communist China were held valid. 


Jurisdiction—use of trademark in foreign country by foreign registered 
owner—foreign acts of state—execution of treaties—Convention for 
the Protection of Industrial Property 


Refusing to enjoin a Canadian corporation from using in Canada a trade- 
mark registered by it in Canada or to order it to file a cancellation of this 
trademark, the U. S. District Court, 8.D.N.Y., said in part: 


This is far different from the ordinary transitory action for it seeks 
to have the Courts of one country invalidate a recognition of a status 
granted by a foreign country to a citizen of that country and effective 


only in that country. ... The decree sought would attempt to have 
this Court overrule the determination of the Canadian trademark 
officials. . . . 


It has long been the established rule that the Courts of this country 
do not question, and will not examine, the validity of the acts of a 
foreign sovereign done within its borders. ... 

This same principle has been anpied in a case involving trademarks 
registered in a foreign country. . 

Plaintiff urges that the decision i in ` Steele v. Bulova Watch Co., 1952, 
344 U. S. 280, 73 S.Ct. 252, 97 L.Ed. 252, established the right of an 
American company to get relief of the nature here sought. . . . The 
opinion of the Supreme Court shows that prior to the determination 
of the case by that Court, the Mexican Courts had nullified defendant’s 
Mexican trademark. It furthermore appears that the primary basis 
for the Court’s decision was that defendant was an American citizen 
and that ‘‘Congress in prescribing standards of conduct for American 
citizens may project the impact of its laws beyond the territorial 
boundaries of the United States... .’’ To attempt to assert that be- 
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cause a Canadian company has a branch in New York, the Courts of 
this Country can determine its rights in Canada in Canadian trade- 
marks registered in Canada, is . . . far-fetched. Such an attempted 
assertion of jurisdiction might provoke justified resentment.* 

If international trade and commerce is to expand and if nations are 
to live as neighbors, it is necessary that nations observe the first prin- 
ciple of good neighborly relations, which is: Do not try to tell your 
neighbor how to manage affairs in his own household. 


The court also rejected the contention that it had jurisdiction under the 
Convention for the Protection of Industrial Property, 53 Stat. 1768, holding 
that the convention by its own terms is not self-executing, and pointing out 
that no Canadian legislation implementing the convention was alleged. 
Vanity Fair Mills v. T. Eaton Co., 133 F. Supp. 522 (June 29, 1955). 


Treaties—cession of Alaska—status of natives—effect on property 
rights—grant by Russian Governor subsequent to ratification 


In U. 8. v. City of Kodiak, 132 F.Supp. 574 (Alaska, 3d Div., June 22, 
1955), it was held that the treaty ceding Alaska, signed and ratified in 
1867, did not prevent the civilized native inhabitants of Alaska from being 
treated as wards of the United States Government and did not convey 
‘private individual property” to the United States, but precluded the 
Russian Governor from conveying title to land in 1868. 


Philippines—status prior to independence—Philippine Army—Philip- 
pine guerrillas—liability of the United States 


A claim against the United States for certain pay and allowances by an 
alleged officer in the Philippine Army from 1941 to 1945, or, in the alterna- 
tive, by a member of a guerrilla band in the Philippines, was rejected after 
an extensive review of the status of the Philippines and the Philippine 
Army prior to independence, and of the Philippine guerrillas. Eleuterio 
Logronio v. U. S., 133 F.Supp. 395 (Ct. CL, July 12, 1955). See also 
Bardoquillo v. U. S., 183 F. Supp. 407 (Ct. CL, July 12, 1955). 


International aviation—Warsaw Convention 


The Warsaw Convention was held applicable in an action against an 
airline and another corporation (which provided the ‘‘ramp or loading 
stairs’’) by a passenger who fell out of an open door of the aircraft at the 
New York airport. Chutter v. KLM Royal Dutch Airlines, 182 F.Supp. 
611 (S.D.N.Y., June 27, 1955). 


Letters rogatory—U S.S.R. 


Letters rogatory to take testimony before a Soviet court relative to the 
ability of distributees in the U.S.S.R. to enjoy the benefit, use and control 
of funds transmitted to them were issued by the New York Surrogate’s 


1 [Footnote omitted]. 
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Court, N. Y. County, but the motion to take the testimony of a person in 
Russia with respect to Soviet law was denied. In re De Lowe’s Estate, 143 
N.Y.S. 2d 270 (June 15, 1955). 


Aliens—U. S. immigration law—Hawaii— ‘foreign port or place’’— 
outlying possessions 


In Haymes v. Brownell, 181 F.Supp. 784 (Dist. of Col, May 31, 1955), 
it was held that the return of an alien ineligible for citizenship but perma- 
nently residing in the United States from a visit to Hawaii did not consti- 
tute ‘‘entry’’ from a foreign port or place or from an outlying possession; 
hence he was not deportable. 


Status of aliens—U. 8. Constitution 


The Supreme Court of Montana held unconstitutional as being in contra- 
vention of the equal protection clause of the 14th Amendment the Montana 
Alien Land Law which purported to bar from ownership of land certain 
resident aliens. State v. Oakland, 287 Pac. 2d 39 (Aug. 18, 1955). 


AMERICAN CASES ON NATIONALITY 


Derivative citizenship. Antonacci v. Brownell, 183 F.Supp. 201 (S8.D. 
TL, S.D., Aug. 3, 1955) (effect of denaturalization of father). 

Naturalization. Communist Party of U. 8. v. Subversive Activities Con- 
trol Board, 223 F. 2d 531 (Dist. of Col. Cir., Dec. 23, 1954, rehearing den. 
Jan. 14, 1955, cert. granted May 31, 1955) (ineligibility of members of 
Communist action organizations); Aure v. U. 8., 225 F. 2d 88 (9th Cir., 
Aug. 9, 1955) (eligibility of non-resident former member of naval service 
under saving clause of 1952 Act); Petition of Coronado, 132 F.Supp. 419 
(E.D.N.Y., May 17, 1954), affirmed 224 F. 2d 556 (2d Cir., May 12, 1955) 
(ineligibility of alien exempted from military service) ; Petition of Strati, 
131 F.Supp. 786 (H.D.Pa., Aug. 24,1954) (effect of saving clause on eligibil. 
ity of former member of armed forces whose previously acquired citizenship 
based on such service had been lost through residence abroad) ; Schenkel v. 
Landon, 133 F.Supp. 805 (D.Mass., June 14, 1955) (ineligibility of Swiss 
citizen exempted from military service) ; Petition of Oster, 287 Pac. 2d 859 
(Calif., Dist. Ct. of App., 4th D., Sept. 29, 1955) (ineligibility of Swiss 
citizen exempted from military service; effect of treaty); Petition of Regi- 
nelli, 116 A. 2d 214 (N. J., Atl. County Ct., n.d.) (criminal record more 
than ten years old not evidence of bad moral character) ; Petition of Lee Sui 
Lum, 181 F.Supp. 569 (8.D.N.Y., June 2, 1955) (eligibility of Chinese ad- 
mitted as son of merchant or government official under treaty of 1880 
with China, 22 Stat. 826); In re Echiverri, 131 F.Supp. 674 (D.Hawaii, 
June 9, 1955) (eligibility of Filipino lawfully admitted on board a naval 
vessel and never inspected or examined by immigration officer) ; Petition of 
Zaino, 131 F.Supp. 456 (8.D.N.Y., June 10, 1955) (eligibility of alien law- 
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fully admitted as member of armed forces after prior possibly unlawful 
entry). 

Actions to declare citizenship—jurisdiction, procedure and evidence. 
Junso Fujii v. Dulles, 224 F. 2d 906 (9th Cir., July 14, 1955) ; Hitaka Suda 
v. Dulles, 224 F. 2d 908 (9th Cir., July 14, 1955); Wong Gong Fay v. 
Brownell, 224 F. 2d 717 (9th Cir., July 20, 1955); Matsuo v. Dulles, 188 
F.Supp. 711 (§.D.Calif., Central D., June 22, 1955); Wong Chong Oy v. 
Dulles, 132 F.Supp. 483 (D.Minn., 3d D., July 22, 1955); Antonacci v. 
Brownell (supra, sub ‘‘derivative citizenship’’); Lee On v. Dulles, 131 
F.Supp. 310 (D.Mass., May 19, 1955); Wong Man Gin v. Dulles, 181 F. 
Supp. 549 (D.Mass., May 20, 1955) ; Puig Jimenez v. Glover, 131 F. Supp. 
550 (D. Puerto Rico, San Juan Div., June 10, 1955). 

Denaturalization. U.S. v. Chandler, 132 F.Supp. 650 (D. Md., May 20, 
1955); U. S. v. Title, 182 F.Supp. 185 (S8.D.Calif., Central D., June 8, 
1955) ; U. 8. v. Nowak, 183 F.Supp. 191 (E.D. Mich., S.D., July 15, 1955) ; 
U. 8. v. Bridges, 133 F.Supp. 638 (N.D. Calif., S.D., July 29, 1955); U. 8. 
v. Collins, 181 F.Supp. 545 (S.D.N.Y., Jan. 4, 1955); U. S. v. Shinkevich, 
131 F.Supp. 547 (E.D.Pa., April 26, 1955); U. S. v. Costello, 222 F. 2d 
656 (2d Cir., May 10, 1955). 

Expatriation. Correia v. Dulles, 133 F.Supp. 442 (D.Rhode Island, July 
8, 1955) (involuntary military service and oath of allegiance in Portugal) ; 
Lee You Fee v. Dulles, 133 F.Supp. 160 (E.D. Wis., Aug. 3, 1955) (failure 
to take up residence in the United States prior to 16th birthday; effect of 
war, financial inability and closing of U. S. consulate). 


CONCILIATION COMMISSION WITH ITALY UNDER TREATY OF PEACE 


Several cases of the Conciliation Commission? established between the 
United States and Italy pursuant to the Treaty of Peace signed February 
10, 1947,? are of interest.2 Article 78 of the treaty provides, in part, that: 


1. In so far as Italy has not already done so, Italy shall restore all 
legal rights and interests in Italy of the United Nations and their 
nationals as they existed on June 10, 1940, and shall return all prop- 
erty in Italy of the United Nations and their nationals as it now exists. 


4. (a) The Italian Government shall be responsible for the restora- 
tion to complete good order of the property returned to United Nations 


1 Consisting, under Art. 83 of the Italian Peace Treaty, of one American representa- 
tive, one Italian representative, and, in case of a failure to agree within three months, 
a third member to be chosen by mutual agreement (or by the Secretary General of the 
United Nations in case of inability to agree on the third member). See Domke, ‘‘ Settle- 
ment-of-Disputes Provisions in Axis Satellite Peace Treaties,” 41 A.J.I.L. 911 (1947). 
Antonio Sorrentino served as the Italian representative in these cases, and first Emmett 
A. Scanlan, Jr., and later Alexander J. Matturri, as the United States representative. 
Third members were used in several of the cases. 

242 AJ.LL. Supp. 47 (1948). This treaty was clarified and supplemented, as between 
the United States and Italy, by the so-called ‘‘Lombardo Agreement’? of Aug. 14, 1947, 
ibid. 146 and 152, 

3 Mimeographed copies of the opinions were made available by an officer of the De- 
partment of State. 
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nationals under paragraph 1 of this Article. In cases where property 
cannot be returned or where, as a result of the war, a United Nations 
national has suffered a loss by reason of injury or damage to property 
in Italy, he shall receive from the Italian Government compensation 
in lire to the extent of two/thirds of the sum necessary, at the date 
of payment, to purchase similar property or to make good the loss 
suffered... . 


For purposes of this article, paragraph 9 (a) states that: 


“‘United Nations nationals’? means individuals who are nationals of 
any of the United Nations, or corporations or associations organised 
under the laws of any of the United Nations, at the coming into forec 
of the present Treaty, provided that the said individuals, corporations 
or associations also had this status on September 3, 1943, the date of 
the Armistice with Italy. 

The term ‘‘United Nations nationals” also includes all individuals, 
corporations or associations which, under the laws in force in Italy dur 
ing the war, have been treated as enemy. 


The phrase ‘‘as a result of the war’’ caused difficulties. In U.S.A. ex rel. 
Erich W. A. Hoffman v. Italian Republic, Case No. 11, the two Commis. 
sioners rejected on April 11, 1952, a claim for personal property belonging 
to an American Foreign Service Staff Officer stored in an American Army 
warehouse in Naples; the property was stolen by unknown persons on Sep 
tember 7, 1946. The Commission said that it 


finds that there must be a sufficiently direct causal relationship between 
the war and the occurrence which causes the loss. The obligation as- 
sumed by Italy is the payment of compensation for a loss sustained by 
reason of injury or damage to property in Italy which is attributable 
to the existence of a state of war; and a loss sustained as a result of an 
occurrence in which the war was not a determinate factor cannot b» 
construed as creating an obligation under the provisions of paragraph 
4 (a) of Article 78. 

. . . Hypothetically, the social conditions existing shortly after the 
cessation of hostilities may have resulted in an increase in the fre- 
quency of theft losses in Naples, but this is not the point which must 
be determined in this case . . . the loss sustained by the claimant was 
the result of an occurrence which does not have a sufficiently direct 
causal relationship to the war as to be ‘‘a result of the war.” 


U.S.A. ex rel, Armstrong Cork Co. v. Itahan Republic, Case No. 6* in- 
volved an American-owned shipment of cork on an Italian vessel, called to 
Italy by Italian Government orders of June 6, 1940, and reaching Naples 
the day before Italian entry into the war. The cork was ordered by a1 
Italian Court to be sold to defray expenses of the Italian vessel-owner, 
after June 10, 1940, and before the United States entered the war. Italy 
contended that the interruption of the voyage prior to Italian entry into 
the war did not bring about a loss to the American owner ‘‘as a result of 


Rendered Oct. 26, 1953, by Antonio Sorrentino, and José Caeiro da Matta of Por- 
tugal as third member. 


152 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 50 


the war.” Over the dissent of the American Commissioner,’ the Commis- 
sion rejected the American claim on the ground that: 


the act chargeable to the Italian Government, that is, the Order issued 
on June 6, 1940, is prior to the declaration of war. Consequently, 
there is not involved, legally, an act or measure of war, whatever the 
meaning that may [be] attributed to this expression, notwithstanding 
the fact that the Order had been issued in contemplation of war... . 

Article 78, in paragraph 1, took expressly as a starting point, the 
date of June 10, 1940. ... 

After war was declared, no measure was taken with regard to the 
case under discussion which can be considered, in international law, a 
war measure (control, sequestration, ete.).... 


In case of doubt on this point, the Commission said that the result would 
follow from the rules that ‘‘the debtor party must profit from the benefit 
of the doubt,’’ and that ‘‘in case of doubt, restrictive interpretation is nec- 
essary.’ Rejecting the decision of the Franco-Italian Commission in the 
Pertusola case, the Commission said that ‘‘the expression war damages is 
not a technical expression with the same content in all countries: it is a 
general concept with a large variety of meanings, not necessarily limited 
to damages due to acts of war.” Italy’s liability is not limited to ‘‘damage 
caused by acts of war.’’ 

U.S.A. ex rel. MacAndrews & Forbes Co. v. Italian Republic, Case No. 
33,° involved blocking, and then sequestration and sale by Italian authori- 
ties, of licorice root stored in Italy. The Italian Government argued that 
the sale was necessary because the goods were perishable, and thus was not 
‘fas a result of the war.’ Rejecting this contention, the Commission found 
that the roots could have been stored for the duration of the war, and that 
therefore ‘‘the sequestration and sale took place not because of the perish- 
ability of the goods but because of their character as enemy property.’’ 
This was a compensable claim within the treaty. In U.S.A. ex rel. Henry 
J. Fischer, Jr., and Chester T. Heldman, Case No. 34 (Feb. 19, 1954), the 
Italian and American Commissioners joined in allowing compensation for 
wool belonging to Americans shipped from Egypt prior to Italy’s entry into 
the war but requisitioned by the Italian Government when the Italian ves- 
sel put into an Italian port after Italy’s entry into the war, but before the 
United States became a belligerent. In U.S.A. ex rel. Giuditta Grottanella 
Shafer v. Italian Republic, Case No. 17 (Dee. 6, 1954), the Commission, 


5 Commissioner Scanlan dissented on the ground that the order of June 6, 1940, for 
the vessel to return was so closely connected with the war, and the inability of the Ameri- 
can owner to protect his cork so much a result of the war, as to bring this claim within 
the treaty, since there was ‘‘sufficiently direct causal relationship between the war and 
occurrences which caused the loss.’? He believed that in interpreting the treaty phrase 
account should be taken of the United States’ proposal for the article, which defined ‘‘as 
a result of the war’’ to include ‘‘the consequences of any action taken by the Italian 
Government, any action taken by any of the belligerents, any action taken under the 
Armistice of September 3rd, 1943 and any action or failure to act caused by the exist- 
ence of a state of war.’’ 

8 Decided Dec. 6, 1954, with Emil Sandström of Sweden as third member. There was 
also a problem as to valuation. 
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with Emil Sandstrém of Sweden as third member, allowed a claim for 
requisitioned property, and for damage to property while occupied by 
Allied forces. The phrase ‘‘acts of war’’ could not properly be substituted 
for the broader term ‘‘as a result of the war,’’ which must include ‘‘at least 
administrative measures taken by the authorities for sustaining and in- 
creasing the war effort.” In contrast with paragraph 4(d), paragraph 
4(a) did not require that there be discrimination against United Nations 
nationals as a prerequisite for Italian liability.” Even though the Italian 
laws under which the requisitions took place had been enacted before Ital- 
ian entry into the war, the Commission found ‘‘that an important purpose 
was ... to provide material for possible Italian participation in the war 
and that, after Italy’s entry into the war [when claimant’s property had 
been taken], this became the paramount purpose of the measures taken 
under the laws.” Damage due to occupation by Allied forces was ‘‘a re- 
sult of the war,’’ and was not excluded by the provision in Article 76 con- 
cerning ‘‘non-combat damage claims against the forces of the Allied or 
Associated Powers arising in Italian territory.” The Italian Commis- 
sioner dissented. 

In U.S.A. ex rel. Helene M. E. Beaumont v. Italian Republic, Case No. 4 
(Oct, 26, 1953), Italy’s liability was held by the two Commissioners to in- 
clude the loss of an American-owned motor cruiser seized by Italian au- 
thorities in southern France, and later sunk by the Germans in an Italian 
port. The Commission rejected the Italian contention that compensation 
was due only when the property concerned had been in Italy on June 10, 
1940, at least in the ease of vessels, in view of Article 78, paragraph 9(c)£ 
Italy was held liable to compensate under the treaty for damaged property 
in Zara, which was ceded from Italy to Yugoslavia, U.S.A. ex rel. Joseph 
Fatovich v. Italian Republic, Case No. 35 (July 12, 1954). 

In U.S.A. ex rel. Elena Iannone Carnelli v. Italian Republic, Case No. 1 
(March 4, 1952), the United States and Italian Commissioners agreed that 
a compensation claim could successfully be pressed by an American who in 

7 The Commission rejected the Italian contention that compensation for ‘‘administra- 
tive measures’’ such as requisition was limited to the situations covered by Art. 78, par. 
4(d) of the treaty, which reads: 

‘‘The Italian Government shall grant United Nations nationals an indemnity in lire 
at the same rate as provided in sub-paragraph (a) above to compensate them for the los3 
or damage due to special measures applied to their property during the war, and which 
were not applicable to Italian property. This sub-paragraph does not apply to a loss 
of profit.’’ 

8 In defining ‘‘ property’? for purposes of Art. 78, par. 9(¢) adds that it includes ‘‘all 
seagoing and river vessels, together with their gear and equipment, which were either 
owned by United Nations or their nationals, or registered in the territory of one of tho 
United Nations, or sailed under the flag of one of the United Nations and which, after 
June 10, 1940, while in Italian waters, or after they had been forcibly brought into 
Italian waters, either were placed under the control of the Italian authorities as enemy 
property or ceased to be at the free disposal in Italy of the United Nations or their 
nationals, as a result of measures of control taken by the Italian authorities in relation 
to the existence of a state of war between members of the United Nations and Germany.’’ 


®See also U.S.A. ex rel. George Lewis Batchelder v. Italian Republic, Case No. 36 
(July 26, 1954), 
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July, 1944, sold real property in Italy which while in her ownership had 
been severely damaged by military operations in September, 1948. Selling 
the property in its damaged condition did not terminate her right to in- 
demnity.° In U.S.A. ex rel. S. A. Genovese Armamento e Rappresentanze 
and/or Rosasco v. Italian Republic, Case No. 31, the Commission +! held 
the Italian Government liable to compensate for a vessel constructed on 
behalf of an American, requisitioned by Italy, and sunk by German forces; 
the contention that the vessel had ceased to belong to claimant because of 
Italian Government requisition was met by the requirement of Article 78, 
paragraph 2, that 


The Italian Government shall nullify all measures, including seizures, 
sequestration or control, taken by it against United Nations property 
between June 10, 1940, and the coming into force of the present Treaty. 


Among the cases dealing with nationality of claimants, perhaps the most 
interesting is U.S.A. ex rel. Florence Strunksy Mergé v. Italian Republic, 
Case No. 3.12, The American-born claimant had never lost her American 
citizenship under the laws of the United States, but by marrying an Italian 
in Rome in 1933 she had acquired her husband’s Italian nationality under 
Italian law. She had lived in Italy with him for four years, and then had 
gone with him to Japan when he went as an Italian Government official. 
Apparently she did not return to the United States until late 1946, and then 
went on to Italy again after nine months. Claim was brought for the loss 
of personal property in Italy, and the only question referred to the Com- 
mission was whether her dual nationality prevented successful recovery. 
The Italian Government argued that it did, and the United States con- 
tended that the wording of Article 78, paragraph 9(a), sufficed to take the 
case out of the usual situation of a claimant possessing the nationalities of 
both claimant and respondent states. The Commission rejected the claim, 
admitting the possibility of claims on behalf of such dual nationals only 
when the dominant nationality was that of the claiming state. As for the 
terms of the treaty, it said in part: 


The fact that there exists in the Treaty . . . an apposite definition 
of persons who can invoke the benefits of Article 78 obligated its 
drafters even more to insert explicitly in the text all the cases which 
it was desired to include within its contents. Therefore, it is clear 
that, in the first sub-paragraph, no reference, direct or indirect, is 


10 Although the final draft of paragraph 4(a) did not use the term ‘‘owner,’’ earlier 
drafts showed the relevance of Art. 78, par. 9(b), providing that: 

tt (Owner? means the United Nations national, as defined in sub-paragraph (a) above, 
who is entitled to the property in question, and includes a successor of the owner, pro- 
vided that the successor is also a United Nations national as defined in sub-paragraph 
(a). I£ the successor has purchased the property in its damaged state, the transferor 
shall retain his rights to compensation under this Article, without prejudice to obliga- 
tions between the transferor and the purchaser under domestic law.’’ 

11 Decision of May 19, 1955, by Commissioners Sorrentino and Matturri, and third 
member José de Yanguas Messía of Spain. 

12 Unanimous decision of June 10, 1955, by Commissioners Sorrentino and Matturri, 
and third member José de Yanguas Messia (Spain). 


1956] JUDICIAL DECISIONS 155 


made to dual nationality. This is the surest indication that the prob- 
lem did not enter the minds of the drafters of the Treaty. If it had, 
it seems most probable that it would have been included in the defini- 
tion, even more so inasmuch as this legal situation has previously given 
rise to numerous controversies and arbitrations on the international 
level.18 


The second sub-paragraph covered an entirely different situation from 
claimant’s. As for the ‘‘spirit of the Treaty,” the Commission held that 
“the provision can not be extended to cases not contemplated in the 
Treaty,’’ adding: 


The United Nations obviously could have inserted in the Treaty ... 
a specific rule to govern cases of dual nationality, apart from or even 
in conflict with the generally recognized rules of international law, 
and such an obligation would have been legally binding on the Italian 
Government. However, they did not do so; and it is a universally 
admitted principle, in international law as in domestic law, that any 
contractual obligation—and the Treaty, by its nature, is such—must 
be performed only within the limits of what has been agreed. 


As the treaty contained no provision governing the case, the Commission 
held that it must ‘‘turn to the general principles of international law.’’ 
Under them, : 


two solutions are possible: a) the principle according to which a State 
may not afford diplomatic protection to one of its nationals against the 
State whose nationality such person also possesses; b) the principle of 
effective or dominant nationality. 


Both principles were found in the Hague Convention of 1930, Articles 4 
and 5 respectively,** as well as in the arbitral and judicial decisions. The 
Commission said that the first principle ‘‘is based on the sovereign equality 
of States in the matter of nationality,’’ while the second ‘‘had its origin in 
private international law,’’ but ‘‘decisions and legal writings, because of its 
evident justice, quickly transported it to the sphere of public international 
law.” The Commission was ‘‘of the opinion that no irreconcilable opposi- 
tion between the two principles exists; in fact, to the contrary, it believes 
that they complement each other reciprocally.” Both had been accepted 
by the Hague Convention and the International Court of Justice. In the 
opinion of the Commission: 


The principle, based on the sovereign equality of States, which ex- 
eludes diplomatic protection in the case of dual nationality, must yield 


18 The Commission pointed out that in the Brignone case before the Italo-Venezuelan 
Commission of 1903 (Ralston, Venezuelan Arbitrations of 1908, p. 710), the claim of a 
person of both Italian and Venezuelan nationality was rejected even though the proto- 
col establishing the commission gave it jurisdiction over ‘‘all the remaining Italian 
elaims, without exception.’’ 

14 See 24 À.J.I.L. Supp. 193 (1930). Of the Hague Convention, the Commission said 
that it, ‘‘although not ratified by all the Nations, expresses a communis opinio juris, by 
reason of the near-unanimity with which the principles referring to dual nationality were 
accepted.’? The Commission reviewed the cases and literature on claims on behalf of 
persous having the nationality of both claimant and respondent states. 
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before the principle of effective nationality whenever such nationality 
is that of the claiming State. But it must not yield when such pre- 
dominance is not proved, because the first of these two principles is 
generally recognized and may constitute a criterion of practical appli- 
cation for the elimination of any possible uncertainty... . 

In order to establish the prevalence of the United States nationality 
in individual cases, habitual residence can be one of the criteria of 
evaluation, but not the only one. The conduct of the individual in his 
economic, social, political, civil and family life, as well as the closer and 
more effective bond with one of the two States must be considered. 


By way of guidance, the Commission declared that United States na- 
tionality would prevail in cases of children born in the United States of an 
Italian father and habitually living there, and in the ease of Italians who 
became naturalized in the United States but regained Italian nationality 
through sojourning in Italy for more than two years without intention of 
retransferring residence permanently to Italy. In the case of American 
women married to Italian nationals, 


United States nationality shall be prevalent in cases in which the 
family has had habitual residence in the United States and the inter- 
ests and the permanent professional life of the head of the family were 
established in the United States. 


Upon dissolution of such a marriage, if the widow transfers her residence 
from Italy to the United States, case-by-case evaluation is to be made as to 
whether ‘‘the new residence is of an habitual nature,” bearing in mind 
‘also the widow’s conduct, especially with regard to the raising of her 
children, for the purpose of deciding which is the prevalent nationality.’’ 
The Commission added: 


United States nationals who did not possess Italian nationality but 
the nationality of a third State can be considered ‘‘United Nations 
nationals’’ under the Treaty, even if their prevalent nationality was 
the nationality of the third State. 

In all other cases of dual nationality, Italian and United States, 
when, that is, the United States nationality is not prevalent in accord- 
ance with the above, the principle of international law, according to 
which a claim is not admissable against a State, Italy in our case, when 
this State also considers the claimant as its national and such bestowal 
of nationality is, as in the case of Italian law, in harmony (Article 1 
of the Hague Convention of 1930) with international custom and gen- 
erally recognized principles of law in the matter of nationality, will 
reacquire its force. 


In the instant case the Commission found claimant not to have ‘‘dominant 
nationality” of the United States, since 


the family did not have its habitual residence in the United States and 
the interests and the permanent professional life of the head of the 
family were not established there. In fact, Mrs. Mergé has not lived 
in the United States since her marriage, she used an Italian passport 
in travelling to Japan from Italy in 1937, she stayed in Japan from 
1987 until 1946 with her husband, an official of the Italian Embassy 
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in Tokyo, and it does not appear that she was ever interned as a na- 
tional of a country enemy to Japan. 


In U.S.A. ex rel. Hilda Menkes v. Italian Republic, Case No. 18 (Jan. 9, 
1953), and U.S.A. ex rel. Alexander Bartha v. Italian Republic, Case No. 19 
(March 30, 1953), Commissioners Sorrentino and Scanlan joined in finding 
that claimants of Austrian origin, who became naturalized American citi- 
zens on February 20, 1948, in the former case, and June 4, 1945, in the 
latter, were ‘‘United Nations nationals” entitled to compensation for per- 
sonal property seized in Trieste in 1943 under Italian Government instruc- 
tions sequestrating personal property of emigrating Jewish refugees who 
had gone to enemy countries. Over the dissent of the Italian Commis- 
sioner, the American Commissioner and third member took the same posi- 
tion in U.S.A. ex rel. Jack Feldman v. Italian Republic, Case No. 23,16 
where the emigrant from Czechoslovakia (an American citizen since Feb- 
ruary 27, 1945) had first been treated as an enemy by Italian and German 
authorities in Italy in 1944, after the Italian Armistice. The time limita- 
tion with respect to nationality under the first sub-paragraph of Article 78, 
paragraph 9(a), did not apply to the second sub-paragraph concerning 
persons ‘‘treated as enemy’’; the reason for the limitation in the former 
sub-paragraph being that ‘‘it was not considered equitable’’ that the num- 
ber of potential claimants be increased after the Armistice by ‘‘intentional 
acts of the individuals themselves’’ such as naturalization in one of the 
victorious states. However, in U.S.A. ex rel. Hilda Gutman Bacharach v. 
Italian Republic, Case No. 22, the American and Italian Commissioners 
joined in rejecting a claim for destruction by bombardment in August, 
1943, of property in Italy belonging to a stateless Jewish person of German 
origin, who had left Italy in 1938 after the coming into force of a decree 
prohibiting the residence of foreign Jews and who became an American 
citizen December 3, 1946. Contrasting the wording ‘‘have been treated’’ 
with the broader concept of ‘‘considered’’ or ‘‘regarded,’’ the Commission 
found ‘‘conerete specific action’’ implicit in the language used, adding: 

15 This decision was followed in rejecting the claim in U.S.A. ex rel. Winifred Cecil 
Mazzonis, Case No. 9 (June 10, 1955), where an American woman born in 1907 had 
married an Italian in Italy in 1942 and lived with him in Italy until his death in 1948. 
She made a brief visit to the United States after his death, returned to Italy to settlo 
his estate, and came back to the United States in 1949. The Commission referred to the 
fact that her marriage was to a person who was an enemy of the United States at the 
time, and that neither her husband’s professional life nor the family’s habitual resi- 
dence had been in the United States; they did not come to the United States after the 
end of hostilities, and if her husband had not died she ‘‘ would presumably still be living 
in Italy.’’ 

16 Decision of Dee. 6, 1954, joined in by Commissioner Matturri (U.8.A.) and third 
member Emil Sandstrém (Sweden). Italian Commissioner Sorrentino dissented on the 
grounds that treatment as enemy must be equated to nationality rather than made moro 
extensive in coverage, and that after the 1943 Armistice Italy could not be held to have 
regarded claimant as enemy when it was German or Italian-Fascist enemies of Italy who 
so regarded him, particularly as there was no evidence that the German authorities ac- 
tually controlling Trieste and confiscating claimant’s property were applying (or pur- 
porting to apply) Italian law. In his view such confiscation might be compensable under 
Art. 78 to a proper claimant, but it did not ‘‘concretize treatment as enemy.’’ 
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To be treated as enemy necessarily implies on the one hand that there 
be an actual course of action on the part of the Italian authority (and 
not an abstract possibility of adopting one), and on the other hand that 
said course of action be aimed at obtaining that the individual who is 
subject to it be placed on the same level as that of enemy nationals. 


Problems of proof, particularly as to ownership, cause of loss, and value, 
arose in many of the cases submitted to the Conciliation Commission. In 
U.S.A. ex rel. Norma ullo Amabile v. Italian Republic, Case No. 5 (June 
25, 1952), Commissioners Scanlan and Sorrentino joined in rejecting a 
claim for lack of evidence when claimant’s own affidavits were contradicted 
by her own later signed statements. Pointing out that it would hear oral 
testimony only ‘‘in exceptional cases for good cause shown,’’ the Commis- 
sion stated that affidavits, atti di notorietà, signed statements, and similar 
ex parte instruments could be admitted in evidence for whatever probative 
value they might have. It said: 


Unlike a domestic court of law, the Commission is not obliged to ex- 
clude all evidence which does not meet the criterion recognized by the 
legal system under which a domestic court of law functions; on the 
contrary, the Commission has been empowered by the Treaty of Peace 
to employ the widest possible latitude in receiving and evaluating evi- 
dence in its search for the truth; and, in adopting such a criterion, 
the Commission is only conforming to the customary practice followed 
in international arbitral claims procedures. .. . 

. . . The question of the evidentiary weight which the Commission 
will give to such [ex parte] documentary evidence is a separate matter 
which must be determined in the light of all the circumstances sur- 
rounding a particular case.! 


A curious point of proof caused the rejection of the claim in U.S.A. ex rel. 
Giuseppe Caccamese v. Italian Republic, Case No. 10 (April 11, 1952), 
based on aerial bombardment damage to a building and contents belonging 
to claimant’s brother, an Italian national killed during the bombardment. 
Although it was shown that claimant was his brother’s sole heir, there was 
no showing that the property damage occurred after the brother’s death 
and inheritance by the claimant; thus claimant could not show that he had 
suffered a loss by reason of injury or damage to his property in Italy. 


17 Other cases discussing questions of evidence and proof included U.S.A. ex rel. Stein- 
way & Sons v. Italian Republic, Case No. 30 (April 10, 1953); U.S.A. ex rel. Erie W. 
Mandelik v. Italian Republie, Case No. 67 (May 19, 1955); and U.S.A. ex rel. Andrew 
Znamiecki and Sophie Znamiecki Chace v. Italian Republic, Case No. 28 (May 24, 1955). 
Valuation was the chief issue in dispute in U.S.A. ex rel. Ermenegilda Petrillo v. Italian 
Republic, Case No. 24 (March 21, 1952); U.S.A. ex rel. Abraham and Perl Weiss v. 
Italian Republic, Case No. 27 (Nov. 25, 1953); and U.S.A. ex rel. Adolf Rubin and 
Isidore Lanezi v. Italian Republic, Case No. 48 (April 6, 1955). In U.S.A. ex rel. 
Joseph Fatovich v. Italian Republic, Case No. 35 (July 12, 1954), the Commission held 
that interest was not to be included in the amount of compensation, since the treaty had 
not specified interest, and this result accorded with ‘‘what this Commission considers to 
be equity and justice to a debtor Government, as well as the sounder opinion of other 
international tribunals. ’? 

A compromise agreement between the majority owners of an Italian vessel and the 
Italian Government, specifically reserving any rights under the treaty of claimant as 
th owner, did not prevent claimant’s recovery based on sinking of the vessel; U.S.A. ex 
rel. Rose Barrera v. Italian Republic, Case No. 141 (July 15, 1955). 


BOOK REVIEWS AND NOTES 


Académie de Droit International. Recueil des Cours, 1950." Paris: 
Recueil Sirey, 1950. Tome I: pp. vi, 718; Tome II: pp. viii, 614 (Vols. 
76 and 77 of the whole series). Indexes. 


It is a pleasure, though a formidable undertaking, to renew the review- 
ing of this important series of lectures in international law, which has been 
interrupted for a decade or more. The volumes look much the same, with 
photographs and biographical notes for each lecturer, and an index and 
table of contents at the end of each volume. There are, however, only two 
volumes per year, and the number of lecturers is less; and lectures are now 
given either in French or in English. It might be interjected that the 
Académie now offers a certificate based on examination. The two volumes 
contain eleven sets of lectures, and the growing international character of 
the world is shown by the difficulty of assigning the speakers to proper na- 
tionalities: two Swiss; France-Netherlands, France-Turkey, France-Lithu- 
ania; two United States; one Norway; one Italy; one Belgium; one Eng- 
land. Some, perhaps, should be designated by the international organiza- 
tion they serve, rather than by a nation. 

The usual general survey of international law was given, for 1950, by 
Senator Henri Rolin of Belgium, who noted that the title had been changed 
from “Principes de Droit international public” to “Règles générales du 
Droit de la Paiz.” He says, and shows, that he is interested not in clas- 
sical theories, but in the essential principles deriving from the actual evolu- 
tion of world society today ; and he defines international law not in terms of 
the state but as an ‘‘ensemble de régles ou d’institutions auxquelles une 
collectivité reconnait ou attribue un caractére de nécessité sociale, et dont, 
à ce titre, elle s’efforce d’assurer le respect.’ That law is no longer limited 
to interstate relations, but includes relations between international organi- 
zations, between them and states, between states and aliens, and even be- 
tween a state and its own nationals, and between the community of nations 
and individuals. Thus, he thinks the term inter-national law is inadequate, 
and prefers law of nations (droit des gens). The consent on which inter- 
national law rests is the consent of humanity. 

Rolin would not, he says, like Scelle, erase the state, which is still the 
center of international relations; nor would he give up sovereignty, though 
he would define it more flexibly. He doubts if the right of recognition— 
which collides with self-determination—can survive; it belongs properly to 
an international authority. State succession is a dangerous term, improp- 

* The JOURNAL is happy to resume the review of the Hague Academy Recueil des Cours 
which was interrupted by the war and subsequent conditions. The last review of these 
volumes, covering the lectures for 1938 (Vols. 63-66), appears in 34 A.J.I.L. 357 (1940). 


The volumes which have appeared since that time will be surveyed in later issues of the 
JOURNAL and the review of the series brought up to date. 
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erly taken over from private law. Nationality (Ch. IT) is fairly well cared 
for, except for statelessness; but title to territory is not so clear today, 
particularly as regards colonies. The community of nations has an interest 
in any transfer of territory. The United States’ claim to subsoil under 
the high seas is hardly distinguishable from sovereignty, though it might 
ultimately be maintained as prescriptive right; but claims to sovereignty 
over the surface of the sea, e.g., fishing, are a flagrant violation of interna- 
tional law. As to the air, the height and speed of modern aviation make 
it impossible any longer for the subjacent state to maintain control. 

Chapter III discusses, with little enthusiasm, ‘‘fundamental rights,” and 
Chapter IV the distribution of competences. In Chapter V Rolin takes up 
with more interest the problem of domestic jurisdiction, comparing Article 
15(8) of the Covenant with Article 2(7) of the Charter, and concluding 
that domestic jurisdiction is what is left to the state that is not covered by 
international law and does not affect recognized rights of other states or 
of the community of nations. Chapter VII deals with conduct of foreign 
relations—constitutional limitations, validity of treaties. The responsibil- 
ity of states (Ch. VIII) is based too much on civil law and needs to be en- 
tirely reconstructed ; the interest of the community needs to be recognized 
through international penal law. The theory that an injury to an indi- 
vidual is an injury only to his state is now outstripped by practice. A 
final chapter considers international organizations and the supra-national 
forces now at work. He recognizes the great weakness of the community 
of nations as regards legislative ability, but asserts that this cannot be 
remedied without weighted representation. Psychological conditions are 
not such as to give hope for advance of a supra-national character. 

J. S. Pictet, Director General of the International Committee of the Red 
Cross, writes on ‘‘La Croix-Rouge et les Conventions de Genève.” A short 
historical survey helps to explain the somewhat confusing relationship be- 
tween the various Red Cross bodies and their part in the making of the 
conventions concerning prisoners of war. He summarizes the four con- 
ventions of 1949, which he regards as a great advance; but he wonders how 
any obligation to respect the human person can be upheld under modern 
conditions of war-making. 

“The Jurisdiction of the International Court of Justice”? was the subject 
of Edvard Hambro, at that time Registrar of the Court. There is no 
greater need, he says, than to create a world built on law, and ‘“‘there is no 
greater law-making agency in operation than international courts.’ After 
a chapter of historical background, he takes up jurisdiction ratione per- 
sonae, and in Oh. III, ratione materiae. Chapter IV considers Article 
36(2) of the Statute, including reservations and domestic jurisdiction; 
Chapter V, jurisdiction in advisory cases; and Chapter VI, preliminary 
objections. He differentiates between legal disputes—those in which the 
parties seek to find out their respective rights, and political disputes— 
those in which the parties wish to change existing law; but, he says, any 
problem can be given a legal formulation and thus get before the Court. 
Of the forty decisions which had been made by the Court at that time, 
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thirteen related to jurisdiction. The Court, he says, should not give an 
advisory opinion which amounts to deciding a dispute on its merits. 

“TL, Arbitrage international entre Gouvernements et Particuliers” is the 
title of an especially interesting set of lectures by Professor Charles Cara- 
biber. Like that of Rolin, it is expressed in succinct and forceful style. 
His particular point of attack is the putssance public: governmental con- 
trols are steadily increasing, and the individual lacks procedures and means 
of execution in his disputes with the state. He refers to some recent ef- 
forts to remedy this situation: in France, there is a responsibility of the 
state for faults of the publie service and a responsibility without fault 
founded on equitable considerations; in England, the Crown Proceedings 
Act of 1947; in the United States, the Federal Tort Claims Act of 1946. 
But such internal legislation is not enough; the speaker asserts that only 
international law can do the job and that, in so doing, it would help the 
national as well as the alien. Various pressures are converging, he sug- 
gests, to make disappear ‘‘le dogme pernicieux de l’immunité de juridiction 
de l’Etat sous ses divers aspects.’’ States as well as individuals must be 
subject to the law; the appearance of a state in behalf of its national is 
now only a form. For this purpose it does not seem to the reviewer that 
it would be necessary to abolish the rule of local redress; aside from other 
reasons, the result would be a very heavy burden upon whatever interna- 
tional jurisdiction was provided. 

There is a useful chapter on commercial arbitration between individuals, 
followed by another which inquires why states should not be parties in such 
proceedings. The discussion at this point raises a question in the reader’s 
mind whether arbitration is regarded as a legal procedure. In conclusion, 
M. Carabiber is willing to allow the state a superior position and to over- 
ride private rights for certain purposes, provided that such private persons 
are properly indemnified. 

Jean Graven, whose contribution was entitled ‘‘Les Crimes contre l’Hu- 
manité” is President of the Cour de Cassation Pénale of the Canton of 
Geneva, and has long worked with organizations in the field of interna- 
tional criminal law. Crimes against humanity, he says, are old, but new 
as a juridical concept. He traces the idea from early writers through the 
Nuremberg principles which, he asserts, are only a compromise between the 
traditional view that a state may do as it wishes with its own nationals, 
and the new view that there is a minimum of fundamental rights for every 
human being, which rights should be upheld by international law. This 
new view, he admits, is frightening, and will progress slowly. He develops 
the juridical theory in Chapter III. For its growth, there must be com- 
munity of feeling, a psychological bond, a sense of responsibility; and 
World War II helped develop these factors. It is a wide and useful sur- 
vey, well documented. 

The first of the lectures in Vol. II(77) was given by Professor A. A. 
Berle, entitled ‘‘The Peace of Peoples.’? The Charter of the United Na- 
tions, he says, set up rights for peoples as well as for states, and the greatest 
right of peoples is to have their peace undisturbed. The general theme is 
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that the Charter abrogated the idea that states only are subjects of inter- 
ne law. ‘‘We, the peoples’’ has as much revolutionary force in the 


x .|| Charter as it had in the American Constitution. Peace is tied to political 


force and must be based upon law. He credits the Latin American nations 
with putting into the Charter the idea of collective self-defense, which is 
part of keeping the peace. He concludes with a ‘‘vision of unity’’ under 
world law. 

M. Kopelmanas took for his subject ‘‘Le Contréle internationale,’ by 
which he apparently means the executive function in international organi- 
zation (he refers to the different meanings in French and English of the 
word ‘‘control’’). Internally, such control is exercised by the executive 
branch, and by courts, which ask whether there was competence to take 
an action, and whether it was taken in accordance with law. The court, 
however, has not been entrusted with this function in international rela- 
tions. The test is the extent of the power of intervention given to the 
organs charged with control; and he discusses the current situation in 
four stages of increasing control: (1) Dédoublement fonctionnel, a happy 
term by which Professor Scelle refers to international functions performed 
by national agents; (2) publicity, which is indispensable; (3) inspection 
by an independent organ, e.g., for prisoners of war, or narcotics; (4) 
direct administration by an international body of functions now performed 
by a national body. The last of these, in his view, would be best, but he 
sees little chance for development along these lines. Throughout the 
lectures, he constructively suggests fields in which more international con- 
trol might be given. 

““Co-ordination—A New Problem of International Organization’? is the 
subject of Mr, C. W. Jenks, of the International Labor Organization. He, 
too, starts from the proposition that states are no longer the only subjects 
of international law, which must now consider relations between various 
international organizations—general, specialized, regional, and others. Af- 
ter a chapter of historical background, he devotes three chapters to legal 
foundations of co-ordination, surveying in comprehensive fashion the con- 
stitutional instruments and inter-agency agreements, and their rules of 
procedure. Chapter V deals with the machinery of co-ordination, and the 
author remarks that the Economic and Social Council is now assuming 
the responsibility given to it by the Charter. All this development in 
five years! 


. the whole scheme rests upon the assumption that there can not be, 
in the modern world, any single focus of authority where decisions 
on matters of international concern can be centralized; and that, in 
these circumstances, it is essentially a scheme for securing widespread 
agreement by processes of conciliation and recommendation. (p. 
299.) 


“Le Droit de Société interhumaine et le ‘jus Gentium’ ” is the strange 
title of lectures by Jean Moreau-Reibel, a researcher and teacher of moral 
philosophy. The author manifests a wide knowledge of medieval thinkers. 
He goes back to Cornéade, who inspired Cicero, and traces through thinkers 
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up to Grotius, to develop the concept of a juridical entity of the whole 
human race, as distinct from the law of nations—a ‘‘jus societatis hu- 
manac,” to use the words of Cicero. It is an interesting exploration and, 
strange as the title may sound, leads into the growing ideas of today con- 
cerning the place and the rights of human beings in international law. 

“‘Les Accords de Tutelle” was the subject of lectures by G. Vedovato, 
of the Italian Foreign Office and Director of the Rivista di Studi politict 
internazionali. The trusteeship system, he says, depends upon the trustee- 
ship agreements, and there is no obligation under the Charter to make them. 
In Chapter II he considers the parties to the agreements, and how these 
agreements were made through a converging of wills, including the Gen- 
eral Assembly. The content of the agreements is surveyed in Chapter IIT; 
the authority of the administrator in Chapter IV, and his duties in Chapter 
V. The success of the system depends upon the good faith of the ad- 
ministrators, and the flexibility of the agreements gives hope that they will 
support the system. 

The reviewer himself gave some lectures on the topic ‘‘International 
Organization and the Law of Responsibility.” They may be dismissed 
as speculations, inspired by the decision of the International Court of 
Justice permitting the United Nations to make claims, as to how the law 
of responsibility of states might apply in the case of the United Nations. 

Looking back over this collection of viewpoints, it may be said that they 
are up-to-date discussions, and reflect in various ways the revolution(s) 
now stirring in international law. Responsibility for this orientation 
doubtless belongs to those young and revolutionary thinkers, professors 
Gidel and Scelle, respectively President and Secretary General of the 
Curatorium. 

CLYDE EAGLETON 


Les Présomptions en Droit International Public. By Jacques-Michel 
Grossen. Neuchâtel and Paris: Delachaux & Niestlé, 1954. pp. 189. 
Sw. Fr. 9.40. 


In his preface to this interesting book, Professor Sauser-Hall notes that 
it is the first publication of a young Swiss jurisconsult; his enthusiasm 
for this ‘‘contribution of great value” is shared by the reviewer. Mr. 
Grossen examines the question whether presumptions, as a device for the 
solution of problems of proof, have a place in international law as they 
have in most systems of national law. He quotes Professor Edmund M. 
Morgan: 


Every writer of sufficient intelligence to appreciate the difficulties of 
the subject has approached the topic of presumptions with a sense of 
hopelessness and has left it with a feeling of despair. 
But Mr. Grossen, with heavy reliance on English and American authors and 
with a thorough positivistic inductive approach, answers his question con- 
vineingly in the affirmative, thus disagreeing in part with Professor Can- 
sacchi, who admits the place in international procedure of presumptions 
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of fact but denies that presumptions of law can fit in the international 
legal system. (Mr. Grossen, incidentally, states his views with great clarity 
and succinctness in numerous résumés and conclusions, as at pages 50-52.) 

The first chapter examines the general theory of presumptions in private 
law; here the author examines a wide range of authors from Aleiat and 
Menochius to Wigmore and Morgan, and also the provisions of many civil 
codes and the Anglo-American law of evidence. He explains that pre- 
sumptions are used as a process of reasoning by which one may draw from 
a known fact conclusions regarding a fact unknown. Thus the judge, con- 
fronted with the known fact that X has not been heard from for a certain 
period of years, may be required by a statutory rule to presume, that is 
here to conclude, that X is dead. Presumptions are procedural rules, not 
rules of substantive law; they affect the burden of proof and the burden 
of persuasion. 

Chapter Two examines the presumptions invoked in the decisions of 
international tribunals. The author has examined a large number of cases 
and has relied heavily on the works of Sandifer and Ralston, although 
unfortunately Nielsen’s work was apparently not available to him. He 
deals first with twelve presumptions and the proof of facts; here are in- 
eluded the presumptions of good faith, of respect for international law, of 
nationality, of hostile destination, and of the legal authority of a 
head of state. The following section deals with presumptions and the 
interpretation of treaties where the canons of construction are examined. 
Here, for example, he examines the question whether the requirement of 
ratification should be presumed, concludes that this is a rule of proof, 
and agrees with the Harvard Research that it should be. But the author 
does not accept all the presumptions he studies and notes further that 
his list is selective and not exhaustive. 

Chapter Three is a study of presumptions in treaties and in the doc- 
trine of international law. An examination of many treaties leads him to 
the conclusion that conventional presumptions are rare. He notes here 
the presumptions of expatriation in the Bancroft treaties, the presumption 
of death in the 1950 Convention on the Proof of Death of persons who 
disappeared during World War II, and the use of presumptions in the 
various drafts of definitions of aggression as in the Geneva Protocol. In 
the field of doctrine he begins with an examination of the view that every 
state is presumed to have given its consent to the rules of customary inter- 
national law; he does not purport to enter into an exhaustive study of this 
point, but has some shrewd observations on it. 

Chapter Four is devoted to presumptions and the formation of sub- 
stantive rules of international law. The author distinguishes here espe- 
cially between présomption-concept and a présomption preuve, and shows 
the many different ways in which the term ‘‘presumption”’ is employed. 
He notes that authors who deal with international law from the sociological 
point of view are those who resort least often to présomptions-concepts. 
Among other points here he agrees with Brierly that the presumption of 
state complicity is inadequate to explain all cases of state responsibility. 
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Chapter Five sets forth theoretical observations on the subject of pre- 
sumptions in international law and the book closes with a brief section 
of conclusions. Mr. Grossen says: ‘‘In international law, as in internal 
law, legal presumptions [présomptions de droit] necessarily exist’’ [‘‘s’im- 
posent par leur nécessité’’]. He ends with emphasis upon his objective, 
which is to show the importance of questions of proof in international 
practice and to clarify one of the principal technical procedures in this 
field. Ile has done the task well and the judge or arbitrator on any inter- 
national tribunal will particularly find the study of this volume worth 
while. 

Par ©, JESSUP 


Identity and Continuity of States in Public International Law. By 
Krystyna Marek. Geneva: Librairie E. Droz, 1954. pp. vi. 616. 


In his recent study on the identity of states under international law 
(this Jourwan, 1955, pp. 68-76), this writer stated that in spite of the 
fundamental importance of this problem, there are few pertinent mono- 
graphs. The book under review, a doctor’s dissertation by a disciple of 
Professor Guggenheim, is now a massive monograph on this problem and, 
to say it at once, a brilliant one. 

The author approaches the problem as a strictly legal, not a material 
or historical one; as merely another aspect of the problem of the extinc- 
tion of states. As the problem arises practically only in dubious cases, it 
has a polemic character. 

The study is based on an immense volume of documents, literature, and 
judicial decisions. The author investigates, first, the three positive inter- 
national rules: identity of states in spite of territorial changes, in spite 
of revolutionary changes, and in spite of belligerent occupation. This 
part includes highly interesting investigations on governments in exile, 
on pseudo-governments in exile, on puppet governments and puppet 
states, set up by a belligerent occupant. Of importance is the author’s 
stand that, whereas a genuine revolution is legal under international law, 
a fake revolution, promoted from outside, is simply an illegal act of inter- 
vention. 

As to the tests of identity, the author rejects the unilateral decision of 
the state concerned as well as recognition or non-recognition by third states 
or treaty norms. This test can only be found in norms of general inter- 
national law. The author stands for a fourth norm: identity of a state 
which has been fully suppressed, but by an illegal act, and is later restored 
or has at least a chance of being restored. In such case, the author 
contends, the state is suppressed, but its identity is guaranteed merely by 
the survival of an ‘‘ideal legal notion.” 

The second part gives a painstaking analysis of concrete cases: Italy 
(for identity, no new state), Yugoslavia and Austria, 1918 (no identity, 
new states). With this analysis we concur. In the cases of Czechoslo- 
vakia, Albania, Austria (1938-1945), and Ethiopia, the identity is affirmed. 
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Whereas in these cases restitution has been achieved, the author also affirms 
the continuance and identity of the Baltie Republics, since the Soviet an- 
nexation was illegal and lacks finality. Highly interesting treatment is 
given to the problem of present-day Poland, which the author calls ‘‘ Yalta- 
Poland’’; the latter is not only a puppet government but a puppet state, 
not identical with the Polish Republic; the latter is not yet extinct, but 
continues identically as an ‘‘ideal legal notion.’’ 

To bolster her ‘‘fourth norm” concerning identity in such cases of 
total, but illegal suppression, the author stands pat on the axiom: Ez 
injuria tus non oritur. She is, on the other hand, realistic enough to 
recognize that there must be at least a chance of restitution in foreseeable 
time; for such full divorce between law and facts cannot last ad infinitum. 
Against the above-stated axiom stands the principle of effectivity. 

Naturally, we have some reservations. The rule Ha injuria ius non 
oritur is not absolute, as every revolution proves in municipal law. For 
a revolution, while legal under international law, is strictly illegal under 
municipal law. Revolution, if successful, creates new law; if unsuccess- 
ful, it is simply high treason. Revolutionary creation of new norms there- 
fore is not a particularity of international law. Does not the author, to 
defend her ‘‘fourth norm,’’ rather reason de lege ferenda? To guaran- 
tee that no new law will originate in a breach of law, international law 
would have to have a fully advanced organization and to be based on very 
different sociological foundations from the present-day law of nations. 
Does not the author depict the norm of the identity of states in spite of 
territorial changes in too absolute a manner? This writer has shown the 
uncertainties surrounding this rule. Finally, the author does not treat 
the principal case, that of Germany; but these reservations by no means 
prevent this reviewer from stating that the book under review is a bril- 
liant piece of investigation and writing on a fundamental problem and a 
convincing proof of unusual talent. 

Josar L. Kunz 


Diritto Bellico. (2nd rev. ed.) By Giorgio Balladore Pallieri. Padua: 
Cedam, 1954. pp. xii, 464. Index. 


This is the second edition of the author’s treatise on the laws of war 
and neutrality. 

The first part deals with the nature and legitimacy of war. The author, 
a professor at the Catholic University of Milan, correctly stresses that war 
is a phenomenon within international law, and states that the doctrine of 
bellum justum is not a norm of positive international law. He proves that 
the idea that war is only legal as a reaction against injury, is an ethical 
postulate, not a norm of international law. In positive international law 
war serves as a means for obtaining redress as well as a means for changing 
international law. He shows, contrary to many present-day wishful 
thinkers, that even today war is never illegal under general international 
law. All attempts to restrict or abolish war are contained only in par- 
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ticular, treaty-made international law; but neither the Covenant of the 
League of Nations nor the Kellogg-Pact nor the United Nations Charter, 
which is not binding on non-members, has abolished war. War is not a 
mere accident, but a consequence of the deficiencies and imperfections of 
present-day international law. Hence it is not possible to abolish war 
and leave international law unchanged. Such abolition is only thinkable 
when international law shall have first achieved a high degree of organiza- 
tion and shall have been based on very different sociological foundations. 

True, under modern particular international law a war can be legal or 
illegal. But even if illegal, it is nevertheless war and governed by the 
same laws of war as a legal war. The author takes a strong stand against 
the tendencies to ‘‘abolish’’ the laws of war without having succeeded in 
abolishing war. As long as war, legal or illegal, remains a possibility in 
reality, it is far better that international law, in recognition of this reality, 
should discipline at least the conduct of war, whether legal or illegal. 
The laws of war continue, therefore, to be an important part of international 
law. This reviewer is in accord. 

The second part—the laws of war—shuns the usual trichotomy of land, 
naval, and aerial warfare, but tries to treat all forms of warfare in a 
more adequate system. The third part—the law of neutrality—is divided 
into general observations, the problem of the neutrals’ duties not to do 
or allow certain acts to be done in their territory, and the neutrals’ duties 
to allow certain acts done by the belligerents. 

We give a few concrete examples of the author’s stand with regard to 
single problems. The author correctly holds that the spy does not commit 
an illegal, but simply a risky action. He holds that the law of blockade 
and contraband has not been changed. The so-called ‘‘total blockade’? 
constitutes only a series of per se illegal acts; it is not a new legal insti- 
tion ; but the old argument of raison de guerre may exceptionally justify it. 
The author approves the extension of prisoner of war status to members 
of resistance movements, finds that atomic weapons are not in contradice- 
tion to international law, and comes to the conclusion that by the actions 
of both belligerents in the second World War and by the attitude of the 
Nuremberg Trial far-reaching aerial bombardment has been recognized 
as perfectly legal. 

The theoretical investigations of the author are excellent; here lies the 
strength of the Italian School of International Law. But the exposé of 
the details of the laws of war and neutrality is not free from weaknesses. 
First of all, from a methodological point of view, the author, in the conti- 
nental way, makes no use of treaties, diplomatic practice, judicial de- 
cisions, and even his bibliography is very limited, especially as concerns 
more recent literature. On the other hand, the author fails to give us a 
picture of what this reviewer has called the ‘‘chaotic status’’ of the laws 
of war and neutrality, of recent new problems, of the task of revision of 
this part of international law. For a book published in 1954 it is not 
up to date, just as the majority of examples are taken from rather old 
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wars. In this lack of fully treating current conditions, the work is in- 
ferior to the recent treatises by Julius Stone and Erik Castrén. 
Joser L. Kunz 


Das Kriegsgefangenenrecht. By Joachim Hinz. Berlin: Franz Vahlen, 
1955. pp. xvi, 207. DM. 11.75. 


The author of this small volume starts with a short introđuction on the 
historical development of the law concerning prisoners of war. Making 
use of all the corresponding monographic literature and of many reports 
on the treatment of prisoners of war during the two World Wars, he gives 
a detailed exposé and commentary on the Third (Prisoners of War) 
Geneva Convention of August 12, 1949. It is agreeable to report that 
among the states which have ratified these Geneva Conventions are now 
also the Soviet Union (1954) and the United States (1955); among the 
states which have adhered to it are also Japan (1953) and the Federal 
Republie of Germany (September 3, 1954). 

The author’s detailed study underlines the great progress which the 
Geneva Convention of 1949 has achieved in many respects. But he directs 
attention also to controversial solutions, such as the extension of the 
prisoner of war status, under certain conditions, to members of resistance 
movements even in enemy-occupied territory. He states correctly that the 
Convention of 1949 is not an end of the development, but that new prob- 
lems demand regulation, as the controversy which arose in the Korean 
conflict concerning the repatriation of prisoners of war clearly proves. 

Joser L. Kunz 


National Minorities: An International Problem. By Inis L. Claude, Jr. 
Cambridge, Mass. : Harvard University Press, 1955. pp. xii, 248. Index. 
$4.50. 


This comprehensive and detailed study of the minority problem 
suggests that the statesmen and peoples of the world have become less 
aware of the importance of this problem during the last quarter-century 
and that their efforts to find a solution have been less intelligent and 
less vigorous than in the period following World War I. 

The inherent contradiction in the concepts of national state sovereignty 
and individual human freedom, which plagued 19th-century democracy, 
was evident in the French Declaration of the Rights of Man and Citizen 
in 1789 as it had been in the American Declaration of Independence. 
Men as individuals were to enjoy fundamental and natural rights, but 
the state was to be sovereign, controlling the rights of its citizens and 
maintaining the culture of the nation. What if the state denied funda- 
mental rights to some of its citizens? What if the state, maintaining the 
national culture, suppressed the culture of national minorities? What 
if the state claimed foreign territory populated by people of its cultural na- 
tionality? What if people of minority nationality claimed the individual 
right to join another state in which their nationality dominated? 
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Increases in communication, in national awareness, and in the regula- 
tion by legislation of cultural and economic matters have increased the 
gravity of these problems, and the ingenuity of statesmen has proved less 
and less able to cope with them. 

The rights of small nations loomed large in the ideology of the Allied 
Powers of World War I and the treatment of minorities was seen to be a 
major element of the problem. Efforts were made to reduce the number 
of minorities by changing the political map of Europe, but many remained. 
Solution of the problem they presented was sought in recognizing that 
national minorities had cultural as well as civil rights and that the pro- 
tection of these rights was an international responsibility, but that inter- 
national protection should be undertaken only in those instances where 
the problem was grave. The League’s system of protection failed, accord- 
ing to Claude, because the states which protected minorities resented the 
prohibition against ‘‘nationalization’’ of their minority citizens, the quali- 
fication of their sovereignty, and, particularly, the discrimination involved 
in the application of the system to only a few states. Great Powers were 
exempted from the system even though, like Italy, they had substantial 
minorities. ‘‘Kin’’ states were not satisfied with the League’s protection, 
claimed a direct interest in protecting minorities of their cultural national- 
ity, and often utilized this alleged interest, especially in the case of Hitler, 
for irridentist and subversive purposes. Other states were divided in 
allegiance to the principle of ‘‘nationality’’ justifying states in assimilat- 
ing their citizens into the national culture, to the principle of ‘‘human 
rights” justifying individuals in insisting upon retention of their culture 
and traditions, and to the principle of ‘‘sovereignty’’ justifying the govern- 
ment in demanding submission of its citizens to its laws. Consequently 
the minority treaties were not enforced effectively. 

The author shows how the League’s failure and the dominance, in thc 
ideology of the Allies of World War II, of human rights and the pro- 
tection of states against internal subversion, both flowing from Hitler’s 
abuses, subordinated the minority problem in Allied thinking during and 
immediately after the war. Universal protection of human rights, ex- 
changes of populations to eliminate dangerous minorities, and regulation 
of minority protection as such to bilateral negotiation between ‘‘minor- 
ity” and ‘‘kin’’ states were the major devices utilized. The dominant 
position of the United States with its ‘‘melting-pot’’ assumption, looking 
askance at the perpetuation of minorities, was an important factor in the 
situation. 

Failure to make the protection of human rights effective, inability to 
regulate exchanges of populations so as to prevent gross inhumanities, 
and subordination of minority interests to political exigencies in bilateral 
negotiations, has made the lot of minorities since World War II a sad 
story, and has augmented demands for national self-determination. 

After surveying the pre-World War I and League of Nations activity 
in the field in broad outlines, and describing the activity of the United 
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Nations in great detail, the author concludes his admirable and important 
analysis with the comment: 


The problem of national minorities is a matter of general interna- 
tional concern, despite the insistence of minority-possessing states 
that it is a domestic matter, the persistence of kin-states in making it 
a matter of bilateral dispute, and the inclination of relatively disinter- 
ested states to prevent it from being added to the burden of interna- 
tional responsibility carried by members of the United Nations. The 
League of Nations failed to make good its attempted international 
solution of the problem. It is not probable that efforts at bilateral 
solution will be more successful, or that international organization can 
effect a permanent withdrawal from the effort to deal with the problem 
in systematic fashion. Nevertheless, the effective international treat- 
ment of the problem is now precluded. 

QUINCY WRIGHT 


Souveränität und Solidaritit. By Ernst Sauer. Göttingen: Muster- 
schmidt Verlag, 1954. pp. 174. DM. 10.80. 


The author presents us in this volume with a highly abstract and rather 
difficult work the title of which may confuse the American reader: the 
doctrine of values as it has been developed by the school of Meining and 
his admirers and successors in this country is not involved at all; the 
author’s ‘‘values’’ rather correspond to Kelsen’s basic norms, a temporary 
explanation which must be taken cum grano salis. 

Structurally the author has divided his book into four chapters, of 
which the first, entitled ‘‘The Development of International Sovereignty,” 
presents the historical approach to the problem, while the other three deal 
with the problem as such: (II) Sovereignty, Solidarity and World Or- 
ganization; (III) Evaluation of International Solidarity; (TV) Evaluation 
of Sovereignty in International Law. 

Sauer’s fundamental thesis consists in a negative theorem as it were: that 
the optimum of sovereignty never was reached by any state and that most, 
writers do in fact define the concept of sovereignty with intrinsic limita- 
tions. The mere fact that most of the great teachers believe in inter- 
national law qualifies the latter as juris vinculum, to quote Leibnitz, 
which unites mankind but forms a restriction imposed upon the sov- 
ereignties of the different states—disregarding the question whether the 
Holy Roman Empire was then still to be regarded as summa potestas or 
the member states as its heirs. 

However, the author admits that no agency has so far existed which has 
been able to restrain sovereignty effectively whenever a state denied any 
limitation of the latter. Painful experiences, on the other hand, have 
forced sovereign states, from time to time, to join together for a common 
aim, mostly for mutual defense, and to restrict, among themselves and for 
their own purpose, and only in reference to themselves, their individual 
sovereignty. Thus we can observe, to follow Sauer’s quite brilliant ex- 
position, how the concept of solidarity inserts itself between sovereignty 
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as absolute unlimited power, on one side, and international organization 
on the other—the former rather pertaining to the past, the latter to the 
future. 

International solidarity has become, according to Sauer, a concept in 
international law; it entered the sphere of international law under the 
sponsorship of regional conventions concluded among regional blocs. 

At the base of any truly universal organization, especially of the United 
Nations in its striving for ideal completeness, have to be found certain 
common and fundamental values (p. 93). Sauer enumerates the prin- 
ciples which he considers as basic values: 

1. The inviolability and inalienability of human rights—The famous 
Declaration of December 12, 1948, caused three theories about its legalistic 
‘“value’’: (a) The Declaration represents a moral code; (b) It has to be 
regarded as a legalistic utterance sut generis, being essentially the begin- 
ning of an obligation under (international) law; (e) it is a source of 
international law, as it is regarded to be by Panamanian and Mexican 
jurists. Sauer himself would side with those who see in the Declaration 
just the pronouncement of a moral obligation, but in the European Con- 
vention of 1950 on Human Rights the author sees a statutory international 
law which contains regulations of procedure for the parties involved. 

2. The inviolability and inalienability of state rights as polaric to human 
rights-—These state rights have to shape themselves to the frame drawn 
by international law; in other words, state rights are not caused by the 
mere fact that a state exists and has the power of exercising them, but by 
the fact that the state is a subject of international law. The author finds 
this principle realized in the statutes of the O.A.S. as adopted at its 9th 
Conference, held at Bogotá in 1948. 

In opposition to Kelsen, and together with Anzilotti, Verdross, and 
others, Sauer sees in the sentence, Pacta sunt servanda, the basic norm of 
international law. The other principles, borrowed and developed from 
Roman law, represent procedural values, as the term, Verfahrenswerte, 
coined by the author, may be translated; they are: (a) Et audiatur altera 
pars; (b) Ne judex eat ultra petita partium; (c) Jura novit curia; (d) 
Ne judex in re sua judex sit; (e) Ne veritas deleatur. With Verdross 
bona fides is to be viewed as the main value. 

In the last part of his work the author investigates the possibility of a 
synthesis of the concepts of sovereignty and solidarity. He presupposes 
a common will directed toward a common aim which would be a legalistie 
concept in each case comprising the same elements. The problem of human 
rights seems sufficient proof that this common ‘‘ Willensausrichtung’’ has 
not become extant as yet, but the author attempts to construct a list of 
other presuppositions for his synthesis: (a) Sovereignty must be recog- 
nized as non-rigid but changeable; (b) On any international occasion, 
particularly at the conclusion of treaties, the idea of solidarity ought to 
be stressed; (e) Existing regional pacts ought to be changed into universal 
communities; (d) States should be ready to consent to certain sacrifices 
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and restrictions of their sovereignty, foremost in the humanitarian field; 
(e) Increase in the competency of international courts. 

A topical index concludes this very interesting book which stimulates 
thinking and definitely aims at a consolidation and strengthening of inter- 
national law. The author’s style is difficult, but nevertheless we have here 
a book that should not be overlooked in advanced classes of international 
law or philosophy of law. 

Rosert RE 


L’O.N.U., la Sécurité régionale et le Problème du Régionalisme. By Ro- 
main Yakemtchouk. Paris: Editions A. Pedone, 1955. pp. 310. Fr. 
2,000. 


In his preface Dr. Yakemtchouk says that this is a technical work 
addressed to specialists and jurists. In his final chapter he regards ex- 
isting regional groupings as laboratories in which international law is 
being homogenized, and looks forward to the development of universal law 
from their experience. The codification of international law ‘‘on regional 
planes is to be proved not only possible but even necessary,’’ so that a world 
law can emerge. He envisages this effect as a result of the work of regional 
organizations and the application of regional principles (the composition 
of the Court, for instance) rather than as a product of ‘‘American,’’ 
‘Soviet’? or other particularistic efforts. 

The book is an analytical history of the idea of regionalism, its incorpora- 
tion in the United Nations Charter, the scope of Articles 51-54 of the 
Charter, the history and nature of organizations realizing those conditions, 
all worked out from an extensive bibliography which has been used in 
detail. The impelling trend toward regionalism is the necessity of states 
to combine in the interest of their security. Articles 51-54 of the Charter 
reserve to states rights to provide for their own defense, but the author 
in his elaborate analysis of these provisions finds the states’ obligations to 
the United Nations far from clear. When must defensive action be reported ? 
When is a dispute transferable from local organs? Are bilateral treaties 
of mutual assistance covered by the Charter provisions? Such questions 
in great number are discussed, and M. Yakemtchouk’s answers often differ 
from those of Kelsen, Vellas, Boutros-Ghali, and others. 

The Organization of American States, the Arab League, and the Western 
European Union are the only entities regarded as regional arrangements 
under the Charter. The North Atlantic Treaty Organization, based on 
Article 51, must be reconsidered since its co-ordination with the Western 
European Union. The book does not discuss the many activities emerging 
under the auspices of the Council of Europe, or the many regional under- 
takings presided over by the Economic and Social Council. Those de- 
velopments supply the type of activity which the author complains are 
not included in the regional provisions of the Charter. 

Denys P. MYERS 
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International Organization. By Joseph P. Chamberlain and Philip C. Jes- 
sup, Adolf Lande, Oliver J. Lissitzyn. New York: Carnegie Endowment 
for International Peace, 1955. pp. vi, 176. $1.75. 


The late Joseph P. Chamberlain published in the December, 1942, num- 
ber of International Conciliation a paper on ‘‘International Organization’’ 
which in classic fashion set forth succinctly the nature and scope of multi- 
lateral activities. Here three of his students, accepting his insight, review 
current developments to show the impact of technology and the structural 
changes being wrought in the international society. They reprint the 
Chamberlain study as the basis of their inquiry into the subsequent evolu. 
tion of its principles. The value of the Chamberlain paper was its prag- 
matic approach to international organization. Multilateral agreements 
and institutions, he says, emerged to cope with actual problems, not pri- 
marily from political incentives or idealistic agitation; their structure 
and mechanics were devised to get results. His disciples find that tha 
assimilation of the earlier institutions and their burgeoning in the United 
Nations system are affecting the conditions of international society. These 
effects are of the legal order. The writers examine three phases of this 
evolution: emergence of the individual, limitations of sovereign equality, 
and recognition of the international organization. Their broad collectioa 
of facts from the operation of the United Nations system on these three 
subjects clearly indicates that the old formulas of international law are 
being eroded beyond recall. 

Denys P. MYERS 


Norway’s Views on Sovereignty: A Report prepared for UNESCO. By 
Einar Lochen assisted by Rolf N. Torgersen. Bergen: A. S. John Griegs 
Boktrykkeri, 1955. pp. 102. 


This study, prepared in pursuance of a UNESCO project, deals with 
the legal problems connected with the conduct of foreign relations in 
Norway, especially with the solution of conflicts between international and 
municipal law. Norway, like most European countries, clearly distin- 
guishes the two types of law. The courts cannot apply treaties directly, 
though if the treaty has been concluded with consent of the Storthing, 
required by the constitution in the case of important treaties, it is co1- 
sidered a constitutional duty of the Storthing to pass the necessary iin- 
plementing legislation. 

In the Kluze case after World War II some of the judges held that 
the international law of war imposing the death penalty for certain war 
erimes could be applied directly by Norwegian courts even though Nor- 
wegian legislation of 1902 had abolished the death penalty. The majority 
of the court reached the same result, but on the ground that a decree of 
the Norwegian Government in exile in 1945 had expressly authorized the 
death penalty for war crimes of the kind involved in this case. Since 
the decree incorporated into Norwegian law the international law con- 
cerning war crimes, the court held that the provisions of the Norwegian 
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Constitution forbidding retroactive laws was not applicable. Kluze’s of- 
fense had been committed prior to the decree (pp. 84 ff.). 

Norwegian authorities have recognized that the interpretation of con- 
stitutional provisions qualifying the power of the government in the conduct 
of foreign relations must vary with the state of world conditions. Thus 
the constitutional clause declaring that ‘‘the kingdom of Norway is a free 
independent, indivisible and inalienable kingdom” (Art. 1) was at first 
held to forbid commitments adverse to Norwegian neutrality. Norway, 
however, undertook the obligation to apply economic sanctions in the 
League of Nations Covenant and to apply military sanctions in the United 
Nations Charter and the North Atlantic Treaty. Commitments in respect 
to pacific settlement, collective security, economic co-operation, human 
rights and national self-determination have been regarded by Norwegian 
statesmen as necessities in a shrinking world and as qualifying earlier 
concepts of national independence and domestic jurisdiction. Some doubt 
continues whether Norway could enter into a federation conferring legis- 
lative power on a super-government without constitutional amendment. 
Norwegian legislators have proposed an amendment to permit such action 
(p. 76). 

Most of the questions discussed in this book have been raised in the 
United States and it is interesting to notice that in Norway the course 
of constitutional interpretation has been toward a reduction of consti- 
tutional limitations upon the acceptance and fulfillment of international 
obligations required by the closer interdependence of nations. 

Quincy WRIGHT 


L’Ukraine en Droit International. By Romain Yakemtchouk. Louvain: 
Centre Ukrainien d’Etudes en Belgique, 1954. pp. 58. 


The Ukrainian Soviet Socialist Republie is a unit of the Soviet Union, 
an individual Member of the United Nations, and the target of a long- 
continued independence movement outside of Soviet borders. This bro- 
chure reviews its history and concludes that the Ukrainian Republic ‘‘con- 
stitutes a person of the law of nations; it is a state, and furthermore it is a 
state relatively sovereign.” A final chapter interestingly argues that 
‘absolute sovereignty’’ is being superseded in practice by ‘‘legitimate 
sovereignty’’ under which all states are ‘‘only relatively sovereign.’’ The 
use of this juridical reasoning in the Ukrainian independence movement 
is not indicated. The author’s thesis is sound enough in theory. His 
analysis to the effect that a Member of the United Nations is ipso facto a 
state is correct, though he was unable to use the records of the Coordina- 
tion Committee in which that precise decision was made. The argument 
based on the Soviet constitutional revision of 1944, which authorized the 
federal republics to have foreign relations, ‘‘to conclude agreements” and 
have diplomatic and consular representation, misses the point that the 
conclusion of ‘‘treaties’’ is reserved to the Soviet Union, though the author 
notes the amendment of February 27, 1947, which prohibits denunciation of 
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them by the republics. The treaty-making power of the Ukraine, ostensibly 
full in the United Nations, is bilaterally comparable only with that of the 
Swiss cantons rather than with that of members of the British Common- 
wealth. M. Yakemtchouk has thrown light on the complex problem of the 
persons of international law. 

Denys P. Myers 


Foreign Policy and Party Politics: Pearl Harbor to Korea. By H. Brad- 
ford Westerfield. New Haven: Yale University Press, 1955. pp. x, 
448. Index. $6.00. 


The conduct of foreign policy by a democracy is inherently a matter of 
great difficulty. The feasibility of domestic policy decisions depends pri- 
marily upon domestic opinion. If that opinion is sufficiently favorable to 
the policy, it can usually be carried out by customary methods of adminis- 
tration and law enforcement. The feasibility of a foreign policy de- 
cision, on the other hand, depends less on what the home public wants 
than on what the state of the world permits. The latter includes relative 
power positions, and the probable reactions of foreign governments, both 
friendly and unfriendly, to alternative decisions. Sound judgment on 
these matters depends upon current information and expert knowledge, 
and the opinion of the home public is usually of little value. 

The natural solution of the dilemma is to leave foreign policy-making 
to the foreign office and to keep it out of partisan discussion and legislative 
debate. This principle of ‘‘ending politics at the water’s edge,’’ familiar 
in British practice until the advent of the Labor party in the twentieth 
century, has been known in the United States as ‘‘non-partisan foreign 
policy-making.’’ It was urged by Secretary Hull as superior to ‘‘bi- 
partisan foreign policy-making.’’ To a considerable extent it influenced 
American foreign policy-making, constitutionally the prerogative of the 
President, so long as the broad principles of non-involvement in Europe 
and the Monroe Doctrine for the Americas were generally accepted. There 
were exceptions flowing from the two-thirds vote in the Senate on treaties, 
encouraging the minority party to make political hay by embarrassing the 
Administration, but on the whole the State Department was relatively free 
to conduct foreign policy until continuing major involvement in the Far 
East (1898) and Europe (1917) reduced the prestige of the traditional prin- 
ciples. Subsequently the extension of foreign policy to fields of social 
and economic co-operation previously considered domestic, to large-scale 
appropriations for military preparation and foreign aid programs in which 
Congress has Constitutional prerogatives, and to frequent decisions in- 
volving issues of national survival on which the public cannot but be 
vitally interested, has usually made non-partisanship impracticable except 
in time of war, when rapid decisions are so obviously necessary that the 
opposition is silent. Even when non-partisan foreign policy-making is 
possible in time of peace, as Westerfield points out was in a measure true 
of Far Hastern policy from 1946 to 1949, it may be dangerous because the 
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very absence of Congressional and public support for an ‘‘expert policy” 
is likely to bring catastrophic political consequences in both domestic and 
international relations if that policy does not turn out well. 

As alternatives to the practice of non-partisanship, Westerfield makes 
detailed and comprehensive analyses of practices of partisanship, biparti- 
sanship, and extra-partisanship as manifested in the United States from 
1943 to 1950. He makes a reasoned defense, supported he thinks by the 
history of this period, for the latter, by which he means that foreign policy 
should be kept out of elections, that Congressmen should support or criti- 
cize foreign policy decisions as individuals and not as party members, that 
the Executive should make foreign policy decisions as the representative 
of all the people, not as the head of a party, that the Executive and 
Congress should co-operate in the making and implementing of foreign 
policies with consideration for the national interest rather than for parti- 
san advantage, and that, to make this possible, the Executive should main- 
tain continuing ‘‘public relations” explaining policy to key figures in 
Congress. 

Partisan foreign policy-making has the advantage that it keeps the 
public informed and manifests the degree of support for foreign policies, 
but it has the serious disadvantage that it makes foreign policy undepend- 
able for allies; inflexible and incapable of rapid adjustment to changing 
conditions; disunited, weak and inefficient; and in fact impossible because 
there is no necessary parallelism between the political grouping of people 
on domestic and foreign policy. The author’s interesting statistical study 
of regional differences in foreign policy votes indicates that the Republican 
Party has been divided in foreign policy between the internationalist 
coasts and the isolationist interior, and the Democratic Party, though 
generally internationalist, has been sharply divided between the big-city 
North’s desire to extend international co-operation to social and economic 
fields and the South’s opposition to such policies. 

Much of the book is concerned with the efforts of Republicans Vanden- 
berg, Dewey, and Dulles to make foreign policy bipartisan during this pe- 
riod of Democratic Administrations. Presidents Roosevelt and Truman, 
and their Secretaries of State, Hull, Stettinius, Byrnes, Marshall, and 
Acheson, yielded to this pressure in considerable measure. The difficulty 
of this practice, if carried out in full, involving consultation of the Gov- 
ernment with major leaders of the opposition before decisions are made, 
is obvious. It puts secrets in the hands of political enemies, and it dis- 
courages real and informing debate on alternatives of policy. Further- 
more it puts an impossible strain on politics except in times of obvious 
emergency. The opposition party as such cannot be expected to commit 
itself to a policy administered by its political enemy. 

The book is divided into unequal parts successively offering a statistical 
analysis of Congressional votes on foreign policy matters, an account of 
party organization in Congress in the foreign policy field, and the history 
of party attitudes and actions on foreign policy decisions during the 
eight years surveyed. The latter, much the longest section, examines the 
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influence of non-partisanship, partisanship, bipartisanship, and extra- 
partisanship during the war; in establishing the United Nations; in the 
successive policies of co-operation and ‘“‘getting tough’’ with Russia; in 
European recovery, the Palestine and China policies; and in the elections 
of 1944 and 1948. The author has used the Congressional Record, Congres- 
sional hearings, autobiographies, and personal interviews for the latter 
section. 

The book follows the pattern of recent books on the conduct of American 
foreign policy such as those by Dahl, McCamy, Cheever and Haviland, 
and Elliott in emphasizing the political aspects of the subject in contrast 
to the books on the subject of a generation ago, such as those by Corwin, 
Flemming, Mathews, Dangerfield, and the present writer, which empha- 
sized the legal aspects of the subject. The difference, however, is one 
of approach rather than of substance. The earlier books in seeking to 
formulate the Constitutional rôles of President, Senate and House, stressed 
the need of extra-constitutional conventions facilitating co-operation among 
all branches of the Government as well as among the parties in making 
foreign policy and meeting international responsibilities. Westerfield’s 
call for extra-partisan decision-making on foreign policy issues gives the 
same emphasis. The United States can surmount the inherent difficulties 
of democracy, especially of ‘‘check and balance’’ democracy, in conducting 
foreign affairs, only by developing political understandings or conven- 
tions promoting co-operation among organs and parties toward policies 
which not only serve the national interest as currently interpreted, but 
which are both feasible and acceptable under the conditions of a rapidly 
changing world. The book throws light on the nature of these understand- 
ings and deserves careful reading by all interested in foreign affairs. 

Quincy WRIGHT 


The Passing of American Neutrality, 1937-1941. By Donald F. Drum- 
mond. Ann Arbor: University of Michigan Press, 1955. pp. vi, 410. 
Index. $7.50. 


The key words in the title of this book are the dates 1937-1941. It is an 
historical record of the decline and disappearance of neutrality as an 
American policy between the neutrality legislation of 1937 and Pearl 
Harbor. Leading off with a review of evidences of isolationism from 
colonial times, Professor Drummond lays special emphasis upon the dis- 
illusionment with internationalism that followed World War I. He then 
analyzes the rival forces of isolationism and internationalism in the 1920’s 
and 1980’s and concludes (p. 46) that the neutrality legislation of 1937 
“represented the most absolute form of neutrality and the most com- 
plete program of isolation to which this country had ever been com- 
mitted.” But a shift toward co-operation with the anti-Axis Powers 
began almost immediately, and the repeal of the arms embargo in 1939 was 
an attempt to strengthen Britain and France. At this point the book 
becomes essentially a history of Executive initiative, through the conduct 
of foreign relations, first to contain the war and after 1940 to defeat the 
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Axis. With the fall of France, traditional neutrality, in even the most 
elastic interpretation of the term, was finished, and non-belligerency took 
its place. In this study, there is no allegation of a plot to involve the 
United States in war. Instead there is sympathetic treatment of the 
problems confronting American leaders, who had strong views on the un- 
acceptability, from the standpoint of United States interests, of the shape 
events were taking. 

Professor Drummond has had access to unpublished papers in the 
Franklin D. Roosevelt Memorial Library and to some extent in the De- 
partment of State. On the destroyer deal, he reports that Roosevelt re- 
fused to transfer destroyers to Norway in January, 1940, partly because 
such sale would be unlawful, without indicating whether Roosevelt dis- 
tinguished between municipal and international law. While the coverage 
of the literature of the war is generally complete, it may be a matter of 
surprise and possibly chagrin to some readers of this JOURNAL that his 
references to the scholarly and semi-scholarly productions of the 1930’s 
do not include the Harvard Research on Neutrality. 

The emphasis throughout the book is upon the making of policy rather 
than upon the conversion of public opinion to that policy, except for the 
forming of propaganda committees. In fact, though the author cites 
plenty of evidence of the quantitative shift in public sentiment from the 
willingness to hold certain neutral rights in abeyance, as represented by 
the Neutrality Act of 1937, to acquiescence in Lend-Lease, convoys, and all 
aid short of war by 1941, we are really left to our own recollections of the 
enormous pressure of wartime events to account for the change. 

The latter half of the book is devoted to the warlike co-operation with 
the fighting nations of Europe and the attempts to maintain American and 
free-world interests in the Pacific. The story here is essentially the same 
as told by Hull. After trying to contain Japan, the United States eventu- 
ally took strong measures even though, having consciously given priority 
to the war in Europe, it was not ready for war in the Far East. This 
policy, in the author’s opinion (p. 381), meant that ‘‘the United States 
entered the conflict with a basic plan and a corresponding, if partial, de- 
ployment of forces which led to ultimate victory.’’ 

In a word, this is not ‘‘revisionist’’ history any more than it is a legal 
study of the steps by which the United States abandoned first the ‘‘new’’ 
and then traditional neutrality. But it avoids hero-worship, calls atten- 
tion to fumbles, and, within the framework of belief that the defeat of the 
Axis was necessary to American security, presents a clear picture of a time 
of great confusion and trouble. 

It is a genuine pleasure to have the footnotes at the bottom of the pages. 

Aice Morrissey McDiarsip 


The American Tradition in Foreign Policy. By Frank Tannenbaum. 
Norman: University of Oklahoma Press, 1955. pp. 178. Index. $3.50. 


This is a volume written by a scholar to prove a thesis, the thesis being 
that there is a unifying tradition in our foreign policy based upon our 
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belief in the ‘‘co-ordinate state.” James Madison is quoted as saying 
that ‘‘The fundamental principle of the Revolution was, that the colonies 
were co-ordinate members with each other and with Great Britain, of an 
empire united by a common executive sovereign,’’ and that the legislative 
power was ‘‘as complete in each American Parliament, as in the British 
Parliament.” This conception was carried over into the Constitution, 
and then beyond the Constitution to our foreign relations. From begin- 
ning to end, with one unhappy exception, we have been guided in our 
foreign relations by this principle of equality, of a government of men 
equal among themselves and therefore claiming no more as a state than 
equality with other states, great or small. 

The story is an inspiring one, but the reviewer feels that, scholar though 
he is, Professor Tannenbaum has at times selected his material to prove 
his thesis. Six aspects of the co-ordinate state are considered: American 
Federalism, which states the ideal of the co-ordinate state; the Monroe 
Doctrine, relations with Latin America, the Par Hast, the League of Na- 
tions, and the second World War. The one real ‘‘deviation’’ from prin- 
ciple was to be found in the annexation of Texas and the war with Mexico. 
But the reviewer thinks that other deviations can be found, and equally 
serious ones, in the relations, for example, of the United States with the 
League of Nations. It is difficult to accept the statement that the League 
of Nations was voted down ‘‘because it sanctioned an unjust peace,”’ 
because it ‘‘seemed to confirm the militarism we had gone to war to 
eradicate’’; and there are many today, as there were thirty years ago, 
who cannot accept Senator Borah’s description of the treaty as a just one. 
The huge reparations bill of 1921 and the insistence of the United States 
upon the payment of Allied debts at whatever cost to their economies did 
not reflect the wisdom now guiding our foreign policy after the experience 
of a second World War. 

But even if the picture Professor Tannenbaum paints is here and there 
colored by his thesis, the volume is on the whole one to cheer and en- 
courage, and the tradition it holds before us is one we can seek to follow 
in the future, even if in the past we have fallen short of it oftener than 
the volume suggests. 

C. Q. FENWICK 


The Political Writings of Thomas Jeferson. Representative Selections. 
Edited with an Introduction by Edward Dumbauld. New York: Liberal 
Arts Press, 1955. pp. xlii, 204. Index. Paper, $.90; cloth, $2.25. 


The Secretary of our Society has established for himself a foremost place 
as guardian and interpreter of the spirit of Thomas Jefferson. This is 
fortunate for Jefferson’s memory: the dead are not always so well served. 

This little book is Number 9 in ‘‘The American Heritage Series.’ It 
offers, in brief compass, an intelligent understanding of Jefferson’s con- 
tribution to American traditions and institutions—in order that Americans 
today may remember what has come down from him, and that men of other 
nations may perceive the enduring values of his thought. The editor’s 
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task of selection and arrangement has been performed with skill, Al- 
though it is a popularization, it is a work of fidelity and substance. From 
state papers, from addresses, and from that flourishing correspondence 
where Jefferson was most revealing, selections have been clipped judiciously. 
The reader may catch the thought without becoming bogged in historical 
detail; the editor’s notes supply what is essential to understanding. The 
Introduction provides a happy approach to the collection. 

Conflicting readings may be drawn from these clear texts. Jefferson 
lived in a period when our new government sought to maintain a neutral 
position in (what modern jargon ealls) a bi-polar world. Taken literally, 
Jefferson’s words about the international community would support an iso- 
lationism whose modern advocates seem not truly touched by Jefferson’s 
spirit. He believed, however, in ‘‘one system of ethics for men and for 
nations’’; he sought by the best means then available the attainment by 
all men everywhere of the blessings of free government. He recognized 


that laws and institutions must go hand in hand with the progress of 
the human mind. As that becomes more developed, more enlightened, 
as new discoveries are made, new truths disclosed, and manners and 
opinions change with the change of circumstances, institutions must 
advance also and keep pace with the times. . + 
To Jefferson, ‘‘the earth belongs to the living.’’ On a fair view, its deni- 
zens have made some progress in putting his principles into practice. 
CHARLES F'AIRMAN 


The American Record in the Far East, 1945-1951. By Kenneth Scott 
Latourette. New York: Macmillan Co., 1952. pp. 208. 


Professor Latourette has an extensive knowledge of the Far East. A 
few pages of reading will soon convince any reader that the book is not 
written by an amateur. It appears that Professor Latourette has not 
produced this book without long studies and strenuous efforts to find the 
fil L'argent knitting together the numerous pieces of American policy in 
this part of the world. One of the most important chapters, ‘‘Did The 
United States Have a Consistent, Comprehensive Policy?’’, gives the back- 
bone of the whole book and finds the implementation of the American policy 
in the following chapters. This book is not written for first-year students 
in international relations, nor is it a defensive argument of American 
policy in the Far East. It constitutes, in fact, a solid study, with many 
good references, of a policy which has been very poorly understood by 
most of the nations of the world and probably by many citizens of the 
United States also. It explains the position of the United States, through 
the second World War, toward the Far Eastern nations, when Washing- 
ton had commitments all over the world and was forced to re-adapt to 
peacetime aims a pattern of war with no surrender. The merits of the 
book are to make this delicate and confusing situation understandable. 

MarcEL Roussin 


1 Letter to Samuel Kercheval, July 12, 1816. Quoted at p. 123 et seg. 
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RECHTSKUNDIG TIJDSCHRIFT VOOR Brain, 1955 (Vol. 45, Nos. 2-3). De eenmaking 
van de Belgische en Nederlandse Oktrooiwetgeving (The unification of Belgian and 
Dutch patent legislation) (pp. 83-159), G. H. Trogh. 

RECHTSKUNDIG WEEKBLAD (Antwerp), February 6, 1955 (Vol. 18, No. 21). Doel en 
methode van de juridische samenwerking in Beneluz-verband (Aim and method of juridi- 
eal co-operation in Benelux) (Cols. 961-968), G. van Hecke. 

—~—, September 18, 1955 (Vol, 19, No. 1). De nationale rechter in het Internationale 
Gerechtshof (The national judge in the International Court of Justice) (Cols. 11-14), 
J. W. van der Zanden. 

REVISTA DE LA FACULTAD DE DERECHO DE Mexico, January-June, 1955 (Vol. 5, Nos. 
17-18). Soberania y Ambitos estatal e Internacional (pp. 37-50), Aurora Arnaiz; In- 
dependencia y Neutralizacién de Austria (pp. 179-188), Vera Maria Plasilowa. 

REVISTA FACULTAD DE DERECHO (Universidad Nacional de Tucuman), 1955 (No. 12). 
Origen, Estructura y Caracteres de la Ciudad del Vaticano (pp. 97-118), Nazareno Ron- 
cella; Plataforma Continental (pp. 119-131), Roque Raúl de Majó; Nota sobre la Rela- 
ción Juridica Eatranacional (pp. 155-167), Quintin Alfonsín; Sistema y Principios en 
el Derecho Internacional Privado (pp. 215-234), Werner Goldschmidt; Aspectos Juridi- 
cos de la Compra-Venta Internacional (pp. 245-315), Clive M. Schmitthoff. 

REVUS DE DROIT INTERNATIONAL, DE SCIENCES DIPLOMATIQUES ET POLITIQUES (A. 
Sorrine), July-September, 1955 (Vol. 33, No. 3). Les Résolutions de V Assemblée 
Générale des Nations Unies et la portée dw droit conventionnel (pp. 211-242), G. Pio- 
trowski; Le Code des Crimes contre la Pais et la Sécurité de L'Humanité (pp. 243-252), 
V. Vespasien Pella; La Nationalité aus Etats-Unis (pp. 253-260), A. S. 

REVUE DE DROIT INTERNATIONAL POUR LE MOYEN-ORIENT, August, 1955 (Vol. 4, No. 
1). La Question de Chypre devant 1’Organisation des Nations Unies (pp. 335-349), 
T. K. Erim; Quelques Réflexions sur la revision de la Charte des Nations Unies (pp. 350- 
358), Salah El Dine Tarazi; La Question de la Définition de l’Agression (au stade actuel 
de son évolution) (pp. 359-368), Chafie Malek; A Historic Defence Pact—the Iraqi- 
Turkish Treaty Signed in Baghdad (pp. 375-380) ; Irag and Great Britain Agree to End 
the 1980 Treaty (pp. 381-384). 

REVUE CRITIQUE DE DROIT INTERNATIONAL Privé, April-June, 1955 (Vol. 44, No. 2), 
De i’ Application du Droit étranger par le Juge interne (pp. 233-249), Hans Döle; Con- 
ventions internationales du Travail et Droit interne (pp. 251-288), Nicolas Valticos. 

REVUE GENERALE DE DROIT INTERNATIONAL PUBLIC, April-June, 1955 (Vol. 59, No. 2). 
Remarques et Suggestions sur la protection des Populations civiles contre les Bombarde- 
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ments aériens (pp. 177-192), Marcel Sibert; L’Organisation Européenne pour la Re- 
cherche Nucléaire (pp. 193-217), Georges Perrin; La Population Civile devant la menace 
de Destruction massive (pp. 218-245), N. Sloutzky; De l’Intérét des Études relatives à 
une Revision de la Charte des Nations Unies qui probablement n’aura pas lieu (pp. 246- 
269), Emile Giraud. 

REVUE INTERNATIONALE DU DROIT D'AUTEUR (Paris), April, 1955 (Vol. 7, No. 2). 
La Convention universelle sur le droit d’auteur, adoptée à Genève le 6 Septembre 1958 
(with an English translation) (pp. 3-21), Francois Hepp. 

SovETsKOE GOSUDARSTVO I Pravo, 1955 (No. 3). Æ obsuzhdeniyu voprosov teorii 
mezhdunarodnogo prava (Additions to the discussion of the questions of the theory of 
international law) (pp. 103-113), G. P. Kalyuzhnaya and others. 

„ 1955 (No. 4). Burzhuagnaya mezhdunarodno-pravovaya doktrina o probleme 
mezhdunarodnogo sotrudnichesiva (Bourgeois international law doctrine on the problem 
of international collaboration) (pp. 97-108), O. V. Bogdanov; Zakonodatelnoe zakre- 
plenie rasovoi diskriminatsti v S.Sh.A. i stranakh Britanskot imperii (Consolidation in 
law of race discrimination in the U.S.A. and in countries of the British Empire) (pp. 
109-118), S. L. Zivs; Book review of Charles De Visscher, Théories et Réalités en Droit 
International Publie (pp. 151-152), S. B. Krylov. 

„ 1955 (No. 5). Nesovmestimost ispolzovaniya atomnogo oruzhiya s normami 
mezhdunarodnogo prava (The incompatibility of use of atomie weapons with the norms 
of international law) (pp. 38-44), V. N. Durdenevsky and A. N. Shevchenko; K itogam 
obsuzhdeniya nekotorykh voprosov sovremennoi teorii mezhdunarodnogo prava (In sum- 
mary of the discussion of some questions of the contemporary theory of international 
law) (pp. 45-50). 

——, 1955 (No. 6). Ustav OON—voploshehenie obshchepriznannykh printstpov 
mezhdunarodnogo prava (The U.N. Charter—The incarnation of generally accepted 
principles of international law) (pp. 3-7), F. I. Kozhevnikov and A. P. Movchan; Protiv 
proektov peresmotra Ustava OON (Against the proposals to review the U.N. Charter) 
(pp. 92-98), S. Borisov. 

SUDETEN BULLETIN (Munich), September, 1955 (Vol. 3, No. 9). Geneva and Ger- 
many’s Future (pp. 1, 12), Philip Dunant; Free Austria’s Role in Europe (p. 2), Peter 
Berger; Were the Sudeten Germans Disloyal? (pp. 3-9); Germany Cannot Exist Half 
Slave and Half Free (pp. 9-10), O. Eggert. 

——, October, 1955 (Vol. 3, No. 10). Europe Faces a New Task (pp. 1, 12), Robert 
Schuman; Clara Pacta, Bont Amici (p. 2), General Ley Prchala. 

, November, 1955 (Vol. 3, No. 11). Czechoslovakia’s Road to Munich (pp. 1, 12), 
Rudolf Storch; Legal Examination of Russo-German Relations (pp. 2-8), Herbert 
Kraus; Thirty Years after Locarno (pp. 5-6), F. O. Miksche. 

TRADE-MARK REPORTER (New York), May, 1954 (Vol. 44, No. 5). Proposal that Non- 
Member Countries of the Western Hemisphere Adhere to the International Union for the 
Protection of Industrial Property Signed at Paris, March 20, 1888, as Revised at London, 
June 2, 1934 (pp. 465-474), Cyril Drew Pearson. 

, May, 1955 (Vol. 45, No. 5). Belgian Courts (a.o. Cour de Cassation, Dec. 20, 
1954) deny industrial design protection under international convention for the protec- 
tion of industrial property (pp. 503-511), Stephen P. Ladas. 

TRANSPORT AND COMMUNICATIONS REVIEW, 1955 (Vol. 8, No. 1). The Role of the 
State in Air transport (pp. 1-11), Oliver J. Lissitzyn. 

UCRANIA LIBERE, April-June, 1955 (Vol. 5, No. 8). Cambios en la Constitución de la 
URSS (pp. 113-115), V. Holub; Las Raices del Imperialismo Ruso (pp. 116-121), Vladas 
Stanka; La Primera Ocupación de la Ucrania Occidental (pp. 166-183), Kersten Com- 
mittee, 

UKRAINIAN REVIEW, September, 1955 (Vol. 2, No. 3). The Pilgrimages to Peking and 
Belgrade (pp. 3-5), Jaroslav Stetzko; Ukraine and the United Nations (pp. 24-28); 
Quo Vadis Britannia? (pp. 31-36), Ilarion Holubovych; Significance of Bandung (pp. 
37-42), V. Derzhavyn; Russia’s Mounting Fever (pp. 71-73), Dmytro Donzow; Chang- 
ing Scenes in the Kremlin and False Hopes in the West (pp. 73-74), J. 8. 
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Unirep Nations Review, October, 1955 (Vol. 2, No. 4). Expanding Role of ICAO 
as Civil Aviation Grows (pp. 42-48, 55), Edward Warner; The Story of the ‘‘ Geneva 
Gold’’ (pp. 50-51), Max Beer. 

Voxs BULLETIN, March-April, 1955 (No. 91). On the Peaceful Co-existence of Two 
Systems (pp. 5-11), V. Kortunov. 

WorDENDE WERELD (The Hague), June, 1955 (Vol. 7, No. 6). De nationale rechter 
in het Internationale Gerechtshof (The National Judge in the International Court of 
Justice) (pp. 1-2), J. W. van der Zanden. 

WORLD AFFAIRS, Fall, 1955 (Vol. 118, No. 3). Advice to the Bitwoded (pp. 67-70), 
Edgar Turlington; Treaty between the United States and Panama (pp. 70-72), Charles 
G. Fenwick; Dilemma in Irag (pp. 72-75), Charles Russell; The United Nations: Bul- 
wark of International Stability (pp. 76-78), James J. Wadsworth; The Constitution of 
the People’s Republic of China (pp. 78-80), H. Arthur Steiner. 

YALE Law JOURNAL, July, 1955 (Vol. 64, No. 8). The Hupatriation Act of 1954 
(pp. 1164-1200). 

Zrirscurirr FÜR AUSLANDISCHES UND INTERNATIONALES PRIVATRICHT, August, 1955 
(Vol. 20, No. 3). Zur Auflockerung des Deliktsstatuts (pp. 401-499), Heinz Binder; 
Kritische Notiz gu den Quellen der Rechte Süd- und Mittelamerikas (pp. 500-503), Kurt 
H. Nadelmann; Dänische Gesetzgebung auf dem Gebiete des Privatrechts bis 1954 (pp. 
504-507), Franz Marcus; Die Dänische Rechtsprechung auf dem Gebiete des interna- 
tionalen Privatrechts 1945-1954 (pp. 507-518), Franz Marcus, 

, November, 1955 (Vol. 20, No. 4). Ernst Rabel gestorben (pp. 601-602), Hans 
Délle; Auslegung und Erganzung international vereinheitlichter Normen durch staatliche 
Gerichte (pp. 603-642), Wilhelm F. Bayer. 

ZEITSCHRITT PÜR LUFTRECHT, July, 1955 (Vol. 4, No.3). Die Bundesrepublik Deutsch- 
land ist wieder souverän (pp. 175-178), Der Herausgeber; Verschulden als Haftungs- 
grundlage (pp. 179-203), George W. Orr; Zur Rechtsetzungstechnischen Seite der Re- 
vision des Warschauer Abkommens (pp. 204-207), Werner Guldimann; Die Zusam- 
menarbeit der Lufiverkehrsgeselischaften und der Eisenbahnen im Personenveri:chr (pp. 
208-214), A. Schweickhardt. 

——, October, 1955 (Vol. 4, No. 4). Die Grade des Verschuldens des Lufifrachtfih- 
rers in ihrer Auswirkung auf seine Haftung aus Beférderungsvertrigen und in ihrer 
Beziehung sur Hafipfichtversicherung nach nationalem und internationalem Recht: (pp. 
247-254), Hans Möller; (pp. 255-269), Hans Jürgen Abraham and Hang Miller; Zur 
Auslegung von Artikel 25 des Warschauer Abkommens (pp. 270-278), Werner Guldi- 
mann, 





OFFICIAL DOCUMENTS 


UNITED NATIONS 


REPORT OF THE INTERNATIONAL LAW COMMISSION 


COVERING THE WORK OF ITS SEVENTH SESSION, MAY 2-JULY 8, 1955 * 


CHAPTER I 


INTRODUCTION 


1: The International Law Commission, established in pursuance of Gen- 
eral Assembly resolution 174 (II) of 21 November 1947, and in accordance 
with the Statute of the Commission annexed thereto, held its seventh ses- 
sion at the European Office of the United Nations, Geneva, Switzerland, 
from 2 May to 8 July 1955. The work of the Commission during the session 


is related in the present report. 


Chapters II and III, which constitute a 


progress report on the Commission’s work, are submitted to the General 
Assembly for information, while Chapter IV contains certain proposals 
which call for decision by: the General Assembly. 


I. MEMBERSHIP AND ATTENDANCE 


2. The Commission consists of the following members: 


Name 
Mr. Gilberto Amado 
Mr. Douglas L. Edmonds 
Sir Gerald Fitzmaurice 


Mr. J. P. A. Frangois 
Mr. F. V. Garcia-Amador 
Mr. Shuhsi Hsu 

Faris Bey el-Khouri 

Mr. 8. B. Krylov 


Mr. L. Padilla Nervo 
Mr. Radhabinod Pal 
Mr. Carlos Salamanca 
Mr. A. E. F. Sandström 
Mr. Georges Scelle 

Mr. Jean Spiropoulos 
Mr. Jaroslav Zourek 


Nationality 

Brazil 

United States of America 

United Kingdom of Great Britain 
and Northern Ireland 

Netherlands 

Cuba 

China 

Syria 

Union of Soviet Socialist 
Republics 

Mexico 

India 

Bolivia 

Sweden 

France 

Greece 

Czechoslovakia 


3. Sir Gerald Fitzmaurice and Mr. L. Padilla Nervo were elected mem- 
bers by the Commission, in accordance with Article 11 of its Statute, the 
former on 9 May 1955, and the latter on 16 May 1955, to fill the vacancies 


- * U. N. General Assembly, 10th Sess., Official Records, Supp. No. 9 (A/2934). 
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caused by the resignation of Mr. H. Lauterpacht and Mr. R. Córdova, 
respectively, who had been appointed judges at the International Court 
of Justice. 

4. All the members were present at the seventh session except Mr. Rad- 
habinod Pal who, for professional reasons, was prevented from attending, 
and Mr. L. Padilla Nervo who, for reasons of health and official duties, was 
also unable to attend. 


iI. OFFICERS 


5. At its meeting on 2 May 1955, the Commission decided to postpone 
the election of its officers until 9 May 1955, owing to the absence of some 
of its members, and to meet until that date under the chairmanship of Mr. 
A, E. F. Sandström, retiring Chairman. 

6. At its meeting on 9 May 1955, the Commission elected the following 
officers : 

Chairman: Mr. J. Spiropoulos; 

First Vice-Chairman: Mr. S. B. Krylov; 

Second Vice-Chairman: Mr. F. V. Garcia-Amador ; 

Rapporteur: Mr. J. P. A. Frangois. 

7. Mr. Yuen-li Liang, Director of the Codification Division of the Office 
of Legal Affairs, represented the Secretary-General and acted as Secretary 
of the Commission. 


II. AGENDA 


8. The Commission adopted an agenda for the seventh session consisting 
of the following items: 

(1) Filling of casual vacancies in the Commission; 

(2) Régime of the high seas; 

(3) Régime of the territorial sea; 

(4) Law of treaties; 

(5) Diplomatic intercourse and immunities; 

(6) Planning of future work of the Commission; 

(7) Question of stating dissenting opinions; 

(8) Date and place of the eighth session ; 

(9) Other business. 

9. In the course of the session, the Commission held forty-nine meetings. 
It considered all the items on the above agenda with the exception of the 
law of treaties (item 4) and diplomatic intercourse and immunities (item 
5), the study of both these subjects being postponed until its next session. 

10. The work on the questions dealt with by the Commission is sum- 
marized in Chapters IT to IV of the present report. 


CHAPTER IT 
REGIME OF THE HIGH SEAS 
I. INTRODUCTION 


11. At its first session, held in 1949, the International Law Commission 
elected Mr, J. P. A. Francois as special rapporteur to study the question of 
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the régime of the high seas. At its second session, held in 1950, the special 
rapporteur submitted a report on the subject (A/CN.4/17). The Com- 
mission also had before it replies from certain governments (A/CN.4/19, 
part I, C) to a questionnaire which it had sent to the governments of all 
Member States. It considered the topic, using as a basis of discussion the 
report of the special rapporteur, which outlined the various subjects which 
might, in his opinion, be studied with a view to the codification or the 
progressive development of international maritime law. 

12. The Commission then took the view? that it could not undertake a 
codification of maritime law in all its aspects and that it would be necessary 
to select the subjects the study of which could be begun as a first phase of 
its work on the topic. The Commission thought that it could for the time 
being leave aside all those subjects which were being studied by other 
United Nations organs or by the specialized agencies, as well as those which, 
because of their technical nature, were not suitable for study by it. Lastly, 
it set aside a number of subjects the limited importance of which did not 
appear to justify their consideration in the present phase of its work. 
The subjects selected for study by the Commission were: nationality of 
ships, collision, safety of life at sea, right of approach, slave trade, sub- 
marine telegraph cables, resources of the sea, right of pursuit, contiguous 
zones, sedentary fisheries and the continental shelf. 

13. The special rapporteur submitted a second report on the subject 
(A/ON.4/42), which the Commission studied at its third session in 1951, 
beginning with the chapters concerning the continental shelf and various 
cognate subjects, namely, conservation of the resources of the sea, sedentary 
fisheries and contiguous zones. These subjects were subsequently dealt 
with in the Commission’s report on the work of its fifth session in 1953.? 

14. In addition, at its fifth session, the Commission to some extent re- 
versed the decision taken at its second session by requesting the special 
rapporteur to prepare for the sixth session a new report covering subjects 
not dealt with in the earlier reports.* While reverting to the idea of 
codifying maritime law, the Commission decided not to include any de- 
tailed provisions on technical matters or to encroach on ground already 
covered in special studies by other United Nations organs or specialized 
agencies, 
w15. At its seventh session, the Commission studied the subject, on the 
basis of the new report (A/CN.4/79) submitted by the special rapporteur, 
at its 283rd to 286th, 288th to 298th, 300th to 306th, 320th, 321st, 323rd, 
326th, 327th, 329th and 330th meetings. It adopted a provisional draft, 

| with commentaries, which is reproduced in the present chapter and the 
, annex thereto and which is to be submitted to governments for observa- 
{ tions. The Commission also decided to communicate this chapter with the 

1 See Official Records of the General Assembly, Fifth Session, Supp. No. 12, A/1316, 
Pt. VI, Ch, ITT. 

2See Official Records of the General Assembly, Eighth Session, Supp. No. 9, A/2456, 
Ch, III [48 A.J.I.L. Supp. 26 (1954) ]. 


3 See Official Records of the General Assembly, Eighth Session, Supp. No. 9, A/2456, 
par. 165. 
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annex to the following organizations which were represented by observers 
at the International Technical Conference on the Conservation of the 
Living Resources of the Sea held at Rome from 18 April to 10 May 1955: 
United Nations Food and Agriculture Organization, United Nations Educa- 
tional, Scientific and Cultural Organization, General Fisheries Council for 
the Mediterranean, Indo-Pacific Fisheries Council, Inter-American Tropical 
Tuna Commission, International Commission for the Northwest Atlantic 
Fisheries, International Council for the Exploration of the Sea, Interna- 
tional North Pacifice Fisheries Commission, International Pacifie Halibut 
Commission, International Pacific Salmon Fisheries Commission, Inter- 
national Whaling Commission, Permanent Commission for the Exploita- 
tion of the Maritime Resources of the South Pacific, Permanent Commission 
under the 1946 Convention for the Regulation of the Meshes of Fishing 
Nets and the Size Limits of Fish. The Commission would welcome their 
observations on this matter. 

16. In accordance with General Assembly resolution 821 (IX) of 17 
December 1954, the Commission had before it the records and other docu- 
ments of the meetings of the Ad Hoc Political Committee at which the 
complaint of violation of the freedom of navigation in the China seas was 
considered. The documents referred to in the above-mentioned resolution 
were issued to the members of the Commission. The Commission also had 
before it a memorandum concerning freedom of navigation on the high 
seas, submitted on behalf of the Government of the People’s Republic of 
Poland by Mr. Jan Balicki, official Polish observer at the seventh session of 
the Commission. After an exchange of views, the Commission decided that 
it was not competent to examine the charges set forth in the documents 
transmitted by the General Assembly and referred to in the memorandum 
submitted on behalf of the Government of the People’s Republic of Poland 
(A/CN.4/L.53). On the general question whether warships can commit 
acts of piracy, the Commission has stated its position in Articles 14 and 15 
of the draft now submitted. 

17. In pursuance of General Assembly resolution 899 (IX) of 14 De- 
cember 1954, the Commission proposes at its eighth session to group together, , 
systemati¢ally in a single report all thè rules adopted by it in respect of the 
high seas, the territorial sea, the continental shelf, contiguous zones, fisheries 
and the protection of the living resources of the sea, after examining the 
comments by governments on the present regulations and on those concern- 
ing the territorial sea which were left in abeyance. 

18. The text of the provisional articles concerning the régime of the high 
seas as adopted * by the Commission is reproduced below. 


4 Mr, Edmonds entered a reservation to the articles on fishing (Arts. 24 to 33) for the 
reasons stated by him in the course of the discussions. Sir Gerald Fitzmaurice recorded 
dissent from the last sentence of par. 1 of Art. 22 (hot pursuit from a contiguous zone) 
for the reasons given in the summary record of the 330th meeting. Mr. Hsu, for tho 
reasons explained in the summary record of the 330th meeting, entered a reservation to 
the second paragraph of the commentary to Art. 14 (piracy). Mr. Krylov abstained in 
the vote on Art. 9 (signals and rules for the prevention of collisions), and could not 
agree to the text of, and commentary to, Art. 14 (piracy), and voted against Art. 31 
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H. PROVISIONAL ARTICLES CONCERNING THE REGIME OF THE HIGH SEAS 
Definition of the high seas 


ARTICLE 1 


The term “high seas” means all parts of the sea which are not included 
in the territorial sea or internal waters of a state. 


Comment 


The waters of the sea belong either to the high seas or to the territorial 
sea or to internal waters. In the part of the present report dealing with 
the territorial sea, the Commission has attempted to define the external 
limits of the territorial sea and indicated the base lines from which it should 
be measured. Waters within these base lines constitute internal waters. 
Article 1 and the articles contained in the chapter on the territorial sea 
thus furnish a definition of the high seas. 


Freedom of the high seas 
ARTICLE 2 


The high seas being open to all nations, no state may subject them to 
its jurisdiction. Freedom of the high seas comprises, 

1. Freedom of navigation; 

2. Freedom of fishing; 

3. Freedom to lay submarine cables and pipelines; 

4. Freedom to fly over the high seas. 


Comment 


The principle generally adopted in international law that the high seas 
are open to all nations governs all regulations on the subject. No state may 
subject the high seas to its jurisdiction, the term ‘‘jurisdiction’’ being used 
here in a broad sense, including not merely the judicial function but any 
kind of sovereignty or authority. States are bound to refrain from any 
acts which might adversely affect the use of the high seas by nationals of 
other states. Freedom of the high seas includes freedom of navigation, 
freedom of fishing, freedom to lay submarine cables and pipelines, and free- 
dom to fly through the superjacent air space. Freedom to fly over the 


(arbitration in fishery disputes), for the reasons stated in the summary record of the 
330th meeting. Mr. Scelle, for reasons explained in the course of the discussions, ex- 
pressed reservations on some points regarding the position taken by the Commission with 
respect to the continental shelf and the freedom of the high seas. Mr. Zourek explained 
that, although he had voted for the draft on the régime of the high seas as a whole, he 
was still opposed to Art. 5 (right to a flag), Art. 9 (signals and rules for the prevention 
of collisions), Art. 31 (arbitration in fishery disputes) and Art. 33 (binding force of the 
decisions of the arbitral commission), for reasons which he had stated during the discus- 
sions. He maintained his reservations concerning the definition of piracy contained 
in Art. 14 and did not accept the comments on that article. 
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high seas is mentioned in this article because the Commission considers that 
it follows directly from the principle of the freedom of the sea. The Com- 
mission has refrained from formulating rules on air navigation, however, 
since the task it set itself for this phase of its work is confined to the codifica- 
tion of maritime law proper. 

The list of freedoms of the high seas contained in this article is not 
restrictive; the Commission has merely specified four of the main freedoms. 
It is aware that there are other freedoms, such as freedom to explore or 
exploit the subsoil of the high seas and freedom to engage in scientific re- 
search therein. It is evident that in the high seas covering a continental 
shelf the latter freedoms can only be exercised subject to any rights over 
that shelf which the coastal state can invoke. The Commission did not 
study this problem in detail at the seventh session. 

Any freedom that is to be exercised in the interests of all entitled to 
enjoy it must be regulated. Hence, the law of the high seas contains cer- 
tain rules, most of them already recognized in positive international law, 
which are designed not to limit or restrict the freedom of the high seas but 
to safeguard its exercise in the interests of the entire international com- 
munity. Among the points covered by these rules are: 

1. The right of states to exercise their sovereignty on board ships flying 
their flag; 

2. The exercise of certain policing rights; 

3. The right of states concerning the conservation of the living resources 
of the high seas; 

4. The institution by coastal states of zones contiguous to their shores 
for the purpose of exercising certain well-defined rights; 

5. The right of coastal states with regard to the continental shelf. 

Points 1, 2 and 3 are the subject of the present regulations; points 4 
and 5 were dealt with by the Commission in the report covering the work 
of its fifth session.’ 


CHAPTER I. NAVIGATION 


Right of navigation 
ARTICLE 3 


Every state shall have the right to sail ships under its flag on the 
high seas. 


Comment 
See comment under Article 4. 


Status of ships 


ARTICLE 4 
Ships possess the nationality of the state in which they are registered. 
They shall sail under its flag and, save in the exceptional cases expressly 


5 See Official Records of the General Assembly, Eighth Session, Supp. No. 9, A/2456, 
Ch, IH [48 A.J.I.L. Supp. 26 (1954) ]. 
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provided for in international treaties or in these articles, they shall be 
subject to its exclusive jurisdiction on the high seas. 


Comment 


This rule, which is generally recognized in international law, is one of 
the essential adjuncts to the principle of the freedom of the high seas. 
The absence of any authority over ships sailing the high seas would lead 
to chaos. In general, the authority exercised is that of the flag state. In 
certain cases, however, policing rights have been granted to warships in 
respect of foreign ships. Some of these cases are the subject of inter- 
national treaties, although the regulations the latter contain cannot yet be 
regarded as part of general international law. Such of these rights as 
are recognized in international law are incorporated in the present draft 
articles (Articles 18, 21 and 22). 

The term ‘‘jurisdiction’’ is used here in the same sense as in Article 2. 

The question was raised whether the United Nations and possibly other 
international organizations also should be granted the right to sail vessels 
exclusively under their own flags. The Commission recognized the great 
importance of this question. Member States will obviously respect the 
protection exercised by the United Nations over a ship where the competent 
body has authorized the vessel to fly the United Nations flag. It must, 
however, not be forgotten that the legal system of the flag state applies to 
the vessel authorized to fly the flag. In this respect the flag of the United 
Nations or that of another international organization cannot be assimilated 
to the flag of a state. The Commission was of the opinion that the question 
calls for further study, and it proposes to undertake such study in due 
course. 


Right to a flag 
ARTICLE 5 


Each state may fix the conditions for the registration of ships in its 
territory and the right to fly its flag. Nevertheless, for purposes of rec- 
ognition of its national character by other states, a ship must either: 

1, Be the property of the state concerned; or 

2. Be more than half owned by: 

(a) Nationals of or persons legally domiciled in the territory of the 
state concerned and actually resident there; or 

(b) A partnership in which the majority of the partners with personal 
liability are nationals of or persons legally domiciled in the territory of 
the state concerned and actually resident there; or 

(c) A joint stock company formed under the laws of the state con- 
cerned and having its registered office in the territory of that state. 


Comment 


Each state lays down the conditions on which sea-going ships may fly its 
flag. Obviously the state enjoys complete liberty in the case of ships owned 
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by it or ships which are the property of a nationalized company. With 
regard to other ships, the state must accept certain restrictions. As in 
the case of the granting of nationality to persons, national legislation on 
the subject must not diverge too far from the principles adopted by the 
majority of states, which may be regarded as forming part of international 
law. Only on that condition will the freedom granted to states not give 
rise to abuse and to friction with other states. With regard to the national 
element required for permission to fly the flag, a great many systems are 
possible; but there must be a minimum national element, since control and 
jurisdiction by a state over ships flying its flag can only be effectively 
exercised where there is in fact a relationship between the state and the 
ship other than that based on mere registration. 

On this principle, the Institute of International Law, as long ago as 1896, 
adopted certain rules governing permission to fly the flag. The Commis- 
sion deemed these rules acceptable in slightly amended form. It is of the 
opinion that the principle laid down in the present article, which is found 
in the national legislation of the great majority of states, should be regarded 
as forming part of existing international law. The Commission realizes 
however that, if the practical ends in view are to be achieved, states must 
work out more detailed provisions when they incorporate the above rules 
in their legislation. 

The Commission considered the possibility of further ensuring the na- 
tional character of the ship by requiring that the captain, and perhaps also 
a majority of the crew, should have the nationality of the flag state. Legal 
provisions to that effect exist in several countries; but the Commission, 
while recognizing their value, was of the opinion that certain countries 
had not yet enough trained personnel to enable them to comply with such 
a requirement. 


Ships sailing under two flags 


ARTICLE 6 


A ship which sails under the flags of two or more states may not claim 
any of the nationalities in question with respect to other states and may 
be assimilated by them to ships without a nationality. 


Comment 


The purpose of Article 5 is to ensure that ships will have only one na- 
tionality. It often happens that a ship sails the high seas with certificates 
of registry from two or more states, using one or other as the need arises. 
‘This practice is inadmissible. There is a definite school of thought which 
recognizes the right of other states to regard such ships as having no proper 
nationality. In view of the serious disadvantages in ‘‘statelessness’’ for 
a ship, this sanction will do much to prevent ships from sailing under two 
flags and to induce those concerned to take the necessary steps to regularize 
the situation. 

With that end in view, the Commission adopted Article 6. 
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The Commission considered the advisability of also including stipulations 
as to the rights and obligations of states concerning change of flag, but 
reached the conclusion that such regulations would raise rather complicated 
problems outside the agreed scope of this initial attempt to codify maritime 
law. 


Immunity of warships 


ARTICLE 7 


1. Warships on the high seas shall enjoy complete immunity from the 
jurisdiction of any state other than the flag state. 

2. The term “warship” means a vessel belonging to the naval forces 
of a state, which is under the command of an officer duly commissioned 
by the government whose name figures on the list of officers of the mili- 
tary fleet and the crew of which are under regular naval discipline. 


Comment 


This principle is generally accepted in international law. The definition 
of the term ‘‘warship’ is based upon Articles 3 and 4 of The Hague Con- 
vention of 18 October 1907 relating to the conversion of merchant ships into 
warships. 


Immunity of other state ships 


ARTICLE 8 


For ail purposes connected with the exercise of powers on the high 
seas by states other than the flag state, government yachts, patrol ves- 
sels, hospital ships, auxiliary vessels, supply ships and other craft owned 
or operated by a state and used only on government service shall be 
assimilated to warships. l 


Comment 


The Commission discussed the question whether ships used on govern- 
ment service on the high seas could be assimilated to warships for purposes 
connected with the exercise of powers by other states, and decided that it 
must be answered in the affirmative. Although aware of the objections to 
the granting of immunity to merchant ships used on government service 
which led to the denial of this right in the International Convention for 
the Unification of Certain Rules relating to the Immunity of State-owned 
Vessels, signed at Brussels on 10 April 1926, the Commission held that, 
as regards navigation on the high seas, there were no sufficient grounds for 
not granting to state ships used on commercial government service the 
same immunity as other state ships. The Commission thinks it worth 
while to point out that the assimilation referred to in Article 8 concerns 
only the immunity of ships for the purposes of the exercise of powers by 
other states, so that there is no question of granting policing rights over 
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other ships to ships which are not warships, such rights applying in interna- 
tional law only to warships, 


Signals and rules for the prevention of collisions 


ARTICLE 9 


States shall issue for their ships, regulations concerning the use of 
signals and the prevention of collisions on the high seas. Such regula- 
tions must not be inconsistent with those concerning the safety of life 
at sea internationally accepted for the vessels forming the greater part 
of the tonnage of sea-going ships. 


Comment 


This is a technical question which the Commission cannot settle in detail. 
The Commission’s sole aim was to lay down a general principle. States 
issuing regulations concerning the use of signals and the prevention of 
collisions should refrain from prescribing signals and rules which are at 
variance with those generally adopted, and hence likely to lead to con- 
fusion. Where there was no danger of confusion, certain departures 
might be admissible if the occasion arose. 

The Commission used the expression ‘‘the vessels forming the greater 
part of the tonnage of sea-going ships.’’ Certain members of the Com- 
mission preferred to use the expression ‘‘the majority of maritime states”? 
or ‘‘the majority of vessels,’’ on the ground that the size was of no moment 
in this respect, since also a small vessel could do a considerable amount of 
damage. The majority of the Commission, however, was of the opinion 
that, in the matter of safety of human life at sea, the interest of each state 
may be judged by the number of persons on board its ships. Hence, the 
tonnage of the vessels appears to be the best criterion. 

In using the expression ‘‘internationally accepted’’ the Commission 
wished to indicate that the rules in question are a product of international 
co-operation and have not necessarily been confirmed by formal treaties. 
This is particularly true of signals. 


Penal jurisdiction in matters of collision 


ARTICLE 10 


1, In the event of a collision or any other incident of navigation con- 
cerning a ship on the high seas and involving the penal or disciplinary 
responsibility of the master or of any other person in the service of the 
ship involved in the collision, proceedings may be instituted against such 
persons only before the judicial or administrative authorities either of 
the state of which the ship on which they were serving was flying the 
flag or of the state of which such persons are nationals. 

2. No arrest or detention of the vessel shall be ordered, even as a 
measure of investigation, by any authorities other than those whose flag 
the ship was flying. 
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Comment 


The Commission thought that no account should be taken for the moment 
of private international law problems arising out of the question of collision, 
but considered it essential to determine what tribunal was competent to 
deal with any criminal proceedings arising out of a collision. In view of 
the judgment rendered by the Permanent Court of International Justice on 
7 September 1927 in the ‘‘Lotus’’ case, the Commission felt obliged to take 
a decision on the subject. This judgment, which was carried by the Presi- 
dent’s casting vote after an equal vote of 6 to 6, was very strongly criticized 
and caused serious disquiet in international maritime circles. A diplomatic 
conference which met in Brussels in 1952 disagreed with the conclusions of 
the judgment. The Commission concurred with the decisions of the con- 
ference, which were embodied in the International Convention for the 
Unification of Certain Rules relating to Penal Jurisdiction in Matters of 
Collisions and other Incidents of Navigation, signed at Brussels on 10 May 
1952. Its aim in so doing was to spare vessels and their crews the risk of 
criminal proceedings before foreign courts in the event of collision on the 
high seas, since such proceedings may constitute an intolerable interference 
with international navigation. In such a case, proceedings may take place 
only before the judicial or administrative authorities of the state whose flag 
was flown by the vessel on which the persons in question were serving or of 
the state of which such persons are nationals. In making this latter addi- 
tion, the Commission adopted the findings of the Brussels Conference in 
order to enable states to take penal or disciplinary measures against their 
nationals serving on board foreign vessels who are accused of causing col- 
lisions, since in such cases some states wish to be able to prosecute their 
nationals with a view to withdrawing the certificates issued to them. 

The Commission is of the opinion that this article confirms a rule which 
should be preserved. 

Damage to a submarine telegraph or telephone cable or to a pipeline (see 
Article 85) may be regarded as an ‘‘incident of navigation,’’ as referred 
to in paragraph 1 of this article. 


Duty to render assistance 


ARTICLE 11 


The master of a vessel is bound, so far as he can do so without serious 
danger to his vessel, her crew and her passengers, to render assistance to 
any person found at sea in danger of being lost. After a collision, the 
master of each of the vessels in collision is bound, so far as he can do so 
without serious danger to his vessel, her crew and her passengers, to 
render assistance to the other vessel, her crew and her passengers. 


Comment 


The Commission deems it advisable to include in its regulations a pro- 
vision to the effect that vessels must render assistance to all persons on the 
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high seas in danger of being lost. The Commission borrowed the terms of 
Article XI of the Brussels Convention of 23 September 1910 for the Unifica- 
tion of Certain Rules of Law respecting Assistance and Salvage at Sea, and 
of Article 8 of the Convention of the same date for the Unification of Certain 
Rules of Law with Respect to Collisions between Vessels. In the opinion 
of the Commission, the article as worded above states the existing interna- 
tional law. 


Slave trade 


ARTICLE 12 


Every state shall adopt effective measures to prevent and punish the 
transport of slaves in vessels authorized to fly its colours, and to prevent 
the unlawful use of its flag for that purpose. Any slave who takes refuge 
on board a warship or a merchant vessel shall ipso facto be free. 


Comment 


The duty of states to prevent and punish the transport of slaves on 
vessels authorized to fly their colours is generally recognized in inter- 
national law. The stipulation that any slave who takes refuge on board a 
warship or a merchant vessel shall be free is taken from Article XXVIII 
of the General Act of Brussels of 2 July 1890. 


Piracy 
ARTICLE 13 


All states shall co-operate to the fullest possible extent in the repres- 
sion of piracy on the high seas. 


Comment 


In its work on the articles concerning piracy, the Commission was greatly 
assisted by the research carried out at the Harvard Law School, which 
culminated in a draft convention of nineteen articles with commentary, 
prepared in 1932 under the direction of Professor Joseph Bingham. In 
general, the Commission was able to endorse the findings of that research. 

Article 13 lays down a sound principle. Any state having an opportunity 
of taking measures against piracy and neglecting to do so would be failing 
in a duty laid upon it by international law. Obviously, the state must be 
allowed a certain latitude as to the measures it should take to this end in 
any individual instance. 


ARTICLE 14 


Piracy is any of the following acts: 

1. Any illegal act of violence, detention, or any act of depredation 
directed against persons or property and committed for private ends by 
the crew or the passengers of a private vessel or a private aircraft: 
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(a) Against a vessel on the high seas other than that on which the 
act is committed, or 

(b) Against vessels, persons or property in territory outside the juris- 
diction of any state. 

2. Any act of voluntary participation in the operation of a ship or of 
an aircraft with knowledge of facts which make the ship or aircraft a 
pirate ship or aircraft. 

3. Any act of incitement or of intentional facilitation of an act de- 
scribed in paragraph 1 or paragraph 2 of this article. 


Comment 


The Commission had to consider certain controversial points as to the 
essential features of piracy. It reached the conclusion that: 

1. The intention to rob (animus furandi) is not required. Acts of 
piracy may be prompted by feelings of hatred or revenge, and not merely 
by the desire for gain. 

2. The acts must be committed for private ends. 

3. Save in the case provided for in Article 15, piracy can be committed 
only by merchant vessels, not by warships. 

4. Piracy can be committed only on the high seas or in a place situated 
outside the territorial jurisdiction of any state, and cannot be committed 
within the territory of a state or in its territorial sea. 

5. Acts of piracy can be committed not only by vessels on the high seas, 
but also by aircraft, if such acts are committed against vessels on the 
high seas. 

6. Acts committed on board a vessel by the crew or passengers and 
directed against the vessel itself, or against the persons or property on the 
vessel cannot be regarded as acts of piracy. 

With regard to point 3 the Commission is aware that there are treaties, 
such as the Nyon Arrangement of 14 September 1937, which brand the 
sinking of merchant vessels by submarines, against the dictates of hu- 
manity, as piratical acts. But it is of the opinion that such treaties do not 
invalidate the principle that piracy can only be committed by private ves- 
sels. The questions arising in connexion with acts committed by warships 
in the service of rival governments engaged in civil war are too complex to 
make it seem necessary for the safeguarding of public order on the high 
seas that all states should have a general right, let alone an obligation, to 
repress as piracy acts perpetrated by the warships of the parties in ques- 
tion. In view of the immunity from interference by other ships which war- 
ships are entitled to claim, the seizure of such vessels on suspicion of piracy 
might involve the gravest consequences. Hence the Commission feels that 
to assimilate unlawful acts committed by warships to acts of piracy would 
be prejudicial to the interests of the international community. The Com- 
mission was unable to share the view held by some of its members that the 
principle laid down in the Nyon Arrangement endorsed a new right in the 
process of development. 
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As regards point 4, the Commission considers, despite certain dissenting 
opinions, that where the attack takes place within the territory of a state, 
including its territorial sea, the general rule should be applied that it is a 
matter for the state affected to take the necessary measures for the repres- 
sion of the acts committed within its territory. In this the Commission is 
also following the line taken by most writers on the subject. 

With regard to point 5, the Commission feels that acts committed in the 
air by one aircraft against another aircraft cannot be regarded as acts of 
piracy. In any case such acts are outside the scope of these draft articles. 
However, acts committed by a pirate aircraft against a vessel on the high 
seas might, in the Commission’s view, be assimilated to acts committed by a 
pirate vessel, 

The view adopted by the Commission in regard to point 6 tallies with 
the opinions of most writers. Even where the purpose of the mutineers is 
to seize the vessel, their acts do not constitute acts of piracy. 


ARTICLE 15 


The acts of piracy committed by a warship or a military aircraft 
whose crew mutinies are assimilated to acts committed by a private 
vessel, 


Comment 


A warship whose crew has mutinied and taken control of the ship must 
be assimilated to a private vessel, so that acts committed against another 
vessel can assume the character of acts of piracy. 


ARTICLE 16 


A ship or aircraft is considered a pirate ship or aircraft when it is 
devoted by the persons in dominant control to the purpose of committing 
an act described in the first sentence of Article 14, paragraph 1. 


Comment 


The purpose of this article is to define the terms ‘‘pirate ship’’ and 
‘‘pirate aircraft’’ as used in the following articles. 


ARTICLE 17 


A ship or aircraft may retain its national character although it has 
become a pirate ship or aircraft. The retention or loss of national char- 
acter is determined by the law of the state from which it was originally 
derived. 


Comment 


It has been argued that a vessel loses its national character by the fact 
of committing acts of piracy. The Commission cannot share this view. 
Such acts involve the consequences referred to in Article 18; even though 
the rule under which a vessel on the high seas is subject only to the 
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authority of the flag state no longer applies, the vessel keeps the nationality 
of the state in question, and subject to the provisions of Article 18, that 
state can apply its law in the same way as to other vessels flying its flag. 
A pirate ship should only be regarded as a ship without nationality where 
the national laws of the state in question regard piracy as grounds for loss 
of nationality. 


ARTICLE 18 


On the high seas or in any other place not within the territorial juris- 
diction of another state, any state may seize a pirate ship or aircraft or 
a ship taken by piracy and under the control of pirates, and property or 
persons on board. The courts of that state may decide upon the penal- 
ties to be imposed, and determine the action to be taken with regard to 
the property, subject to rights of third parties acting in good faith. 


Comment 


This article gives any state the right to seize pirate ships (and ships 
seized by pirates) and to have them tried by its courts. 

Before this article becomes applicable to a vessel, it must have committed 
acts of piracy. A ship which has no right to fly any flag but has not com- 
mitted acts of piracy cannot be assimilated to a pirate vessel. 


ARTICLE 19 


Where the seizure of a ship or aircraft on suspicion of piracy has been 
effected without adequate grounds, the state making the seizure shall 
be liable to the state the nationality of which is possessed by the ship or 
aircraft for any damage caused by the seizure. 


Comment 


This article penalizes the unjustified seizure of vessels suspected of 
piracy. The penalty applies to seizure in the circumstances described in 
Article 18 and to all acts of interference committed on the grounds of 
suspicion of piracy referred to in Article 21. (See the comment on 
Article 21.) 


ARTICLE 20 


A seizure because of piracy may be made only by warships or military 
aircraft. 


Comment 


State action against ships suspected of engaging in piracy should be 
exercised with great circumspection so as to avoid friction between states. 
Hence it is important that the right to take action should be confined to 
warships, since other state-owned vessels do not provide the same safe- 
guards against abuse. 
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Right of visit 
ARTICLE 21 


1. Except where acts of interference derive from powers conferred by 
treaty, a warship which encounters a foreign merchant vessel at sea is 
not justified in boarding her unless there is reasonable ground for 
suspecting: 

(a) That the vessel is engaged in piracy; or 

(b) That while in the maritime zones regarded as suspect in inter- 
national treaties for the abolition of the slave trade, the vessel is engaged 
in that trade; or 

(c) That while flying a foreign flag or refusing to show its flag, the 
vessel is, in reality, of the same nationality as the warship. 

2. In the cases provided for in sub-paragraphs (a), (b) and (c) 
above, the warship may proceed to verify the vessel’s title to fly its flag. 
To this end, it may send a boat under the command of an officer to the 
suspect vessel. If suspicion remains after the documents have been 
checked, it may proceed to a further examination on board the vessel, 
which must be carried out with all possible consideration, 

3. If the suspicions prove to be unfounded and provided that the vessel 
boarded has not committed any acts to justify them, it shall be compen- 
sated for the loss sustained. 


Comment 


The principle of freedom of the seas implies that, generally speaking, a 
merchant vessel can only be boarded on the high seas by a warship flying 
the same flag. International law, however, admits certain exceptions to 
this rule, namely, cases where there is reasonable ground for suspecting: 

1. That the vessel is engaged in piracy; 

2. That the vessel is engaged in the slave trade. Right of visit was 
recognized in this latter case by the treaties for the repression of slavery, 
especially the Brussels Act of 2 July 1890. For purposes of repression 
this assimilated slavery to piracy, with the proviso that the right in ques- 
tion could only be exercised in certain zones clearly defined in the treaties. 
The Commission felt that it should follow this example so as to ensure 
that the exercise of the right of control would not be used as a pretext for 
exercising the right of visit in waters where the slave trade would not 
normally be expected to exist; 

3. That the vessel is hiding its proper nationality and is in reality of the 
same nationality as the warship. In this case it can be presumed that the 
vessel has committed unlawful acts and the warship should be at liberty to 
verify whether its suspicions are justified. 

In these three cases the warship is authorized to request a ship not flying 
a flag to show its colours. If the suspicion is not allayed the warship may 
proceed to check the ship’s papers. To this end it must send a boat to the 
suspect vessel. As a general rule, the warship may not require the 
merchant vessel to put out a boat to the warship. That would be asking too 
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much of a merchant ship, and a ship’s papers must not be exposed un- 
necessarily to the risk of getting lost. If the examination of the merchant 
vessel’s papers does not allay the suspicions, a further examination may be 
made on board the vessel. Such examination must in no circumstances be 
used for purposes other than those which warranted stopping the vessel. 
Hence the boarding party must be under the command of an officer re- 
sponsible for the conduct of his men. 

The state to which the warship belongs must compensate the merchant 
vessel for any delay caused by the warship’s action, not only where the 
vessel was stopped without reasonable grounds, but in all cases where 
suspicion proves unfounded and the vessel committed no act calculated to 
give rise to suspicion. 

The question arose whether the right to board a vessel should be recog- 
nized also in the event of a vessel being suspected of committing acts 
hostile to the state to which the warship belongs, at a time of imminent 
danger for the security of that state. The Commission did not deem it 
advisable to include such a provision, mainly because of the vagueness of 
terms like ‘‘imminent danger’’ and ‘‘hostile acts,’’ which leaves them open 
to abuse. 


Right of pursuit 


ARTICLE 22 


1. The pursuit of a foreign vessel for an infringement of the laws and 
regulations of a coastal state, commenced when the foreign vessel is 
within the internal waters or the territorial sea of that state, may be 
continued outside the territorial sea provided that the pursuit has not 
been interrupted. It is not necessary that, at the time when the foreign 
vessel within the territorial sea receives the order to stop, the vessel 
giving the order should likewise be within the territorial sea. If the 
foreign vessel is within a zone contiguous to the territorial sea, the pur- 
suit may only be undertaken if there has been trespass against the rights 
for the protection of which the said zone was established. 

2. The right of pursuit ceases as soon as the vessel which is pursued 
enters the territorial sea of its own country or of a third state. 

3. The pursuit shall not be deemed to have begun unless the pursuing 
vessel has satisfied itself by bearings, sextant angles or other like means 
that the vessel pursued or one of its boats is within the limits of the terri- 
torial sea or, as the case may be, within the contiguous zone. The com- 
mencement of the pursuit shall in addition be accompanied by a signal 
to stop. The order to stop shall be given at a distance permitting the 
foreign vessel to see or hear the accompanying signal. 

4, The release of a vessel arrested within the jurisdiction of a state 
and escorted to a port of that state for the purposes of an enquiry before 
the competent authorities shall not be claimed solely on the ground that 
such vessel, in the course of its voyage, was escorted across a portion of 
the high seas, where the circumstances rendered this necessary. 
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Comment 


In the main this article is taken from Article 11 of the regulations 
adopted by the Second Committee of The Hague Codification Conference 
in 1930. The right in question is not contested in international law. Only 
certain details concerning the exercise of this right call for comment: 

1. It is not necessary that, at the time when the foreign vessel within 
the territorial sea receives the order to stop, the vessel giving the order 
should likewise be within the territorial sea. This rule applies in practice 
in the case of patrol vessels cruising for police purposes just outside the 
territorial sea. The essential point is that the vessel committing the in- 
fringement must be in the territorial sea when the pursuit begins. 

2. Pursuit must be continuous. Once it is broken off it cannot be re- 
sumed. The right of pursuit in any case ceases as soon as the vessel pur- 
sued enters the territorial sea of its own country or of a third state. 

3. Pursuit cannot be considered to have begun until the pursuing vessel 
has spotted the foreign vessel in the territorial sea and has ordered it to 
stop by hoisting the prescribed signal. To prevent abuse, the Commission 
declined to admit orders given by radio, as these could be given at any 
distance. 

4, The article also applies to vessels which lie outside the territorial sea 
and cause their boats to commit unlawful acts in that sea. Some writers 
define such cases by using the expression ‘‘constructive presence’’ in the 
territorial sea. The Commission, however, refused to assimilate to such 
cases that of a vessel staying outside the territorial sea and using, not its 
own boats, but other eraft. 

The rules laid down above are all in conformity with those adopted by 
The Hague Conference. The article adopted by the Commission differs 
from that of 1930 on two points only: 

1. The Commission was of the opinion that the right of pursuit should 
also be recognized when the vessel is in a zone contiguous to the territorial 
sea, provided pursuit is undertaken on the grounds of trespass against 
rights for the protection of which the zone was established. Thus, a state 
which has established a contiguous zone for the purposes of customs control 
cannot commence pursuit of a fishing boat accused of unlawful fishing ir 
the territorial sea if the fishing boat is already in the contiguous zone. 

2. The Commission included in this article a case which presents some 
analogy with the right of pursuit and which gave rise to differences of 
opinion, as it arose after the 1930 Conference. The question was whether 
a vessel pursued and stopped in the territorial sea can be escorted to a port 
of the state of the pursuing vessel across the high seas, where there is no 
choice but to pass through the high seas. The Commission considereci 
that it would be illogical to recognize the right of the pursuing vessel to 
seize a ship on the high seas and escort it to port across the high seas and 
at the same time to refuse the government vessel the right to escort a ship 
already apprehended in the territorial sea to port across the high seas, 
where special circumstances forced it to leave the territorial sea in order to 
reach the port. 
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Pollution of the high seas 


ARTICLE 23 


All states shall draw up regulations to prevent water pollution by fuel 
oils discharged from ships, taking account of existing treaty provisions 
on the subject. 


Comment 


Water pollution by fuel oils discharged from ships raises serious prob- 
lems: danger to the life of certain marine species, fish and birds; pollution 
of ports and beaches; fire risks. Almost all maritime states have laid down 
regulations to prevent the pollution of their internal waters and their ter- 
ritorial sea by fuel oils. But these special regulations are clearly inade- 
quate. Petroleum products discharged on the high seas may be washed 
towards the coasts by currents and wind. All states should therefore 
enact regulations to be observed, even on the high seas, by ships sailing 
under their flags, and the observance of these regulations should be con- 
trolled. It is obvious that only an international solution of the problem 
ean be effective. A conference held in London for the purpose drafted 
the International Convention for the Prevention of Pollution of the Sea 
by Oil, 1954. This convention has not yet come into force. 

Article 23 merely stipulates that states shall draw up regulations which 
their ships must observe, even on the high seas. This, in the Commission’s 
view, is as far as the present draft can go on the subject. Unification, 
although desirable, is less essential here than in the case of signals and rules 
for the prevention of collisions. 


CHAPTER IJ. FISHING 
Right to fish 


ARTICLE 24 


All states may claim for their nationals the right to engage in fishing 
on the high seas, subject to their treaty obligations and to the provisions 
contained in the following articles concerning conservation of the living 
resources of the high seas. 


Comment 


This article confirms the principle of the right to fish on the high seas. 
The Commission accepted no exceptions to that principle in the parts of the 
high seas covering the continental shelf, save as regards sedentary fisheries.® 
Nor did it recognize the right to establish a zone contiguous to the coasts 
where fishing could be exclusively reserved to the nationals of the coastal 
state.? The principle of the freedom of the seas does not, however, pre- 


6 See Official Records of the General Assembly, Eighth Session, Supp. No. 9, A/2456, 
par. 71. 
7 Ibid., pars. 105 et seq. 
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clude regulations governing the conservation of the living resources of the 
high seas, as recommended by the Commission in Articles 25 to 33 of the 
present draft. Furthermore, states may still conclude conventions for the 
regulation of fishing, but the treaty obligations arising out of such conven- 
tions are of course binding only on the signatory states. 


Conservation of the living resources of the high seas 


At its third session, in 1951, the Commission provisionally adopted under 
the title of ‘‘Resources of the sea,’’ articles relating to the conservation of 
the living resources of the seas. This question was discussed in conjunc- 
tion with the continental shelf, because certain claims to sovereignty over 
the waters covering the continental shelf arise, at least in part, out of the 
coastal state’s desire to give effective protection to the living resources of 
the sea adjacent to its shores. 

At its fifth session, in 1953, the Commission reviewed the articles adopted 
in 1951 in the light of the comments made by certain governments, and 
thereafter adopted a set of draft articles reproduced in its report on the 
work of its fifth session.® 

In adopting these articles, the Commission adhered to the provisional 
draft of the articles formulated in 1951. It recognized that the existin:: 
law on the subject provides no adequate protection of marine fauna against 
waste or extermination. The above-mentioned report states that the re- 
sulting position constitutes, in the first instance, a danger to the food supply 
of the world. Also, insofar as it renders the coastal state or the states 
directly interested helpless against wasteful and predatory exploitation 
of fisheries by foreign nationals, it constitutes an inducement to the state 
or states in question to resort to unilateral measures of self-protection, 
which are sometimes at variance with the law as it stands at present, be- 
cause they result in the total exclusion of foreign nationals. 

The articles adopted by the Commission in 1953 were intended to provide 
the basis for a solution of the difficulties inherent in the existing situatior. 
The system proposed by the Commission protected, in the first instanec, 
the interest, of the coastal state. If only the nationals of that state were 
engaged in fishing in the areas in question, it could fully achieve the 
desired object by adopting appropriate legislation and enforcing its ob- 
servance by those concerned. If nationals of several states were engaged 
in fishing in a given area, the concurrence of those states was essential; 
Article 1 of the Commission’s draft provided therefore that the states con- 
cerned would prescribe the necessary measures by agreement. Article 3 
of the draft was intended to provide effectively for the contingency of the 
interested states being unable to reach agreement. It provided that states 
would be under a duty to accept as binding any system of regulation of 
fisheries in any area of the high seas which an international authority, to be 

8 See Official Records of the General Assembly, Sixth Session, Supp. No. 9, A/1858, 
Annex, Pt. IT. 


9 See Official Records of the General Assembly, Eighth Session, Supp. No. 9, A/2456, 
pars. 92 et seg. [48 A.J.I.L. Supp. 38 (1954) ]. 
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ereated within the framework of the United Nations, prescribed as being 
essential for the purpose of protecting the fishing resources of that area 
against waste or extermination. 

The General Assembly, at its ninth session [resolution 900 (IX) of 14 
December 1954], recognized the great importance of the question of the 
conservation of the living resources of the sea in connexion with the work of 
the International Law Commission on the régime of the high seas. It 
decided to convene an international technical conference at the head- 
quarters of the United Nations Food and Agriculture Organization in 
Rome on 18 April 1955 to study the technical and scientific aspects of the 
problem of the international conservation of the living resources of the 
sea. The report of the conference was to be referred to the International 
Law Commission ‘‘as a further technical contribution to be taken into 
account in its study of the questions to be dealt with in the final report 
which it is to prepare pursuant to resolution 899 (IX) of 14 December 
1954.” 

The International Law Commission took note of the report of the con- 
ference (A/CONF.10/5/Rev.1) with great interest. The Vice-Chairman 
of the Commission, Mr. Garcia-Amador, who represented the Cuban 
Government and acted as Deputy-Chairman at the Rome Conference, sub- 
mitted to the Commission a series of draft articles, prefaced by a preamble, 
on the subject, to replace the articles approved by the Commission in 1953. 

The Commission made a careful study of these draft articles and found 
them generally acceptable, although it introduced certain amendments. 

The draft articles, as amended, and the preamble are annexed to the 
present chapter of the report. The articles, as amended, are also ineluded 
as Articles 25 to 33 in the draft text on the régime of the high seas adopted 
by the Commission. In view of the technical nature of several of these 
articles, the Commission trusts that governments will also include in their 
replies information on all points of a technical nature which might be of 
use to it in the final drafting of the articles. 


ARTICLE 25 


A state whose nationals are engaged in fishing in any area of the high 
seas where the nationals of other states are not thus engaged may adopt 
measures for regulating and controlling fishing activities in such areas 
for the purpose of the conservation of the living resources of the high 
seas. 


Comment 
This article reproduces the principle enunciated in the first sentence of 
Article 1 as adopted by the Commission at its fifth session in 1953. 
ARTICLE 26 


1. If the nationals of two or more states are engaged in fishing in any 
area of the high seas, these states shall, at the request of any of them, 
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enter into negotiations in order to prescribe by agreement the measures 
necessary for the conservation of the living resources of the high seas. 

2. If the states concerned do not reach agreement within a reasonable 
period of time, any of the parties may initiate the procedure envisaged 
in Article 31. 


Comment 


This article is based on the second sentence of Article 1 of the draft 
prepared by the Commission in 1953. 
As regards paragraph 2, see the comment on Article 31. 


ARTICLE 27 


1. If, subsequent to the adoption of the measures referred to in Arti- 
cles 25 and 26, nationals of other states engage in fishing in the same area, 
the measures adopted shall be applicable to them. 

2. If the states whose nationals take part in the fisheries do not accept 
the measures so adopted and if no agreement can be reached within a 
reasonable period of time, any of the interested parties may initiate the 
procedure envisaged in Article 31. Subject to paragraph 2 of Article 32, 
the measures adopted shall remain obligatory pending the arbitral 
decision. 


Comment 


It would appear desirable and consistent with general legal principles 
to require newcomers to comply with the regulations in force in the waters 
where they wish to engage in fishing. If states of which the newcomers 
are nationals are not prepared to apply the regulations, they can open 
negotiations for their amendment with the states concerned. Failing 
agreement, the procedure laid down in Article 31 will have to be followed. 


ARTICLE 28 


1. A coastal state having a special interest in the maintenance of the 
productivity of the living resources in any area of the high seas con- 
tiguous to its coasts is entitled to take part on an equal footing in any 
system of research and regulation in that area, even though its nationals 
do not carry on fishing there. 

2. If the states concerned do not reach agreement within a reasonable 
period of time, any of the parties may initiate the procedure envisaged 
in Article 31. 


Comment 


The right to take part in a system of regulation even though its na- 
tionals do not carry on fishing in the area concerned was granted, under 
Article 2 of the draft prepared by the Commission in 1953, to any coastal 
state whose territorial sea was within 100 miles of the area. Under the 
present article this right is granted to any coastal state which has a special 
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interest in the conservation of resources in parts of the high seas adjacent 
to its coasts. The Commission did not deem it advisable to adopt a fixed 
limit, which might prove in practice to be either too wide or, in particular 
cases, too narrow. Should doubts arise as to a coastal state’s right to 
claim, in areas far removed from its shores, a special interest which it 
pretends to have, the matter would have to be settled by the arbitral pro- 
cedure envisaged in Article 31. 


ARTICLE 29 


1. A coastal state having a special interest in the maintenance of the 
productivity of the living resources in any area of the high seas contigu- 
ous to its coasts may adopt unilaterally whatever measures of conserva- 
tion are appropriate in the area where this interest exists, provided that 
negotiations with the other states concerned have not led to an agree- 
ment within a reasonable period of time. 

2. The measures which the coastal state adopts under the first para- 
graph of this article shall be valid as to other states only if the following 
requirements are fulfilled: 

(a) That scientific evidence shows that there is an imperative and 
urgent need for measures of conservation; 

(b) That the measures adopted are based on appropriate scientific 
findings; 

(c) That such measures do not discriminate against foreign fishermen, 

3. If these measures are not accepted by the other states concerned, 
any of the parties may initiate the procedure envisaged in Article 31. 
Subject to paragraph 2 of Article 32, the measures adopted shall remain 
obligatory pending the arbitral decision. 


Comment 


As early as 1951, the Commission dealt with the question whether the 
special position of coastal states as regards measures for the conservation of 
the living resources in parts of the high seas adjacent to their coasts ought 
not to be further recognized from a standpoint other than that expressed 
in Article 28. A proposal was submitted to the effect that a coastal state 
should be empowered to lay down conservatory regulations to be applied 
in such zones, provided any disputes arising out of the application of the 
regulations were submitted to arbitration. Votes being equally divided on 
this proposal, the Commission decided to mention it in its report without 
sponsoring it.° The Commission did not include such a provision in its 
1953 draft. At the 1955 Rome Conference, the tendency to make coastal 
states responsible for controlling zones adjacent to their coasts and apply- 
ing in them measures of conservation consistent with the general technical 
principles adopted by the conference was again in evidence. 


10 See Official Records of the General Assembly, Sixth Session, Supp. No. 9, A/1858, 
Annex: Draft Articles on the Continental Shelf and Related Subjects, Pt. II, par. 5 of 
comment to Art. 2. 
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The same idea underlay the proposal submitted to the Commission by 
Mr. Garcia-Amador, in which the granting of special rights to coastal states 
was linked with the obligation to resort to arbitration if the exercise of 
those rights gave rise to objections by other interested states. 

The Commission supported this proposal, on the ground that, in accord- 
ing rights on the high seas to coastal states, it could not merely rely on 
the smooth functioning of the general regulations observed between states 
for the peaceful settlement of disputes, and that acceptance of arbitration 
in the event of the legality of the measures taken by the coastal state being 
disputed was mandatory. Article 29 gives a coastal state the right to 
adopt conservatory measures unilaterally, if the negotiations with the other 
states concerned have not led to an agreement within a reasonable period 
of time. The article specifies the requirements which the measures must. 
fulfil in order to be valid as to other states. Should the latter fail to agree. 
however, the disputes will be settled by arbitration. Pending the arbitra) 
decision, the measures will remain applicable subject to paragraph 2 of 
Article 32. 


ARTICLE 30 


1. Any state which, even if its nationals are not engaged in fishing in 
an area of the high seas not contiguous to its coast, has a special interes: 
in the conservation of the living resources in that area, may request the 
state whose nationals are engaged in fishing there to take the necessary 
measures of conservation. 

2. If no agreement is reached within a reasonable period, such state 
may initiate the procedure envisaged in Article 31. 


Comment 


This article provides for the case of a state other than the coastal state 
whose nationals are not engaged in fishing in a given area but which has 
a special interest in the conservation of the living resources of the high seas 
in that area. This case may arise, for example, if the exhaustion of the 
resources of the sea in the area would affect the results of fishing in another 
area in which the nationals of the state concerned do engage in fishing. 
The Commission took the view that in such an event the state concerned 
could require the state whose nationals engage in fishing in the areas ex- 
posed to exhaustion to take the necessary steps to safeguard their threatened 
interests. Where no agreement can be reached, the question will be settled 
in accordance with the procedure envisaged in Article 31. 


ARTICLE 31 


1. The differences between states contemplated in Articles 26, 27, 28, 
29 and 30 shall, at the request of any of the parties, be settled by arbitra- 
tion, unless the parties agree to seek a solution by another method of 
peaceful settlement. 

2. The arbitration shall be entrusted to an arbitral commission, whose 
members shall be chosen by agreement between the parties. Failing 
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such an agreement within a period of three months from the date of the 
original request, the commission shall, at the request of any of the par- 
ties, be appointed by the Secretary-General of the United Nations in 
consultation with the Director-General of the Food and Agriculture 
Organization. In that case, the commission shall consist of four or six 
qualified experts in the matter of conservation of the living resources of 
the sea and one expert in international law, and any casual vacancies 
arising after the appointment shall equally be filled by the Secretary- 
General. The commission shall settle its own procedure and shall deter- 
mine how the costs and expenses shall be divided between the parties. 

3. The commission shall in all cases be constituted within five months 
from the date of the original request for settlement, and shall render its 
decision within a further period of three months unless it decides to 
extend that time-limit. 


Comment 


This article describes the procedure for the settlement of disputes arising 
between states in the cases referred to in the preceding articles. The draft 
text leaves the parties entirely free as regards the method of settlement. 
They may submit their differences to the International Court of Justice by 
agreement or in accordance with mutual treaty obligations; they may set 
up courts of arbitration; they may, if they so desire, seek to compose their 
differences through a commission set up for the purpose, before resorting 
to these procedures. It is only where the parties fail to agree on the 
method of settling a dispute that the draft text provides for arbitration, 
while leaving the parties an entirely free choice as to arrangements for 
arbitration. If, however, the parties fail to agree on this subject within 
three months from the date of the original request, the draft provides for 
the setting up of a commission without their co-operation. The com- 
mission will be appointed by the Secretary-General of the United Nations 
in consultation with the Director-General of the Food and Agriculture 
Organization. The Commission chose the Secretary-General in preference 
to the President of the International Court of Justice in view of the extreme 
technicality of the subject, which lies completely outside the President’s 
routine functions. Furthermore, the Commission is convinced that the 
appointment of the arbitrators by the Secretary-General of the United 
Nations will give the best assurance of objectivity and impartiality. 

The arbitral commission should be neither too small, in view of the com- 
plexity of the technical questions involved, nor too large, so that its pro- 
ceedings may not be dilatory and that costs may be kept within reasonable 
bounds. The Commission felt that, if the number of members was fixed at 
four or six, the Secretary-General would be able to constitute the arbitral 
commission in such a way as to give due weight to all aspecis of the ques- 
tion. While recognizing that the matters in dispute would be mainly of a 
technical nature, it considered that the legal questions inevitably linked 
with them would necessitate the presence of an expert in international law. 
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The Secretary-General may, should he think fit, request the legal expert 
to act as chairman of the commission. 

To ensure the continuity of the arbitral commission’s work in all cireum- 
stances, it was necessary to authorize the Secretary-General to fill any casual 
vacancies arising after the appointment of the arbitrators. Finally, it 
seemed fair to let the commission determine how the costs entailed by its 
proceedings should be divided between the parties. The third paragraph 
prescribes certain time limits for the purpose of preventing the arbitration 
procedure from being protracted. 


ARTICLE 32 


1. The arbitral commission shall, in the case of measures unilaterally 
adopted by coastal states, apply the criteria listed in paragraph 2 of 
Article 29. In other cases it shall apply these criteria according to the 
circumstances of each case. 

2. The commission may decide that pending its award the measures 
in dispute shall not be applied. 


Comment 


Paragraph 1 recalls the criteria on which the commission’s decision must 
be based. These criteria are primarily those specified in paragraphs 2 (b) 
and (c) of Article 29. Paragraph 2 (a) will not apply in every case sub- 
mitted to the arbitral commission. It will always apply in the case o° 
measures adopted under paragraph 1 of Article 29. In other cases, it was 
deemed advisable to leave the arbitral commission some latitude as regards 
the applicability of the criterion mentioned in paragraph 2 (a), especially 
if, in the case envisaged in paragraph 2 of Article 26 and paragraph 2 of 
Article 27, the state of which the neweomers are nationals disagrees on the 
procedure for applying certain measures, while acknowledging their 
necessity. 

Under Articles 27 and 29, the measures adopted by one or more states 
in a given area remain in force pending the arbitral decision. But the 
arbitral commission might deem it proper, in special circumstances, to 
suspend the application of these measures during its deliberations. Para- 
graph 2 of Article 32 authorizes it to take a decision to that effect. 


ARTICLE 33 


The decisions of the commission shall be binding on the states con- 
cerned. If the decision is accompanied by any recommendations, they 
shall receive the greatest possible consideration. 


Comment 


This article shows that the decision of the arbitral commission is in- 
tended to provide a final settlement of the dispute, not merely to serve as 
a recommendation to the parties. The commission might, however, wish 
to amplify its decision with certain recommendations concerning the way in 
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which the parties should make use of their rights. This article allows it 
to do so. 


CHAPTER IM. SUBMARINE CABLES AND PIPELINES 


ARTICLE 34 


1. All states shall be entitled to lay telegraph or telephone cables and 
pipelines on the bed of the high seas. 

2. Subject to its right to take reasonable measures for the exploration ~ 
of the continental shelf and the exploitation of its natural resources, the 
coastal state may not impede the laying or maintenance of submarine 
cables. 


Comment 


As regards the protection of telegraph and telephone cables beneath the 
high seas, there is a convention dated 14 March 1884 to which a very large 
number of maritime states are parties. In 1913, a conference convened in 
London on the initiative of the British Government adopted a number of 
resolutions on the subject. The Institute of International Law has also 
considered the question on many occasions. 

The Commission enunciated certain principles which, in its view, reflect 
the international law applying. It thought that the regulations concerning 
telegraph and telephone cables should be extended to include pipelines 
beneath the high seas. 

Paragraph 1 of Article 34 was taken from Article I of the 1884 Conven- 
tion. Paragraph 2 was added to make it quite clear that the coastal state 
is obliged to permit the laying of cables and pipelines on the floor of its 
continental shelf but that it can impose conditions as to the track to be fol- 
lowed, in order to prevent undue interference with the exploitation of the 
natural resources of the sea bed and subsoil, 


ARTICLE 35 


Every state shall take the necessary legislative measures to provide 
that the breaking or injuring of a submarine cable beneath the high seas 
done wilfully or through culpable negligence and resulting in the total 
or partial interruption or embarrassment of telegraphic or telephonic 
communications, or the breaking or injuring of a submarine pipeline in 
like circumstances, shall be a punishable offence. This provision shall 
not apply to any break or injury caused by persons who acted merely 
with the legitimate object of saving their lives or their vessels, after 
having taken all necessary precautions to avoid such break or injury. 


Comment 


This article is substantially the same as Article II of the 1884 Convention, 
but extends the latter to include pipelines. Like the succeeding articles, it 
was so worded to require states to take the necessary legislative measures 
to ensure that their nationals comply with the regulations. 
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ARTICLE 36 


Every state shall take the necessary legislative measures to provide 
that, if persons subject to its jurisdiction who are the owners of a cable 
or pipeline beneath the high seas, in laying or repairing that cable or 
pipeline, cause a break in or injury to another cable or pipeline, they 
shall bear the cost. 


Comment 


Cf. Article IV of the 1884 Convention. 


ARTICLE 37 


Every state shall regulate trawling so as to ensure that all fishing gear 
shall be so constructed and maintained as to reduce to the minimum any 
danger of fouling submarine cables or pipelines. 


Comment 


Cf. resolution I of the London Conference of 1918. 


ARTICLE 38 


Every state shall take the necessary legislative measures to ensure 
that the owners of vessels who can prove that they have sacrificed an 
anchor, a net or any other fishing gear in order to avoid injuring a sub- 
marine cable shall be indemnified by the owner of the cable. 


Comment 
Cf. Article VII of the 1884 Convention. 


ANNEX TO CHAPTER II 


Draft Articles Relating to the Conservation of the Living Resources 
of the Sea 


The International Law Commission 
Considering that 


1. The development of modern techniques for the exploitation of the 
living resources of the sea has exposed some of these resources to the danger 
of being wasted, harmed or exterminated, 

2. It is necessary that measures for the conservation of the living re- 
sources of the sea should be adopted when scientific evidence indicates that 
they are being or may be exposed to waste, harm or extermination, 

8. The primary objective of conservation of the living resources of the 
sea is to obtain the optimum sustainable yield so as to obtain a maximum 
supply of food and other marine products in a form useful to mankind, 

4. When formulating conservation programmes, account should be taken 
of the special interest of the coastal state in maintaining the productivity 
of the resources of the high seas contiguous to its coast, 
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5. The nature and scope of the problems involved in the conservation of 
the living resources of the sea are such that there is a clear necessity that 
they should be solved primarily on a basis of international co-operation 
through the concerted action of all states concerned, and the study of the 
experience of the last fifty years and recognition of the great variety of 
conditions under which conservation programmes have to be applied clearly 
indicate that these programmes can be more effectively carried out for 
separate species or on a regional basis, 


has adopted the following articles: © 


ARTICLE 1 


A state whose nationals are engaged in fishing in any area of the high 
seas where the nationals of other states are not thus engaged may adopt 
measures for regulating and controlling fishing activities in such areas 
for the purpose of the conservation of the living resources of the high 
seas. 


ARTICLE 2 


1. If the nationals of two or more states are engaged in fishing in any 
area of the high seas, these states shall, at the request of any of them, 
enter into negotiations in order to prescribe by agreement the measures 
necessary for the conservation of the living resources of the high seas. 

2. If the states concerned do not reach agreement within a reasonable 
period of time, any of the parties may initiate the procedure envisaged 
in Article 7. 


ARTICLE 3 


1. If, subsequent to the adoption of the measures referred to in Articles 
1 and 2, nationals of other states engage in fishing in the same area, the 
measures adopted shall be applicable to them. 

2. If the states whose nationals take part in the fisheries do not accept 
the measures so adopted and if no agreement can be reached within a 
reasonable period of time, any of the interested parties may initiate the 
procedure envisaged in Article 7. Subject to paragraph 2 of Article 8, 
the measures adopted shall remain obligatory pending the arbitral 
decision. 


ARTICLE 4 


1. A coastal state having a special interest in the maintenance of the 
productivity of the living resources in any area of the high seas con- 
tiguous to its coasts is entitled to take part on an equal footing in any 
system of research and regulation in that area, even though its nationals 
do not carry on fishing there. 

11 These articles are identical with Arts. 25 to 33 of the provisional articles concerning 


the regime of the high seas contained in Ch. II of the present report. For comments on 
the articles see Ch. IT. 


1956] OFFICIAL DOCUMENTS 219 


2. If the states concerned do not reach agreement within a reasonable 
period of time, any of the parties may initiate the procedure envisaged 
in Article 7. 


ARTICLE 5 


1. A coastal state having a special interest in the maintenance of the 
productivity of the living resources in any area of the high seas con- 
tiguous to its coasts may adopt unilaterally whatever measures of con- 
servation are appropriate in the area where this interest exists, provided 
that negotiations with the other states concerned have not led to an 
agreement within a reasonable period of time. 

2. The measures which the coastal state adopts under the first para- 
graph of this article shall be valid as to other states only if the following 
requirements are fulfilled: 

(a) That scientific evidence shows that there is an imperative and 
urgent need for measures of conservation; 

(b) That the measures adopted are based on appropriate scientific 
findings ; 

(c) That such measures do not discriminate against foreign fishermen. 

3. If these measures are not accepted by the other states concerned, 
any of the parties may initiate the procedure envisaged in Article 7. 
Subject to paragraph 2 of Article 8, the measures adopted shall remain 
obligatory pending the arbitral decision. 


ARTICLE 6 


1. Any state which, even if its nationals are not engaged in fishing in 
an area of the high seas not contiguous to its coast, has a special interest 
in the conservation of the living resources in that area, may request the 
state whose nationals are engaged in fishing there to take the necessary 
measures of conservation. 

2. If no agreement is reached within a reasonable period, such state 
may initiate the procedure envisaged in Article 7. 


ARTICLE 7 


1. The differences between states contemplated in Articles 2, 3, 4, 5 
and 6 shall, at the request of any of the parties, be settled by arbitration, 
unless the parties agree to seek a solution by another method of peace- 
ful settlement. 

2. The arbitration shall be entrusted to an arbitral commission, whose 
members shall be chosen by agreement between the parties. Failing 
such an agreement within a period of three months from the date of the 
original request, the commission shall, at the request of any of the par- 
ties, be appointed by the Secretary-General of the United Nations in 
consultation with the Director-General of the Food and Agriculture 
Organization. In that case, the commission shall consist of four or six 
qualified experts in the matter of conservation of the living resources 
of the sea and one expert in international law, and any casual vacancies 
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arising after the appointment shall equally be filled by the Secretary- 
General. The commission shall settle its own procedure and shall deter- 
mine how the costs and expenses shall be divided between the parties. 

3. The commission shall in all cases be constituted within five months. 
from the date of the original request for settlement, and shall render its 
decision within a further period of three months unless it decides to 
extend that time-limit. 


ARTICLE 8 


1. The arbitral commission shall, in the case of measures unilaterally 
adopted by coastal states, apply the criteria listed in paragraph 2 of 
Article 5, In other cases it shall apply these criteria according to the 
circumstances of each case. i 

2. The commission may decide that pending its award the measures 
in dispute shall not be applied. 


ARTICLE 9 


The decisions of the commission shall be binding on the states con- 
cerned. If the decision is accompanied by any recommendations, they 
shall receive the greatest possible consideration. 


CHAPTER III 
REGIME OF THE TERRITORIAL SEA 
I, INTRODUCTION 


19. At its sixth session, held in Paris from 3 June to 28 July 1954, the 
International Law Commission adopted a number of ‘‘ provisional articles. 
concerning the régime of the territorial sea,” with comments.?? In ac- 
cordance with the provisions of its Statute, the Commission decided to 
request governments to comment on these provisional articles. It also 
intimated that it would be greatly assisted in its task if governments could 
state, in their comments, their attitude concerning the question of the 
breadth of the territorial sea. 

20. In pursuance of this decision, the Secretary-General, in a circular 
letter of 31 August 1954, communicated the Commission’s request to the 
governments of all States Members of the United Nations, asking them to 
send him their comments by 1 February 1955. On 3 February, the Secre- 
tary-General sent telegrams to those governments which had not yet for- 
warded their comments, requesting them to do so by 1 March. 

21, The Secretary-General has received the comments of seventeen States. 
Members of the United Nations, which are reproduced in documents A/CN. 
4/90 and Adds. 1-5. In the course of its consideration of this subject, at 
its 295th, 299th, 306th to 320th, 324th, 325th, 328th to 330th meetings, the 
Commission examined these comments. It also had before it a memo- 

12 See Ch. IV of the Report of the Commission covering the work of its sixth session, 
Official Records of the General Assembly, Ninth Session, Supp. No. 9, A/2693 [4® 
A.J.I.L, Supp. 23 (1955) J. 
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randum from the Government of Ecuador, dated 5 June 1955 (A/CN. 
4/163). 

22. Recognizing the cogency of many of the comments, the Commission 
amended several articles. The amended articles, which are included in 
the present report, are accompanied by comments giving the reasons for 
any changes in substance. 

23. The Commission also examined the questions held over in its report 
of 1954, concerning the breadth of the territorial sea, bays, groups of islands 
and the delimitation of the territorial sea at the mouths of rivers. The 
relevant articles proposed are also included in the present report. The 
Commission submits them to governments so that it may receive any com- 
ments the governments see fit to make on these or any other articles of the 
draft before they are adopted at the eighth session of the Commission and 
included in the final report to be submitted in accordance with resolution 
899 (IX) of the General Assembly. 

24. The text of the draft articles on the régime of the territorial sea as 
adopted 1° by the Commission is reproduced below. 


Il. DRAFT ARTICLES ON THE REGIME OF THE TERRITORIAL SEA 
CHAPTER I. GENERAL 


ARTICLE 1 
Juridical status of the territorial sea 


1. The sovereignty of a state extends to a belt of sea adjacent to its 
coast and described as the territorial sea. 


13 Mr. Edmonds entered a reservation to Art. 3 (breadth of the territorial sea), Art. 
5 (straight base lines), Art. 7 (bays), and Art. 25 (passage of warships) for the reason3 
stated in the course of the discussions. Sir Gerald Fitzmaurice recorded dissent fror 
the first sentence of par. 1 of Art. 25 (passage of warships) and abstention on Art. 3 
(straight base lines), and Art. 7 (bays), in each case for the reasons given in the sum- 
mary record of the 330th meeting. Mr. Gareia-Amador, for reasons stated in the course 
of the discussion (A/CN.4/SR. 308, 309, 310, 313, 317, 318 and 328), entered certain 
reservations in respect to Arts. 3 (breadth of the territorial sea) and 7 (bays) and to 
the comments on these articles. Mr. Krylov voted against Art. 3 (breadth of the ter- 
ritorial sea) and Art. 24 (government vessels operated for non-commercial purposes), 
and abstained in the votes on Art. 18, par. 4 (suspension of innocent passage through 
straits), Art. 23 (government vessels operated for commercial purposes), and Art. 25, 
par. 2 (passage of warships through straits), in each case for the reasons stated in the 
summary records of the 330th and other meetings. Mr. Salamanca voted against Art. 3 
(breadth of the territorial sea) and the commentary thereto for the reasons stated in 
the summary records of the 312th, 313th and 328th meetings. Mr. Seelle, for reasors 
explained in the course of the discussions, expressed reservations on some points regard- 
ing the position taken by the Commission with respect to the innocent passage of ships 
through the territorial sea. Mr. Zourek explained that although he had voted for tke 
draft articles on the régime of the territorial sea as a whole, for reasons which he had 
stated during the discussion he did not accept Art. 3 (breadth of the territorial sea), 
the provisions concerning straits (Art. 12, par. 4, Art. 18, par. 4, and Art. 25, par. 2), 
Art. 22 (arrest of vessels), and Art. 23 (government vessels operated for commercial 
purposes), or the comments on these articles. He also maintained his reservations 
regarding Art. 7, on bays. 


222 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 50 


2. This sovereignty is exercised subject to the conditions prescribed 
in these articles and other rules of international law. 


Comment 


The modification of the 1954 text does not affect the substance of the 
article. 


ARTICLE 2 


Juridical status of the air space over the 
territorial sea and of its bed and subsoil 


The sovereignty of a coastal state extends also to the air space over 
the territorial sea as well as to its bed and subsoil. 


Comment 
The 1954 text of this article was not modified. 


CHAPTER II. LIMITS OF THE TERRITORIAL SEA 


ARTICLE 3 
Breadth of the territorial sea ** 


1. The Commission recognizes that international practice is not uni- 
form as regards the traditional limitation of the territorial sea to three 
miles. 

2. The Commission considers that international law does not justify 
an extension of the territorial sea beyond twelve miles. 

3. The Commission, without taking any decision as to the breadth of 
the territorial sea within that limit, considers that international law does 
not require states to recognize a breadth beyond three miles. 


Comment 


In the first paragraph, the Commission recognizes that international 
practice is not uniform as regards the traditional limitation of the ter- 
ritorial sea to three miles. The Commission regards this as the statement 
of an incontrovertible fact. 

In the second paragraph, the Commission states that international law 
does not justify the extension of the territorial sea beyond twelve miles, 
instances of which have been fairly rare up to the present. The Com- 
mission wished to state explicitly that, in its opinion, such extensions in- 
fringe the principle of freedom of the seas, and are therefore contrary to 
international law. 

The Commission states that it takes no decision as to the breadth of the 
territorial sea within the limit of twelve miles. Some members held that 
as the rule fixing the breadth at three miles had been widely applied in the 


14 Before drafting the final text of an article on the breadth of the territorial sea, the 
Commission wishes to have the comments of governments, particularly on par. 3. 
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past and was still maintained by important maritime states, in the absence 
of any other rule of equal authority it must be regarded as recognized by 
international law and applicable to all states. This view was not sup- 
ported by the majority of the members of the Commission, although the 
Commission did not reach agreement on the adoption of any other line of 
delimitation. The extension, by a state, of its territorial sea to a breadth 
of between three and twelve miles is not characterized by the Commission 
as a violation of international law. Such an extension would be valid for 
any other state which did not object to it, and a fortiori for any state which 
has recognized it by treaty or tacitly or is a party to a judicial or arbitra: 
decision recognizing the extension. The claim to a territorial sea up to 
twelve miles in breadth may be supported erga omnes by any state which 
ean show a historical right in the matter. But, subject to such cases, the 
Commission by a small majority declined to question the right of other 
states not to recognize an extension of the territorial sea beyond the three- 
mile limit, since by doing so it would implicitly grant all states the right 
to extend the breadth of their territorial sea to twelve miles. Some mem- 
bers of the Commission upheld the view that the breadth of six or twelve 
nautical miles fixed by certain states for their territorial sea had the same 
juridical validity from the point of view of international law as the breadth 
of three miles applied by other states. The Commission could, however, 
not accept their view. 

The Commission is aware that it is offering only a partial solution of the 
problem of the breadth of the territorial sea. With regard to the zone 
between the three-mile and the twelve-mile limits, the Commission is not at 
present in a position to formulate any solution. Indeed, the different 
views held by states regarding the delimitation of the territorial sea be- 
tween three and twelve miles make it impossible for the Commission to 
decide on any fixed limit. It feels that the task of harmonizing the differ- 
ent views, which often originate in different political or economic condi- 
tions, should rather be entrusted to a diplomatic conference. As loug as 
no agreement has been reached on this subject, in the opinion of the 
majority of the Commission, there is no obligation to recognize the legal 
consequences of an extension of its sovereignty by a state over parts of the 
sea which other states are entitled to regard as belonging to the high seas. 

Before drawing up a specific text on this subject, the Commission is 
anxious to have the comments of governments, particularly on the view it 
puts forward in paragraph 3 of the article. 


ARTICLE 4 
Normal base line 


Subject to the provisions of Article 5 and to the provisions regarding 
bays and islands, the breadth of the territorial sea is measured from the 
low-water line along the coast, as marked on the largest-scale chart avail- 
able, officially recognized by the coastal state. 
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Comment 


The final sentence of the article adopted in 1954 read: “If no detailed 
charts of the area have been drawn which show the low-water line, the 
shore-line (high-water line) shall be used.’ This sentence might lead to 
confusion, since it could be interpreted as meaning that not only a ship on 
the high seas but also the coastal state must take the high-water line as. 
base line in the absence of detailed charts, which was not the Commission’s 
intention. The Commission therefore decided to delete it. 


ARTICLE 5 
Straight base lines 


1. Where circumstances necessitate a special régime because the coast 
is deeply indented or cut into or because there are islands in its imme- 
diate vicinity, or where this is justified by economic interests peculiar 
to a region, the reality and importance of which are clearly evidenced by 
a long usage, the base line may be independent of the low-water mark. 
In these special cases, the method of straight base lines joining appro- 
priate points may be employed. The drawing of such base lines must 
not depart to any appreciable extent from the general direction of the 
coast, and the sea areas lying within these lines must be sufficiently 
closely linked to the land domain to be subject to the régime of internal 
waters. Base lines shall not be drawn to and from drying rocks and 
drying shoals. 

2. The coastal state shall give due publicity to the straight base lines 
drawn by it. 


Comment 


In drafting the first paragraph of this article at its fifth session, the 
Commission had used as a basis the judgment of the International Court 
of Justice in the Fisheries Case between the United Kingdom and Nor- 
way. It felt, however, that certain rules advocated by the experts who 
met at The Hague in 1953 ** might serve to round off the criteria adopted 
by the Court. It had therefore inserted these supplementary rules in the 
second paragraph of the article. 

Some governments raised objections to this second paragraph, arguing 
that the maximum distance of ten miles for base lines and the maximum 
distance from the coast of five miles seemed arbitrary and, moreover, not 
in conformity with the Court’s decision. Against this certain members. 
pointed out that the Commission had drafted these provisions for applica- 
tion ‘‘as a general rule,’’ that it would always be possible to depart from 
them if special circumstances justified doing so, and that the criteria laid 
down by the Court were not sufficiently precise for general application. 
After further study of the question the Commission decided, by a majority 
vote, that the second paragraph should be deleted so as not to make the 


16 International Court of Justice Reports, 1951 [46 A.J.I.L. 348 (1952) ]. 
18 Cf. A/CN.4/61/Add. 1. 
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provisions of the first paragraph too mechanical. Only the final sentence 
was kept and added to the first paragraph. 

Certain changes were made in the text of paragraph 1. The words ‘‘as 
an exception’? were deleted as having no legal relevance in the context; 
the system advocated by the article would be applicable in all cases where 
the circumstances mentioned existed. Moreover, the Commission made a 
number of changes designed to bring the text even more closely into line 
with the Court’s judgment in the above-mentioned Fisheries Case. In ad- 
dition, the Commission cut out the words ‘‘on the coast’’ in the same para- 
graph so as not to rule out the possibility of straight base lines being drawn 
from the coast to islands or betweeen the islands themselves. Obviously. 
the general conditions laid down in paragraph 1 of the article for drawing 
the lines must always be observed. It would not be permissible to draw 
the lines from the sea itself where such landmarks do not exist. 

The question arose whether in waters which become internal waters wher 
the straight base-line system is applied the right of passage should not be 
granted in the same way as in the territorial sea. The Commission dic’ 
not feel called upon to take a decision on this subject, and proposed to 
revert to it at a later date. 


ARTICLE 6 
Outer limit of the territorial sea 


The outer limit of the territorial sea is the line every point of which 
is at a distance from the nearest point of the base line equal to the 
breadth of the territorial sea. 


Comment 


The 1954 text of this article was not modified. 


ARTICLE 7 
Bays 


1. For the purpose of these regulations, a bay is a well-marked inden- 
tation whose penetration inland is in such proportion to the width of its 
mouth as to contain landlocked waters and constitute more than a mere 
curvature of the coast. An indentation shall not, however, be regarded 
as a bay unless its area is as large as or larger than that of the semi- 
circle drawn on the entrance of that indentation. 

2. If a bay has more than one entrance, this semi-circle shall be drawn 
on a line as long as the sum total of the length of the different entrances, 
Islands within a bay shall be included as if they were part of the water 
area of the bay. 

3. The waters within a bay the coasts of which belong to a single state 
shall be considered internal waters if the line drawn across the opening 
does not exceed twenty-five miles measured from the low-water line. 
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4, Where the entrance of a bay exceeds twenty-five miles, a closing 
line of such length shall be drawn within the bay. When different lines. 
of such length can be drawn, that line shall be chosen which encloses 
the maximum water area within the bay. 

5. The provision laid down in paragraph 4 shall not apply to so-called 
“historical” bays or in cases where the straight base-line system pro- 
vided for in Article 5 is applicable. 


Comment 


The first paragraph, which is borrowed from the report of the Committee 
of Experts reproduced as an addendum to the second report by the special 
rapporteur on the régime of the territorial sea (A/CN.4/61/Add.1), lays 
down the conditions that must be satisfied by an indentation or curve, if 
it is to be regarded as a bay. In adopting this provision, the Commission 
repaired the omission to which attention had already been drawn by The 
Hague Codification Conference of 1930. An indentation will be regarded 

asa bay provided it conforms to the eriterion adopted by the Commission, 
namely, that the distance between the two extremities shall be twice the 
depth of the indentation, i.e., twice the distance between the closing line 
and the head of the bay. 

If, as a result of the presence of islands, an indentation which has to be 
established as a ‘‘bay’’ has more than one entrance, the sum total of the 
length of the different entrances will be regarded as the length of the bay. 
Here, the Commission’s intention was to indicate that the presence of 
islands at the entrance to an indentation links it more closely with the 
territory, which may justify some alteration of the proportion between the 
length and the depth of the indentation. In such a case an indentation 
which without islands at its entrance would not fulfil the necessary condi- 
tions, is to be recognized as a bay. 

The third paragraph states that the waters within a bay shall be con- 
sidered internal waters if the line drawn across the opening does not exceed 
twenty-five miles measured from the low-water line. 

The majority in the Commission took the view that the maximum length 
of the closing line must be stated in figures and that a limitation based on 
geographical or other considerations, which would be necessarily vague, 
would not suffice. It considered, however, that the limit must be more 
than ten miles. Although not prepared to establish a direct ratio between 
the length of the closing line and the width of the territorial sea—such a 
relationship was formally denied by certain members of the Commission— 
it felt bound to take some account of tendencies to extend the width of the 
territorial sea by prolonging the closing line in bays. As an experiment 
the Commission suggests a distance of twenty-five miles; thus, the length 
of the closing line will be slightly more than twice the permissible maximum 
width of the territorial sea as laid down in paragraph 2 of Article 3. 
Since, firstly, historical bays, some of which are longer than twenty-five 
miles, do not come under this article and since, secondly, the provision 
contained in paragraph 1 of this article concerning the characteristics of 
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a bay is caleulated to prevent abuse, it is possible that some extension ` 
the elosing line will be wore readily accepted then a widening of t..: 
teritorial sea in general. 

The majority in the Commission were opposed to a proposo? ‘ial fo 
length of the closing line should be set at twice the width of the territor.al 
sca. The Commission rejected this proposal, particularly because it con- 
si ors such a delimitation unacceptable to states that have acopte.! a wici” 
of three or four miles for their territorial sea. If the entrawce io the bey 
is more than twenty-five miles wide, the closing line will be drawn within 
ti. bay at the point nearest to the territorial sea where the width does te. 
exceed that distance. Where more than one line of twenty-five : ics 
length can be drawn, the closing line will be so selected as 10 enelosi . ^ 
məximum water area within the bay. 

Paragraph 5 states that the foregoing provisions shall not apply + 
‘‘vistorical’’ bays. 

The Commission felt bound to propose only rules applicable to bays «he 
coasts of which belong to a single state. As to other bays, the Commis: ` 
does not have sufficient data at its disposal concerning the frequency ..’ 
such cases or the regulations at present applicable to them. ‘ibe Co unis 
sion would be grateful to governments if they would inform it iu thew 
replies of any cases of this type occurring in their territory and suppl it 
with any information which may be of use to it. 


ARTICLE 8 
Ports 


For the purpose of delimiting the territorial sea, the outermc%t per 
manent harbour works which form an integral part of the harbour ..7s- 
tem shall be regarded as forming part of the coast. 


Comment 


The 1954 text of this article was not modified. 


ARTICLE 9 
Roadsteads 


Roadsteads which are normally used for the loading, unlocdirns an 
anchoring of vessels and which would otherwise be situated whotly o 
partly outside the outer limit of the territorial sea are incl ded in ia: 
territorial sea. The coastal state must give due publicity to the ‘init - 
of such roadsteads. 


Comment 


The only modifications made in the 1954 text o” this article are thi ` 
sortion of the word ‘‘normally’’ in the first line and the sunstit:ition o. th 
words ‘‘which would otherwise be situated’’ for the words “‘which a: : 
Jtueted,’? 
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ARTICLE 10 
Islands 


Every island has its own territorial sea. An island is an area of land 
surrounded by water which in normal circumstances is permanently 
above high-water mark. 


Comment 


The 1954 text of this article was not modified. 

The Commission had intended to follow up this article with a provision 
concerning groups of islands. Like The Hague Conference for the Codifi- 
cation of International Law of 1930, the Commission failed to overcome the 
difficulties in the way of carrying out this intention. It was therefore 
obliged to abandon for the moment the proposal to devote a special article 
to this subject. Before taking any final decision on this provision, it will 
await the relevant comments by governments. Moreover, Article 5 may 
be applicable to groups of islands situated off the coasts, while the general 
rules will normally apply to other islands forming a group. 


Arricte 11 
Drying rocks and drying shoals 


Drying rocks and drying shoals which are wholly or partly within the 
territorial sea, as measured from the mainland or an island, may be 
taken as points of departure for further extending the territorial sea. 


Comment 


The modifications made in the 1954 text of this article (Article 12 of the 
1954 draft) do not affect the substance of the article. The phrase ‘‘which 
are wholly or partly within the territorial sea’’ refers both to drying rocks 
and to drying shoals. 


ARTICLE 12 
Delimitation of the territorial sea in straits 


1. In straits joining two parts of the high seas and separating two 
or more states, the limits of the territorial sea shall be ascertained in the 
same manner as on the other parts of the coast. 

2. If the breadth of the straits referred to in paragraph 1 is less than 
the extent of the belt of territorial sea adjacent to the two coasts, the 
maritime frontier of the states in question shall be determined in con- 
formity with Article 14. 

3. If the breadth of the straits exceeds the extent of the two belts of 
territorial sea, the waters lying between the two belts shall form part 
of the high seas. Nevertheless, if as a consequence of this delimitation 
an area of the sea not more than two miles in breadth should be entirely 
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enclosed within the territorial sea, that area may, by agreement between 
the coastal states, be deemed to be part of the territorial sea. 

4. Paragraph 1 and the first sentence of paragraph 3 of this article 
shall be applicable to straits which join two parts of the high seas and 
which have only one coastal state in cases in which the breadth of the 
straits is greater than twice the breadth of that state’s territorial sea. 
If, as a consequence of this delimitation, an area of sea not more than 
two miles across is entirely enclosed in the territorial sea, such area may 
be declared by the coastal state to form part of its territorial sea. 


Comment 


The 1954 text of this article (Article 13 of the 1954 draft) was not 
modified. 


ARTICLE 13 
Delimitation of the territorial sea at the mouth of a river 


1. If a river flows directly into the sea, the territorial sea shall be 
measured from a line drawn inter fauces terrarum across the mouth of 
the river. 

2. If the river flows into an estuary the coasts of which belong to a 
single state, Article 7 shall apply. 


Comment 


This article was in substance borrowed from the report of Sub-Committee 
II of the Second Committee of The Hague Conference for the Codification 
of International Law of 1930. So far as concerns paragraph 2, the Com- 
mission bas not the necessary geographical data at its disposal to decide 
whether this provision is applicable to all existing estuaries. One member 
of the Commission drew attention to the special situation existing at the 
mouth of the River Plate. The Commission trusts that governments will 
inform it in their replies of any special situation existing in their territory 
in this connexion, so that the Commission may take it into account when 
drafting this article at the next session. 


ARTICLE 14 


Delimitation of the territorial sea of two states, 
the coasts of which are opposite each other 


1. The boundary of the territorial sea between two states the coasts 
of which are opposite each other at a distance less than the extent of 
the belts of territorial sea adjacent to the two coasts is, in the absence 
of agreement between those states or unless another boundary line is 
justified by special circumstances, the median line every point of which 
is equidistant from the nearest points on the base line from which the 
width of the territorial sea of each country is measured. 
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2. Lines shall be marked on the largest-scale charts available which 
are officially recognized. 


Comment 


Apart from the addition of paragraph 2, the modifications made in the 
1954 text of this article (Article 15 of the 1954 draft) do not affect the 
substance of the article. 


ARTICLE 15 
Delimitation of the territorial sea of two adjacent states 


1. The boundary of the territorial sea between two adjacent states is 
drawn, in the absence of agreement between those states or unless an- 
other boundary line is justified by special circumstances, by application 
of the principle of equidistance from the nearest points on the base line 
from which the width of the territorial sea of each country is measured. 

2. Lines shall be marked on the largest-scale charts available which 
are officially recognized. 


Comment 


Apart from the addition of paragraph 2, the modifications made in the 
1954 text of this article (Article 16 of the 1954 draft) do not affect the 
substance of the article. 


CHAPTER III. RIGHT or INNOCENT PASSAGE 


The Commission recognized that in the 1954 draft the method of grouping 
the articles contained in this chapter laid itself open to criticism. It has 
tried to meet the objections raised without altering the sense of the rules 
adopted. 

The chapter now contains four sections : 

Section A. General rules; Section B. Merchant vessels; Section C. ` 
Government vessels other than warships; Section D. ` Warships. 


SECTION A. GENERAL RULES 


ARTICLE 16 
Meaning of the right of innocent passage 


1. Subject to the provisions of the present rules, vessels of all states 
shall enjoy the right of innocent passage through the territorial sea. 

2. Passage means navigation through the territorial sea for the pur- 
pose either of traversing that sea without entering internal waters, or 
of proceeding to internal waters, or of making for the high seas from 
internal waters. 

3. Passage is innocent so long as the vessel does not use the terri- 
torial sea for committing any acts prejudicial to the security of the 
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coastal state or contrary to the present rules, or to other rules of inter- 
national law. 

4. Passage includes stopping and anchoring, but insofar only as the 
same are incidental to ordinary navigation or are rendered necessary by 
force majeure or by distress. 


Comment 


The provisions of Article 18 of the 1954 draft recognized the right of 
merchant vessels to innocent passage through the territorial sea. They 
now form paragraph 1 of Article 16. For the right in question to be 
claimable, however, the passage must in fact be an innocent one. Passage 
will not be innocent if the vessel commits acts referred to in paragraph 3. 


ARTICLE 17 
Duties of the coastal state 


1, The coastal state must not hamper innocent passage through the 
territorial sea, It is bound to use the means at its disposal to ensure 
respect in the territorial sea for the principle of the freedom of com- 
munication and not to allow the said sea to be used for acts contrary to 
the rights of other states. 

2. The coastal state is bound to give due publicity to any dangers to 
navigation of which it has knowledge. 


Comment 


As regards the duties of the coastal state, the Commission has brought 
out more clearly than in its first draft the point that the duty of ensuring 
innocent passage to the fullest possible extent consists primarily in the 
duty not to hamper such passage. 


ARTICLE 18 
Rights of protection of the coastal state 


1. The coastal state may take the necessary steps in its territorial sea 
to protect itself against any act prejudicial to its security or to such other 
of its interests as it is authorized to protect under the present rules. 

2. In the case of vessels proceeding to internal waters, the coastal state 
shall also have the right to take the necessary steps to prevent any 
breach of the conditions to which the admission of those vessels to those 
waters is subject. 

3. The coastal state may suspend temporarily and in definite areas of 
its territorial sea the exercise of the right of passage if it should deem 
such suspension essential for the protection of the rights referred to in 
paragraph 1. Should it take such action, it is bound to give due pub- 
licity to the suspension. 
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4, There must be no suspension of the innocent passage of foreign ves- 
sels through straits normally used for international navigation between 
two parts of the high seas. 


Comment 


The term ‘‘public policy’’ used in Article 20 of the 1954 draft being 
interpretable in different ways, the Commission preferred a text contain- 
ing no mention of it. It also included a clause formally prohibiting inter- 
ference with passage through straits used for navigation between two parts 
of the high seas—a prohibition which in the previous draft applied to war- 
ships only. Although the expression ‘‘used for navigation between two 
parts of the high seas’’ was eriticized by certain members, the Commission 
felt bound to retain it, particularly in view of its use by the International 
Court of Justice in the Corfu Channel case.7 The Commission, however, 
was of the ‘opinion that it would be in conformity with the Court’s de- 
cision to insert the word ‘‘normally’’ before the word ‘‘used.’’ 


ARTICLE 19 
Duties of foreign vessels during their passage 


Foreign vessels exercising the right of passage shall comply with the 
laws and regulations enacted by the coastal state in conformity with 
these rules and other rules of international law and, in particular, as 
regards: 

(a) The safety of traffic and the protection of channels and buoys; 

(b) The protection of the waters of the coastal state against pollution 
of any kind caused by vessels; 

(c) The conservation of the living resources of the sea; 

(d) The rights of fishing, hunting and analogous rights belonging to 
the coastal state; 

(e) Any hydrographical survey. 


Comment 


To the list, which is not exhaustive, of regulations enacted by the coastal 
state with which foreign vessels must comply during their passage, the 
Commission has added the rules concerning hydrographical surveys. 


SECTION B. MERCHANT VESSELS 


ARTICLE 20 
Charges to be levied upon foreign vessels 


1. No charge may be levied upon foreign vessels by reason only of 
their passage through the territorial sea. 

2. Charges may only be levied upon a foreign vessel passing through 
the territorial sea as payment for specific services rendered to the vessel. 


17 International Court of Justice Reports, 1948 and 1949. 


1956] OFFICIAL DOCUMENTS 233 


Comment 


The 1954 text of this article (Article 22 of the 1954 draft) was not 
modified. 


ARTICLE 21 
Arrest on board a foreign vessel 


1. A coastal state may not take any steps on board a foreign merchant 
vessel passing through the territorial sea to arrest any person or to con- 
duct any investigation by reason of any crime committed on board the 
vessel during its passage, save only in the following cases: 

(a) If the consequences of the crime extend beyond the vessel; or 

(b) If the crime is of a kind to disturb the peace of the country or 
the good order of the territorial sea; or 

(c) If the assistance of the local authorities has been i by the 
captain of the vessel or by the consul of the country whose flag the 
vessel flies. 

2. The above provisions do not affect the right of the coastal state to 
take any steps authorized by its laws for the purpose of an arrest or 
investigation on board a foreign vessel lying in its territorial sea or 
passing through the territorial sea after leaving the internal waters. 

3. In considering whether or how an arrest should be made, the local 
authorities shall pay due regard to the interests of navigation. 


Comment 


The text of paragraph 3 in the present draft brings out more clearly 
than the corresponding paragraph in Article 23 of the 1954 draft the need 
for taking the utmost care not to hamper navigation by making arrests 
unless absolutely necessary. 


ARTICLE 22 
Arrest of vessels for the purpose of exercising civil jurisdiction 


1. A coastal state may not arrest or divert a foreign vessel passing 
through the territorial sea for the purpose of exercising civil jurisdiction 
in relation to a person on board the vessel. 

2. A vessel may be arrested only in respect of a maritime claim arising 
from one of the causes listed in Article 1 of the International Convention 
relating to the Arrest of Sea-going Ships concluded at Brussels on 10 
May 1952. 

3. A claimant may arrest either the particular vessel in respect of 
which the maritime claim arose or any other vessel owned by the person 
who at the time when the maritime claim arose was the owner of the 
particular vessel; but no vessel, other than the particular vessel in 
respect of which the claim arose, may be arrested in connexion with any 
maritime claim relating to: 
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(a) Disputes as to the title to or ownership of any vessel; 

(b) Disputes between co-owners of any vessels as to the ownership, 
possession, employment or earnings of that vessel; 

(c) The mortgage or hypothecation of any vessel. 

4. The above provisions are without prejudice to the right of the 
coastal state, in accordance with its laws, to levy execution against or to 
arrest, for the purpose of any civil proceedings, a foreign vessel lying in 
the territorial sea or passing through the territorial sea after leaving the 
internal waters. 


Comment 


This article has been brought into line with the provisions of the Brussels 
Convention relating to the Arrest of Sea-going Ships dated 10 May 1952. 
This convention gives a larger list of cases in which arrest is permitted 
than the Commission’s 1954 draft, which had followed the example set by 
The Hague Conference of 1930 for the Codification of International Law. 
The Commission felt bound to adopt the rules of the Brussels Convention, 
not only because unification is essential on this point but also because the 
rules of the convention which are more recent than those drawn up in 
1930, were prepared and framed with great care by the maritime law 
experts of a large number of maritime states. 


SECTION C. GOVERNMENT VESSELS OTHER THAN WARSHIPS 


ARTICLE 23 
Government vessels operated for commercial purposes 
The rules contained in the preceding articles of this chapter shall also 
apply to government vessels operated for commercial purposes. 


Comment 


The 1954 text of this article (Article 25 of the 1954 draft) was not 
modified. 


ARTICLE 24 
Government vessels operated for non-commercial purposes 


[The status of these vessels is left in abeyance.] 


Comment 


The Commission wished to bring out more clearly than it had in 1954 
the fact that the question of the treatment of government vessels used 
solely for governmental and non-commercial purposes, with the exception 
of warships which are dealt with in Section D, remains in abeyance. The 
Commission felt bound to follow The Hague Conference of 1930 for the 
Codification of International Law in this matter. 
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SECTION D. WARSHIPS 
ARTICLE 25 
Passage 


1. The coastal state may make the passage of warships through the 
territorial sea subject to previous authorization or notification. Nor- 
mally it shall grant innocent passage subject to the observance of the 
provisions of Articles 18 and 19, 

2. It may not interfere in any way with innocent passage through 
straits normally used for international navigation between two parts of 
the high seas. 

3. Submarines shall navigate on the surface. 


Comment 


After noting comments by certain governments and reviewing the ques- 
tion, the Commission felt obliged to amend this article (Article 26 of the 
1954 draft) so as to stress the right of the coastal state to make the right 
of passage of warships through the territorial sea subject to previous 
authorization or notification. Where previous authorization is required, 
it should not normally be subject to conditions other than those laid down 
in Articles 18 and 19. In certain parts of the territorial sea or in certain 
special circumstances, the coastal state may, however, deem it necessary to 
limit right of passage more strictly in the case of warships than in that of 
merchant vessels. The article provides a clearer recognition of this right 
than the 1954 text. But, in straits normally used for international naviga- 
tion between two parts of the high seas, the right of passage must not be 
made subject to previous authorization or notification. The article does 
not affect the rights of states under a convention governing passage through 
the straits to which it refers. 

The Commission expresses the hope that it will not normally be necessary 
to request a special authorization for each passage and that the authoriza- 
tion will be issued in general terms giving vessels the right of passage 
provided they comply with the regulations enacted by the coastal state. 


ARTICLE 26 


Non-observance of the regulations 


If any warship does not comply with the regulations of the coastal 
state and disregards any request for compliance which may be brought 
to its notice, the coastal state may require the warship to leave the 
territorial sea. 


Comment 


Paragraph 1 of this article as adopted at the 1954 session (Article 27 
of the 1954 draft) has become superfluous, as the parallel provision in 
Article 19 of the present draft applies to all vessels, including warships. 
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CHAPTER IV 
OTHER DECISIONS OF THE COMMISSION 


I. AMENDMENTS TO THE STATUTE OF THE COMMISSION 


Transfer of the Commission’s Seat from New York to Geneva 


25. On the proposal of Mr. Garcia-Amador, the Commission unanimously 
decided to recommend to the General Assembly an amendment to Article 
12 of its Statute transferring its seat from New York to Geneva. The text 
of the amended article would be as follows: 


“Article 12 


“The Commission shall sit at the European Office of the United 
Nations at Geneva. The Commission shall, however, have the right to 
hold meetings at other places after consultation with the Secretary- 
General.” 


26. In support of this proposal, the members affirmed that the European 
Office affords the best conditions for their work; that the atmosphere of 
Geneva is more favourable than that of New York for the studies of a body 
of technical experts called upon to solve legal problems, setting aside the 
political contingencies of the moment as far as possible; that Geneva has an 
exceptionally well-planned law library which is more complete than that 
at United Nations Headquarters and contains, inter alia, a remarkable 
collection of legal works in European languages. The members also 
stressed that, in their view, the transfer of the Commission ’s seat from New 
York to Geneva was calculated to simplify arrangements for its sessions by 
the United Nations Secretariat. 


Term of Office of Members of the Commission 


27. The Commission decided to recommend to the General Assembly an 
amendment to Article 10 of its Statute, providing that members should be 
elected for a period of five years. It considers that this amendment should 
take effect from 1 January 1957, the date on which members elected at the 
eleventh session of the General Assembly will take up their duties. The 
text of the amended article would be as follows: 


“Article 10 


“The members of the Commission shall be elected for five years. 
They shall be eligible for re-election.’’ 


28. The Commission considers that the change of the term of office from 
three years to five years would be beneficial to the continuity of the work of 
the Commission, in particular with respect to the preparation and con- 
sideration of the reports of the special rapporteurs. 
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Ul. DATE AND PLACE OF THE EIGHTH SESSION 


29. After consulting the Secretary-General, in accordance with the pro- 
visions of Article 12 of its Statute, and being informed of his views, the 
Commission decided to hold its next session at Geneva, Switzerland, for a 
period of ten weeks beginning on 28 April 1956. 

30. With regard to the duration of the session, the Commission wishes to 
emphasize that ten weeks is the indispensable minimum period it would 
require to carry out the work entrusted to it under General Assembly 
resolution 899 (IX), namely, to complete its study of the régime of the high 
seas, the régime of the territorial sea and of related topics, and to submit its 
final report on these subjects in time for the General Assembly to consider 
them in 1956; and to begin consideration of the items of its agenda held 
over from the seventh session. 


HI. PLANNING OF FUTURE WORK OF THE COMMISSION 


81. The Commission decided to begin the study of two topics, namely, 
‘‘State responsibility ”’ and ‘‘Consular intercourse and immunities.’’ 


IV. APPOINTMENT OF THREE SPECIAL RAPPORTEURS 


32. The Commission appointed Sir Gerald Fitzmaurice special rap- 
porteur on the ‘‘Law of treaties.’’ 

33. The Commission appointed Mr. F. V. Garcia-Amador special rap- 
porteur on ‘‘State responsibility. ”’ 

34. The Commission appointed Mr. Jaroslav Zourek special rapporteur 
on ‘‘Consular intercourse and immunities.’’ 


V. PUBLICATION OF DOCUMENTS OF THE INTERNATIONAL LAW COMMISSION 


35. The Commission adopted a draft resolution submitted by Mr. S. B. 
Krylov (A/CN.4/L.62/Rev.1) concerning the publication of documents of 
the Commission. The text of this resolution reads as follows: 


“The International Law Commission, 

“ Recalling that in its resolution 176 (II) of 21 November 1947 on 
the teaching of international law, the General Assembly stated that 
‘one of the most effective means of furthering the development of 
international law consists in promoting public interest in this subject 
and using the media of education and publicity to familiarize the 
peoples with the principles and rules that govern international rela- 
tions,’ 

“Considering that the Commission is the organ established by the 
General Assembly for the promotion of the progressive development of 
international law and its codification, and that it is highly desirable 
that the records of its proceedings be made easily available both to 
educational institutions and to the general public, 
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“Considering that, for various reasons, it has been diffieult for 
interested persons and institutions to acquire the studies, special 
reports and summary records of the Commission, 

“Recalling that the General Assembly, in its resolution 686 (VII) 
of 5 December 1952, requested the Secretary-General to prepare a re- 
port concerning, inter alia, the contents of a Juridical Yearbook as a 
possible publication of the United Nations, 

“1. Requests the Secretary-General, in preparing the above-men- 
tioned report, to take into consideration the possibility of printing the 
studies, special reports and summary records of the Commission; 

“2. Recommends to the General Assembly, in connexion with its 
consideration of the report of the Commission on the work of its 
seventh session, to examine the possibilities of printing the studies, 
special reports and summary records of the Commission, including the 
possibility of publishing them in the United Nations Juridical Year- 
book contemplated in General Assembly resolution 686 (VII).’’ 


VI. CO-OPERATION WITH INTER-AMERICAN BODIES 


36. On the proposal of Mr. F. V. Garcia-Amador, the Commission adopted 
a draft resolution (A/CN.4/L.60) on co-operation with Inter-American 
bodies. The text of this resolution is as follows: 


“The International Law Commission, 

“ Recalling the resolution ** adopted at its sixth session regarding 
closer co-operation with Inter-American bodies, 

‘‘Noting the oral report of the representative of the Secretary- 
General of the United Nations concerning the steps so far taken to 
earry out the terms of this resolution, 

“Considering that further contacts should be established between 
the Commission and the Inter-American Council of Jurists through 
the participation of their respective secretaries in the sessions of these 
bodies, 

“Decides 

“1. To request the Secretary-General to authorize the Secretary of 
the International Law Commission to attend, in the capacity of an 
observer for the Commission, the third meeting of the Inter-American 
Council of Jurists, to be held in Mexico City in the beginning of 1956, 
and to report to the Commission at its next session concerning such 
matters discussed by the Council as are also on the agenda of the 
Commission ; 

“2, To communicate this decision to the Inter-American Council of 
Jurists and to express the hope that the Council may be able, for a 


18 See Official Records of the General Assembly, Ninth Session, Supp. No. 9, A/2693, 
p. 21, 
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similar purpose, to request its Secretary to attend the next session of 
the Commission.”’ 


VII. QUESTION OF STATING DISSENTING OPINIONS 


37. The Commission considered a draft resolution submitted by Mr. 
Jaroslav Zourek (A/CN.4/L.61) on the question of stating dissenting 
opinions. The draft resolution read as follows: 


“The International Law Commission, 

“Considering that it was created with the object of promoting the 
progressive development of international law and its codification 
(article 1 of the Statute of the Commission), 

Considering that it is required under article 20 of its Statute, in 
preparing its drafts with a view to the codification of international law 
and in submitting them to the General Assembly, to specify ‘the extent 
of agreement on each point in the practice of States and in doctrine,’ 
and the ‘divergencies and disagreements which exist, as well as argu- 
ments invoked in favour of one or another solution,’ 

Considering that the final report on the work of each session which 
the International Law Commission submits annually to the General 
Assembly should therefore record all the views expressed in the Com- 
mission and the main arguments invoked in favour of the various 
solutions, 

Considering that the best method of achieving this is to allow the 
members of the Commission to express their dissenting opinions in an 
annex to the final report, 

Decides that any member of the International Law Commission 
shall have the right to add a short statement of his dissenting opinion 
to any decision taken by the Commission on draft rules of interna- 
tional law, if the said decision does not in whole or in part express 
the unanimous opinion of the members of the Commission.’’ 


38. However, the Commission reaffirmed the existing rule adopted at the 
third session, that detailed explanations of dissenting opinions should not 
be inserted in the report, but merely a statement to the effect that, for 
reasons given in the summary records, a member was opposed to the adop- 
tion of a certain article or of a particular passage of the report.*® 


VIII. REPRESENTATION AT THE GENERAL ASSEMBLY 


39. The Commission decided that its Chairman, Mr. Jean Spiropoulos, 
should represent it at the tenth session of the General Assembly for purposes 
of consultation. 


19 Faris Bey el-Khouri, for the reasons set forth in the summary record of the 330th 
meeting, declared that he was opposed to any statement in the report of a dissenting 
opinion. 
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ANNEX 


COMMENTS BY GOVERNMENTS ON THE PROVISIONAL ARTICLES CONCERNING THE 
REGIME OF THE TERRITORIAL SEA ADOPTED BY THE INTERNATIONAL LAW 
COMMISSION AT ITS SIXTH SESSION IN 1954 * 


1. Australia 


LETTER DATED 18 APRIL 1955 FROM THE AUSTRALIAN 
MISSION To THE Unrrep NATIONS 


[Original: English] 


The permanent representative of Australia to the United Nations pre- 
sents his compliments to the Secretary-General of the United Nations and 
has the honour to refer to the Secretary-General’s telegram LEG.292/9/01 
dated 3 February 1955, inviting comments from individual Governments 
on draft articles on the régime of the territorial sea as provisionally adopted 
by the International Law Commission. 

It would be appreciated if the International Law Commission could be 
informed that the Government of Australia has, in view of the existing 
pending dispute between the Governments of Japan and Australia for the 
solution of which an approach to the International Court of Justice is under 
discussion, preferred to furnish no comments upon the Commission’s Pro- 
visional Articles. 


2. Belgium 


TRANSMITTED BY A LETTER DATED 5 Marcu 1955 PROM THE PERMANENT 
DELEGATION OF BELGIUM TO THE UNITED NATIONS 


(Original: French] 


The Belgian Government wishes to make the following comments on the 
provisional articles concerning the régime of the territorial sea adopted by 
the International Law Commission at its sixth session: 


Article 3. Breadth of the territorial sea 


It will be very difficult, not to say impossible, to arrive at an agreement 
if no country is prepared to make concessions. 

The draft article as given in Mr. Francois’ third report (A/CN.4/77 of 4 
February 1954, Article 4) may reconcile the different points of view. That 
draft lays down the principle of a breadth of three miles, while authorizing 
coastal states to extend it up to a limit of twelve miles, subject to two 
conditions. The principle of delimitation by international agreement 
should, however, be expressly recognized in the text. The last sentence 
of Mr. Frangois’ draft does not offer adequate guarantees in that respect. 
It read as follows: 


* See 49 A.J.I.L. Supp. 26-43 (1955) for text of provisional articles referred to in 
these Comments by Governments. 
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‘“ Any dispute concerning the validity of measures adopted for the 
aforementioned purpose shall be submitted to an international concilia- 
tion procedure or, if no agreement is reached, to arbitration.’’ 


It is of course wise to provide for some recourse against unilateral 
measures already adopted. Preferably, however, disputes should be fore- 
stalled and a third stipulation added authorizing a state to extend the 
territorial sea, and so to limit the zone of the high sea, on the condition thas 
agreement has first been reached with the states interested in the fishing 
zones proposed to be restricted. 

In this respect, the question of the territorial sea impinges on the régime 
governing fishing on the high seas, for which a system of international 
regulation is contemplated. 


Article 12. Drying rocks and shoals 


In Article 5, paragraph 2, it is stated that base lines shall not be drawn 
to and from drying rocks and shoals, whereas Article 12 provides that 
drying rocks and shoals which are wholly or partly within the territorial 
sea may be taken as points of departure for delimiting the territorial sez. 

At first glance, these two articles seem to contradict each other. The 
comment given on page 43 of document A/CN.4/88 does not make it en- 
tirely plain what reasoning led the Commission to state that the provisions 
of these two articles are compatible. 

The summary record of the Commission’s discussion (A/CN.4/SR.260, 
page 13) sheds more light on the subject: Article 18 [12] states a general 
principle which applies to the equally general rule concerning the normal 
base line, namely the low water line (Article 4), whereas Article 5 is con- 
cerned only with exceptional cases. 

As regards the difference in the terminology used in the two articles, 
it would seem preferable to make the terminology uniform by replacing ia 
Article 5, paragraph 2, the words fonds affleurant à basse mer by the words 
rochers ow fonds couvrants et découvrants which occur in Article 12. 
Moreover, the summary record of the Commission’s debate (A/CN.4/SR. 
260, page 14) suggests that the latter expression corresponds more closely 
to the phrase ‘‘drying rocks and shoals’’ which is used in the English text 
and which is taken from the (English) report of the Committee of Experts. 

The Belgian Government understands the words ‘‘shoals . . . wholly or 
partly within the territorial sea’’ to mean, as defined in Mr. Lauterpacht’s 
amendment (A/CN.4/SR.261, page 3), ‘‘shoals .. . if within the territorial 
sea as measured from the mainland or from an island’’ (cf. ibid., page 6). 


Article 16. Delimitation of the territorial sea of two adjacent states 


The text of Article 16 as given in the report (A/CN.4/88) does not, in 
this government’s view, take Belgium’s earlier suggestions into account. 

According to the text of Article 16, there are only two possible ways of 
drawing the boundary: 
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(a) By agreement between adjacent states; or, 

(b) In the absence of such agreement, by application of the principle 
of equidistance from the base lines. 

What will happen in a case in which special circumstances justify a 
boundary line drawn otherwise than as described in (b) and the two parties 
do not agree on a such boundary line? Is it to be inferred, particularly in 
view of what is said in the last paragraph of the comment on Article 16, 
that in this event the matter will be submitted to arbitration? If that is 
the intention, the text does not make it sufficiently plain. 

The text as it now stands fails to indicate clearly whether a state can ask 
for the revision of an agreement existing between it and an adjacent state. 

The Belgian Government suggests the following text: 


“ Article 16 


“1. The boundary of the territorial sea between two adjacent states 
is drawn by application of the principle of equidistance from the base 
lines from which the width of the territorial sea of the two countries 
is measured. 

‘2, Nevertheless, a boundary drawn by agreement between two 
adjacent states shall remain in effect. 

‘3. In the absence of an agreement and if a boundary drawn other- 
wise than as described in paragraph 1 is justified by special circum- 
stances, the boundary shall be drawn by agreement between the two 
adjacent states.’’ 


This leaves unsettled what is meant by the expression ‘‘special circum- 
stances.’’ Does it mean circumstances in which owing to the configuration 
of the coasts, it would be impossible or difficult to apply the principle of 
equidistance? Or would the expression ‘‘special circumstances’? also cover 
the case where a country invokes historical arguments? 


Article 26. Passage of warships 


The drafts submitted earlier did not contain the provision which now 
appears in paragraph 2 of this article, to wit, that a state may prohibit 
passage in the circumstances envisaged in Article 20. The purpose of this 
addition would seem to be to limit the ‘‘exceptional circumstances’’ of 
which paragraph 1 speaks to those mentioned in Article 20 with reference 
to vessels other than warships. The Belgian Government is inclined rather 
to associate itself with the comments which accompanied Article 12 of the 
draft prepared by the Conference of The Hague, 1930: 


‘To state that a coastal State will not forbid the innocent passage of 
foreign warships through its territorial sea is but to recognize existing 
practice. That practice also, without laying down any strict and ab- 
solute rule, leaves to the State the power, in exceptional cases, to < 
prohibit the passage of foreign warships in its territorial sea.’’ 


1956] OFFICIAL DOCUMENTS 243 


3. Brazil 


Nove VERBALE DATED 28 FEBRUARY 1955 FROM THE PERMANENT 
DELEGATION OF BRAZIL TO THE UNITED NATIONS 


{Original: English] 


The alternate delegate of Brazil to the United Nations presents his 
compliments to the Secretary-General of the United Nations and with 
reference to note LEG.292/9/01 of 31 August 1954, regarding the provi- 
sional articles on the ‘‘ Régime of territorial sea,’’ has the honour to present 
the following comments of the Government of Brazil on Chapter 4 of Docu- 
ment A/CN.4/88, ‘‘ Régime of territorial sea.” 

2. With regard to Article 9 thereof, the Brazilian Government are of the 
opinion that the outer limit of roadsteads should be included in the base 
line for measuring the width of the territorial sea instead of having such 
roadsteads merely included in the territorial sea. It would of course be 
necessary, in keeping with the above suggestion, that states should previ- 
ously delimit such roadsteads. Working Paper No. 11, drawn up by the 
Preparatory Commission for The Hague Conference for the Codification of 
International Law, adopts a similar point of view. In accordance with the 
Brazilian Government’s suggestion, Article 9 would then read as follows: 


“Article 9. Roadsteads. Roadsteads which are used for the load- 
ing, unloading and anchoring of vessels and which are situated 
wholly or partly outside the outer limit of the territorial sea shall have 
their outer limits included in the base line from which the width of 
the territorial sea will be measured. The coastal state must give due 
publicity to the limits of such roadsteads.’’ 


3. As to Article 12, Brazil favours adding islands to the points of de- 
parture for delimiting the territorial sea, perhaps by inserting the word 
‘island’? before ‘‘dry rocks and shoals.” If a rock or shoal totally or 
partially situated within the territorial sea can be taken as a point of 
departure for delimiting the territorial sea, it is even more reasonable that 
an island in the same case be also taken as a point of departure. This 
does not involve attributing to an island in this situation its own territorial 
sea, but provides for its inclusion in the base line. 

4, The Brazilian Government are in full agreement with the remaining 
provisional articles drafted by the International Law Commission. 


4. Egypt 
TRANSMITTED BY A LETTER DATED 4 May 1955 FROM THE PERMANENT 
DELEGATION OF EGYPT TO THE UNITED NATIONS 
[Original: English] 


At its third session in 1951, the International Law Commission decided 
to initiate work on the topie ‘‘Régime of territorial waters’’ which was 
previously selected for codification. 


244 THE AMERICAN JOURNAL OF INTERNATIONAL LAW (Vol. 50 


At its sixth session, the Commission, after considering the last report 
submitted by M. J. P. A. Francois, appointed special rapporteur on this 
topic, adopted a number of draft articles with comments, and submitted 
them to the governments in conformity with the provisions of its Statute. 

Accordingly, the Government of the Republic of Egypt has carefully 
studied the above-mentioned draft articles, and by comparing them at the 
same time, with the corresponding articles forming the Egyptian internal 
law regarding the same question, considers that, except for certain details, 
the principles they contain are in accordance with both the common inter- 
national law and the Egyptian internal law. 

However, the Egyptian Government finds it necessary to give its own 
point of view on the following articles. 


Article 3 


This article, which concerns the breadth of the territorial sea, has been 
postponed pending the reception of the replies and proposals of govern- 
ments concerning this matter. 

It appears from the introduction to Chapter IV of the International 
Law Commission’s report covering the work of its sixth session, that the 
question of the breadth of the territorial sea was the object of different 
divergent opinions which were expressed during the debate at the various 
sessions of the Commission, and during which different suggestions were 
made. 

However, the Egyptian Government is particularly in favour of adopting 
the suggestion according to which the breadth of the territorial sea may 
be fixed by each coastal state in accordance with its needs; provided that 
it does not exceed the limit of six miles, and this for the following reasons: 

1. That as was stressed in the Commission’s report, the breadth of the 
territorial sea actually depends on different factors which vary from case 
to case. 

2. That the three miles belt of sea adopted by some governments may no 
longer be sufficient for securing the state’s security necessities, especially 
if it was taken into consideration that the three-miles limit was originally 
based on the maximum range of the cannonshot from the shore, which 
is much greater nowadays. 

3. That it is suitable, on the other hand, not to allow the extension of 
the territorial sea beyond the six-miles limit so as to safeguard the principle 
of the freedom of the open sea, over which the international law forbids the 
acquisition of sovereignty. 


Article 5, paragraph 2 


This paragraph declares that the straight base line, mentioned in para- 
graph 1, may be drawn between headlands of the coastline or between any 
such headland and an island less than five miles from the coast, or between 
such islands; while the corresponding article in the Egyptian internal law 
allows the drawing of such a base line if the island is situated at a distance 
not further than twelve miles from the coast. 
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The Egyptian Government, therefore, reserves the right of giving its 
final opinion on this paragraph until a definite solution has been given to 
both the questions of the breadth of the territorial sea, and groups of 
islands. 


Article 7. Bays 


This article has also been postponed due to its connexion with the ques- 
tion of the breadth of the territorial sea. 

It is generally admitted that the maritime territory of every state extends 
to the bays and adjacent parts of the sea enclosed by headlands belonging 
to the same state. Nevertheless, it has been claimed by some jurists tha’. 
inlets having an entrance more than ten miles wide cannot be held to bs 
territorial. There is, in fact, no unanimity of opinion on the question, bu’ 
it might be convenient to adopt the solution which was taken by the In- 
stitute of International Law in 1894 in favour of the twelve-mile width, 
subject to greater extent of jurisdiction established by long-continued usage. 


Article 26 


This article declares the right of foreign warships to innocent passage 
through the territorial sea or through the straits used for international 
navigation between two parts of the high seas. 

The Egyptian Government has no objection on this principle, but would, 
nevertheless, be in favour of according each state the right of putting a 
certain limitation to the number of warships belonging to the same foreign 
country and passing through at the same time. 


5. El Salvador 


LETTER DATED 20 DECEMBER 1954 FROM THE MINISTRY 
or FOREIGN AFFAIRS OF EL SALVADOR 


[Original: Spanish] 


I have pleasure in referring to your communication LEG./292/9/0", 
dated 31 August 1954, with which you sent a copy of the report of the In- 
ternational Law Commission on the work of its sixth session held in Paris 
from 3 June to 28 July 1954, at which the topie ‘‘ Régime of the territorial 
sea’? was discussed. 

In your note you state that the Commission would like to receive com- 
ments from governments on the subject of the breadth of the territorial 
sea, and you add that it would be appreciated if the Salvadorian Govern- 
ment would communicate its comments before 1 February 1955. 

I have pleasure in informing you that this Ministry is now engaged in 
studying Chapter IV of the Commission’s report, concerning the régime 
of the territorial sea. The Ministry is deeply interested in the question, 
for Article 7 of the Political Constitution now in force provides that ‘‘the 
adjacent seas to a distance of two hundred sea miles from the low water 
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line,” and also the corresponding air space, subsoil and continental shelf, 
form part of national territory. 

As you will gather, in conformity with the aforementioned constitutional 
provision, the sovereignty of El Salvador extends to two hundred sea miles 
of territorial sea and to the corresponding continental shelf, and it is 
wholly unacceptable for this country that in any international convention 
relating to the territorial sea principles should be adopted which conflict 
with its legitimate rights. Accordingly, this Ministry is prepared to 
endorse suggestion 7 (page 13 of the report), which says that the basis of 
the breadth of the territorial sea should be the area of sea situated over its 
continental shelf, subject always to the proviso that the term ‘‘ continental 
shelf” is understood to mean the submarine platform extending to two 
hundred sea miles from the coast, reckoned from the low-water line. 

I shall be pleased to amplify these comments in due time. 


6. Haiti 


LETTER DATED 22 Marcu 1955 FROM THE DEPARTMENT 
oF STATE FoR FOREIGN AFFAIRS OF HAITI 


(Original: French] 


The Secretary of State has noted that the Secretary-General of the 
United Nations would like to receive the comments of the Haitian Govern- 
ment on Chapter IV of the report [of the International Law Commission 
on the work of its sixth session, document A/2693], containing provisional 
articles concerning the régime of the territorial sea. 

With a view to enabling the Secretary-General to act as requested by the 
International Law Commission, I have pleasure in communicating to you 
the following comments on the draft articles in question. 

It should be explained first of all that the Republic of Haiti has no 
legislation relating to the territorial sea. In practice, the Government of 
Haiti has adopted the distance of six sea miles as the breadth of the Haitian 
territorial sea, and has so notified a number of governments, including those 
of the United States of America and Italy, which had requested informa- 
tion concerning the limits of the territorial sea. 

This breadth of six sea miles, measured from the low-water mark as 
base line, seems indeed to be the most suitable for Haiti. 

Draft Article 12 lays down a rule according to which drying rocks and 
shoals may be taken as points of departure for delimiting the territorial sea. 

This Department considers that this provision should be deleted, as it 
might lead to an excessive extension of the territorial sea; it is, in any case, 
incompatible with the provisions of the last paragraph of draft Article 5. 

Under draft Article 26 warships are to have the right of passage through 
the territorial sea without previous authorization or notification. 

This Department considers that, in conformity with the most generally 
accepted international practice, foreign warships should not have the right 
of passage through the territorial sea except with the consent of the coastal 
state, to which the ship concerned must address a request. 
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Clearly, by reason of their special characteristics, it is desirable that the 
coastal state should be able at all times to control or even to prohibit thc 
passage of warships. 

This Department reserves the right to submit, if the occasion arises and 
at the appropriate time, any other comments it may consider necessary. 


7. Iceland 


NOTE VERBALE DATED 26 Marcy 1955 PROM THE 
MINISTRY or FOREIGN AFFairs oF ICELAND 


[Original: English] 


The Government of Iceland has studied the provisional articles concern: 
ing the régime of the territorial sea drafted by the International Law 
Commission [at its sixth session, document A/2693] and has the honour 
to submit the following comments: 


1. Preliminary remarks 


The Government of Iceland has already stated its views regarding certain 
aspects of coastal jurisdiction in an earlier communication. That com- 
munication is reproduced in the report of the International Law Com- 
mission covering the work of its fifth session (General Assembly, Officia! 
Records, Eighth Session, Supplement No. 9, document A/2456, pp. 52-58). 


2. Base-lines 


Articles 4 and 5 of the provisional articles must be read together. The 
principle should be that the judgment of the International Court of Justiec 
in the Anglo-Norwegian Fisheries case 2° must be followed. Indeed, therc 
is no reason why the judgment of the Court should not be fully respected. 

According to the judgment it is necessary to distinguish between two 
categories (types) of coasts and two different régimes which are applicable 
to them. On the one hand there is the coast which is ‘‘not too broken.’’ 
On the other there is the coast which is ‘‘deeply indented and cut into” or 
“is bordered by an archipelago.’’ The second category is not at all an ex- 
ception to the former. The two types of coasts are juridically on the same 
level. For the first, the rules laid down in Article 4 are applicable but for 
the second ‘‘the base-line becomes independent of the low-water mark, and 
can only be determined by means of a geometric construction’’ (pp. 128-129 
of the judgment). Consequently, the drafting of Articles 4 and 5 has to be 
changed. In Article 4 it is necessary to delete the words ‘‘Subject to the 
provisions of Article 5’’ and in paragraph 1 of Article 5 the words ‘‘ Ay 
an exception’’ should be deleted. 

Paragraph 1 of Article 5 states that the régime in question should be 
justified by historical or geographical reasons. Economic and other reasons 
seem to be ignored or excluded. This is not in conformity with the judg- 
ment of the Court which clearly states that economic reasons can—and 

20 International Court of Justice Reports, 1951, pp. 116 et seq. 
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must—also be taken into account (p. 183). The Icelandic Government 
firmly believes that the economic factor may be important for determining 
the link existing between a sea area and the land domain. There is another 
point which does not appear in the draft but which was also recognized 
by the Court, i.e., that ‘‘a State must be allowed the latitude necessary in 
order to be able to adapt its delimitation to practical needs and local re- 
quirements’’ (p. 133 of the judgment). 

Of course, this latitude is limited by two principles of international law: 
First, the drawing of base-lines ‘‘must not depart to any appreciable extent 
from the general direction of the coast’’ (p. 183). Second, ‘‘the sea areas 
lying within the base-lines’’ must be ‘‘sufficiently closely linked to the land 
domain to be subject to the régime of internal waters” (p. 183). Each of 
these principles is very important and should be clearly laid down in the 
proposed convention. According to the judgment, the connexion between 
the sea area in question and the land domain must be clear from the factual 
situation (geographical, economic, ete.). But the adaptation of these 
principles to concrete situations clearly requires the possibility of apprecia- 
tion and it is important to state explicitly that this power of appreciation 
rests with the coastal state. 

Paragraph 2 of Article 5 is quite incompatible with the judgment of the 
Court. The limitations used in the paragraph regarding the maximum 
length of straight base-lines, the distance of base-lines from the coast and 
the use of drying rocks and shoals have no foundation whatsoever in the 
judgment. Indeed, the adoption of the paragraph in its present form 
would be tantamount to asserting that the judgment of the Court was wrong 
and that many of the base-lines approved by the Court should be considered 
to be contrary to international law. When considering the Norwegian 
system the Court said, ¢.a., the following: 


“The 1869 Statement of Reasons brings out all the elements which 
go to make up what the Norwegian Government describes as its tradi- 
tional system of delimitation: base-points provided by the islands or 
islets farthest from the mainland, the use of straight lines joining up 
these points, the lack of any maximum length for such lines.” (p. 
185). 


These were the characteristics of the system which was approved by the 
Court. 

The experts who were consulted in connexion with the drafting of para- 
graph 2 of Article 5 were experts in geography and not in international 
law and were, moreover, drawn almost entirely from countries in Western 
Europe who have been in favour of the most limited extent of coastal 
jurisdiction. The paragraph is absolutely unacceptable to the Icelandic 
Government and should, in its view, be deleted. 


3. Bays 


In the opinion of the Icelandie Government the question of bays does not 
call for special rules in the case of coastlines which are indented. The 
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drawing of base-lines in that case would be governed by the general prin- 
ciple laid down in paragraph 1 of Article 5 (revised). It would perhaps 
be necessary to provide for a rule applicable to bays in the case of a coast 
belonging to the other category (covered by Article 4). The Icelandic 
Government has no special proposal to make on that point but it seems 
that the solution of the question should be inspired by the same considera 
tions as those expounded in the comments above concerning Article 5. 


4. Groups of islands 


Same observations as for the bays. If a certain group of islands is 
sufficiently close to the coast so as to be covered by the general criteri: 
formulated by the International Court of Justice the group would be 
covered by the general base-lines system applicable to the coast. If not. 
the group would have an independent base-lines system in conformity: 
with the same principles. 


5. Breadth of the territorial sea 


The traditional régime of the sea is characterized by a sort of compromise 
between the jurisdiction of the coastal state in waters adjacent to its coast 
and the freedom of the seas beyond that area. The former is juridically 
on the same level as the latter. It would be a mistake to consider it as an 
exception to a principle. The difficulty has always been and still remains 
to decide where the line of separation should be drawn. 

The practice of states seems to be incompatible with the acceptance of a 
gencral rule fixing the extent of the territorial sea with precision. A group 
of states would favour a general convention based on the system of the 
three-mile limit. The conclusion of such a convention would imply that 
the many states which are opposed to that limit would give up their op- 
position, That, of course, is thoroughly unrealistic. 

In its judgment in the Fisheries Case the Court stated the following in 
connexion with the United Kingdom Government’s assertion that the so- 
called ten-mile rule in bays should be regarded as a rule of international 
law: 


‘In these circumstances the Court deems it necessary to point out 
that although the ten-mile rule has been adopted by certain States both 
in their national law and in their treaties and conventions, and al- 
though certain arbitral decisions have applied it as between these 
States, other States have adopted a different limit. Consequently, 
the ten-mile rule has not acquired the authority of a general rule of 
international law.” (p. 181). 


It seems clear that the same reasoning applies with equal force to the asser- 
tion that the three-mile limit for the extent of the territorial sea should ba 
regarded as a rule of international law. 

As indicated by the rapporteur of the International Law Commission the 
practice of states varies greatly, and in the different reports of the rap- 
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porteur different limits are proposed varying from three miles to twelve 
miles. In the report of the International Law Commission it is stated 
that on this question twelve different suggestions were made during the 
debates of the Commission [A/2693, paragraph 68]. 

A uniform system would be possible only if very extensive limits were 
to be adopted. It would not mean that all states would agree to the three- 
mile limit. On the contrary, the states who are in favour of that limit 
would have to be prepared to accept a much more extensive one. In the 
absence of that attitude it seems that the only practicable solution would 
be to accept the principle of regional or local systems which is in conformity 
with the facts of the present practice. The Government of Iceland is 
prepared to examine any reasonable proposition of that nature. 

The question of the breadth of the territorial sea is, of course, closely 
linked with that of the contiguous zones and cannot be dealt with in an 
isolated manner. The basis for coastal jurisdiction is that certain interests 
of states in their coastal areas are recognized. One of these interests 
would be exelusive jurisdiction over fisheries in the coastal area. If a con- 
tiguous zone is used for that purpose the necessity, e.g., as far as Iceland 
is concerned, for a wide territorial sea would appear in quite a different 
light from the situation where no such contiguous zone was provided. 
The reasons for this attitude are found in the earlier statement by the 
Icelandic Government, referred to under 1 above, as follows: 


‘2. The views of the Icelandic Government with regard to fisheries 
jurisdiction can be described on the basis of its own experience, as 
follows: 

“Investigations in Iceland have quite clearly shown that the country 
rests on a platform or continental shelf whose outlines follow those of 
the coast itself (see provisional map, p. 54) #4 whereupon the depths 
of the real high seas follow. On this platform invaluable fishing banks 
and spawning grounds are found upon whose preservation the survival 
of the Icelandie people depends. The country itself is barren and 
almost all necessities have to be imported and financed through the 
export of fisheries products. It can truly be said that the coastal 
fishing grounds are the condition sine qua non of the Icelandic people 
for they make the country habitable. The Icelandic Government con- 
siders itself entitled and indeed bound to take all necessary steps on 
a unilateral basis to preserve these resources and is doing so as shown 
by the attached documents. It considers that it is unrealistic that 
foreigners can be prevented from pumping oil from the continental 
shelf but that they cannot in the same manner be prevented from 
destroying other resources which are based on the same sea-bed. 

“3. The Government of Iceland does not maintain that the same 
rule should necessarily apply in all countries. It feels rather that 
each case should be studied separately and that the coastal state could, 


21 See Official Reeords of the General Assembly, Eighth Session, Supp. No. 9, A/2456, 
p. 54. 
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within a reasonable distance from its coasts, determine the necessary 
measures for the protection of its coastal fisheries in view of economic, 
geographic, biological and other relevant considerations. ”’ 


6. Freedom of navigation 


It is the opinion of the Icelandic Government that the problem of free- 
dom of navigation should be considered separately and that the principles 
thereof are compatible with the above considerations. An illustration of 
this may be found in President Truman’s ‘‘Proclamation with Respect to 
Coastal Fisheries in Certain Areas of the High Seas, dated September 28, 
1945 (American Journal of International Law, Vol. 40, 1946, Official 
Documents, p. 46) where it is stated as follows: 


“The character as high seas of the areas in which such conservation 
zones are established and the right to their free and unimpeded naviga- 
tion are in no way thus affected.” 


8. India 


TRANSMITTED BY A LETTER DATED 20 May 1955 rrom 
THE Ministry OF EXTERNAL AFFAIRS oF INDIA 


[Original: English] 
Article 1 


At the end of sub-paragraph 2 of Article 1, add the following proviso: 


‘‘Provided that nothing in these articles shall affect the rights and 
obligations of states existing by reason of any special relationship or 
custom or arising out of the provisions of any treaty or convention.” 


Article 3 


“‘The maximum breadth of the territorial sea may be fixed at twelve 
miles and within this limit each country, whatever may be the geo- 
graphical configuration of its coastline, should have freedom to fix 
a practical limit.’’ 


Article 4 


The Government of India agree to the provisions of Article 4 subject to 
clear stipulations being made in Article 7 that ‘‘bays should be considered 
internal waters and that the base line for measuring territorial waters 
should be drawn from the mouths of bays/gulfs.’’ 


Article 5 

In sub-paragraph 1 of Article 5 delete the words ‘‘for historical reasons 
or” occurring in lines 1-2. 
Articles 7, 11 and 14 


The Government of India are interested in these articles and would like 
to be consulted at the proper time. 
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Article 9 


After the first sentence ending ‘‘in the territorial sea,’’ add the following 
sentence: 


‘“The base line should be drawn outside the roadsteads which should. 
be included in internal waters.’’ 


Article 15 
Substitute the following for the existing Article 15: 


‘When the territorial sea of two states, the coasts of which are 
opposite each other, overlap, then in the absence of agreement of those 
states, the median line should be so drawn every point of which is 
equidistant from the outer limit of the width of the territorial sea of 
each country.’’ 


Article 18 


(i) At the end of the existing sentence add: 
“except in times of war or emergency declared by the coastal state.’’ 
(ii) Add the following as sub-paragraph 2 to Article 18: 


“Each state reserves the right for reasons of safety of navigation 
to require ships to follow prescribed routes.’’ 


Article 20 


(i) After the words ‘‘to protect’’ in line 5 of sub-paragraph 1, add the 
words ‘‘e.g., conservation of resources. ’’ 

(ii) In sub-paragraph 2, delete the words ‘‘on the grounds that that is 
necessary for the maintenance of public order and security’’ in lines 3-5 
and substitute the following: 


“for the security of the state and the maintenance of public order.’’ 


9. Mexico 7? 


TRANSMITTED BY A NOTE VERBALE DATED 27 JULY 1955 PROM THE 
PERMANENT DELEGATION OF MEXICO TO THE UNITED NATIONS 


[Original: Spanish] 


1. The Mexican Government notes that in Chapter I (articles concern- 
ing the juridical status of the territorial sea, its superjacent airspace and its 
bed and subsoil), the Commission makes no mention of security considera- 
tions or of the conservation and utilization of the resources of the belt of 
sea adjacent to the coast; yet these are the essential premises of any at- 
tempt to determine the meaning and scope of the sovereign rights of a 


22 The observations of the Government of Mexico were received after the end of the 
seventh session of the International Law Commission, 
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coastal state and, consequently, the breadth of the territorial sea. This 
omission leaves the concept of the territorial sea bereft of all substance, and 
makes it impossible to determine its breadth on the basis of any recognized 
juridical criteria. The Mexican Government considers, therefore, that, as 
general as it is at present while the wording remains, Articles 1 and 2 of 
the Commission’s draft are not conducive to any juridical determination 
of the breadth of the territorial sea. In this connexion, it should be 
stressed that, in its draft articles on the continental shelf, the Commission 
unambiguously described (in draft Article 2) the specific nature of a 
state’s sovereign rights over the continental shelf and mentioned the pur- 
poses for which that sovereignty is exercisable. 

2. Secondly, it is not possible to draft all the provisions of Chapter II 
unless the breadth of the territorial sea has first been determined. For 
example, Articles 5 and 6 (dealing with ‘‘straight base lines’? and th? 
‘outer limit of the territorial sea’’) would have to be heavily amended if 
dimensions in excess of those which the Commission perhaps had in mind 
when drafting these articles were accepted for the purpose of the delimite.- 
tion of the breadth of the territorial sea. The Mexican Government con- 
siders that so long as the breadth of the territorial sea is not determined 
(Article 3 of the Commission’s draft), the provisions of Chapter IT cannct 
be drafted. 

3. Similarly, Chapter III, entitled ‘‘Rights of passage,’’ depends on the 
definition of the breadth of the territorial sea, for all the suggested provi- 
sions may vary according to this fundamental rule. This is especially true 
in the case of the proposed provisions of Article 21, under which foreiga 
vessels exercising the right of passage must comply with the laws of the 
coastal state, in particular as regards such matters as fishing, hunting and 
analogous rights. It is also noteworthy that, in dealing with the related 
problem of the continental shelf, the Commission (rejecting the argument 
upheld by many states that the continental shelf and its superjacent 
airspace are contained in the territorial sea) included the question of the 
shelf under the topic ‘‘Régime of the high seas.’’ Actually, it would have 
seemed more logical if the problem of the continental shelf had been in- 
cluded in the chapter on the régime of the territorial sea, in the same 
manner as the ‘‘ Rights of passage.”’ 

To sum up, the Mexican Government considers that the provisional 
Articles 1 and 2 rule out a definition of the breadth of the territorial sea 
that would be based on juridical principles; secondly, it considers that a 
number of articles in Chapters II and III should be revised in the light of 
whatever may be the final version of Article 3, for they are directly de- 
pendent on the terms of that article. 

4. The Mexican Government holds that a valid and sound criterion re- 
garding the problem of the breadth of the territorial sea which will yield 
a satisfactory solution of that problem cannot be adopted unless the his- 
torical development of the question has first been taken into consideration. 

A historical survey shows us that the notion of the territorial sea origi- 
nated on the continent of Europe, m consequence of the fall of the Roman 
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Empire, when it became absolutely necessary for coastal states to protect 
their rights and interests and to meet certain emergencies. In the Mediter- 
ranean countries, the problem was defence against piracy, while the Nordic 
countries were also concerned with the exploitation of fisheries reserved 
for the use of nationals of the riparian states. An additional factor was 
the growing need for preventive measures against contagious diseases car- 
ried by vessels coming from the East. In order to meet those needs, the 
rulers of states issued orders to safeguard fishing rights and to protect 
shipping against piracy. 

As time passed, those initial notions were confirmed and developed and 
received the unanimous approval of states. It was thus recognized that 
every state was entitled to a certain belt of the sea adjacent to its coast, for 
reasons of security and for the purpose of the exercise of other rights vested 
in the state. Nevertheless, despite this general agreement on the principle 
that a territorial sea existed, some differences arose regarding two sub- 
sidiary aspects of the question: the nature of the coastal state’s rights in 
that sea and the breadth of the reserved belt. 

5. As regards the nature of these rights, despite differences of opinion, 
most states soon tended to agree on the principle that the territorial sea 
constituted an integral part of the territory of the coastal state and was 
consequently under its territorial sovereignty, subject to no restrictions 
other than the right of other states to freedom of navigation or innocent 
passage, as natural consequences of their freedom to ply the high seas. 

6. By contrast, on the question of the breadth of the territorial sea 
opinion was seriously divided. Several tests, all equally arbitrary, were 
advocated for determining the distance, but the juridical aspects of the 
problem were always disregarded. Those tests included the ‘‘median 
line,’’ the range of vision, the distance covered by a ship in two days and 
various distances measured in miles. 

It is interesting to note that, even at so early a stage, Fra Paolo Sarpi, 
in his Del Dominio del Mare Adriatico, advanced the theory that the 
breadth of the territorial sea should correspond to the needs of the coastal 
state, provided that the result was not detrimental to other states. 

Other authors reached the conclusion that, in view of the prevailing un- 
certainty, the breadth of the territorial sea should be determined by refer- 
ence to the custom observed in each country. 

Those differences of opinion disappeared for a while after the beginning 
of the eighteenth century, when Bynkershoek, in 1703 and 1737, advanced 
his famous principle: ibi finitur terre dominium ubi finitur armorum vis; 
the breadth of the territorial sea was consequently determined by the range 
of a cannon. The fundamental concepts underlying that principle were, 
first, the right of every state to self-defence, and, secondly, the fact that 
armed force was the best guarantee of possession, which, if accompanied 
by an intention to retain, constituted the basis of ownership. 

This principle reflected the historical development of the concept of the 
territorial sea and legal thought at the time. In the first place, it con- 
firmed the raison d’être of the territorial sea, in that the coastal state en- 
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joyed exclusive dominion over a belt of sea adjacent to its coast in order to 
organize defence and security measures. Secondly, the principle indi- 
cated that the right of the riparian state extended as far as that right could 
be supported by force; and, finally, it showed that, whereas the high seas 
were the common domain of all peoples because incapable of being occupied 
by any single state, and since occupation was the basis of the right of 
ownership, the territorial sea fell outside that common domain because 
capable of being occupied by the coastal state, insofar as it came withi1 
the range of that state’s weapons, such occupation being the basis of owner- 
ship by that state. 

Subsequently, in 1782, Galiani defined the range of cannon as a distance 
of three miles and so removed, for some time, the uncertainty then pre- 
vailing. The three-mile limit was generally accepted, and that acceptance 
gave rise to the contention that such a limit had become part of customary 
international law. 

Nevertheless, later developments, and especially the results of the first 
Conference on the Codification of International Law, held at The Hague in 
1930, led to a different conclusion. It became clear that although a number 
of states, representing approximately 80 percent of the world’s shipping 
tonnage, favoured the three-mile limit, many other states held contrary 
views. Their contention was that it was not possible to affirm that a rule of 
international law could derive from the mere will of a certain number of 
states and become binding on other states which were opposed to its ap- 
plication. 

T. Furthermore, it should not be forgotten that the so-called three-mile 
rule is not actually a rule but a direct consequence of the principle ad- 
vanced by Bynkershoek. That principle was doubtless of importance in 
its time, and differed from the other formulas then in vogue in that it had 
a juridical basis adapted to contemporary thought. It is impossible, how- 
ever, to regard that principle as valid today, since the notion of security 
on which it was founded has undergone a radical metamorphosis by reason 
of technical developments in the manufacture of weapons, which now have 
a range so vastly different that the principle is no longer applicable. 
Moreover, it should be borne in mind that in modern juridical thought the 
existence and scope of a right are not contingent on the extent to which 
such a right can be exercised by means of force; nor is occupation the sole 
basis, or even a necessary condition, of a state’s dominion over its territory. 
Consequently, as Bynkershoek’s principle now has no practical value, it is 
wrong to affirm the binding force of the three-mile rule, which can only be 
regarded as an extension of that principle. 

It is equally impossible to contend that the three-mile limit is binding as 
a rule of customary international law. If we adopt the standpoint of the 
positivist school, we have to say that such a rule can only be binding on 
those states which accept it. If we follow the principles of the other 
schools, we must argue that a custom can only be transformed into a rule of 
law if its basis and purport are both of a juridical nature, which means 
that it must derive from the idea of justice and carry sufficient persuasive 
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force to convince states of its binding character. As the three-mile limit 
and Bynkershoek’s parent principle lack these characteristics in the 
modern age, it cannot be validly argued that the three-mile limit is a 
binding rule of international law for those states which do not accept it. 

Nor does conventional law contain any other principle that has won 
universal approval. Consequently, the inevitable conclusion at the present 
time is that positive international law does not contain a rule that de- 
termines the breadth of the territorial sea. 

8. Let us return to the basic idea underlying the notion of the territorial 
sea, the idea that, in order to be able to exercise certain of its rights, the 
state must possess a maritime coastal belt subject to its exclusive dominion. 
In the course of time, these rights evolved, the importance of some being 
altered, others being superseded by new rights; but this evolution has not 
affected the essence of the basic idea, which still remains the foundation, 
justification and raison d’étre of the territorial sea. Thus, the original 
idea of protection against piracy developed, as described above, into the 
notion of defence and security against aggression by other states, the spe- 
cific notion that Bynkershoek had in mind. The next stage came when 
the idea of the neutrality of the territorial sea, for the purposes of naval 
warfare, took hold. This brought in its train the need for supervision and 
control for fiscal or customs purposes, for the prevention of smuggling, 
and for measures to protect public health—in short, all that is comprised 
in the expression ‘‘policing of the sea.’’ 

A number of factors, including the considerable increase in the speed of 
ships, demonstrated to the states opposing a breadth of more than three 
miles that the three-mile limit was not enough to satisfy the requirements 
of the coastal states, with the consequence that the idea of the contiguous 
zone gained ground; but this idea merely confirms the inefficacy, in fact 
and in law, of the three-mile rule. 

The outstanding development in recent years has been the preponderance 
of economic interests as compared with the other needs which have to be 
satisfied. Owing to technical advances in the manufacture of armaments, 
security is now a secondary preoccupation and questions relating to the 
exploitation of marine resources are uppermost—fisheries, and the con- 
tinental shelf which has recently received much attention and which has 
come to be regarded as being within the exclusive dominion of the coastal 
state, the latter being consequently held entitled to conserve, develop and 
exploit the resources of the shelf. 

9. So far as the continental shelf is concerned, it has been agreed, as a 
general proposition, that the sea-bed and the subsoil of the sea are not res 
nullius; that there is a physical continuity between the submerged ter- 
ritory and the land, which form a unity; that, the sea-bed and the subsoil 
of the sea being an extension of the land domain, the resources thereof be- 
long ipso facto to the coastal state; and that, consequently, there are suf- 
ficient grounds for supporting the state’s sovereign rights over the con- 
tinental shelf. 
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As against this agreement, the opinions of states differ regarding the 
status of the waters covering the shelf. While some states admit thas these 
waters are subject to the sovereignty of the coastal state, others dispute 
the claim. 

10. The Government of Mexico is of the opinion that the waters covering 
the continental shelf form a single physical and legal entity with, and 
should be subject to the same rules as, the submerged territory. If, there- 
fore, the submerged territory forms an integral part of the land domain 
and hence is subject to the sovereignty of the coastal state, then the waters 
covering the same are likewise subject to its sovereignty. The Govern 
ment of Mexico holds this opinion because it considers the continenta’ 
shelf to be simply the object of one more of the rights vested in the coasta! 
state by reason of the concept of the territorial sea, rights which constitute 
the raison d’étre of that concept and of which exclusive fishing rights ancl 
the right to police the sea are typical examples. Furthermore, if it is 
accepted as a premise that the submerged territory is just as much part of 
the territory of the state as terra firma, then the former is governed by the 
unchallenged principles which govern the latter and under whieh the 
state exercises sovereignty not only over the soil and subsoil, but also ove: 
the whole of the territory’s superjacent fluid element, that is to say, the 
water and the airspace. 

11. If, then, it is admitted that the foundation of the principle of the 
territorial sea is its necessity for the exercise of certain rights vested in 
the coastal state, and that the passing of time has not impaired the validity 
of that principle, it cannot be doubted that the legal idea which should 
govern and provide the rational basis of the rule relating to the breadth 
of the territorial sea is that the territorial sea should extend so far as is 
necessary and sufficient for the purpose of the satisfaction of the needs 
of the coastal state which derive from the exercise of the rights vested in 
that state. Any other notion is a departure from the principles whicn 
constitute the basis and justification of the institution of the territorial 
sea, affects its intrinsic quality, and prejudices and diminishes the exercise 
of the coastal state’s rights. 

Accordingly, and since, at the present time, the needs of states and their 
corresponding rights consist mainly of interests in the continental sheli, 
exclusive fishing rights, the policing of the sea, and security generally, it 
may be categorically stated that the territorial sea should extend so far as 
is necessary and sufficient for the purpose of the satisfaction of these 
specific needs. 

12. The Government of Mexico is of the opinion that the actual de- 
termination of the breadth of the territorial sea, in the light of the principle 
enunciated above, is not a legal, but a technical problem. Thus, where 
the continental shelf is wide enough sufficiently to ensure the satisfaction 
of the other interests described, the outer limits of the territorial sea will 
be fixed by technical processes to coincide with the limits of the shelf; 
while in those areas where the shelf is too narrow to ensure the satisfaction 
of those interests, the breadth of the territorial sea will have to be deter- 
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mined by technical processes in such a way as to make it wide enough to 
satisfy the rights of exclusive fishing, policing of the sea and security. 

13. On the other hand, the Government of Mexico recognizes that all 
states have a common interest in the conservation, development and rational 
exploitation of the resources of the sea, both on the high seas and in the 
territorial sea; and it considers, therefore, that it is necessary and desirable 
to conelude agreements which will promote scientific research and the 
introduction of methods of exploitation that will protect that common 
interest. 

14. In the absence of a rule of international law determining the breadth 
of the territorial sea, the Government of Mexico has been faced with the 
immediate and unavoidable necessity of fixing the breadth of the territorial 
sea at nine nautical miles, and has embodied this decision in its municipal 
legislation. This decision, which in the absence of an international rule, 
was dictated solely by the practical necessities of the moment, must not be 
construed as anything other than a minimum claim to be maintained until, 
with the development of international law, a rule is promulgated which is 
binding on all states and which provides a legal and complete solution of 
the problem. The Government of Mexico therefore advocates the adoption 
of this rule as being in conformity with the general considerations herein 
expressed. 


10. Netherlands 


NOTE VERBALE DATED 21 Marcu 1955 FROM THE PERMANENT DELEGATION 
OF THE NETHERLANDS TO THE UNITED NATIONS 


(Original: English] 


The permanent representative of the Netherlands to the United Nations 
presents his compliments to the Secretary-General of the United Nations 
and with reference to the latter’s note dated 31 August 1954 (LEG./292/ 
9/01) has the honour to submit the following comments of the Netherlands 
Government concerning the draft articles on the régime of the territorial 
sea contained in the report of the International Law Commission, 1954. 


I. General remarks on the breadth of the territorial sea and its base-line 


Netherlands laws and regulations on the matter are based on the prin- 
ciple of a three-mile limit to the territorial sea and on a method of delimita- 
tion from the low-water line and through bays as recorded, inter alia, in 
the report C.230.M.117.1930.V, of the League of Nations Codification Con- 
ference 1930. No extension of the breadth of the territorial sea beyond the 
three-mile limit has received an unquestioned acceptance as being allowed 
by the rules of international law. 

The freedom of the seas is a universal and fundamental rule; deroga- 
tions from this rule, such as the sovereignty of the coastal state over ter- 
ritorial waters, could only result from another generally accepted rule. 

As has been rightly pointed out in the United States and the United 
Kingdom comments on the draft articles now under review, no such rule 
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exists beyond the principle that three miles is the breadth of the territorial 
sea. 

The Netherlands Government have noted with concern that the Inter- 
national Law Commission has not been able to reach agreement on the 
problem of formulating a rule concerning the breadth of the territorial sea. 

Obviously ‘‘the basic principle of the free availability of the seas for 
the common use of all mankind’’ does not a priori exclude the taking into 
account of the legitimate needs of coastal states with regard to the exploita- 
tion of the sea-soil, the conservation of fish resources, the control of customs, 
fiscal and sanitary regulations and other subjects. 

In order to satisfy these special needs, the Commission made several 
proposals in respect of the continental shelf, the fisheries, the ‘‘ contiguous 
zone,’’ ete., which in the opinion of the Netherlands Government may pave 
the way to a codification of the régime of the high seas, providing satisfac- 
tory solutions to the problems indicated and affording an acceptable bal- 
ance of all interests concerned. 

It would seem to the Netherlands Government that this approach is more 
in line with the concepts of international law than the extension of the ter- 
ritorial belt under the sovereignty of the coastal state. 

The Netherlands Government deplore the unilateral delimitation by 
various nations of the extent of their territorial waters in disregard of the 
existing rules of international law and of the interests common to all 
nations. 

The problem of striking a balance between the special interests of coastal 
states and the general interest of all seafaring peoples is one that concerns 
all nations. A general, universally acceptable agreement should be arrived 
at, which would be the only means to put an end to present unilateral 
practices, 

No effort should be spared to arrive at such a solution and the Nether- 
lands Government would therefore welcome further efforts of the Inter- 
national Law Commission to create order in the present rather chaotic 
situation by formulating proposals acceptable to all nations. 

If in the course of these efforts the Commission might think fit to include 
in its proposals the extension of certain particular rights of coastal states 
to a small area beyond the three-mile limit, the Netherlands Government 
would be prepared to examine such proposal, provided that discrimination 
against foreign subjects and foreign shipping is expressly exeluded and 
that the exercise of these rights is supervised by some machinery of ob- 
ligatory international jurisdiction. 


II. Comments on the draft articles 


The Netherlands Government are grateful to the International Law Com- 
mission for its efforts to bring more precision and clearness to the different 
rules governing the régime of the territorial sea, Basing itself on the work 
achieved in 1930 and making good use of the report of a team of experts 
consulted by the special rapporteur, Professor François, the Commission 
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is now carrying the problems much nearer to a precise codification ac- 
ceptable to all nations concerned. 
Only a few draft articles appear to call for comment: 


Article 2 


This article should be more closely linked to Article 1, thereby indicating 
that the qualification laid down in paragraph 2 of Article 1 also applies to 
Article 2. 


Article 5 


For the same general reasons as indicated under I above, the Netherlands 
Government could only accept the proposed use of ‘‘straight base-lines’’ if 
it is clearly understood that the governing clause of the rule proposed in 
Article 5 is embodied in the qualification: ‘‘As an exception.’’ 


Article 9 


The meaning of this article would be more clearly expressed if the words 
“‘which are situated wholly or partly outside the outer limit of the ter- 
ritorial sea’’ were amended to read: ‘‘which would otherwise be situated 
wholly or partly ....’’ 


Article 12 


For the same purpose it is suggested to amend the first part of this 
article to read: ‘‘Drying rocks and drying shoals which would otherwise 
be wholly or partly ....”’ 


Articles 15 and 16 


The third paragraph of the draft, proposed by the special rapporteur and 
accepted by a great majority of the Commission (vide A/CN.4/77), has 
not been printed in the Commission’s report. It seems appropriate to re- 
store it in the final draft. 

(The paragraph reads: ‘‘The line shall be marked on the largest-scale 
charts available which are officially recognized.’’) 


Article 17 


It does not seem a good solution to the problem of defining the rights of 
‘innocent passage,’’ belonging to other nations by qualifying their defini- 
tion by a reference to ‘‘such other . . . interests [of the coastal state] as 
the territorial sea is intended to protect.’’ This wording leaves too much 
to the uncontrolled judgment of the coastal state of its undefined ‘‘inter- 
ests’’ to ensure an even balance with the interests which the right of in- 
nocent passage is meant to serve. The following wording for paragraph 2 
of Article 17 is therefore suggested : 


‘‘ Passage is innocent as long as the vessel uses the territorial sea 
without committing any act contrary to the laws and provisions en- 
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acted by the coastal state in conformity with these regulations and 
with other rules of international law.’’ 


This entails some modifications in Articles 18 and 20. 


Article 18 


The modification, suggested for Article 17, if accepted, would make super- 
fluous the first seven words of this article. 


Article 19 


This article appears to be somewhat narrowly conceived. It should be 
broadened to include a provision on the general duty of coastal states 
themselves to respect the principle of freedom of passage. It would fur- 
thermore be useful to define more clearly the scope of the article in such 
a way as to exclude any interpretation implying a specific responsibility 
of coastal states for the presence of obstacles, not of their own making, in 
their territorial waters. 


Article 20 


For reasons indicated in Article 17, paragraph 2, above, it is suggested 
to replace the words ‘‘such other of its interests as the territorial sea is 
intended to protect’’ by: ‘‘such other of its interests as it is authorized to 
protect under these regulations and other rules of international law.’’ 

Moreover, a third paragraph, parallel to the fourth paragraph of Article 
26, seems appropriate, e.g.: 


‘There must be no interference with the passage of foreign vessels 
through straits used for international navigation between two parts 
of the high seas.”’ 


Article 21 


Though presumably the enumeration is not exhaustive (vide the words 
“in particular’’), it is suggested to add under (e): ‘‘any hydrographical 
survey.’’ 


Article 24 


As the same subject-matter has been taken up in the Brussels Conven- 
tion of 10 May 1952, relating to the arrest of sea-going ships, it seems ad- 
visable to reconcile both systems. 

The words ‘‘in the inland waters of the state or’’ seem not in place in a 
draft convention on the territorial sea. (These words are, rightly, not 
used in Article 23, paragraph 2.) 


Article 27 


It is suggested that the provisions of Article 21 should also apply to 
warships. 
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In general it is suggested to reword the various titles and definitions ceon- 
cerning the right of innocent passage, as there appears to be some incon- 
gruity between, e.g., ‘‘the right of passage’’ in the title of Article 17, 
“rights of innocent passage” in that of Article 18, which article, in its 
turn, mentions ‘‘the right of innocent passage’’ as against ‘‘the right of 
passage” in Article 21. Moreover, ‘‘Meaning of the right of passage” 
seems a misnomer for the title of Article 17 which only defines ‘‘passage,’’ 
the ‘‘right’’ being defined in Articles 18 ff. 


TII. A final remark may be allowed concerning disputes arising from the 
interpretation of the articles. ‘As has been pointed out above in relation 
with Article 17—but the same remark applies to many other provisions of 
the draft—the various and often conflicting rights of coastal states and 
other users of the seas could only be formulated in general terms or by 
reference to customary rules of international law. 

It would therefore seem essential to provide for a general obligation to 
submit any dispute on questions arising from the exercise of alleged rights 
under these articles on the territorial sea, to arbitration and other means 
of peaceful settlement. 


11. Norway 


TRANSMITTED BY A NOTE VERBALE DATED 2 May 1955 FROM THE PERMANENT 
DELEGATION oF Norway TO THE UNITED NATIONS 


[Original: English] 


The Norwegian Government would like to express its appreciation of the 
very thorough and useful study which has been made by the International 
Law Commission of the difficult and controversial topic of the régime of 
the territorial sea. 

The Norwegian authorities concerned have studied the draft articles 
and comments with great interest and profit. They do not, however, find 
it possible to accept all the proposed rules. 

In their opinion it is necessary to maintain as a guiding principle that, 
if general agreement is to be reached in regard to rules governing the de- 
limitation of the territorial sea, these rules will have to be so drafted that 
they do not curtail the territorial rights which are already possessed by 
the interested states by virtue of general recognition by other states, 
prescriptive title or otherwise in accordance with the obtaining rules of 
international law. The objective must be to create clarity and certainty 
where there has been doubt and disagreement, not to confuse the legal 
situation in fields where it is now clear and incontrovertible. 

Similar considerations would seem to militate against any departure from 
rules and principles which have been sanctioned by international judicial 
precedents. 

In the light of these general considerations, the Norwegian Government 
would like to submit the following specific comments relating to some of 
the most important points at issue. 
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1. The Norwegian Government has not as yet adopted any precise and 
definite position in regard to the question of the breadth of the territorial 
sea which is discussed at some length in paragraphs 68-70 of the Com- 
mission’s report. The guiding principles sketched in the introductory 
paragraphs above should have made it reasonably clear, however, that the 
Norwegian Government would consider it futile to seek general agreement 
to a uniform breadth of the territorial sea which would deprive any country 
of territorial sea over which, at present, it enjoys uncontested jurisdiction. 
The Norwegian Government, for its part, would find it impossible to accept 
a uniform breadth of less than four miles. 

As for the various breadths mentioned in paragraph 68 (1) of the 
Commission’s report, the Norwegian Government considers it unlikely 
that general acceptance would be obtainable for a uniform breadth of as 
much as twelve miles. 

2. The International Law Commission has provisionally left Article 3, 
headed: ‘‘Breadth of the territorial sea,” without content. This lacuna 
makes it extremely difficult to appreciate other related articles of the draft. 
Article 13, for instance, would certainly have to be redrafted if general 
agreement to a uniform breadth of the territorial sea should prove un- 
obtainable. 

There is also a close connexion between the problem relating to the 
breadth of the territorial sea and those relating to the contiguous zones 
and the continental shelf. For this reason it hardly seems possible to 
dispose finally of any one of these subjects as long as it is treated separately 
and without consideration of the solutions proposed for the others. 

3. In so far as Article 4 provides that the breadth of the territorial sea 
is to be measured from low-water marks, as opposed to high-water marks, 
it is in accordance with accepted rules of international law. The second 
paragraph of the article, however, is an innovation and constitutes no im- 
provement on or simplification of the existing rules of international law. 

4. In its comments to Article 5, the International Law Commission states 
that it interprets the judgment in the Fisheries case between Norway and 
the United Kingdom as expressing the law in force and that, accordingly, 
it has taken this judgment as the basis in drafting the article. In view 
of its opinion to the effect that the rules recommended by the experts who 
met at The Hague in 1953 ‘‘add certain desirable particulars to the general 
method advised by the Court’’ it has nevertheless ‘‘endorsed the experts’ 
recommendations in a slightly modified form.” The Commission considers 
these ‘‘additions’’ to represent a progressive development of international 
law. 

The Norwegian Government would have found it easier to form an 
opinion about Article 5 if the International Law Commission had specified 
the parts of the article which are intended to fall within the category 
of existing law and those which fall within the category of progressive de- 
velopment of the law. The two kinds of proposals must of course be 
judged by entirely different criteria. And it would seem natural to require 
very strong reasons in support of any departure from the existing law. No 
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and security, without prejudice to the exercise by friendly foreign 
vessels of the right of innocent passage over those waters. All natural 
deposits or occurrences of petroleum or natural gas in publie and/or 
private lands within the territorial waters or on the continental shelf, 
or its analogue in an archipelago, seaward from the shores of the Philip- 
pines which are not within the territories of other countries belong 
inalienably and imprescriptibly to the Philippines, subject to the right 
of innocent passage of ships of friendly foreign States over those 
waters. 

“With respect to the high seas adjacent to Philippine maritime ter- 
ritorial waters, the Philippine Government holds the view that the 
exercise of fishing rights should be regulated by an agreement or con- 
vention to be entered into by the States concerned.’’ 


13. Sweden 


LETTER DATED 12 APRIL 1955 FROM THE MINISTRY oF 
FOREIGN AFFAIRS OF SWEDEN 


[Original: French] 


In a letter dated 31 August 1954, you requested the Swedish Govern- 
ment, in accordance with the desire expressed by the International Law 
Commission, to let you have its comments on the provisional articles con- 
cerning the régime of the territorial sea, adopted by the Commission at its 
sixth session, as set forth in Chapter IV of the Commission’s report on the 
work of its sixth session. The Swedish Government, which has studied the 
provisional articles with the greatest interest, would like, in reply to your 
request, to draw attention to the following points. 

In Chapter I (Articles 1 and 2 of the provisional articles) it is stipulated 
that the coastal state has sovereignty over the territorial sea, that this 
sovereignty is exercised subject to the conditions prescribed in the rules of 
international law, and that the sovereignty of that state extends to the 
airspace over the territorial sea as well as to its bed and subsoil. The 
Swedish Government has no objection to these articles which it considers 
to be in conformity with existing law. 

Chapter II of the provisional articles concerns the breadth of the ter- 
ritorial sea. 

The Swedish Government would like to point out, in the first place, that 
the outer limit of the territorial sea is determined by two factors: the 
breadth of the territorial sea and the base line from which it is measured. 

As regards the first point, no text was proposed by the Commission. It 
is clear from the report that a large number of divergent opinions were 
voiced during the Commission’s discussions, and the Commission expressed 
the hope that the governments would state, in their comments on the draft 
articles, what was their attitude concerning the question of the breadth of 
the territorial sea and suggest how it could be resolved. To meet that de- 
sire, the Swedish Government would like to make the following comments: 

The Swedish standpoint was formulated at The Hague Conference for 
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the Codification of International Law as follows: ‘‘For its part the Swedish 
Government claims a four-mile belt; but at the same time it recognizes as 
legitimate the other historical distances applied by a certain number of 
States—those of three or six nautical miles for example.’’ 

This standpoint, which has always been upheld by Swedish representa- 
tives in international exchanges of views, implies that there is no uniform 
measurement of the territorial sea applying equally to all states but that 
certain territorial limits are established by custom and cannot be exceeded 
without violating the freedom of the seas. The main argument in favour 
of this view is that it is supported by facts which show that different ter- 
ritorial limits, and especially the three referred to above, are applied in 
different places, and that no rule of international law can be discovered 
providing for the exclusive application of one or other of these measure- 
ments of the territorial sea. The Swedish four-mile limit was originally 
laid down in the neutrality clauses promulgated on 26 May 1779 since 
when it has been uninterruptedly maintained down to the present day in 
a long series of enactments concerning neutrality, customs control, fisheries, 
etc. The Swedish Government sees no reason to abandon the standpoint 
formulated above. In more general terms, it might be taken to mean that 
the breadth of the territorial sea of states varies within certain relatively 
narrow limits, mainly determined on historical grounds. This concept, in 
the Swedish Government’s view, reflects existing law. A rule of law 
strictly formulated in accordance with the above principle would read as 
follows: ‘‘Any state has the right to retain, but not to exceed, the breadth 
of the territorial sea which it had in the past.’ Since not all states have 
territorial limits which can be said to be historically established, and since, 
on the other hand, it can hardly be insisted that states which have, for 
instance, a three-mile limit, should be bound for the rest of time to that 
limit when other states have a six-mile limit, the possibility might perhaps 
be considered of granting states a certain freedom in establishing the 
breadth of their territorial sea themselves, up to a certain maximum. 
Some of the proposals made at the Commission’s session were, in fact, di- 
rected to that end. 

To the proposal that the territorial limit should be fixed at three miles 
subject to the right of the coastal state to exercise certain rights in a ‘‘con- 
tiguous zone” of twelve miles, it may be objected that the exercise of various 
powers by the coastal state (customs control, regulation of fisheries or other 
measures taken beyond the limit of the territorial sea) has no support in 
existing international law. One argument in support of that view is that 
states wishing to exercise control over foreign vessels beyond their ter- 
ritorial limits have felt obliged to conclude treaties with the foreign states 
concerned in order to obtain the right to exercise control over vessels flying 
their flags (¢.g., the so-called United States Liquor Treaties or the Helsing- 
fors Treaty of 1925 between the Baltic States). 

As regards the limit for fisheries, it cannot extend beyond, but may 
certainly come within, the territorial limit. There is nothing to prevent 
a coastal state, in fact, from granting foreigners the right to fish within its 
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territorial sea. A state which has a four- or six-mile limit to its territorial 
sea may thus authorize foreigners to fish up to a distance of three miles, 
say, from the coast, or may by means of a treaty authorize the nationals 
of certain foreign states to fish in certain delimited parts of its territorial 
sea. Treaties of this kind have been concluded between Sweden and the 
neighbouring countries of Denmark and Norway on a basis of reciprocity; 
but it is clear that treaty provisions of this kind have no bearing on the 
breadth of the territorial sea. 

To link the territorial sea with the continental shelf would result in 
certain states receiving a vast territorial sea and others none at all. The 
International Law Commission’s draft seeks to ensure, so far as the sea 
situated over the continental shelf is concerned, the maintenance of the 
principle of freedom of the seas. 

A suggestion which appears to correspond fairly closely with the Swedish 
view is that set forth in the first report by Mr. François, 1.¢., that each state 
should be entitled to fix its own territorial limit up to a maximum of six 
miles. 

However, the territorial limit depends not only on the breadth of the 
territorial sea but also on the base line used to measure it. In this con- 
nexion, the Commission, in Articles 4 and 5, has adopted an idea already 
put forward in the rapporteur’s proposals whereby the low-water mark 
along the coast should, following the general rule, constitute the base line, 
thus enabling the limit of the territorial sea to be obtained by means of arcs 
of circles drawn with a radius corresponding to the breadth of the ter- 
ritorial sea from all points on the coastline. In exceptional cases, how- 
ever, where this is justified for historical reasons or where circumstances 
necessitate a special régime, the base line should be independent of the low- 
water mark. In special cases of this kind, the method of straight base 
lines joining appropriate points on the coast might be employed. As a 
general rule, the maximum permissible length for a straight base line 
should, according to the Commission’s proposed text, be ten nautical miles. 
The Commission came to no decision on the question of the measurement 
of the territorial sea in bays and gulfs, mouths of rivers and groups of 
islands. 

According to the Swedish view, which has been given legislative form in 
a long series of regulations, the Swedish territorial sea extends to four 
nautical miles from the straight lines joining the headlands of the coast 
or of islands along the coast and reefs not permanently covered by the sea. 
In bays and gulfs, the base line for measuring the territorial sea is across 
their mouth. 

The base lines which form the starting point for measuring the terri- 
torial sea coincide with the outer limits of internal waters—a principle 
which has, moreover, been expressly laid down in the Swedish regulations. 

The Swedish system of measuring the territorial sea is thus based on the 
fact that bays and gulfs, waters in archipelagoes and the waters on the land- 
ward side of off-shore islands are internal waters. They assume this char- 
acter for purely geographical reasons. Although connected with the sea, 
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they are surrounded by land in such a way as to belong to the land domain. 
Since internal waters are subject, from the standpoint of international 
law, to the same régime as the mainland, they are thus treated as part of 
the mainland from a geographical and legal standpoint alike. It follows 
ipso facto that the territorial sea is measured from the outer limits of in- 
ternal waters. Any other method would lead to inadmissible consequences 
not only because the territorial limit would be too extensive for practical 
purposes but also because of the fact that, if the starting point for measur- 
ing the territorial sea were situated within the limits of the internal waters, 
an expanse of water would be obtained consisting both of internal waters 
and of territorial sea and hence subject to conflicting rules of international 
law. 

In point of fact, the International Law Commission’s draft text appears, 
in Article 5, to be based on the same idea as that expressed in Swedish law, 
inasmuch as the waters lying within the straight lines mentioned in the 
article would be treated as internal waters. The same is undoubtedly 
true of waters in bays, groups of islands, ete., which have not been men- 
tioned in the Commission’s draft. It is because of the ‘‘internal water’’ 
character of these expanses of water that the territorial sea in those areas 
is measured from lines constituting their outer limits. As a bay, from a 
geographical standpoint, does not form part of internal waters, this method 
of measuring the territorial sea cannot be employed. 

The Swedish Government considers the method of measurement adopted 
in Swedish law an appropriate one. It embodies a uniform principle: 
since internal waters are treated from a geographical and legal standpoint 
as part of the land domain, their outer limits should be taken, like the coast- 
line of the mainland, as the base line for measuring the territorial sea. 
This principle is, moreover, universally accepted. In certain countries, 
like the Scandinavian countries, where the coasts are nearly everywhere cut 
up into bays and gulfs or fringed with islands and archipelagoes, this 
principle is applied for natural reasons over almost the entire stretch of 
the very long coast. 

It thus appears that the provision concerning the starting point for 
measuring territorial seas can be reduced to a single simple rule: the start- 
ing point is the low-water mark along the coast or, where internal waters 
exist along the coast, the lines which constitute the seaward limit of those 
internal waters. It might be noted, too, that in its judgment on the 
Fisheries case between the United Kingdom and Norway the International 
Court of Justice made it clear that the measurement of territorial waters 
from straight lines in places where the coast was indented, as in the case 
of the Norwegian coast, could in no sense be characterized as exceptions. 

Hence the problem comes down to the question of which expanses of water 
should be regarded as internal waters. The fact that ‘‘internal waters’’ 
are actually a geographical concept has already been referred to. The 
criterion in the matter should be that the expanse of water in question is 
so surrounded by land, including the islands along the coast, that it seems 
natural to treat it as part of the land domain. The International Law 
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Commission appears to have adopted the same principle when it refers to 
““sea areas... sufficiently closely linked to the land domain to be subject 
to the régime of internal waters.’’ Since this criterion is thus purely 
geographical, the Swedish Government is unable to find any justification 
for fixing maximum lengths for the lines which, in bays, groups of islands, 
etc., constitute the limit between internal waters and the territorial sea. 
For example, in the case of a sea area which is clearly in the nature of a 
bay, the line should obviously be drawn across the mouth of the bay ir- 
respective of its width. The Swedish Government was somewhat surprised 
to see that the cartographic experts who met at The Hague in 1953 had 
invented the term ‘‘juridical bay.’ In the Swedish Government’s opinion, 
this term has no foundation in international law, still less in cartography. 
A bay does not cease to be one at the point where a line ten nautical miles 
long is drawn across it. The proportion between the width of the bay at 
its mouth and the depth of the indentation of the coastline which it pro- 
duces is a better criterion. There is no need to fear exaggerated claims if 
the principle is simply adhered to that the areas of water to be delimited 
seawards must clearly possess the character of internal waters. In any 
case, the maximum distances of ten miles along the coast and five miles be- 
tween islands, as proposed by the cartographic experts, have no support in 
international law, as is clear from the practice of the various states and im- 
portant international judgments, such as the arbitral award of 1910 on 
fisheries in the North Atlantic, and the judgment of the International Court 
rendered in 1951 in the Fisheries case between the United Kingdom and 
Norway. The fact that the ten-mile line has been used in certain fishery 
conventions as a starting point for measuring fishing limits proves nothing 
as regards the territorial sea. 

The above statement represents the Swedish Government’s view on the 
main questions relating to the area of the territorial sea, including the 
questions which the Commission left outstanding, such as that of the base 
line for measuring the territorial sea in bays and groups of islands and 
particularly in archipelagoes along coasts. As regards the other articles 
of Chapter II of the Commission’s draft, the Swedish Government has no 
comments to make at present, but reserves its final position should it be 
proposed to draw up provisions on the subject in a convention on the 
régime of the territorial sea. 

The Swedish Government would merely like to draw attention to one 
point of detail in this connexion. In Article 15, the Commission takes up 
the question of the delimitation of the territorial sea of two states the 
coasts of which are opposite each other. It provides that the boundary of 
the territorial sea between two states so situated, where the distance be- 
tween the coasts is less than twice the breadth of the territorial sea, is, in 
the absence of an agreement to the contrary between those states, or unless 
another boundary line is justified by special circumstances, the median line 
every point of which is equidistant from the base lines from which the width 
of the territorial sea of each country is measured. For Sweden, this provi- 
sion is of little practical importance, since her boundaries with neighbouring 
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countries are laid down by conventions. But how, it may be asked, is the 
territorial limit to be measured in cases where the coastal states have dif- 
ferent breadths for their territorial seas—for instance three and six miles 
respectively—while the distance between their coasts is seven miles? 

Chapter III of the Commission’s draft is headed ‘‘Rights of Passage,” 
and contains several articles which broadly correspond to the provisions 
on which agreement was reached at The Hague Conference in 1930. 

Apart from the reservations already made, the Swedish Government 
has only one reflection to add concerning the Commission’s view that, under 
existing international law, warships have the right of passage through 
the territorial sea of a foreign state. The coastal state being entitled, ae- 
cording to the Commission’s draft, to prohibit passage on the ground that 
this is necessary for the maintenance of publie order and security, and 
each state naturally being empowered to decide for itself what is necessary 
for its security, the right of passage of warships appears to rest on a some- 
what precarious basis. This being so, the Swedish Government wonders 
whether it would not be preferable to make no provision for the right of 
passage for warships in a future convention. 


14. Thailand 


LETTER DATED 18 APRIL 1955 PROM THE MINISTRY OF 
FOREIGN AFFAIRS OF THAILAND 


[Original: English] 


In continuation of this Ministry’s Note No. 33728/2497 dated 23 No- 
vember B.E. 2497 (1954), concerning your invitation to the Thai Govern- 
ment to communicate any comments they may wish to make upon the draft 
articles on the ‘‘régime of the territorial sea,’’ I have the honour to inform 
you that I have now received a reply from the competent authorities who 
consider that the said draft is acceptable in principle and express the regret 
that it has not been possible to communicate their reply sooner. 


15. Union of South Africa 


TRANSMITTED BY A LETTER DATED 29 Marcu 1955 FROM THE PERMANENT DELE- 
GATION OF THE Union or SOUTH AFRICA TO THE UNITED Nations 


[Original: English] 
1. General 


In the second paragraph of his circular letter No. LEG.292/9/01 of 31 
August 1954, the Director of the Legal Department draws attention to the 
Commission’s statement that it would be greatly assisted in its task if 
governments would define their attitude concerning the problem of the 
breadth of the territorial sea. 

The Union Government has hitherto defined her territorial waters in 
terms of the three-mile limit which is accepted by a large number of mari- 
time states. In view of the technical advances made in the last years, 
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however, the Union Government recognizes that the historical reasons for 
the three-mile limit no longer apply to the same extent, and would not be 
averse to a limited extension of the territorial sea—say to five or six miles— 
provided that the necessary agreement among states were forthcoming. 


Article 1 


The Union Government agrees that the term ‘‘territorial sea’’ is prefer- 
able to ‘‘territorial waters.’’ 


Article 4 


The Union Government agrees that the line from which the belt of ter- 
ritorial sea should be measured should normally be the low-water line or, 
if this is not accurately shown on the available charts, the shoreline. It is 
urged, however, that serious consideration should also be given to framing 
the article in such a way as to enable states whose coastlines contain long 
sandy stretches to measure their territorial waters from the ‘‘surf-line’’ 
or the normal outer (seaward) edge of the surf. The reasons for this sug- 
gestion are largely practical ones; the belt of surf may, in some cases, extend 
far out to sea but only those waters which lie to seaward of the surf-line are 
of importance to navigation. It is possible that the adoption of the surf- 
line as the point of departure in suitable cases might be justified by the 
principle that the shoal waters which are normally covered by surf are of 
so little importance to other states that they could be assimilated to the 
régime of internal waters. 


Article 5 


The Union Government feels that the use of straight base lines may be 
justified in certain circumstances but it is not clear why the limitations in 
paragraph 2 regarding the maximum length of a base line and the maximum 
distance from the shore should be imposed, as any such limitations must 
necessarily be arbitrary. 

A detailed consideration of straight base lines is however inseparable 
from a study of the conditions under which bays may be enclosed. As the 
Commission has postponed its study of the régime of bays, the Union Gov- 
ernment prefers to reserve further comment on Article 5 until such time 
as the draft of Article 7 is available. 


Article 10 


In the hypothetical case of a small island lying 2T miles off a compara- 
tively straight shore-line (T being the breadth of the territorial sea) the 
belt of territorial sea surrounding the island would just touch the outer 
edge of the territorial sea of the mainland. This might result in very 
narrow wedges of the high seas lying between the territorial sea of the 
mainland and that of the island, which would be of no value for purposes 
of navigation and which would be difficult to follow on a chart. It might 
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be advisable to provide that where an island lies within approximately 2T 
miles of the coast, the territorial sea of the mainland may be drawn so as to 
bulge outward in a smooth curve to the outer limit of the territorial waters 
of the island, thus eliminating the narrow enclaves of high seas. 


Article 12 


The Union Government agrees with the main tenor of the new draft. 
In the circumstances envisaged in the second sentence of the Union Govern- 
ment’s comment on Article 4, however, it is felt that the surf-line to sea- 
ward of a drying rock or shoal which lies within the territorial sea should 
be taken as the point of departure for delimiting the territorial sea, rather 
than the rock of shoal itself. 


Article 19 


It is assumed that paragraph 2 of this article will apply in peace-time 
only. 


Article 21 


The Union Government agrees with this article, as read with the third 
paragraph of the Commission’s comments. 


16. United Kingdom of Great Britain and Northern Ireland 


TRANSMITTED BY A NOTE VERBALE DATED 1 FEBRUARY 1955 FROM THE 
PERMANENT DELEGATION OF THE UNITED KINGDOM To THE UNITED NATIONS 


[Original: English} 
Introduction 


In their comments of 2 June 1952, on the draft articles on the continental} 
shelf and related subjects prepared by the International Law Commission 
at its third session in 1951, Her Majesty’s Government in the United King- 
dom stated that they would await with very great interest the Commission’s 
report on the régime of territorial waters. Her Majesty’s Government 
have now received this report and wish to say what a valuable contribution 
they feel it to be towards the codification of the law of the sea. 

In their previous comments Her Majesty’s Government stated that they 
understood the Commission’s task to be the ‘‘codification’’ of the régime 
of the high seas in the sense of ‘‘the more precise formulation and sys- 
tematization of the law in areas where there has been extensive state prac- 
tice, precedent and doctrine,’’ but that they did not propose to criticize any 
of the rules adumbrated by the Commission solely on the ground that these 
rules were not at present rules of customary international law. In the view 
of Her Majesty’s Government the Commission’s work should be regarded 
as a whole, as forming part of the preparatory work of a possible interna- 
tional convention regarding the law of the sea. At the same time, Her 
Majesty’s Government feel obliged to state that they do not regard them- 
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selves finally committed by any opinion which they may happen to express 
in these comments. 


Article 1. Juridical status of the territorial sea 


Her Majesty’s Government approve this article. 


Article 2. Juridical status of the air space over the territorial sea and of 
its bed and subsoil 


Her Majesty’s Government approve this article. 


Article 3. Breadth of the territorial sea 


1. Her Majesty’s Government consider that the proper starting-point 
from which to approach the very difficult problem of the breadth of the 
territorial sea is the consideration of the question whether the breadth of 
the territorial sea is or is not a matter governed by international law. The 
auswer to this question, in the view of Her Majesty’s Government, admits 
of no doubt. That the breadth of the territorial sea is a matter governed 
by international law is clear from the following passage in the judgment 
of the International Court of Justice in the Anglo-Norwegian Fisheries 
ease (I.C.J. Reports 1951, p. 116) where the Court said (at p. 182): 


‘The delimitation of sea areas has always an international aspect: 
it cannot be dependent merely upon the will of the coastal State as 
expressed in its municipal law. Although it is true that the act of 
delimitation is necessarily a unilateral act, because only the coastal 
State is competent to undertake it, the validity of the delimitation with 
regard to other States depends upon international law.’’ 


It is clear, therefore, that neither as regards the breadth of the territorial 
gea, nor as regards the manner of its delimitation, are states entitled to act 
entirely at their own discretion. The breadth of the territorial sea is not 
a matter ‘‘essentially within the domestic jurisdiction’’ of states; it is a 
matter regulated by international law. 

2. The next question which arises is the manner in which international 
law regulates the breadth of the territorial sea. Theoretically, three solu- 
‘tions are possible, e.g.: 


(i) Save in exceptional cases, every state should have the same 
breadth of territorial sea (uniform solution) ; 
(ii) States in particular regions should have a territorial sea of dif- 
ferent breadth from that of states elsewhere (regional solution) ; 
(iii) Each state should have a territorial sea of a particular breadth 
depending upon its own local circumstances (local solution). 


3. There is always a superficial attractiveness about regional solutions of 
international problems. The effectiveness of such solutions depends, how- 
ever, upon the character of the problems which have to be solved. Where 
the problems themselves have a universal or global character, it becomes 
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necessary ex hypothesi to exclude regional solutions. This appears to be 
true of the present case—the seas encircle the globe. In theory, states in 
a particular region might agree by treaty to apply between themselves 
different territorial limits from those required by general international law, 
but it is questionable how far a group of states would be entitled by these 
means to apply amongst one another narrower limits than those applied 
to the rest of the world. States outside the regional system would cer- 
tainly not be bound to accept wider limits than those applied to the states 
belonging to the group. In any case, from the point of view of the states 
within the regional system, the practical difficulty of having to apply two 
different limits, one to the states within the system and the other to the 
states outside the system, would appear to be very great. Moreover, past 
practice has shown that a regional solution provides no real answer. For 
example, countries bordering the Mediterranean have claimed widely differ- 
ing limits for their territorial sea, e.g., 3, 6, 12 miles, 20 km. Then again 
certain countries within the region concerned might have coastlines border- 
ing other seas, where other limits might apply. The practical and politiecel 
difficulties of drawing the line between one region and another are obvious. 
On all grounds, therefore, practical as well as theoretical and juridical, it 
seems reasonable to conclude that there is no place for a regional solution 
of the problem. 

4. If that be so, it is necessary to consider the respective merits of a 
uniform and of a local solution of the problem. It has been argued in 
favour of the local solution that each state has a separate history, that its 
geographical circumstances differ from those of other states, and that it 
has economie and social needs different from those of other states. All 
these factors, it is said, dictate a local solution of the problem. In the 
opinion of Her Majesty’s Government, this argument needs to be ap- 
proached with great caution. Even if the premises be correct (itself a 
matter of some doubt) does the conclusion necessarily follow? Is not a 
uniform solution in principle desirable? Is it not possible to accommodaie 
all local factors within the framework of a uniform solution? These are 
large questions to which, it is suggested, the Commission should give earnest 
consideration. 

5. For their part, Her Majesty’s Government have no doubt that a 
uniform solution is not only preferable to a local one but is also dictated 
by the very necessity of the case. As has already been said, the seas en- 
circle the globe. It would be contrary to the fundamental doctrine of the 
equality of states, if all states were not, in principle, governed by the same 
rules of international law in the matter of the definition of the boundary 
between the area of the high seas, which is available for use for lawful 
purposes to all states, on the one hand, and the area subject to the ter- 
ritorial sovereignty of the state, on the other hand. 

6. The large number of accessions to such international marine conven- 
tions as the 1930 Load-Line Convention and 1948 Convention for the 
Safety of Life at Sea serve to show that, from the very circumstances, there 
is in maritime matters a natural trend towards uniformity. 
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7. In the view of Her Majesty’s Government, therefore, the real problem 
of the territorial sea is not that of deciding as between a uniform and a 
local solution of the problem but rather that of devising a framework in 
which a uniform solution, without losing its essential feature of uniformity, 
can be adapted to meet a variety of local factors. 

8. The local factors which might rank for consideration are essentially 
(i) historical; (ii) geographical; and (iii) economie factors. So far as 
rules of law are concerned, historical and geographical considerations 
would seem, by virtue of their greater permanence, to stand on a different 
plane from economie considerations. In support of this conclusion may 
be cited the judgment of the International Court of Justice in the Anglo- 
Norwegian Fisheries case. In that case the Court gave clear recognition to 
the doctrine of ‘‘historie waters’’ which it defined as ‘‘ waters which are 
treated as internal waters but which would not have that character were it 
not for the existence of an historie title.” (.C.J. Reports 1951, p. 180)— 
the essential element of an historic title being ‘‘the general toleration of 
foreign States’’ for a sufficiently long period (Zbid., p. 188). The Court 
also certainly considered that geographical factors could affect ‘‘the ap- 
plication of general international law to a specific case’’ (Ibid., p. 181). 
But when it came to economic factors the Court said: ‘‘Finally, there is 
one consideration not to be overlooked, the scope of which extends beyond 
purely geographical factors: that of certain economic interests peculiar to a 
region, the reality and importance of which are clearly evidenced by a 
long usage.” (Ibid., p. 133). In other words, while paying due attention 
to economie factors, the Court seems to have considered that these factors 
alone were not sufficient to cause the rules of general international law to be 
modified, unless they were also supported by historical or geographical 
considerations. 

9. Historical factors are clearly provided for within the framework of a 
uniform rule for the breadth of the territorial sea by the doctrine of 
‘historic waters.’’ Indeed, the very existence of this doctrine and its 
recent affirmation by the Court are cogent evidence that international law 
recognizes the existence of a uniform solution for the question of the ter- 
ritorial sea. If the ‘‘local’’ solution were the correct one, with each country 
entirely at liberty to define its own limits for territorial waters, the need 
for the concept of ‘‘historic waters,’’ involving a claim to a limit different 
from an implicitly accepted norm, could never have arisen. 

10. Similarly, geographical factors are clearly provided for within the 
framework of a uniform rule for the breadth of the territorial sea by the 
principle, laid down in the Anglo-Norwegian Fisheries case and followed 
by the Commission in Articles 4 and 5 of its report, that although, as a gen- 
eral rule, ‘‘the breadth of the territorial sea is measured from the low- 
water line along the coast... ,’’ nevertheless ‘‘where circumstances neces- 
sitate a special régime because the coast is deeply indented or cut into or 
because there are islands in its immediate vicinity, the base line may be 
independent of the low-water mark.” Her Majesty’s Government are not 
aware, however, that there is any authority—or indeed any necessity—for 
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the proposition that the rule of international law concerning the actual 
breadth of the territorial sea as measured from the base lines is in any way 
affected by geographical factors. 

11. There remain the economic factors. In the opinion of Her Majesty’s 
Government these factors, like the geographical factors, do not affect the 
actual breadth of the territorial sea. In so far as they have any bearing 
upon the matter, they relate not to the breadth of the territorial sea at all, 
but to questions falling under the régime of the high seas. 

12. Thus, Her Majesty’s Government agree that ‘‘the coastal state exer- 
cises over the continental shelf sovereign rights for the purpose of exploring 
and exploiting its natural resources’? (Article 2 of the draft articles on the 
continental shelf adopted by the Commission in 1953), the continenta' 
shelf being ‘‘the sea-bed and subsoil of the submarine areas contiguous to 
the coast, but outside the area of the territorial sea, to a depth of two 
hundred metres’’ (Article 1 of the same draft articles). There are also 
the rights of some states in respect of sedentary fisheries, which may or may 
not exist independently of the continental shelf. These are economic rights 
of the greatest importance. The existence of these rights also shows that 
the way international law makes provision for special economic factors is 
not by qualifying the uniformity of the rules which apply to the breadth 
of the territorial sea but by taking them into account in the rules which 
relate to the régime of the high seas. 

13. The question of high seas fisheries has been advanced in some cases 
as a reason for the extension of territorial waters. In the view of Her 
Majesty’s Government, this economic factor, like other economic factors, is 
not, and can never be, an adequate reason for disrupting a uniform solu- 
tion of the problems of the territorial sea. Like the other economie factors 
it is a question which relates to the régime of the high seas rather than to the 
breadth of the territorial sea. That it may be a peculiarly difficult question 
in no way affects this basic principle. 

14. In the opinion of Her Majesty’s Government, questions relating to the 
problem of high seas fisheries, as well as to the equally difficult problem of 
oil pollution, are eminently susceptible of regulation by international agree- 
ment. 

15. If it be accepted that a uniform solution of the problem of the 
territorial sea is the only possible one on all grounds, theoretical, practical, 
juridical and historical, Her Majesty’s Government believe there can 
equally be no doubt that the three-mile limit is the only one which com- 
mands enough support to be acceptable as a general uniform limit. No 
other limit which has been suggested commands sufficient support in the 
practice of states, the decisions of international tribunals or the opinions 
of other authorities. There is, moreover, the practical difficulty which 
faces mariners of fixing positions at sea with precision at a distance much 
greater than three miles from the coastline. Whichever criterion one 
adopts, whether it be the length of the coastlines involved or the size of the 
merchant navies of the countries involved, the three-mile limit appears to be 
the limit which the Commission should place in the forefront of its delibera- 
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tions. The Commission has stated that agreement on the breadth of the 
territorial sea ‘‘will be impossible unless states are prepared to make con- 
cessions.” Her Majesty’s Government believe that this statement gives too 
much the impression that a uniform breadth can be arrived at by conces- 
sions both from those who claim more and from those who claim less. Her 
Majesty’s Government suggest that no valid arguments have been put 
forward for claims for more than a three-mile limit, which are not in fact, 
related rather to the exercise of certain limited and particular rights on 
the high seas beyond the territorial sea than to the basic question of the 
breadth of the territorial sea itself. 

16. As Her Majesty’s Government have already pointed out, the rules 
of the régime of the high seas already take account of the continental shelf 
and sedentary fisheries, while there are international conventions regarding 
oil pollution and high seas fisheries. Much has already been done to 
clarify the legal position in all these fields but Her Majesty’s Government 
believe that more can and will be done, either through the instrumentality 
of the Commission or independently of the Commission. 

17. In addition, Her Majesty’s Government have already made what they 
regard as a most valuable contribution to agreement on this subject—and 
which, if agreement were reached, would amount to a significant concession 
—when they stated in the annex to their letter of 2 June 1952, the follow- 
ing: 


“Article 4 


“It has hitherto been the policy of Her Majesty’s Government to 
oppose any claims to the exercise of jurisdiction outside territorial 
waters. Many countries have, however, claimed to exercise jurisdic- 
tion for certain limited purposes beyond territorial limits. For the 
most part these purposes have related to the enforcement of customs, 
fiscal or sanitary regulations only and the jurisdiction has been 
exercised within modest limits, generally within a ‘contiguous zone’ 
not more than twelve miles from the coast. Her Majesty’s Govern- 
ment have not themselves found it necessary to claim a contiguous zone, 
and wish to place on record their emphatic opposition as a matter of 
principle to any increase, beyond limits already recognized, in the 
exercise of jurisdiction by coastal States over the waters off their 
coasts, whether such increase takes the form of the extension of terri- 
torial waters or the exercise of wider forms of jurisdiction outside ter- 
ritorial waters. Her Majesty’s Government are satisfied, however, 
that on the basis of established practice, the article proposed by the 
Commission is acceptable provided that: 

“ (i) Jurisdiction within the contiguous zone is restricted to customs, 
fiscal or sanitary regulations only. 

*‘(ii) Such jurisdiction is not exercised more than twelve miles 
from the coast. 

“ Gii) This article is read in conjunction with another article stating 
that the territorial waters of a State shall not extend more than three 
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miles from the coast unless in any particular case a State has an exist- 
ing historie title to a wider belt.”’ 


18. In general, and in conclusion on the question of the breadth of the 
territorial sea, Her Majesty’s Government feel that the present tendency to 
claim extended, and in many cases very extensive limits, covering great 
areas of the seas, is not a forward movement, and does not represent a true 
development of international law. It is a retrograde tendency, and a rever- 
sion to a state of things that existed some centuries ago, when many statcs 
laid claim to the entire seas near their coasts. These claims had to Le 
abandoned in the course of time on account of the friction they engendered, 
the interference with freedom of movement and navigation involved, and 
the impossibility of effectively enforcing pretensions of so wide a characte’. 
To revive them now would be to go back to a situation that has long been 
held to be obsolete and undesirable, and would give rise to evils that no 
local advantages could justify. Her Majesty’s Government recognize that 
the reasonable needs of states to exercise control over the waters in the 
immediate vicinity of their coasts must be met; but they believe that all 
such needs can in fact be met within the scope of the principle of the three- 
mile limit supplemented by a contiguous zone for special purposes. Wider 
claims impinge on the basic principle of the free availability of the seas for 
the common use of all mankind—a principle of greater importance today 
than ever, and one which Members of the United Nations should be tke 
first to respect, since claims to appropriate or assert jurisdiction, or claim 
exclusive rights over the high seas or parts of them are difficult to reconcile 
with the spirit of the Charter. 

19. Her Majesty’s Government would draw attention to the resolution 
passed by the General Assembly on 17 December 1954, inviting the govern- 
ments of Member States to transmit to the International Law Commission 
their views concerning the principle of freedom of navigation on the high 
seas. Her Majesty’s Government will be sending a separate statement of 
their views in response to this resolution, but meanwhile take the op- 
portunity to suggest that the embodiment of the uniform three-mile limit in 
the articles of the International Law Commission will be a decisive factor 
in the maintenance of this principle. 


Article 4. Normal base line 


Article 5. Straight base lines 


Her Majesty’s Government approve these articles subject, however, to 
the following observations. 

(i) It must be clearly understood that the only legitimate exceptions 
to the principle enunciated in Article 4 are (a) historical reasons; and 
(b) where circumstances necessitate a special régime because the coast is 
deeply indented or cut into, or because there are islands in its immediate 
vicinity. That this is so is implicit in the opening sentence of Article 5, 


280 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 50 


but it might be as well for the Commission to consider rendering it also 
explicit. In particular, it is not legitimate to resort to the use of base lines 
for economic reasons alone. 

(ii) The measurement of the territorial sea from base lines has, even 
where justified, two main consequences as compared with the measurement 
of the territorial sea from the low-water mark. The first is that the internal 
waters of the coastal state are extended. In other words, there is a greater 
area of water from which it may be argued that, in principle, under 
present rules, the coastal state may exclude foreign shipping. The second 
consequence is that, though the actual area of territorial waters is not in- 
creased—the belt of territorial waters remains a three-mile belt whether it 
is measured from the low-water mark or from base lines—the outer limit 
of territorial waters is pushed further out to sea than would otherwise be 
the case. In other words, the total area of high seas is reduced. In these 
circumstances, Her Majesty’s Government regard it as imperative that, 
in any new code which would render legitimate the use of base lines in 
proper circumstances, it should be clearly stated that the right of innocent 
passage shall not be prejudiced thereby, even though this may involve that, 
in certain cases, this right shall become exercisable through internal as 
well as through territorial waters. Her Majesty’s Government consider 
that the Commission would be performing a most useful function if it were 
to give mature consideration to the problem how the use of base lines is to 
be reconciled with existing rights of passage. For their part, Her Majesty’s 
Government can only say at this stage that, in their view, in case of con- 
flict, the right of passage, as a prior right and the right of the international 
community, must prevail over any alleged claim of individual coastal states 
to extend the areas subject to their exclusive jurisdiction. 


Article 6. Outer limit of the territorial sea 


Her Majesty’s Government approve this article. 


Article 7. Bays 


Her Majesty’s Government approve the article on bays (Article 8) in 
the third report of the rapporteur (A/CN.4/77), subject to the addition 
of the phrase ‘‘measured from low-water mark’’ after the words ‘‘ten 
miles.’’ 


Article 8. Ports 


In view of modern developments Her Majesty’s Government think that 
some qualification of this article is now necessary. Thus, in the Persian 
Gulf, for example, a pier seven miles long is under construction. 

It would seem to be desirable that installations of the type just men- 
tioned should be treated on the same basis as artificial installations on the 
continental shelf, i.e., they should be entitled to a relatively limited naviga- 
tional safety zone rather than to a belt of territorial waters. 
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Article 9. Roadsteads 


The insertion of, e.g., ‘‘substantially,’’ between the words ‘‘are’’ and 
‘fused’? would help to prevent the undue extension of territorial waters by 
means of roadsteads that are used only rarely. 

The sentence: ‘‘Such an extension to the territorial sea will not increase 
the area of inland waters’’ should be added to the article. 


Article 10. Islands 


Her Majesty’s Government approve this article. 


Article 11. Groups of Islands 


Her Majesty’s Government will await the text of the new draft before 
giving their comments. 


Article 12. Drying rocks and shoals 


Her Majesty’s Government approve this article subject to the insertior, 
after the words ‘‘territorial sea’’ in line 2, of ‘‘as measured from the low- 
water mark or from a base line’’ and the insertion, for the word ‘‘dc- 
limiting,” of the words ‘‘further extending.” This amendment is in- 
tended to ensure that drying shoals are used only once to extend territorial 
waters and not in series with each extension bringing further rocks into 
range as points of departure for further extension. 

In the interests of clarity, Her Majesty’s Government suggest that this 
article should refer to ‘‘drying rocks and drying shoals,’’ as there is some 
confusion as to the precise meaning of the word ‘‘shoal.’’ 


Article 18. Delimitation of the territorial sea in straits 


Her Majesty’s Government approve this article. 


Article 14. Delimitation of the territorial sea at the mouth of a river 


Her Majesty’s Government suggest that this article, when drafted, should 
make clear that the ‘‘mouth of a river’’ means the river proper and not an 
estuary or bay into which it may flow. The draft in the 1953 report (A/ 
CN.4/61) needs more precise wording to this end. 


Article 15. Delimitation of the territorial sea of two states the coasts of 
which are opposite each other 


Her Majesty’s Government approve this article, but suggest that the 
words ‘‘the nearest points on’? be inserted before the words ‘‘the base lines”? 
in the last line but one of the article. This would also apply in the last 
line but one of Article 16. 


Article 16. Delimitation of the territorial sea of two adjacent states 


Her Majesty’s Government approve this article. 
In connexion with Articles 15 and 16, Her Majesty’s Government wish 
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to state, however, that in their view, the question of the rules which should 
govern the delimitation of the contiguous zones of adjacent states and states 
whose coasts are opposite each other, requires consideration by the Commis- 
sion, just as much as the question of the delimitation of the territorial sea 
of states so situated. 

Her Majesty’s Government consider that every state or territory with a 
seaboard should have direct access to the high seas without the necessity 
for shipping to pass through the contiguous zone of a neighbouring state 
or territory. It may be that, in general, principles similar to those con- 
tained in Articles 15 and 16 would be satisfactory for this purpose, but in 
certain areas, where states or territories are situated in close proximity to 
one another, Her Majesty’s Government consider that the application of 
these principles might preclude such direct access. In these areas, there- 
fore, they consider that the principle of contiguous zones should not be 
applied at all unless all the parties concerned reach agreement on the 
delimitation of their respective zones. 


Article 17. Meaning of the right of passage 


Her Majesty’s Government propose that the following provisions replace 
Articles 17, 18, 19, 20, 26 and 27. 


The right of innocent passage 


1, All vessels ° shall enjoy the right of innocent passage through the 
territorial sea. 

2. Passage means navigation through the territorial sea for the purpose 
either of traversing that sea without entering internal waters, or of pro- 
ceeding from the high seas to internal waters or of making for the high 
seas from internal waters. 

3. Passage includes stopping and anchoring provided these acts are inci- 
dental to ordinary navigation or are rendered necessary by force majeure, 
by stress of weather or by distress. 

4, Passage is not innocent when a vessel makes use of the territorial sea 
of a coastal state for the purpose of committing any act prejudicial to the 
security or to the fiscal interests of that state.*4 


23 Her Majesty’s Government oppose the separate treatment of warships in these 
articles. 

Sections 3 and 4 of Article 26, referring to warships, are substantially embodied as 
Sections 7 and 8 of the new Article 17 proposed by Her Majesty’s Government. 

24 Her Majesty’s Government feel obliged to point out that the wording ‘‘any act 
prejudicial to the security or public policy of that state or to such other of its interests 
as the territorial sea is intended to protect’’ is so worded as to work in favour of the 
coastal state, and may be open to abuse. It should be made clear that the burden of 
proving that the passage is ‘‘ prejudicial, etc,’’ lies with the coastal state and that this 
burden is one which must be discharged aceording to the criteria of international law, 
rather than the law of the coastal state. 

Her Majesty’s Government therefore suggest that it would be better if the matters 
concerning which a ship may commit an offence, e.g., security, customs, immigration, 
could be specified. This method is already used in Article 21. 
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5. A coastal state is bound to use the means at its disposal to safeguard 
in the territorial sea the principle of the freedom of maritime communica- 
tions and not to allow the territorial sea to be used for acts contrary to the 
rights of other states.?® 

6. A coastal state may not interfere with the exercise of the right of 
innocent passage. It may, however, protect itself in the territorial sea 
against any act prejudicial to its security or to its fiscal interest. For this 
purpose it may issue regulations and take the necessary steps to enforce 
them. 

7. Submarines, when passing through the territorial sea of another state, 
shall navigate on the surface. 

8. Under no circumstances, however, may there be any interference with 
the innocent passage of any foreign vessels through straits used for inter- 
national navigation between two parts of the high seas. 


Article 21. Duties of foreign vessels during their passage 


Her Majesty’s Government approve this article. 


Article 22. Charges to be levied upon foreign vessels 


Her Majesty’s Government approve this article. 


Article 23. Arrest on board a foreign vessel 


Her Majesty’s Government approve this article in principle, but consider 
that section 3 should be made more precise and in particular that greater 
weight should be given in this section to the interests of navigation. The 
phrase ‘‘due regard” is not in itself a precise enough limitation of the 
freedom of action of the coastal state in connexion with international 
navigation. 


Article 24. Arrest of vessels for the purpose of exercising civil jurisdiction 


The question arises of the compatibility of this article with the provisions 
of the 1952 Brussels Convention on the Arrest of Sea-going Ships for the 
Purpose of Exercising Civil Jurisdiction. The Brussels Convention limits 
the right of arrest to a specified class of maritime claims enumerated in the 
convention whereas the International Law Commission draft limits it in 
a different way (1.e., ‘‘obligations or liabilities incurred by the vessel itself 
in the course of or for the purpose of its voyage through the waters of the 


25 While this paragraph, which largely follows paragraph 1 of the Commission’s Ar- 
ticle 19, is probably satisfactory, there ought to be some elucidation of the obligation 
“to use the means at its disposal to safeguard in the territorial sea the principle of 
freedom of maritime communieation.’’ Is there, for instance, a legal obligation upon 
the coastal state to remove wrecks, or even to give adequate warning of their existence? 
To what extent is there a legal obligation upon the coastal state to provide lights and 
other navigational facilities? Care should be taken not to put the duty of the coastal 
state too high or to introduce any principle of ‘‘strict liability.’’ (It is suggested that 
the Commission give further elucidation to these questions.) 
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coastal state’). Thus it permits arrest for other than ‘‘maritime claims”? 
as these are defined in the Brussels Convention but is narrower in not per- 
mitting the arrest of sister ships or arrest for causes of action arising on 
previous voyages. 


Article 25. Government vessels operated for commercial purposes 


Her Majesty’s Government hold the view that the ships to which state 
immunity is applicable need to be very carefully defined. For this reason, 
Her Majesty’s Government are not a party to the Brussels Convention of 
1926 concerning the Immunity of State-owned Ships and have reserved 
the position of state-owned ships under the Brussels Convention of 1952 
relating to the Arrest of Sea-going Ships. Her Majesty’s Government 
cannot therefore accept the article in the terms proposed in Article 25 
and must reserve their position although, in principle, they have no objec- 
tion to government ships employed on commercial service being covered 
by the provisions of Articles 17 and 21-24. 


Article 26. Warships 


Article 27. Non-observance of the regulations 


Both these articles would be absorbed in the new Article 17 as proposed 
by Her Majesty’s Government. 


~~ 17. United States of America 


NOTE VERBALE DATED 3 FEBRUARY 1955 FROM THE PERMANENT DELEGATION 
OF THE UNITED STATES To THE UNITED NATIONS 


[Original: English] 


The representative of the United States of America to the United Nations 
presents his compliments to the Secretary-General of the United Nations 
and has the honor to refer to the note LEG.292/9/01, dated 31 August 
1954, from the Principal Director in charge of the Legal Department, con- 
cerning the draft articles on the régime of the territorial sea of the Inter- 
national Law Commission set out in the report covering the work of its 
sixth session, 3 June-28 July 1954. 

The Commission prepared a provisional text for all but four of the 
articles of the proposed draft and requested the comments of governments 
on these articles. Among the articles for which no text has yet been drafted 
is Artiele 8 concerning the breadth of the territorial sea. With respect to 
this article, the Commission requested views and suggestions which might 
help it to formulate a conerete proposal. 

So far as concerns the articles now drafted, the Government of the 
United States believes that they constitute, as a whole, a sound exposition 
of the principles applicable to the régime of the territorial sea in inter- 
national law. The Government of the United States has, however, certain 
suggestions to make with respect to Articles 5 and 19. 
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Article 5 provides, inter alia, that where circumstances necessitate a 
special régime because the coast is deeply indented or eut into ‘‘or because 
there are islands in its immediate vicinity,’’ the base line may be inde- 
pendent from the low-water mark and may be a series of straight lines. 
The Government of the United States presumes from the comments y hich 
follow the article that it was not intended that the presence of a few 
isolated islands in front of the coast would justify per se the use of tic 
straight line method. The islands, as the comments indicate, would ha e 
to be related to the coast in somewhat the same manner as the skjaergaacd 
in Norway. In the view of the Government of the United States, the word 
‘‘or because there are islands in its immediate vicinity’’ are too genera! 
and do not convey as accurately as desirable what the Commission a) 
parently had in mind. 

With respect to Article 19, the Government of the United States i» 
satisfied that the text incorporates principles upheld by the International 
Court of Justice in its judgment of 9 April 1949, in the Corfu Channel 
case, but it believes that the comments on this article should include a short 
statement of the factual circumstances upon which the Court was ruling, 
since such a statement would point up and illustrate the significance and 
meaning of the principles embodied in Article 19. 

So far as concerns the question of the breadth of the territorial sea and 
the various suggestions set out in paragraph 68 of the report, the guiding 
principle of the Government of the United States is that any proposal must 
be clearly consistent with the principle of freedom of the seas. Some of 
the proposals amount to a virtual abandonment or denial of that principe. 
In this connexion, it must be pointed out that the high seas are an area 
under a definite and established legal status which requires freedom of 
navigation and use for all. They are not an area in which a legal vacuum 
exists free to be filled by individual states, strong or weak. History attests 
to the failure of that idea and to the evolution of the doctrine of the free- 
dom of the seas as a principle fair to all. The régime of territorial waters 
itself is an encroachment on that doctrine and any breadth of territorial 
waters is in derogation of it, so the derogations must be kept to an absolute 
minimum, agreed to by all as in the interest of all. 

That the breadth of the territorial sea should remain fixed at three milcs, 
is without any question the proposal most consistent with the principle of 
freedom of the seas. The three-mile limit is the greatest breadth of ter- 
ritorial waters on which there has ever been anything like common agree- 
ment. Everyone is now in agreement that the coastal state is entitled to a 
territorial sea to that distance from its shores. There is no agreement on 
anything more. If there is any limit which can safely be laid down as 
fully conforming to international law, it is the three-mile limit. This 
point, in the view of the Government of the United States, is often over- 
looked in discussions on this subject, where the tendency is to debate the 
respective merits of various limits as though they had the same sanction in 
history and in practice as the three-mile limit. But neither six nor nine 
nor twelve-miles, much less other more extreme claims for territorial sees, 
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has the same historical sanction and a record of acceptance in practice 
marred by no protest from other states. A codification of the international 
' law applicable to the territorial sea must, in the opinion of the Government 
‘of the United States, incorporate this unique status of the three-mile limit 
, and record its unquestioned acceptance as a lawful limit. 

This being established, there remains the problem of ascertaining the 
status of claims to sovereignty beyond the three-mile limit. The diversity 
of the claims involved bears witness, in the opinion of the Government of 
the United States, to the inability of each to command the degree of ac- 
ceptance which would qualify it for possible consideration as a principle 
of international law. Not only does each proposed limit fail to command 
the positive support of any great number of nations, but each has been 
strongly opposed by other nations. This defect is erucial and, in view of 
the positive rule of freedom of the sea now in effect in the waters where the 
claims are made, no such claim can be recognized in the absence of common 
agreement. A codification of the international law applicable to the ter- 
ritorial sea should, in the view of the Government of the United States, 
record the lack of legal status of these claims. 

While unilateral claims to sovereignty or other forms of exclusive con- 
trol over waters heretofore recognized as high seas cannot be regarded as 
valid, this is not to say that the reasons, legitimate or otherwise, which 
motivate such claims should be ignored. In some cases, at least, these 
attempts of the coastal state to appropriate to its exclusive use large areas 
of the high seas seem to be based on a real concern for the conservation of 
the resources of the sea found in such waters. Efforts of the Commission 
and of the nations to settle such problems should be unceasing. But the 
remedy is not unilateral action in defiance of long-established and sound 
principles of law applicable to other matters. In many cases the nations 
taking such action would seem to have little to gain from abandonment of 
such principles and reversion to a condition of anarchy on the high seas. 
The sounder approach would appear to be an effort to reach agreement on 
the principles applicable to the real matters at issue, such as conservation 
of natural resources and rights to fish. 


18. Yugoslavia 


TRANSMITTED BY A LETTER DATED 15 Marcu 1955 FROM THE PERMANENT 
DELEGATION OF YUGOSLAVIA TO THE UNITED NATIONS 


(Original: English] 


The Secretariat of State for Foreign Affairs of the Federal People’s 
Republie of Yugoslavia wishes to confirm the receipt of the letter of the 
Legal Department No. LEG.292/9/01 of 31 August 1954, and has the 
honour to inform that the Yugoslav Government has carefully studied the 
draft on the ‘‘Régime of the territorial sea,’’ elaborated by the Interna- 
tional Law Commission at its sixth session. In reference to the above- 
mentioned letter, the Yugoslav Government wishes to point out the fol- 
lowing: 


1956] OFFICIAL DOCUMENTS 287 


I 


In studying the draft on the régime of the territorial sea, the Yugoslav 
Government cannot but also review the draft submitted by the special 
rapporteur at the fourth session of the International Law Commission.” 
From the formal point of view the draft on the régime of the territorial sea 
elaborated by the International Law Commission at its sixth session is in 
the main identical with the draft considered at the fourth session of the 
Commission with one great, basic difference (a negative one for the draft 
elaborated by the Commission), viz., that the final drafting of three articles 
concerning the three most important questions has been postponed until a 
later date. These articles deal with the breadth of the territorial sea, bays 
and groups of islands. For these reasons, the Yugoslav Government con- 
siders this draft to be a step backward in the matter of codification and 
development of international maritime law. The draft considered at the 
fourth session was in the main satisfactory and the Yugoslav Government 
wishes to express its regret over the fact that that draft has not been 
retained as a basis for discussion at the General Assembly of the United 
Nations. 


It 


As regards the draft on the régime of the territorial sea elaborated by 
the Commission at its sixth session (A/2693), the Yugoslav Government 
wishes to make the following remarks: 

Sub Article 1: No remarks. 

Sub Article 2: No remarks. 

Sub Article 8: The Yugoslav Government regrets that this most im- 
portant question has not found its solution in the Commission’s report. In 
its opinion the breadth of the territorial sea should amount to six miles 
for the reason, among other things, that the present technical development, 
and especially the speed of modern ships, has made such a great progress 
that, actually, the breadth of three miles (which is, by the way, over 100 
years old) is today no longer satisfactory from the point of view of the 
security of a state. Today, a state must have a much wider belt of sea 
over which it is able to exercise control and sovereignty (if only limited 
sovereignty), if it is to be guaranteed at least some security against various 
violations and the presence of undesirable ships. 

Furthermore, the economic interests of coastal states also speak in favour 
of a six-mile breadth. If it is kept in mind that the coastal state has the 
right to reserve the exploitation of the resources of the sea exclusively for 
its own citizens, then such a state cannot be indifferent as to whether it 
will extend this right to a narrow belt of sea of three miles or to a somewhat 
broader belt, i.e., to six miles. All the more so since the present modern 
fishing equipment requires wider spaces, if it is to be used effectively. This 
is especially important for the under-developed countries, which have no 
possibilities to send their citizens to far-off areas of open sea, where they 


28 See A/CN.4/53. 
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could make up for what they do not find in their narrow territorial sea. 
Consequently, they have to rely only on their territorial sea which very 
often is not rich enough to satisfy the needs of the fishing industry of such 
a country. 

Therefore, in the opinion of the Yugoslav Government, Article 3 of the 
draft should read: 


“The breadth of the belt of sea defined in Article 1, paragraph 1, 
shall be fixed by the coastal state but may not exceed six marine miles.’’ 


Sub Article 4: No remarks. 

Sub Article 5: Essentially, the Yugoslav Government has no remarks 
to make in connexion with paragraph 1 of this article, except, perhaps, that 
the meaning of the term ‘‘justified historical reasons’’ should be explained. 
As regards paragraph 2, it is inacceptable from the Yugoslav point of view 
and contrary to the established practice of drawing straight base lines, 
when a very much indented coast or an archipelago is involved. The Yugo- 
slav Government considers that the distance of straight base lines of ten 
miles from protruding points on the mainland or island is arbitrary. The 
essential thing in determining whether an island is ‘‘near’’ the mainland 
or not is whether such an island constitutes a geopolitical entity with the 
mainland and not whether the distance is ten, or fewer or more, miles. It 
goes without saying that it would be just as arbitrary to consider that an 
island which is situated too far from the mainland also belongs to the 
coast. Therefore, the best criterion would be to accept that the islands in 
front of the coast, if the distance is not more than twice the breadth of the 
territorial sea (for instance, twelve miles), should be considered as be- 
longing to the coast and that the ‘‘base line’’ for the beginning of the inner, 
initial limit of the territorial sea should be counted from the outer edge of 
such islands. In accepting paragraph 1 of this article, the Yugoslav Gov- 
ernment proposes that paragraph 2 should read as follows: 


‘‘As a general rule, the maximum permissible length for a straight. 
base line shall be twelve miles. Such base lines may be drawn, when 
justified according to paragraph 1, between headlands of the coastline 
or between any such headland and an island less than twelve miles 
from the coast, or between such islands.’’ 


Paragraph 3 remains unchanged. 

Sub Article 6: No remarks. 

Sub Article 7: Here too, the Yugoslav Government wishes to make a 
remark and to express its regret that the question of bays has not been 
settled in the draft of the Commission. Therefore, the Yugoslav Govern- 
ment must refer to Article 6 of the draft considered at the fourth session 
of the Commission and, commenting on it, wishes to present its viewpoint 
in regard to the question of determining the definition of a bay and the 
manner of counting the starting line in it. In that draft it was proposed 
that the base line in bays, from which the breadth of the territorial sea is 
to be counted, should be the line connecting two points on the coast at the 
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entrance to the bay, the distance between them not exceeding ten miles. 
If we rely on the perfectly correct opinion of the International Court of 
Justice 2? that breadths of more, or even less, than ten miles also have an 
equal theoretical value since there is no generally adopted rule, then the 
proposed breadth of ten miles is inacceptable from the point of view of the 
Yugoslav Government. All the more so since this figure is arbitrary and 
has no support in every-day practice. If we have no generally accepted 
starting-point for determining this breadth, then it is most logical to start 
from the accepted breadth of the territorial sea (for instance six miles as in 
Article 3 of the draft considered by the Commission at its fourth session), 
and to take a double breadth (7.¢., twelve miles) for the entering breadth 
of the bay. Here it is regrettable that the Commission did not apply, in 
this article also, the principle mentioned in the second paragraph of Article 
11 of the draft submitted to the fourth session, which is not only acceptable 
and logical but also equitable from the point of view of the coastal state. 
Why could it not be aecepted here also that if the breadth of the entrance 
of a bay is a little over twelve (or, according to the Commission, ten) 
miles—why should this excess not be ignored? 

Sub Article 8: No remarks. 

Sub Article 9: No remarks. 

Sub Article 10: No remarks. 

Sub Article 11: In the opinion of the Yugoslav Government the ap- 
plication of the principle mentioned in Article 7 is particularly desirable 
and necessary when an archipelago is involved. This should have been 
discussed in Article 11 of this draft that the Commission has also post- 
poned. It is a known fact that all the states having such islands in front 
of their coast are deeply interested in the archipelago being included in 
the inland waters. For many justified reasons the Yugoslav Government 
considers the group of islands in front of its coast as forming a continental 
whole, as the peripheral distance between these islands does not exceed the 
double breadth of the territorial sea, wherefore the Yugoslav law on the 
Coastal Sea has adopted the principle that the breadth of the territorial 
sea must be counted from the outer edge of these islands. It is interesting 
to mention here the opinion of K. Strupp ** who says: ‘‘If there is a string 
of islands in front of the coast, all the waters between them are considered 
to constitute a component part of the national territory, and the territorial 
sea must be counted from the outer edge of this string of islands.’’ He 
does not even mention the distance between these islands. Therefore, the 
Yugoslav Government is of the opinion that Article 11 should be elaborated 
along these lines, as any other wording would be inacceptable for the 
countries having a group of islands in front of their coast. Or, if we fail 


27 See the decision of the Court of 18 December 1951, in the controversy about fishing 
between England and Norway, in which it is underlined that the proposal according to 
which the distance between these two points should not be more than 10 miles has not 
gained the authority of a general rule in international law. 

28 K. Strupp: Eléments du Droit international public, I, p. 181. The American In- 
stitute for International Law is also in favour of this principle. 
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to agree on Strupp’s opinion, then, at least, the principle mentioned in 
paragraph 2 of Article 11 of the draft considered at the fourth session 
should also be inserted in the future Article 11 rendering thereby the rigid 
conception concerning this matter more flexible. 

Consequently, the Yugoslav Government proposes that Article 11 should 
read as follows: 


“1. With regard to a group of islands (archipelago) and islands 
situated along the coast, the twelve-mile line shall be adopted as the 
base line for measuring the territorial sea outward in the direction of 
the high sea. The waters included within the group shall constitute 
inland waters. 

‘2, If the result of this delimitation is to leave an area of high sea 
not exceeding two miles in breadth surrounded by territorial sea, this 
area may be assimilated to inland waters.’’ 


Sub Artiele 12: No remarks. 

Sub Article 13: No remarks. 

Sub Article 14: The Yugoslav Government sees no difficulty in the 
solving of the problem of the mouth of a river. If the breadth of the 
mouth of a river does not exceed twelve miles, then the mouth is included 
in the internal waters. If, however, the breadth of the mouth exceeds 
twelve miles, then the principle of a bay, as provided for in Article 7, is 
applied. 

Sub Article 15: No remarks. 

Sub Article 16: No remarks. 

Sub Article 17: No remarks. 

Sub Article 18: No remarks. 

Sub Article 19: No remarks. 

Sub Article 20: No remarks. 

Sub Article 21: No remarks. 

Sub Article 22: No remarks. 

Sub Article 23: No remarks. 

Sub Article 24: No remarks. 

Sub Article 25: No remarks. 

Sub Article 26: The Yugoslav Government wishes to make a remark 
concerning this item. Paragraph one of this article states that foreign 
warships shall have the right of innocent passage through the territorial 
sea without the obligation of previous request or at least notification. The 
Yugoslav Government believes that this article fails to pay due attention 
to the security of the coastal state and the peace of the coastal population 
and local authorities. A warship is not the same as a merchantman and, 
therefore, no state can remain indifferent to its unexpected presence in the 
territorial sea (particularly if there are several of them, which is most often 
the case). Hence, the notification is necessary, since the logie of things 
also imposes it. If the passage is innocent, and it must be so, then it is 
more than natural that the warship should previously notify its passage, 
as it has no need to conceal its presence, and the act of courtesy and respect 
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of the sovereignty of the state impels it to carry out this notification. 
Unannouneed it is suspicious, announced it is a friend, and no one will 
hamper it (and no permit is necessary, except in the case of paragraph 2 
of this article, which is correct and provided for in the draft). Besides, if 
a generally recognized way for international navigation leads through a 
state’s territorial sea, then, we admit, it is very difficult to refuse innocent 
passage to a warship. However, even in that case notification is necessary 
for the above-mentioned reasons. The Yugoslav Government considers 
that this matter should be discussed on an international plane, so that the 
so-called ‘‘inviolable right of passage of warships’’ be elucidated also from 
the standpoint of the security of small maritime states. Hence, the Yugo- 
slav Government proposes that paragraph 1 of this article be amended to 
read as follows: 


“1. Save in exceptional circumstances, warships shall have the righi 
of innocent passage through the territorial sea without previous 
authorization or notification. However, the coastal state is authorized 
to make by its legislation innocent passage through its territorial sea 
dependent on previous notification, and such notification shall be con- 
sidered proper if given twenty-four hours prior to the passage.”’ 


The Yugoslav Government believes that the present international com- 
munity has made sufficient progress in the concept of the indisputable 
necessity for a uniform solution of the régime in the territorial sea, and 
there is justified hope that, thanks to the endeavours of the General As- 
sembly of the United Nations, this draft will not have the same fate as The 
Hague Codification Conference of 1980. 
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THE AMERICAN SOCIETY OF INTERNATIONAL LAW 
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By Geroree A. Finca 
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The founding fifty years ago of a society to promote the establishment 
of international relations on the basis of law and justice was a step marking 
the progress that had been made at the beginning of the century in the 
age-long efforts to find a means of substituting reason for force in the 
settlement of international controversies. At that time arbitration was 
generally regarded as the most suitable and acceptable substitute for war. 
Great Britain and the United States had both heavily contributed to that 
conviction first by submitting to arbitration under the Jay Treaty of 1794 
the numerous misunderstandings that developed in carrying out the pro- 
visions of the Peace Treaty of 1783, and then three-quarters of a century 
later in submitting to arbitration by the Treaty of Washington of 1871 
the dangerous Alabama Claims dispute following the American Civil War. 
These and many other less significant arbitrations may be said to have es- 
tablished that method as customary for the settlement of disputes between 
the Anglo-Saxon nations, without any formal commitment to do so in ad- 
vance. The same may be said to have been generally the case in Latin 
America. The attitude prevailing among those who gave serious thought 
to the subject was expressed in statesmanlike language by the British Prime 
Minister who agreed on behalf of his government to submit the Alabama 
Claims to arbitration, after years of acrimonious diplomatie negotiations 
had served only to increase the bitterness of public feeling in both coun- 
tries. In reply to an inquiry in the House of Commons concerning the 
award against Great Britain made by the Geneva Arbitral Tribunal, Glad- 
stone stated on June 15, 1880: 


I regard the fine imposed on this country as dust in the balance eom- 
pared with the moral value of the example set when two great nations 

. went in peace and concord before a judicial tribunal rather than 
resort to the arbitrament of the sword.? 


The temper of the times was demonstrated by the action of the First 
Peace Conference at The Hague in 1899. Called by the Czar of Russia to 
lighten the burden of armaments then, as now, pressing down upon the 
peoples of the world, the Conference adopted instead a Convention for the 
Pacific Settlement of International Disputes, which provided for the estab- 
lishment of a Permanent Court of Arbitration and the institution of inter- 
national commissions of inquiry. Although the delegates in that confer- 
ence could not agree upon a general treaty of compulsory arbitration, they 
did unanimously recognize arbitration of questions of a legal nature ‘‘as 
the most effective, and at the same time the most equitable, means of settling 


1 John Morley’s Life of Gladstone 393 (New York, 1921). 
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disputes which diplomacy has failed to settle.’ A network of hundreds 
of bilateral arbitration treaties concluded in accordance with the Hague 
recommendations soon enveloped the world. 

Andrew Carnegie was so impressed with the establishment of the Per- 
manent Court of Arbitration at The Hague that he donated funds for the 
construction there of an international courthouse and library, named the 
Peace Palace by its Dutch administrators, In the deed of this gift Mr. 
Carnegie expressed his belief that the establishment of the International 
Arbitration Court ‘‘is the most important step forward of a worldwide 
humanitarian character which has ever been taken by the joint Powers, as 
it must ultimately banish war.” 3 

Thousands of men and women, dismayed at the human horrors and eco- 
nomic waste of the war system, banded together in peace and arbitration 
societies against the scourge. Following the Second Peace Conference at 
The Hague in 1907, President William H. Taft proposed and negotiated 
what were popularly regarded as unlimited arbitration treaties because 
they omitted restrictions in the earlier treaties that reserved from the obli- 
gation of arbitration international disputes involving questions of so-called 
honor or vital interests. Andrew Carnegie again gave public expression of 
his faith in arbitration by donating a fund of ten million dollars, the in- 
come of which was to be used by a board of distinguished trustees ‘‘to 
hasten the abolition of international war’’ which the enthusiastic donor 
denounced as ‘‘the foulest blot upon our civilization. ... The nation is 
criminal which refuses arbitration,’’ he wrote, ‘‘and drives its adversary 
to a tribunal which knows nothing of righteous judgment.’’ Mr. Carnegie 
urged his trustees to proceed along the lines of the arbitration treaties as 
far as possible, but did not undertake to limit their lines of future action. 

James Brown Scott was destined to play a leading rôle in the global 
drama envisioned by the French moralist, Joubert, when he said: ‘‘Might 
and right control everything in the world; might until right is ready.’’ 
Dr. Scott came upon the scene during what was figuratively and literally 
the golden age of the movement to limit recourse to war by substituting 
the peaceful procedure of arbitration. After graduating from Harvard 
University he studied three years in Europe on a Harvard fellowship, 
specializing in languages, history, Roman law and international law at 
Berlin, Heidelberg, and Paris. Upon his return to the United States, for 
reasons of health he settled in the warm climate of Southern California 
and began the practice of law in 1895. Starting with a class of students 
to whom he gave lectures in his law office, within a year he had organized 
the Los Angeles Law School, now the Law Department of the University 
of Southern California. His first public speech was delivered before the 
Sunset Club in that city in 1897. His subject was International Ar- 
bitration. 


2 Art. 16 of the Hague Convention of 1899 for the Pacific Settlement of International 
Disputes. 

3 A Manual of the Publie Benefactions of Andrew Carnegie 273-274 (Carnegie En- 
dowment for International Peace, Washington, 1919). 
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On January 11 of that year Secretary of State Richard Olney and the 
British Ambassador, Sir Julian Pauncefote, had signed an arbitration 
treaty, pursuant to resolutions by the United States Congress on April 3, 
1890, and the British House of Commons on July 16, 1893. In a special 
message transmitting the Olney-Pauncefote Treaty to the Senate President 
Cleveland urged that ‘‘The experiment of substituting civilized methods 
for brute force as the means of settling international questions of right 
will... mark the beginning of a new epoch in civilization.’ The ne- 
gotiation of the treaty was one of the issues in the presidential campaign 
of 1896. It was denounced by opponents as a ‘‘British alliance.’’ It was 
signed after the election and before President Cleveland left office. His 
successor, President McKinley, urged the approval of the treaty in his in- 
augural address on March 4, 1897: “We want no wars of conquest; we 
must avoid the temptation of territorial aggression. War should never be 
entered upon until every agency of peace has failed; peace is preferable to 
war in almost every contingency. Arbitration is the true method of settle- 
ment of international as well as local or individual differences.’’® The 
Olney-Pauncefote Treaty failed to receive the necessary two-thirds vote in 
its favor in the Senate, and the efforts of the two governments to promote 
international arbitration were resumed in collaboration at the Hague Peace 
Conferences. 

Following a term of enlistment in the California volunteers during the 
Spanish American War, Dr. Scott in 1899 was appointed Dean of the Law 
School of the University of Illinois. The President of the University was 
Dr. Andrew Sloan Draper, who had been a judge of the Court of Commis- 
sioners of Alabama Claims established by Congress to hear and determine 
claims for damages against the award of $15,500,000 of the Geneva Tri- 
bunal in favor of the United States. Dr. Scott’s association with President 
Draper revived his active interest in international law, the study of which 
he had begun at Harvard under Dr. Freeman Snow, and continued in 
Europe. It was while at the University of Illinois that Dr. Scott edited 
and published his first Casebook on International Law, dedicating it to 
President Draper. There also he first advanced the idea of publishing a 
journal of international law in this country. He mentioned it to President 
Draper, but that practical administrator could not see its feasibility. 
Thereafter, Dr. Scott accepted appointment to the law faculty of Columbia 
University in the City of New York.® 

In New York Dr. Scott was placed upon the invitation list to the Annual 
Conferences on International Arbitration held by invitation of Mr. and 
Mrs. Albert K. Smiley at their Lake Mohonk Mountain House in Ulster 
County, New York. Those conferences began in 1895, at the height of the 
popular agitation for the conclusion of arbitration treaties, and lasted until 
World War I. One of the chief obstacles to the submission of controversies 


4See 7 Moore, International Law Digest 75. 

5 Ibid. 78, 

6 See Dr. Scott’s own account of this episode during his remarks at the luncheon in 
celebration of the 25th anniversary of the Society, Proceedings, 1931, p. 242. 
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between nations to an international tribunal was supposed to be the un- 
certainty of the law to be applied in the decision of such cases. 

At the Eleventh Annual Mohonk Conference, held May 31—June 2, 1905, 
Dr. Scott, with Robert Lansing and George W. Kirchwey, acting as an in- 
formal committee, obtained the approval by the conference of a ‘‘movement 
to establish a society of international law in the United States and an 
American journal of international law.’’ An organization committee of 
twenty-four prominent members was appointed, with Honorable Oscar 8. 
Straus as chairman and Dr. Scott as secretary and treasurer. At a series 
of meetings in the residence of the chairman, a constitution was drafted 
and Dr. Scott was invited to submit a plan for the publication of a journal 
of international law. The permanent organization of the Society was ef- 
fected at a meeting held in New York City on January 12, 1906, in the 
rooms of the Bar Association of the City. The Constitution was adopted, 
and Elihu Root, then Secretary of State, was elected President, with twelve 
distinguished Vice Presidents to serve with him as members of an Execu- 
tive Council. They included the Chief Justice of the United States and 
two Associate Justices of the Supreme Court, two former Secretaries of 
State, William Howard Taft, then Secretary of War, and Mr. Andrew 
Carnegie. At a meeting of the Executive Council held in Washington on 
January 29, 1906, Dr. Scott, who had in the meantime been appointed 
Solicitor for the Department of State by Mr. Root, was elected Recording 
Secretary of the Society, Charles Henry Butler, then Reporter of the 
United States Supreme Court, was elected Corresponding Secretary, and 
Chandler P. Anderson of New York, special counselor to the State Depart- 
ment, was elected Treasurer. Ata later meeting of the Executive Council, 
held at the Lake Mohonk Conference on June 1, 1906, Dr. Scott’s plan for 
the publication of a journal was approved and he was appointed Managing 
Editor with authority to appoint an Editorial Board to assist him.” Dr. 
Scott’s title on the JOURNAL was afterwards changed to Editor-in-Chief, 
with an editorial board elected by the Executive Council. 

Because the publication of the Journau would involve great industry and 
labor, patience and time, Dr. Scott recommended that it be issued quarterly. 
Such a journal, he urged, 


would be of great service to students and specialists, as well as to the 
lay reader, for it would be the only journal in the English language 
exclusively devoted to the interests of international law. It would 
also be of importance in the development of international law, for it 
would offer an ever ready means of reaching and instructing the pub- 
lic. Its contributors would naturally be specialists in international 
law, such as professors, international law practitioners, diplomatists, 
and students of diplomatic history. Articles should be solicited from 
the great foreign authorities and publicists of France, Germany, Italy, 
Spain, not to omit Russia. When received, these articles should be 
translated and published in English.* 


T For the history of the organization of the American Society of International Law, 
written by Dr. Scott, see Proceedings, 1907, pp. 23-38. 
8 Dr. Scott’s plan was published in the Proceedings of the Society for 1907, p. 30. 
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In addition to original articles of an historical or critical nature and 
articles and editorial comments dealing with principles of international law 
involved in current questions, the JourNaL was to include a chronicle of 
important international events, with references; decisions of national and 
international courts involving international law; a synopsis or summary of 
literature on the subject; a bibliography of domestic and foreign publica- 
tions; and book reviews by specialists. 

The editors, chosen from the elite of American scholarship and experi- 
ence, discussed practically every important international question arising 
during each preceding quarterly period of issue. The department of ju- 
dicial decisions has made available authentic texts of the decisions of na- 
tional and international courts and arbitral tribunals, some of which would 
have otherwise not been of easy access. Book reviews and bibliographical 
material have kept the JourNau’s readers abreast of the literature in the 
field of their interest. 

A special feature of the JourNAL was to be a Supplement of official docu- 
ments, such as important treaties, diplomatic notes, ete. At that time there 
were no publications of the Department of State making currently avail- 
able documentary material of that character, except the series of treaties 
in force. The annual volumes known as Foreign Relations of the United 
States appeared from fifteen to twenty-five years post facto. Subsequently 
the American Society of International Law was instrumental in obtaining 
appropriations from Congress to enlarge the publications of the Depart- 
ment of State. It also appointed a standing committee which advised with 
the Department on the nature and content of its publication program.° 

Announcement of the formation of the Society and of plans for its 
journal was made in the form of a prospectus defining their aim and scope. 
The prospectus was printed and sent to a large number of interested per- 
sons regarded as prospective members, accompanied by a personal invita- 
tion to join.2? These included selected persons in high positions in the 
government service, the diplomatic and consular corps, members of the 
Bench and Bar, professors and teachers of international law and related 
subjects. 

Favorable responses to the Society’s invitations were many and prompt. 
It soon had a membership whose modest annual dues of five dollars, in- 
cluding subscription to the JOURNAL, provided funds adequate to meet the 
cost of publication. No editor or officer of the Society ever received any 
compensation for services rendered, and contributions of articles, editorial 
comments, and book reviews were always gratuitous. The editors declined 
to dilute the character of the Journau by advertising matter extraneous to 
the professional interests of its readers. The offices of the Society were in 
Dr. Seott’s home in Washington until the organization of the Carnegie 
Endowment for International Peace in 1911, of which Dr. Scott became the 


2 For the Society’s activity in this regard see infra, p. 303. 
10The text of the prospectus was printed in the Proceedings of the Society, 1907, 
pp. 35-37. 
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chief administrative officer. The Trustees of the Endowment provided 
rooms for the Society in its Washington buildings. 

The first number of the AMERICAN JOURNAL oF INTERNATIONAL Law 
appeared in January, 1907. Owing to the lack of funds in the Society’s 
treasury, the cost of it was paid personally by Dr. Scott. He also met the 
cost of the second quarterly issue published in April of that year. He was 
subsequently reimbursed by the Society. 

The Journau has since been published for half a century in an unbroken 
series of quarterly issues. It has been maintained according to the best 
standards of scholarship coupled with the constant quality of practical in- 
terest and relevancy. Its contributors have included authors identified 
with responsible positions in government and of unquestioned authority in 
the field of international law and foreign relations. They have included 
actual and former Secretaries of State, jurisconsults of foreign offices, 
judges of the highest national and international courts, high-ranking of- 
ficers of the armed services, prominent members of the diplomatic service, 
well-known professors of international law, and many competent writers 
from other related groups. The great majority of contributors have na- 
turally been Americans, but a surprising number were from different coun- 
tries of Europe, Latin America and Asia. 

Over the years the JOURNAL achieved a unique place of distinction and 
importance in the circles which it serves. It has been quoted and cited as 
a reliable source of authority in the judgments of courts and in diplomatic 
correspondence. Recognition of its excellence and influence was among 
the many tributes paid twenty-five years ago in the celebration of that an- 
niversary of the Society. Honorable George W. Wickersham, former At- 
torney General of the United States, former President of the American Law 
Institute, former Chairman of the Harvard Research in International Law, 
and former United States representative on the League of Nations Commit- 
tee for the Progressive Codification of International Law, had this to say: 


I have always marveled that this Journal has maintained such high 
excellence and has had such an increasing influence and position in 
international thought, but I reflect that Horace Walpole once said 
that virtue is the compensation given to the poor for the lack of riches. 
The codperative effort of a body of men giving their services without 
reward to this great task, for a society that had very little in the way 
of material resources, has eventuated in establishing a journal of pri- 
mary importance in the world touching the subjects with which it con- 
cerns itself, until today the Journal of this Society enjoys an authority 
second to none and has a practical adaptability and usefulness which 
I think is primary over all others. . . .*% 


The first annual meeting of the Society was held in Washington, April 
19-20, 1907, under the presidency of Mr. Root. His patronage was of in- 
estimable value during the early years of the Society’s existence. He con- 
tributed the first article to the JournaL, in which he emphasized ‘‘the need 
of popular understanding of international law.’’ He enlarged upon this 
theme in his first presidential address before the Society on April 19, 1907. 


10a Proceedings, 1931, p. 246. 
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After voicing the hope, expressed somewhat in the nature of testamentary 
advice, that that meeting ‘‘will be the first of many meetings in unbroken 
succession to continue long after we personally have ceased to take part in 
affairs,’’ Mr. Root continued : 


It is impossible that the human mind should be addressed to ques- 
tions better worth its noblest efforts, offering a greater opportunity 
for usefulness in the exercise of its powers, or more full of historical 
and contemporary interest, than in the field of international rights 
and duties. The change in the theory and practice of government 
which has marked the century since the establishment of the American 
Union has shifted the determination of great questions of domestic 
national policy from a few rulers in each country to the great body of 
the people, who render the ultimate decision under all modern con- 
stitutional governments. Coincident with that change the practice of 
diplomacy has ceased to be a mystery confined to a few learned men 
who strive to give effect to the wishes of personal rulers, and has be- 
come a representative function answering to the opinions and the will 
of the multitude of citizens, who themselves create the relations be- 
tween states and determine the issues of friendship and estrangement, 
of peace and war. Under the new system there are many dangers 
from which the old system was free. The rules and customs which 
the experience of centuries had shown to be essential to the mainte- 
nance of peace and good understanding between nations have little 
weight with the new popular masters of diplomacy; the precedents 
and agreements of opinions which have carried so great a part of the 
rights and duties of nations toward each other beyond the pale of dis- 
cussion are but little understood. The education of public opinion, 
which should lead the sovereign people in each country to understand 
the definite limitations upon national rights and the full scope and 
responsibility of national duties, has only just begun. Information, 
understanding, leadership of opinion in these matters, so vital to wise 
judgment and right action in international affairs, are much needed. 
This Society may serve as a collegium, in the true sense of the word, 
in which all who choose to seek a broader knowledge of the law that 
governs the affairs of nations may give each to the other the incite- 
ment of earnest and faithful study and may give to the great body of 
our countrymen a clearer view of their international rights and re- 
sponsibilities.** 


Mr. Root accepted re-election as the Society’s President for eighteen 
years, during which period he delivered a series of annual presidential ad- 
dresses that added to its prestige and enhanced his international reputa- 
tion. Other great Americans of statesmanlike calibre have been among his 
successors. Charles Evans Hughes was elected President when Mr. Root 
retired in 1924. Mr. Hughes served and took an active interest in the 
Society until he felt he should retire when he was chosen in 1929 as a judge 
of the Permanent Court of International Justice at The Hague. Cordell 
Hull accepted the Presidency of the Society in 1939 and remained for three 
years while he was Secretary of State. In recognition of the life-long, de- 
voted and indispensable services of Dr. Scott he was rewarded with the 
Society’s highest office during the decade preceding Mr. Hull. 


11 Proceedings, 1907, pp. 43-44; 1 A.J.LL. 273 (1907). 
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To aid in the development of international law and a general agreement 
upon the rules thereof was prescribed as one of the particular objectives 
of the Carnegie Endowment for International Peace. At the second meet- 
ing of its Trustees, held in Washington on December 14, 1911, the Execu- 
tive Committee was directed to propose and carry out 


a plan for the propagation, development, and maintenance and increase 

of sound, progressive and fruitful ideas on the subject of arbitration 

and international law and history as connected with arbitration, es- 

pecially through addresses or courses of lectures delivered before the 

leading universities, colleges and law schools of the United States. 
The execution of the resolution was delegated to the Division of Interna- 
tional Law of the Endowment, of which Dr. Scott was the Director. The 
Division first made a survey of the study and teaching of international law 
in the United States, and laid it before the Endowment’s Trustees.” 

“To foster the study of international law’’ was one of the purposes 

of the American Society of International Law. The Endowment ac- 
cordingly requested it to place the subject of the resolution of Decem- 
ber 14, 1911, upon the program of its next annual meeting. That was 
done at the Highth Annual Meeting of the Society, held in Washington 
April 22-25, 1914. The Society issued special invitations to professors and 
teachers of international law and related subjects to attend and take part 
in the conference. Separate sessions were arranged distinct from the So- 
ciety’s regular program. Forty-four representatives from 41 leading 
American colleges and universities attended. Mr. Root attended the con- 
ference in person and opened it with a short but impressive address which 
deserves rereading not only now but as long as the problem of the substi- 
tution of law for force in international relationships remains to be solved. 
“The putting of instruction in international law in American educational 
institutions on a broader basis, giving it a wider scope and greater effi- 
ciency,” Mr. Root began, ‘‘is not a mere matter of book learning. It is 
not a mere matter of science. It is a matter of patriotic duty.” In order 
not to interrupt the flow of his thoughts, the balance of his extemporaneous 
remarks will be quoted as they were stenographically recorded in the pro- 
ceedings of the conference: 


More and more, as the years follow one another with the swiftness 
of our modern life, democracy is coming to its own. More and more 
the people, the men on the farms and in the shops, the men with the 
pick and shovel in their hands, are assuming the direction of the op- 
erations of government, both internal and external. More and more 
they are directly responsible for the operations of government. Presi- 
dents and Congresses more and more look for immediate response from 
constituencies upon the most difficult and intricate questions in the 
foreign relations of the country, questions the right solution of which 
requires broad knowledge, which cannot be solved by the impressions 
of the moment, which cannot be solved by emotional response to 
oratory. 

I think no one can study the movement of the times without realizing 
that the democracy of the world—for it is not alone in this country— 


12 Published in the Endowment’s Year Book for 1913-1914, pp. 144-147. 
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is realizing its rights in advance of its realization of its duties. And 
that way lies disaster. That way lies hideous wrong. That way lies 
the exercise of the mighty powers of modern democracies to destroy 
themselves, to destroy the vitality of the principles upon which they 
depend. And there is no duty more incumbent today upon the men 
whose good fortune has made it possible for them to acquire a broader 
knowledge upon the subjects with which democracy deals, than to be- 
come themselves leaders of opinion and teachers of their people. Un- 
less the popular will responds to the instructed and competent leader- 
ship of opinion upon the vital questions of our foreign relations, the 
worst impulses of democracy will control. At the bottom of wise and 
just action lies an understanding of national rights and national duties. 
Half the wars of history have come because of mistaken opinions as to 
national rights and national obligations, have come from the unthink- 
ing assumption that all the right is on the side of one’s own country, 
all the duty on the side of some other country. Now I say the thing 
most necessary for the good of our country in the foreign relations 
which are growing every year more and more intricate and critical, 
is that there shall be intelligent leadership of opinion as to national 
rights and national obligations; and nobody can bring that about as 
the educators of America can bring it about. It is in the hope that 
you will be able to organize, to give direction and wise guidance to a 
systematic movement to accomplish this good service for our country, 
that I take the deepest interest in this conference, and bid you God- 
speed in your labors.* 


After three sessions ending on April 25th, the conference adopted a 
series of sixteen resolutions making recommendations to carry into effect 
the reports of seven committees that had been appointed by the Conference 
of Teachers. The following recommendations were carried out by the 
Society : 

Publication of state documents, treaties, and diplomatic correspondence 
bearing upon current questions: The Society undertook to publish all avail- 
able documents of that character in the Supplement to the AMERICAN JOUR- 
NAL OF INTERNATIONAL Law. At the request of Mr. Robert Lansing, Coun- 
selor of the Department and later Secretary of State, the JOURNAL, with 
financial aid from the Carnegie Endowment, published, as Special Supple- 
ments in 1915, 1916, and 1917, the diplomatic correspondence between the 
United States and belligerent governments relating to neutral rights and 
commerce, from official texts furnished by the Department of State. This 
was the forerunner of the Department of State’s present policy of keeping 
the public informed of its activities through current press releases and sev- 
eral series of publications. 

The Society sent a letter to every teacher of political science, law, history, 
political economy and sociology in the United States emphasizing the es- 
sential importance of a knowledge of international law on the part of stu- 
dents in those branches. Another letter was sent to all law schools in the 
United States suggesting that a course in international law be added to the 
curriculum where such instruction was not already provided. Lastly, the 


18 Conference of American Teachers of International Law, 1914, pp. 2-3 (published 
by the Endowment); Proceedings of the Society, 1914, pp. 251-252. 
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Society transmitted to the American Bar Association the request of the 
conference that the Association take appropriate action toward including 
international law among the subjects taught in law schools and required 
for admission to the Bar. 

Recommendations which required further study were referred to a Stand- 
ing Committee appointed by the Society on the Study and Teaching of In- 
ternational Law and Related Subjects. They included recommendations 
designed to increase the facilities for the study of international law, to plan 
instruction in it upon a more uniform and scientific basis, to place it upon 
a plane of equality with other subjects in the curricula of colleges and 
universities, to draw the line between graduate and undergraduate instruc- 
tion, to provide instruction in institutions where it is lacking, to include 
instruction in the courses of summer schools, and in specialized courses in 
preparation for business and for the diplomatic and consular services. 
This committee rendered its report to the Society on April 29, 1916.14 

In compliance with a resolution of a Round Table on International Af- 
fairs held during the annual meeting of the American Political Science As- 
sociation in December, 1924, another conference of professors of interna- 
tional law and related subjects was held in connection with the meeting of 
the American Society of International Law in April, 1925. That confer- 
ence decided to effect a permanent organization with periodical meetings. 
The conference elected a Director, a Secretary, and an Executive Commit- 
tee to make arrangements for the succeeding conference. Additional con- 
ferences were held in 1928, 1929, 1933, 1938, 1941, and 1946. 

Committees on different phases of the programs functioned between con- 
ferences. There were standing committees on publications, on curricula 
of small colleges, on teaching international law and relations in liberal arts 
colleges, on adult education and public relations, on vocational opportuni- 
ties in the fields of international law and relations. Special committees 
dealt with governmental aspects of the interests of the teaching profession. 
Officials of the State Department were invited to participate when the De- 
partment’s publication program was under discussion. Besides the consid- 
eration of the reports of committees, the conference programs included ex- 
changes of views on the contents of curricula, methods of teaching and re- 
search and of conducting seminars, the use and evaluation of teaching and 
research materials, contributions from allied fields, the impact of scientific 
discovery and technological change on international relations and of new 
national ideologies on international organization, and the teaching of inter- 
national law in the postwar world. 

An average appropriation of five thousand dollars for each of these con- 
ferences was contributed by the Carnegie Endowment toward meeting the 
cost, including the traveling expenses of the participants. The Endowment 
also published in its own series the proceedings of each of the conferences 
and made them generally available to all interested members of the teach- 
ing profession. 

Following a two-year study of the teaching of international law and re- 


14 Proceedings, 1916, pp. 108-117. 
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lated subjects in educational institutions of the United States and foreign 
countries, aided by surveys made by the Division of International Law 0’ 
the Carnegie Endowment, the Standing Committee of the American Society 
of International Law recommended to the Endowment the establishmen. 
of fellowships to provide an adequate number of teachers competent to give 
instruction in international law and related subjects. The Endowment ac- 
cepted the recommendation, and established annual awards of five fellow- 
ships to graduate students holding the equivalent of a bachelor’s degree, 
and an equal number of fellowships to teachers of those subjects who had 
had at least a year of previous teaching or its equivalent in practical ex. 
perience. The fellowships were in great demand. In some years as many 
as two hundred applications were received, the applicants being from ali 
parts of the world. The awards were made by a small committee salectect 
each year from the membership of the Society. Beginning with the aca 
demie year 1917-1918 and ending in 1936-1937, over two hundred fellow- 
ships were granted. At the end of that period it was felt that the purpose 
for which the fellowships were established, namely, to aid colleges and uni- 
versities in extending and improving the teaching of these subjecis, had 
been demonstrably achieved. From this selectively educated group have 
emerged leaders of opinion as well as of action in the conduct of interna- 
tional relations, all working directly and purposefully toward the goal for 
which the American Society of International Law was founded. 

At the Third Conference of Teachers of International Law held imme- 
diately preceding the Society’s annual meeting in 1928, a Committee on 
Publications appointed by the teachers submitted a statement entitled ‘‘Tho 
Department of State and the Teaching of International Law and Interna. 
tional Relations,’’ prepared by Professor Manley O. Hudson of the Harvarc. 
Law School. Professor Hudson discussed the state of documentation o. 
international relations and the services that the State Department migh., 
render to students and teachers of international law if its work were ade- 
quately supported. His comment showed the lack at that time of mean: 
of contact between the public and the foreign policy agencies of the 
Government: 


The result of the scarcity of governmental documents is that student: 
of international relations often lack the materials upon which a judg- 
ment can be based at the time questions are being discussed... . 
Today the teacher is often dependent on his daily newspaper for in- 
formation about international affairs, and the range of that informa. 
tion, even when it can be relied upon, is conditioned by the editor’: 
estimate of the interest of a general public. Specialists in interna- 
tional affairs must often be silent when their influence might be exerted 
for informing public opinion, because they lack the materials for 
forming judgment. 


A resolution was adopted by the conference urging more adequate docu. 
mentation in this field.% 
The next day the Executive Council of the Society adopted a resolution 
authorizing the appointment of a committee to co-operate with the com- 
18 See editorial comments in 22 A.J.I.L. 620-629 (1928). 
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mittee of the Teachers’ Conference. Members of the joint committee con- 
ferred with the President of the United States, the Secretary of State, the 
appropriate committees of the Senate and House of Representatives and 
others, and urged the enlargement of the scope of publications of the De- 
partment of State.” 

The President of the Society, Honorable Charles Evans Hughes, men- 
tioned its action to the Secretary of State in presenting him at the dinner 
which closed the Society’s meeting that year. Mr. Hughes said to Secre- 
tary Kellogg: 


We had just before this meeting a conference of law teachers. They 
are very earnest persons and they want to know what is going on. 
They want material, not for praise but for criticism. They want the 
original documents... the desire is... to get the documents 
printed. We need money from Congress. The Department of State 
is the most poorly paid department in our government ... we are 
on the trail of the Budget Director and we are going to conduct a 
campaign for the purpose of getting a few thousand dollars . . . so 
that what is being done can be understood and properly preserved. 


All this is to put just a little ee behind this movement in the 
interest of the Department of State and in the interest of public 
knowledge of the conduct of our foreign affairs. We are one great 
family in this country, and the only difficulties that the Department 
of State ... really has occur when people do not know the actual 
truth. . 


It was too late in the legislative calendar to obtain action at once, but 
the Society’s committee became active in the fall of 1928 in preparation 
for the next session of Congress. A hearing was arranged and held before 
the Director of the Budget on October 4, 1928. The Society’s committee 
appeared in full force and their appeal was supported by representatives 
of committees appointed by the American Political Science Association, the 
American Historical Association, and the Association of American Law 
Schools. The hearing lasted during a part of the forenoon and a full 
afternoon. It resulted in the addition of fifty thousand dollars to the 
State Department’s estimates to provide for additional personnel for its 
Division of Publications and the printing of its material. The increased 
amount which was included in the Department’s appropriation for the 
fiscal year ended June 30, 1930, started the expansion of the Department’s 
publication program into its present ample proportions. 

The assistance of the American Society of International Law did not end 
with this initial effort. It appointed a standing Committee on State De- 
partment Publications, whose chairmen and members conferred with the 
Department each year, reported to the Society, and with its approval urged 
upon the committees and individual members of Congress the continuance 
of adequate appropriations for these purposes. There is reason to believe 
that the Society’s help during those years has been a substantial contribu- 


16 Ibid, 629-632. 
17 Proceedings of the Society, 1928, pp. 140-141. 
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tion to the enlargement of the State Department’s Division of Publicatiors 
and publication programs to their present proportions.?* 

The annual meetings of the Society in Washington provide an oppo '- 
tunity for the members to come together, discuss personally the interns- 
tional problems of the day, and listen to the opinions of responsible officia's 
and experts. This character was given to the annual meetings from the 
first in 1907, when Elihu Root as Secretary of State and as President of the 
Society informed those present regarding the real questions involved in the 
dispute between the United States and Japan over the treatment of Japa- 
nese children in the schools of California.1® Special topics of subsequent 
annual meetings have included, as occasion arose, the Panama Canal tolls 
question, the Monroe Doctrine, the League of Nations, neutrality and el- 
lective security, the limitation of armaments and Far Eastern questiors, 
the Permanent Court of International Justice, the codification of interna- 
tional law, the status and treatment of aliens, and various legal questionis 
arising in the United Nations. 

It is the custom of the Society to end its annual meetings with a banquet 
presided over by its President, to which prominent members of the Gcv- 
ernment, of Congress, and of the Diplomatie Corps are invited. These 
dinners are looked forward to by many members as festive occasions for 
social intercourse. Sometimes they have been used by Secretaries of Stzte 
as fitting background for public announcements of foreign policy. For 
instance, early in 1914 the United States and Mexico were on the brink of 
war over incidents affecting American lives and property during ihe revo- 
Intionary period in Mexico. The Honorable William Jennings Bryan, ther 
Secretary of State, accepted the Society’s invitation to speak at its dinrer 
on April 25th. He read to the assembled members and their guests the 
notes which had been exchanged only a few hours previously between «he 
United States, on the one hand, and the Governments of Argentina, Brezi! 
and Chile, on the other, accepting their good offices as mediators in «he 
dispute with Mexico. Using this announcement as a text, Secretary Bryar 
delivered an oration on the value of settling international disputes upon į 
moral plane.”° 

Again, when the Society met in 1928, the Secrtary of State, Honorable 
Frank B. Kellogg, and the Prime Minister of France, Monsieur Aristide 
Briand, were concluding their negotiations which resulted in the signatare 
of the General Pact for the Renunciation of War on August 27th of thai 
year. Certain differences of interpretation of the terms used in the Paci 
were under discussion. Secretary Kellogg accepted the Society’s invita- 
tion to dinner and made an address in which he stated the official interpre- 
tation of the Government of the United States of the meaning of the Pact.*! 
This address was officially reproduced and transmitted through diplomatie 


18 Bee the detailed and informative reports rendered annually by the Society’s Cor-- 
mittes on State Department Publications, beginning in 1934, printed in the volume of 
annual Proceedings. 

19 Proceedings of the Society, 1907, pp. 43-57. 

20 Proceedings, 1914, pp. 336-341. 21 Proceedings, 1928, pp. 141-145. 
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channels to the foreign offices of all the signatories of the Pact as an au- 
thoritative expression of its meaning.” 

When war broke out in Europe in August, 1914, the annual meetings of 
the Society and the columns of its JOURNAL were largely devoted to the 
treatment of questions of neutrality. The publication of the American dip- 
lomatie correspondence on this subject in the Supplements to the JOURNAL 
has already been noted. In 1917 when the United States entered the war, 
the question of continuing the Society’s annual meetings became a serious 
one. Many of the members became engaged in activities having to do with 
the prosecution of the war. Several of them, including Dr. Scott, accepted 
commissions as Judge Advocates of the Army. The annual meeting for 
that year had been arranged before the United States declared war on Ger- 
many on April 6; but it was decided to omit the annual meeting in 1918. 
The Executive Council met instead on April 27th to consider the advisa- 
bility of drafting a public statement to be issued by the Society in lieu of 
holding a public meeting. A committee appointed in advance by President 
Root drafted a statement which, after some minor amendments, was unani- 
mously adopted as follows: 


The Executive Council of the American Society of International Law 
considers that the very existence of international law is now at issue. 

The Committee on Annual Meeting has therefore refrained from 
calling the members of the Society from the active work on which most 
of them are engaged to meet for the discussion of questions of law. 
The only great question of international law today is whether that law 
shall continue to exist. 

Upon that subject the American Society of International Law re- 
affirms the clear and unvarying support of the United States for the 
rule of law, expressed in the recognition of international law in the 
Federal Constitution, in the decisions of its highest court and in the 
utterances of its Chief Magistrates and statesmen. 

Mr. Webster, while Secretary of State, made this announcement: 


Every nation, on being received, at her own request, into the 
circle of civilized governments, must understand that she not only 
attains rights of sovereignty and the dignity of national character, 
but that she binds herself to the strict and faithful observance of 
all those principles, laws, and usages which have obtained currency 
among civilized states, and which have for their object the mitiga- 
tion of the miseries of war. 


President Cleveland, in his special message of 1893 addressed to the 
Congress of the United States, said: 


The law of nations is founded upon reason and justice, and the 
rules of conduct governing individual relations between citizens or 
subjects of a civilized state are equally applicable as between en- 
lightened nations. The considerations that international law is with- 
out a court for its enforcement and that obedience to its commands 
practically depends upon good faith instead of upon the mandate of 
a superior tribunal only give additional sanction to the law itself and 
brand any deliberate infraction of it not merely as a wrong, but as 


22 See Department of State press notice, dated June 23, 1928, and printed in 22 
AJL. Supp. 109-115 (1928). 
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a disgrace. A man of true honor protects the unwritten word which 
binds his conscience more scrupulously, if possible, than he does the 
bond a breach of which subjects him to legal liabilities, and the 
United States, in aiming to maintain itself as one of the most en- 
lightened nations, would do its citizens a gross injustice if it applied 
to its international relations any other than a high standard of honor 
and morality. 


The Council would call attention to the fact that the entire diplo- 
matic and consular service of all nations operates under the control and 
protection of international law. That therefore all the vast interests 
within the charge of these agencies must be left unserved and un- 
administered if the beneficent provisions of international law are 
abandoned or disregarded. They further venture to call attention to 
the fact that more than two-thirds of the surface of the globe is covered 
by the high seas, that no law is current thereon except international 
law, that noble branch of law, which President Wilson on April 2, 1917, 
addressing the Congress of the United States, declared had its ‘‘origin 
in the attempt to set up some law which would be respected and ob- 
served upon the seas, where no nation had right of dominion and where 
lay the free highways of the world.’’ ‘‘By painful stage after stage,” 
he said, ‘‘has that law been built up with meager enough results indeed 
after all was accomplished that could be accomplished, but always with 
a clear view at least of what the heart and conscience of mankind 
demanded.” 

To say no more than has been said as to international relations upon 
land, if this one law and common rule which guards the traffic of the 
seas is allowed to lapse in that vast and preponderant domain, no meas- 
ure of right and justice, no rule of humanity or restraint will remain, 
only the desolating condition which the vulgate ascribes to Hell, Ubi 
umbra mortis et nullus ordo sed sempiternus horror inhabitat. 

Therefore, those just and wise doctrines by which international re- 
lations are guided, humanized and controlled, can not be debilitated or 
abandoned. Therefore, they must be taught by our scholars, learned 
by our rising youth, declared and defined by our courts, announced 
by our Congress, enlarged by our treaties, and enforced by our Chief 
Executive. 

Therefore, at need, our army upon the land and our navy upon the 
sea, with a spirit and devotion which have never declined, must main- 
tain and defend them, not for the good of this nation or this time alone, 
but for the good of all nations and all men, now and forevermore.”® 


When the time arrived for an annual meeting in April, 1919, hostilities 
in Europe had ended and peace negotiations were in an advanced stage at 
Paris. A meeting of the Executive Council was again held in lieu of a 
public meeting of the Society. Under the leadership of President Root, 
the discussion turned to international law and the peace settlement. Gen- 
eral regret was expressed that international law was mentioned only once 
in the proposed Covenant of the League of Nations. Mr. Root submitted 
six amendments that he had proposed to the Covenant, one of which pro- 
vided that a general conference of the Powers should meet not less than 
two years nor more than five years after the signing of the Peace Treaty 
for the purpose of reviewing the condition of international law and of 


28 Proceedings, 1918-1919, pp. 14-15. 
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agreeing upon and stating in authoritative form the principles and rules 
thereof. This amendment also proposed that regular conferences at stated 
times be held thereafter for the same purpose.” There was general agree- 
ment with Mr. Root’s ideas, and upon his motion a resolution was adopted 
that the Executive Council of the American Society of International Law 
urge upon the Conference at Paris the holding of a series of conferences 
on international law. Mr. Root communicated the resolution to the De- 
partment of State and it was cabled to the American Peace Commission at 
Paris. No provision of that kind was, however, incorporated in the Cove- 
nant of the League of Nations. The Covenant did, however, contain a pro- 
vision that 


The Council shall formulate and submit to the members of the League 
for adoption plans for the establishment of a Permanent Court of In- 
ternational Justice. [Article 14.] 


On February 18, 1920, the Council of the League appointed an Advisory 
Committee of Jurists to report a plan for an International Court as pro- 
vided in Article 14. Mr. Root accepted membership on the Advisory Com- 
mittee and attended a meeting at The Hague the following summer, accom- 
panied by Dr. Scott as technical adviser. In sessions held from June 16th 
to July 24th a draft statute was prepared which was approved by the 
League with sundry amendments and attached to a protocol which was 
opened for signature on December 16, 1920. Upon Mr. Root’s return to 
the United States the Executive Council of the Society met on November 
18, 1920, to hear a personal report from him on the work at The Hague. 
He gave an extemporaneous and intimate account of the problems met and 
solved in formulating the Statute of the Court. He then recalled the reso- 
lution adopted by the Executive Council of the Society on April 17, 1919. 
Since that proposal to provide for regular conferences to review the condi- 
tion of international law was not favorably received at Paris, the Advisory 
Committee of Jurists at The Hague, upon Mr. Root’s suggestion, adopted 
a resolution urging that a new conference of the nations in continuation 
of the first two conferences of The Hague be held as soon as practicable 
for the following purposes: 


1. To restate the established rules of international law, especially, and in 
the first instance, in the fields affected by the events of the recent war. 

2. To formulate and agree upon the amendments and additions, if any, 
to the rules of international law shown to be necessary or useful by 
the events of the war and the changes in the conditions of international 
life and intercourse which have followed the war. 

3. To endeavor to reconcile divergent views and secure general agreement 
upon the rules which have been in dispute heretofore. 

4. To consider the subjects not now adequately regulated by interna- 
tional law, but as to which the interests of international justice require 
that rules of law shall be declared and accepted. 


24 Mr. Root’s amendments were printed in the Proceedings for ree pp. 50-51. 
28 Proceedings, 1920, pp. 15, 79. 
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The resolution recommended that the conference be named the Conference 
for the Advancement of International Law and that it be followed by 
further successive conferences at stated intervals to continue the work lef. 
unfinished. 

Mr. Root urged on the Executive Council that these recommendations bo 
made the basis of discussions at future annual meetings of the Society. 
Again Mr. Root’s suggestions met with unanimous approval, and the Ex- 
ecutive Council decided that the Society’s meetings should be resumed in 
April, 1921. A Committee for the Advancement of International Law wa; 
authorized to co-operate in arranging the program, and four subcommittecs 
were appointed to deal with each of the four paragraphs above quoted fror: 
the resolution of the Advisory Committee of Jurists at The Hague. The 
reports of these subcommittees were submitted to and discussed at the ar- 
nual meetings of the Society in April, 1921, and April, 1922. In 1923 it 
was decided that the Committee for the Advancement of International Law 
should be reduced in size and its name changed to Committee for the Ex- 
tension of International Law. 

In 1924 the Council of the League of Nations, pursuant to a resolutioa 
of the Assembly adopted on September 22nd of that year, appointed a 
Committee of Experts for the Progressive Codification of Internation: 
Law. The Committee was authorized to consult with the ‘‘most author'- 
tative organizations which have devoted themselves to the study of inte-- 
national law.” The American Society of International Law was among 
the organizations so consulted. It designated its Committee on the Exter- 
sion of International Law to collaborate with the League of Nations. Lack 
of funds by the Society prevented the Committee from carrying on a cor- 
tinuous program of research, but the subjects proposed for codification 
were placed upon the programs of the annual meetings for discussion, and 
the Society’s committee presented annual reports up to and including tke 
year 1926. Copies of those reports were transmitted to the Director cf 
Legal Studies of the League of Nations with copies of the Society’s Pro- 
ceedings for the years 1921 to 1925.28 

When the work of the League of Nations Committee progressed to the 
point where it seemed to be in order to call an international conference .o 
consider subjects deemed ‘‘ripe for codification,” the Faculty of the Har- 
vard Law School stepped in and organized a Research in International 
Law with funds provided by the Rockefeller Foundation, the Common- 
wealth Fund, and the Bureau of International Research of Harvard Univer- 
sity and Radcliffe College. Some fifty outstanding American scholars from 
all sections of the country became members of the Advisory Committee 
of the Research. Each subject was assigned to a particular reporter with 
a small corps of specialists to assist him. Progress reports were submitted 
every year to a full meeting of the Advisory Committee at Cambridge, 
Massachusetts, for discussion, criticism, and eventual approval. Substan- 


2a For the reports and correspondence between the Society and the League of Nations, 
see Special Supplement to the JOURNAL for 1926 (Vol. 20). 
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tially all members of the Harvard Research were identified in one way or 
another with the American Society of International Law or its JOURNAL. 

The Research was conducted in four phases, on a limited number of sub- 
jects in each, beginning in 1927 and ending in 1939. The results were 
reduced to the form of draft conventions, with an historical and analytical 
comment upon every article and term used. The comments, with exhaus- 
tive bibliographies of the existing literature in all languages, constituted 
the great bulk of the work and were in themselves an invaluable reservoir 
of the knowledge available on each subject treated. With the aid of funds 
contributed by the Carnegie Endowment those volumes were published as 
Special Supplements to the regular issues of the AMERICAN JOURNAL OF 
INTERNATIONAL Law. The series eventually comprised thirteen treatises 
on the following subjects: nationality, responsibility of states for damages 
done to the person or property of aliens, territorial waters, diplomatic 
privileges and immunities, legal position and functions of consuls, compe- 
tence of courts in regard to foreign states, piracy, extradition, jurisdiction 
with respect to crime, treaties, judicial assistance, rights and duties of neu- 
tral states in naval and aerial war, and rights and duties of states in case 
of aggression. 

The Society did not issue any statement at the close of World War I 
concerning its effects upon international law, corresponding to its state- 
ment at the beginning of the war. It rested its position upon support of 
the recommendations of the Advisory Committee of Jurists at The Hague. - 
In his Presidential address of 1921 Mr. Root reported to the Society the 
action of the Executive Council upon those recommendations, and took 
occasion to make some observations concerning the chances of survival of 
international law in the future. He said: 


The organization of the civilized world in nations is confronted since 
the war with a vigorous and to some degree prevailing assertion that 
a much better organization would be that of government by class 
existing in all nations and superior to all. 


He asserted that Russian propaganda throughout the world 


has toppled over the wits of parlor Socialists from their insecure foun- 
dations of education superior to their intelligence, and is making them 
the unconscious agents of promoting political principles which they 
would abhor if they understood them... . 


Since international law is based on the existence of nations, Mr. Root de- 
clared that the rapid development of internationalism is a great obstacle 
threatening the existence of international law. He asserted that 


The declaration of the independence of nations, large and small, is an 
assertion of the right to be free from the oppression of alien control. 
Internationalism would fasten that oppression upon the world without 
recourse. 


He restated the fundamental ideas of international law to be 
first, that each nation has a right to live according to its own concep- 


tions of life; second, that each national right is subject to the equal 
identical right of every other nation. 
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In his view, ‘‘International law is the application of these principle: 
through accepted rules of national action adapted to govern the conduc’, 
of nations toward each other in the contacts of modern civilization.’’ 
Therefore, he concluded, 


Internationalism, by destroying the authority and responsibility o° 
nations and the law which is designed to control their conduct toward 
each other, would destroy the most necessary bulwark of human lib- 
erty, the chief protection of the weak against the physical force of the 
strong, and substitute the universal control which the nature of men 
will make an inevitable tyranny.” 


For the second time the Society was faced with the question of whether 
or not to continue its activities during a war to which the United State. 
was a party following the attack on Pearl Harbor in December, 1941. / 
different decision was reached from that arrived at in 1917. A curtailed 
meeting of one day only for the transaction of business was held on April 
25,1942. It was then decided that the Society should resume its full meet- 
ings the following year, as it was felt to be more in consonance with the 
Society’s purposes to meet and publicly discuss problems of international 
law arising out of the war. Full meetings were resumed in April, 1943, ancl 
have since been held continuously each year up to the present. The an- 
nual programs have included legal topics connected with the liquidation of 
the war, the future of international law, the organization and fune 
tions of the United Nations and some of its principal organs and specialized 
agencies, the Permanent Court of International Justice, and the relation 
of international law to national law in an organized community of states. 

The fifty years that have elapsed since the Society was founded have 
brought many revolutionary changes in the conditions that then existed. 
The United States has become a Member of the United Nations and is its 
principal contributor in manpower and matériel in an effort to establish 
some form of collective security as a sanction for the principles of interna- 
tional law. The United States is also a member of the International Court 
of Justice at The Hague, which the American Society of International Law 
regards as the cornerstone of any system for the settlement of international 
disputes by peaceful means. These changes in the thinking of the Ameri- 
can public are in direct contrast to the previous attitudes toward the Leagu’ 
of Nations and its Permanent Court at The Hague. The application and 
observance of the international law of peace are now generally taken for 
granted and pass unnoticed. 

On the other side of the ledger, the menace of internationalism to the 
continuance of the present community of nations composed of independent 
states, subject only to international law in the conduct of their intercourse, 
has become more ominous since World War II. Its infiltration into the 
United Nations, and some of its organs and agencies, poses the serious prob- 
lem of keeping that organization within its legitimate sphere of interna- 
tional concern and of preventing it from overlapping into matters which 


27 Proceedings, 1921, pp. 3-5. 
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are within the domestic jurisdiction of any state as expressly written into 
its Charter. 

The part played by the American Society of International Law in the 
transformation of public opinion during the half-century of its existence 
has been performed in its own ways and through its own means uninflu- 
enced by special propaganda for particular panaceas. The study and 
teaching of international law and related subjects have enormously in- 
creased in our educational institutions since the Society took up that matter 
with them some forty years ago with the aid and encouragement of the 
Carnegie Endowment for International Peace. Discussion of international 
affairs by adult groups has become almost an everyday occurrence in many 
local communities. Appeals to public opinion through the various avail- 
able media for support of governmental policies and the supply of free 
information for the asking have become commonplace. 

From the beginning, the Society has adhered to the practice of remaining 
an open forum for the discussion of all sides of controversial questions and 
of not adopting resolutions that might be interpreted as binding upon its 
members. During most of its existence the Society operated as an un- 
incorporated association, but in 1950 it applied for and was granted a 
Federal charter by special Act of Congress approved on September 20th 
of that year. Contributions for its support and work have been ruled 
deductible from Federal returns for income, estate and gift tax purposes. 


THE LAWS OF WAR 


By Joser L. KUNZ 
Of the Board of Editors 


I 


It seems that the development of the laws of war from the beginnings 
of our international law to the present day has completed a full circe. 
With the definitive decentralization of the medieval communitas Christiana 
and the coming into existence of the national sovereign state, wars ap- 
peared in which new methods for the conduet of war—armies of mercener- 
ies on foot, invention of gunpowder—were combined with the deep ideo- 
logical split between Catholics and Protestants. The wars of that time were 
conducted with the greatest cruelty and inhumanity, reaching their cli- 
max with the terrible Thirty Years’ War, which may well be called a total 
war. At that time, as today, the problem arose: Will the nations contine 
to conduct their wars in such a way? Will there be a permanent return to 
barbarism? For this reason the fathers of international law dedicated 
their primary attention to the laws of war; that is why Grotius, in protest 
against the practice of states in his time, appealed to the princes of Europe 
to observe the ‘‘temperamenta belli”? And indeed the wave toward ber- 
barism was stopped. (The laws of war in the modern sense were created, o 
tendency which reached a climax in the partial codification of the laws o? 
war in 1907. ] After 1914, however, a new retrogressive movement set iu 
which reached its present climax in the terrible conduct of the secoud 
World War, threatening a new ‘‘advance to barbarism.’’? We have gr- 
rived where we started, in the sixteenth century, at the threat of total, 
lawless war, but this time with weapons which may ruin all human civili- 
zation, and even threaten the survival of mankind on this planet. 

This writer in earlier studies? warning against the neglect of the laws 
of war has given the reasons for this retrogressive movement; he has en- 
phasized that war has not been abolished and that(the laws of war remein 
an important part of international ae (He has shown that the laws of 
war are today in a chaotic condition and that their revision is an urgent 
necessity. He has shown the fallacy of the tendency, so fashionable since 
1920, to' neglect and to ignore the laws of war. 

Fortunately, this complete neglect of the laws of war has come to an end 
in recent years. The tendency to put the laws of war ‘‘into the past tense’’ 
has largely disappeared. The laws of war are again fully treated in recent 
treatises on international law,’ and appear on the agenda of learned soei- 

1J. F. P, Veale, Advance to Barbarism (1953). 

2 Josef L. Kunz, ‘‘Plus de lois de la guerre?’’, Revue Générale de Droit Internationc- 
Public, 1934, pp. 22-57; and ‘‘The Chaotic Status of the Laws of War,’? in 45 A.J.LL. 
37-61 (1951). See also idem, Kriegsrecht und Neutralitatsrecht (1935). 


8 See, e.g., Ch. Rousseau, Droit International Public (1953); P. Guggenheim, Traité de: 
Droit International Public, Vol. II (1954); A. Verdross, Völkerrecht (3rd ed., 1955). 
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eties. Articles on the laws of war are, in an increasing number, being 
published in reviews in all languages. A great number of monographs on 
problems of the laws of war have appeared in different languages. Col- 
ombos + fully treats the law of naval warfare. Very important treatises on 
the law of war have recently Y en published by Lauterpacht,® Balladore 
Pallieri,® Stone,” and Castrén.® Many of these writers agree that war has 
not been abolished, that the laws of war are still a necessity and that, in 
their present chaotic condition, they urgently need es long as 
war has not been abolished, writes Balladore Pallieri, it is much better for 
international law, being aware of this reality, to try at least to discipline 
the conduct of war.) Castrén, like this writer, considers the negative atti- 
tude toward the subject since 1920 regrettable and puts emphasis on the 
urgent need for objective scrutiny and development of the laws of war. 
Stone calls the neglect of the laws of war since 1920 a grave disservice to 
humanity. 

The Institut de Droit International, which had not once since 1920 
treated a problem of the laws of war, has attacked the problem of their 
revision; a preliminary report® was presented at its session at Aix-en- 
Provence in 1954 and a fuller report is being prepared by Professor 
Francois. 

The United States and the United Kingdom are preparing new manuals 
on land warfare; in May, tm. an Anglo-American conference took place 
at Cambridge, England. \ The United States has recently issued a new 
manual on naval warfare.) When this writer, in December, 1953, conducted 
a series of seminars on the law of naval warfare at the U. S. Naval War 
College at Newport, he was greatly impressed by the strong and genuine 
desire of the three hundred officers of higher rank of the U. $. Navy to be 
told—to know what is the law of naval warfare actually in foreé# UNESCO, 
at its seventh session at Paris on September 30, 1952, adopted a Draft In- 
ternational Convention for the Protection of Monuments, Collections and 
Other Cultural Property in the event of armed conflict. (The United Na- 
tions for years has been discussing the problem of atomic weapons and 
other weapons of mass destruction] Nearly all the states of the world 
participated in the Geneva Diplomatie Conference which produced the four 
new Geneva Conventions of August 12, 1949.12} The latter have come into 
force, and at the end of 1954 1? had received eight accessions (including 

4C, John Colombos, The International Law of the Sea 359-695 (3rd ed., 1954). 

5 Oppenheim-Lauterpacht, International Law. A Treatise, Vol. II (7th ed., 1952). 

6G. Balladore Pallieri, Diritto Bellico (2nd ed., 1954). 

7 J. Stone, Legal Controls of International Conflict 286—732 (1954). 

8 E. Castrén, The Present Law of War and Neutrality (1954). 

9 Institut de Droit International, La Révision du Droit de la Guerre. Rapport des 
Trois (Coudert, Francois, Lauterpacht), 45 Annuaire de l’Institut de Droit International 
555 (I) (Bale, 1954). 

10 See R. R. Baxter in 47 A.J.I.L. 702-703 (1953). 

11 See Josef L. Kunz, ‘‘The Geneva Conventions of August 12, 1949,’? in Law and 
Politics in the World Community 279-316, 368-373 (Univ. of California, 1953). 

12 Bee the Report of 1954 (in German) of the International Committee of the Red 
Cross (Geneva, 1955, 53 pp.). 
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Japan and West Germany) end thirty-six ratifications, including P: 
and the Soviet Union; they were ratified by the United States on Ji: 


1955.% The Tnternational Committee of the Red Cross is preparing 


draft rules for the protection of the civilian population from the 3. - 


of indiscriminate warfare. 
Il 


` Much of the present discussion on the laws of war ** is dedicated ta 
revision. ‘A first point relates to the procedure of such revision O» 
is divided, apart from municipal legislation such as the cuactment cf 


war manuals, between a unilateral statement by a certain «roup of s.r’ 


or for certain military operations,” and a general revision; as 10 {1125 
we sec proposals regarding official and private codification aud 1¢ 

The failure of the League of Nations Conference on Codification > 
ternational Law at The Hague in 1930 has produced a strong tenden. 
favor of private codification by means of a ‘‘restatement.’??7 Prof 


(now Judge) Lauterpacht,?* on the other hand, strongly favors o `~ 


a $ 
codification by international treaties.) ‘‘Unless,’’ he writes, ‘‘the wes 
codification is thought of in terms of eventual acceptance oy govern ~ 


it, has little meaning.’’ With this opinion this writer fuliy concurs. 


entifie restatement at best has only persuasive authority, and is uot ie =. 


binding, “There can be no doubt that a revision of the laws of wav 
take the form of international treaties, signed and ratified, so as to 
stitute legally binding rules. 


Lauterpacht) writing on codification of international law ia ge. i 
states that codification need not be conceived as universal codifie: +: 
whose raison d’ĉtre lies in acceptance by all governments. But, as f 
the revision of the laws of war is concerned, the participation and 1‘: 


cation by the greatest possible number of states, and especially by el! 


tarily important states, is absolutely essential. { Phillips rightly insists `` 
a revision of the laws of war is only meaningful if it can be honest’, .. 


unequivocally accepted by at least all the important states. `; 
Cortain fundamental principles must be observed in a treaty on <i 


vision of the laws of war, apart from its acceptability to all the inoo +: 


13 33 Department of State Bulletin 69-79 (1955). See R. R. Baxter in 49 A.. 


548-555 (1955). 
14 Sov also this writer’s Spanish lectures, held in 1954 at the Cursos Frere 


Vitoria in Spain, now published as a book, La Problemática Actual de Ira Gers oe 


Guerra (Valladolid, 1955). 

15 Thus a unilateral restatement of the laws of war by the states of the { co v% 
suggested by C. P. Phillips, ‘‘Air Warfare and Law,’’ in 21 George Weshivgt.- 
Review 311-335, 395-422 (1952-53). 


+ 


10 Thus Bivens, in 48 A.J.I.L. 140-145 (1954), proposes the revi-.on iv osc ty - 
e revtatement of the laws of war for the armed forces of collective security o1 ‘rai vac“ 


17 Seo Sir Cecil Hurst in 32 Crotius Society Transactions 135-153 (1946); < 


cecently Sir Arnold D. MeNair, Tho Development of International Justica (New “7 


1951). 
18 Ħ. Lauterpacht, ‘‘Codification and Development of International Lv, ’ 
ADIL, 16-43, esp. at 31-35 (1955). 
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f nats In order to be acceptable to all the important states, such revision, 


42 


while taking humanitarian interests into account to the highest possible 
degree, must at the same time be adapted to the necessities of wara Tavs 
of war, to be accepted and to be applied in practice, must strike the correct 
and just balance between, on the one hand, the principles of humanity and 
chivalry, and, on the other hand, military interests. |(The laws of war are 
in essence a reconciliation between these contradictory interests, just as the 
reconciliation between the contradictory interests of thexbelligerents and 
the neutrals is the essence of the law of neutrality. It is therefore likely 
that the revised laws of war will be stiffer than the rules pf 1907. It will 
not be possible, for instance, to exclude aerial warfare.) The fact that the 
drafters of the Hague Air Warfare Rules of 1923, which Phillips calls a 
‘juridical fantasy,’’ did not take military necessities sufficiently into ae- 
count, has prevented their acceptance by states. It is probable that the 
protection of the civilian population will have to be restricted. But taking 
military necessities into account does not at all mean the acceptance of all 
the inhuman excesses of the last great w  ( aitary authorities stand 
particularly in favor of the laws of war: any military experts have, 
for instance, voiced their conviction that indiscriminate aerial bombard- 
ment during the second World War had no military value comparable to 
he expenses incurred, the efforts required, and the sufferings caused. 

ilitary experts are of opinion that the ruthless conduct of the last great | 
war, rather than having broken the resistance of the enemy, strengthened 
the will to resist and lengthened the war. Military experts know>-and this 
writer has not only studied the laws of war for many years, but has, as a 
front officer during the first World War, gained the only real experience 
of the laws of war, not in the armchair, but on the eeonen G at the laws 
of war, however imbued with the spirit of humanity, are at the same time 
a matter of military necessity. The revised laws of war must have a real- 
istic basis; on the other hand, they must be far removed from e present 
trend toward savage inhumanity and barbarian ienien T | ' 

(Finally, the revised rules must be free from any ambiguity.) Judge 
Max Huber has recently rightly insisted on the fact that there is no part 
of international law where entire clarity and precision are more necessary 
than in the laws of war.v 

While, therefore, a valuable revision, of the laws of war must be made 
by treaties, based on the above-mentioned principles and ratified by at 
least all militarily important states, the preparation of such. revision is a 
task of private scholars and associations. Lauterpacht, while insisting on 
international treaties, also insists on the independence of the codifying 
agency from governments. It is significant that the Report of the Three 
states that it cannot be the task of the Institut de Droit International to 
proceed to a restatement of the laws of war, that the Institut can only 
“déblayer le terrain,’ and can only examine certain principles which 
might serve as a starting point for such revision. | But the preparatory 
task includes not only the examination of these principles, which will be 
treated in the next chapters, but also the enormous work of investigating 


ry 
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and clarifying the present status of the laws of war. } For such tasr e w 
vived Haivard Research in International Law, whose earlier restatəmirt 
have been recognized everywhere as being of great value, would be evr 
petent. This reactivated Research could be charged, inter alkia, win J. 
preparation of the revision of the laws of war by a body composed of «! 
leading international lawyers of the whole world in this field. 


Til 


In treating substantive problems of the revision of the laws of we: 
»tart from the question: When do or should the laws of war apply? ... 
ouswer was always: in times of war. But the definition of ‘‘war mn «' 
sense of international law’’ was uncertain and ambiguous. Toda, the -:.: 
ation is much clearer in this respect. Article 2, paragraph 4, ot the Ur’ 
Nations Charter contains the obligation of the Members not to ress. 
ihe use or threat of force in their international relations. |The laws ct 
apply, therefore, in any situation of large-scale international fir 
‘yhether or not it is called war, whether or not the fighting groups are seu. 
in the sense of international law! ' They often apply also in civil ven 
This widest application of the laws of war is confirmed by the recent pra: 
tice of states, in the fighting between the Arab States and the Jews (grie 
“o the establishment of the State of Israel), in the war in [aag-C.iv 
against the Viet-Minh, in the armed conflict in Korea‘) It is also spee 2 
sanctioned by the rules of the Geneva Conventions*of August 12, "84: 
which make a minimum of these norms binding even in civil wars, : .. 
from agreements and from the recognition of insurgents as a bellii 1i 
party. 

“While the applicability of the laws of war has thus been widely exter: . 
new ideas have been voiced to the effect that’ the same laws of war stow 
not be valid for all belligerents; the revised laws of war should be <iz 
eriminatory. This new idea has appeared in two forms: The first fo: `: 
the postulate that the laws of war should discriminate between the ca 
and the illegal belligerent. It has been positive international lew vy 
the time of Grotius that the laws of war apply equally to just aid ux’, : 
legal and illegal wars.“ This principle was strongly reaffirmed after 4- 

„first World War by Rolin; * and recently by Hyde ™ and Lauterpacix.. 
Recently; however, the doctrine of different laws of war for the legal zr. 
the illegal belligerent has been defended by a number of writes, eç 
Yepes,”? Scelle,?* Quincy Wright,” and Lauterpacht.*® G 

wA, Rolin, Le Droit moderne de la guerre, Vol. 1, p. 10 (1920). 

20 Charles Cheney Hyde, International Law, Vol. Il, p. 1693 (2nd ed., Boston, 3,4 

21‘¢The Grotius Tradition in International Law,’? 23 British Year Book of jroo 
tionol Law 1-53, at 39 (1946); Oppenheim-Lauterpacht, International Law, Vea ` 
p. 150 (6th ed., London, 1940). 

22 Philosophie du Panaméricanisme 46 (1945). 

20 In 58 Revue Générale du Droit International Publie 58 (1954). 

24t he Outlawry of War and the Laws of War,’? in 47 A.J.LL. 365-376 (1837. 

25 Oppenheim-Lauterpacht, op. cit., note 5 supra, 217-223; H. Lauterpachi, Ri <5 
VTariev-a in Unlawful War,’’ in Law and Polities in the World Community, op. ch. 
P3-143. 
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Quincey Wright believes that the laws of war are still important; but 
since, according to him, war has been outlawed, the international commu- 
nity stands toward the illegal belligerent in a relation analogous to that of 
the national state towards the rebels in a civil war. This analogy is self- 
defeating ; for when the laws of war apply in a civil war, they apply equally 
and without discrimination to the troops of the government and to the 
troops of the rebels. The illegal belligerent has, according to Wright, no 
more powers than in time of peace. He has no rights as a belligerent 
occupant, no right to destroy foreign armed forces, no right to confiscate 
foreign property, no right to capture merchant vessels on the high seas. 
The illegal belligerent must pay reparations for all damages to life and 
property which have resulted from his military operations, whereas the 
legal belligerent owes only reparations for acts done in violation of the 
laws of war. He admits that the ‘‘humanitarian”’ laws of war are valid 
for the legal and illegal belligerent and that both have a right to punish 
individuals guilty of violation of such laws. ) 

It is obvious that these statements are in clear contradiction with the 
present practice of states; nor can they have much practical value as pro- 
posals de lege ferenda. War has not been ‘‘abolished.’’ The present 
primitive state of international law makes any analogy with an advanced 
municipal law futile. Even a more advanced international law, as a law 
binding on great groups of men who dispose of power, will be very dif- 
ferent from municipal law, which is essentially a law among individuals. 
Even in municipal law, situations arise where negotiations, as in the case 
of great strikes, or fighting, as in the case of civil wars, must be resorted 
to. There is, moreover, the military impossibility of such a distinction, 
which would seriously endanger the troops and the civilian population of 
the legal belligerent. Wright must admit that the proposed distinction 
can only be applied after the end of hostilities—but the laws of war apply 
primarily durante bello—and under the supposition that the illegal bel- 
ligerent has been vanquished, a supposition which is not warranted by 
history. ' 

! Lauterpacht stated in 1952, contrary to his former writings, that the 
equal application of the laws of war to the legal and illegal belligerent can 
no longer be upheld, and in 1953 made some specific proposals de lege 
ferenda. YHe says, for instance, that a peace treaty imposed by a victorious 
illegal belligerent has no juridical validity. But what about the Treaty 
of Moscow of 1940? YHe states that title by conquest has no juridical 
validity in favor of an illegal belligerent. But Great Britain recognized 
de jure the illegal conquest of Ethiopia.“ Thirdly, he proposes that an il- 
legal belligerent should assume all reparations for all damages he has 
caused by his conduct of an illegal wary Fourth, an illegal belligerent 
cannot derive rights from his illegal action; he derives no title and cannot 
transfer title to property acquired in connection with the conduct of war, 


' as by requisitions, certain confiscations, or condemnations by a prize court. 


He fully recognizes that this is not a statement of the law actually in foree, 
but only proposals de lege ferenda. He also recognizes that all these ques- 
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"as ace of minor importance, that they all refer rather to the ie crt 
‘len .o the conduct of war, and that they all necessarily depenc os 
“^ al defeat of the illegal belligerent. 

The overwhelming majority of recent writers on this topie reaf.uiin 
‘his writer, not only the validity of the equal application of tic 1o 
¿sr to all belligcrents, but also the necessity—for practices! ver sen. 

T; ~ondiserimination should be also fundamental to the revieton cl +: 
“+r we, for instance, Rousseau, Balladore Pallieri, Cast én, © °°‘: 
+ re t7 Alf Ross,*? and Verdross,” as well as the recent practi 
=° 1 aodsions of national and international courts.°° 

Uanterpacht himself fully reeognizes in his study of 1983 tkt - 
zilo the laws of war must apply identically to the legal ar l to i.. 
} iecrent. The illegal belligerent during warfare has the sar 
t>o legal belligerent. Lauterpacht mentions particularly ihat © 
totliecerent also has all the rights of a belligerent occupant, t, C 
< sedience of the civilian population. He recognizes, as ihe Vivo 

tials do, the untenability of the ‘‘logic’’ that an illegal bell’ guno, 
zst è single belligerent right. It follows that even a vanquished ‘I 
i--tieorent cannot be held guilty of war acts as such, but erty o° vio i+ 
c° the Jaws of war. | With these statements we fully concu. 

The Report of the Three of the Institut de Droit Internatinirl © u 
ontio ss the dixeriminatory character of the laws of war as a py 1w 

‘ober which must be solved before a real revision is uncertek.i:. 
coar that the solution of this problem must be against such diser mior 
c'areater durante bello. 

The second form of discrimination presently discussed in the lera. 
sands for special laws of war in favor of the troops actirz under a> | 
‘ary sanction by the United Nations. Such military saretio. no + 
constitutes a legal use of forec; but it is certainly use of foree in hei 
tional relations. Early some voices were heard arguing fiat! Uni 
tions troops should not be bound by any laws of war. But Pn. 
Jessup % has insisted with great energy that such troops must bò n 
Dy legal norms jast as are police officers under municipal law. Th. 3% 
‘Useussion turns only on the question whether there shoulc. be sprc: 
c? war in this case. J 

Qriney Wright * proposes to give to United Nations troop. even » 
“ights than the legal belligerent, although he recognizes inat choc vi: 


26 W., Schiltzel, ‘‘ Agressionskricg und Haager Kriegsrecht,’’? 24 No-dis’« T assi’ 
Tuternational Ret 17-81 (1954). 
27 W, J. Ford, De Volkenrechiclijke positie van verzetslicdern 299, 300 (Anis: 


955). 

28 tf Donmark’s Legal Position during the Oeeupation,’? 1 Jus Gentium 2-2. “6 
igen, 1949), 

26 Jy, cit, note 3 supra, 361. 

doa, egy U. S. v, List, XI War Trials 1247; The Adelaide Ste ?? en, n 
oor. ak, 1 Jus Gentium 117-225 (1949). 

Modern Leow of Nations (New York, 1948). 

@ Let et, murs t cup’ a. 
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must not be unlimited; for, he states, while even a legal belligerent fights 
primarily in the interest of a single state, an international military sanc- 
tion has a higher dignity, as it represents the interests of the international 
community.“ Proposals to codify the laws of war for United Nations troops 
have been made several times. We have already mentioned Bivens’ pro- 
posal. Professor Georges Scelle, as a member of the International Law 
Commission of the United Nations insisted—although unsuccessfully— 
that a high priority should be given to the elaboration of a code of rules 
of war for the military forces employed in an international military action. 
Such a proposal, in the form of a ‘‘restatement,’’ has recently been made 
again by Sir Arnold D. McNair.** 

This writer is of opinion that these proposals neither state the law ac- 
tually in foree nor have much practical value. The first presupposition 
is that so-called collective security would normally function and lead to 
the speedy defeat of the aggressor. It is not necessary to go into details 
in order to show that this presupposition may not be fulfilled. Even in 
the armed conflict in Korea, there were no ‘‘forces of the United Nations 
engaged in pursuance of a decision of the Security Council’’; 3+ these forces, 
as Baxter ** correctly states, were ‘‘not in a strict legal sense, execution 
forces of the United Nations, because they were only, in consequence of a 
recommendation of the Security Council, created to be at the disposal of 
a Supreme Command of the United States. These military forces were 
neither controlled nor directed by the United Nations.’’ 
$ The second reason against special laws of war for United Nations forces 
ib a military reason. The operation of laws of war presupposes uniformity 
and identity for all belligerents and full FEVER Lauterpacht ** cor- 
rectly states that even in the case of a higher integration of the interna- 
tional community, including the effective legal capacity of its organs to 
determine the fact of aggression and to enforce the peace collectively, there 
will remain the necessity of regulating the conduct of hostilities, regardless 
of whether such collective enforcement is described as war or not. And he 
further states: 


Unless the force at the disposal of the international community is so 
overwhelming as to approach rapid police action permitting of no or- 
ganized resistance, it is doubtful whether such special rules can differ 
appreciably from those governing the principal aspects of the relations 
of belligerents in an ordinary war. 


With these statements we fully concur. The preliminary problem of the 
discriminatory character of the revised laws of war in this second form 
must therefore also be answered negatively. To this negative solution 
Judge Max Huber è recently lent his high authority, when he stated: 


38 Op. cit., note 17 supra. 84 Op. cit., note 5 supra, 224, 

85 Proceedings of the American Society of International Law, 1953, p. 97. 

36 Loc. cit., note 25 supra, 99. 

37 í Quelques considérations sur une révision éventuelle des Conventions de La Haye 
relatives à la guerre,’? 37 Revue Internationale de la Croix Rouge 417-433, at 433 
(1955). 
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1 ems to ine that this idea cf discrimination musi be ‘otaliy eve. 
‘ov it would change nothing in the deplorable situsiioon whick 
“Wias, contrary to the regime of collective security, would const. 
tut could only make them more atrocious. A minim...’ %72a 
ravst be guaranteed even in hostilities contrary to internatio: +: 
ob a law is violated, at least the spirit of humanity shou.d w 
‘cevificed. 4 


IV 


Ti. sreliminary problems dealt with in the preceding -ectic.. 
iic. ‘scriminatory character of the revised laws of war. Othe. jv 
vary proposals would make the laws of war equally applicable ts 21 
feercuts, but envisage either different laws of war applicable to ditio 
hinds of wars, or a distinction within the laws of war. The firs’ 
\ nich needs only to be mentioned briefly, is contained in the quit: 


v kether the laws of war should not distinguish between ‘‘smrll”’ and “": °.’ 


vars, between limited wars and world or total wars. It is clear thatin « 

rational Jaw has hitherto made no such distinction. It is ¿rue that m“ 

¿thers writing today on the laws of war think primarily in terns : 

: ae world war, whereas there have been, and may also he, small . 
vt the laws of war must be the same for all wars. ) 

Suet more important is the other preliminary problem discussed ix > 
ramcly, the distinction within the laws of war between the so-ca.i:¢ ` 
rani.avian’’ Jaw and the law for the conduct (methods aiid wee vo is», 
` eeN If this distinction is meant especially in the sense that the ees 

wys of war should be upheld and developed, whereas the ‘‘THeguc’ 

c’ war should be abandoned, this preliminary problem goes to ike \ 
esence of the laws of war and their revision, and therc’ore requier 
tailer discussion. 

There is universal agreement that the so-called ‘Shuma:itarian’’ v 
ciples of the laws of war remain valid and must be developed; eve < 
who, as Nicolas Politis, took an absolutely negative stand as far . 
laws of war are concerned, agreed. Today it is also agreed thai +: 

c” the laws of war is apt to be revised. And, indeed, new positive .: 
toan created in this field by the Geneva Conventions of August 7: 
Tivt coubts are voiced as to whether the laws of war dealing wit: i: 
tial conduct of war—methods and weapons—have any value ai ts n 
ture of history and whether there is any chance for their vevi ics | 
sometimes said *° that these rules, contrary to the humanita.ian norms. 
rot compatible with total war. But the answer is that the vea; probl- 
wkether total war is compatible with the survival of civilizatior ov . 


with {he survival of mankind. ‘The most serious argument conira is theo: 


¢Teetiveness 4 of rules concerning the actual conduct of war.’ Ther 


cf 2, eg. G, Schvarzenberger, in 37 Grotius Society Transactions . ff. (1912) 
' 4. Sith, 
J .%., Kulski, in Proceodings of the American Society of In‘ern: ‘local uc. 
i 15—26. 
‘9 bso, Cf- E. it. Baxter, tbid., 1953, pp. 90-98. 
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no doubt that a revision of this part of the laws of war presents great dif- 
ficulties, particularly today; we will come back to this problem in the last, 
section. | Yet rules for the actual conduct of war are absolutely aean] 


even in time of peace, because they correspond not only to humanitarian ° 


sentiments, but to military necessity; they are a requisite pre-condition for 
the punishment of war crimes; and are needed today to guarantee the sur- 
vival of civilization and even, perhaps, the physical survival of humanity. 

It seems to us, furthermore, that it is hardly possible to draw distinc- 
tions in the laws of war between the ‘‘humanitarian’’ rules and those regu- 
lating the actual conduct of war. Tini of all, it must be emphasized that 
the whole law of war, including the norms regulating its actual conduct, 
is humanitarian in character; it is in the truest sense a part of the law 
‘for the protection of human rights. On the other hand, the whole law of 
war, including the ‘‘humanitarian”’ rules, also corresponds to military 
necessity. ) 

Second, it is obvious that a complete neglect of the law regulating the 
actual conduct of war endangers the whole so-called ‘‘humanitarian’’ law 
and must lead to its ineffectiveness./' ‘‘The provisions, or some of the pro- 
visions of the four Geneva Conventions,” writes Lauterpacht ^! in one of 
his tortured phrases, ‘“may—and that is sufficient—be capable of applica- 
tion even if humanity is subjected to the ordeal of atomic warfare and even 
if the conduct of war should again be characterized by lawlessness rather 
than by scrupulous observance of the law.’’ But the answer is that even 
this ‘‘may’’ is doubtful and in any case insufficient. (The International 
Committee of the Red Cross years ago warned against the disastrous ef- 
fgets of lawless warfare upon the whole humanitarian law. 3 

Third, it is not possible to draw a clear dividing line between the hu- 
manitarian rules and the norms governing the actual conduct of war. 
Nothing is more instructive in this sense than the Geneva Conventions of 
1949.2 The Geneva Diplomatic Conference emphasized again and again 
its lack of competence as to the laws concerning the actual conduct of war J 
many rules of the conventions are inspired by experience in the conduct 
of the second World War and show the impression of the atrocities per- 
petrated during that war and the influence of modern conditions of war- 
fare, without taking any stand as to their legality. The influence of total 
war—the vanishing dividing line between armed forces and civilian popu- 
lation can be seen in a number of principles of the Geneva Conventions. 
On the other hand, there are nevertheless many norms which deeply influ- 
ence the law concerning the actual conduct of war: the prohibition of re- 
prisals against protected persons, the prohibition against taking hostages, 
the prohibition of individual or mass forcible transfer, as well as deporta- 
tions of protected persons from occupied territory regardless of their mo- 
tive, prisoner-of-war status for members of organized resistance movements, 
under certain conditions, even in occupied territory. There can be no 


41‘*The Revision of the Laws of War,’’ 29 British Year Book of International Law 
360-382, at 372 (1952). 
42 See Josef L. Kunz, loc. cit, note 11 supra, 291-298, 301-304, 
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Ccubt that these norms have the most far-reaching influence on th> Jew 
bciligcreut occupation, an important part of the rules governing arja : 
‘hese second and third considerations have recently beer strorusy c’. 
asiz.d. Max Huber writes: 


b 


p! 


Tike present laws of war present considerable and very deng` ae, 
Ircunae. If this abyss is not filled out and if one continues to es. 
fo. warlike purposes the available technical possibilities, as, unie ~ 
ri icly has been the case since 1907, the value and very exisi¢1-° 

av that remains of the laws of war and, even of the law of uitic.. 

ge. neral, will become problematical.*® 


7e 


pälgat writes: 


The historians of the future will be puzzled by or will wax cyrì ° 
about, the conclusion of the new Geneva Conventions in 1949, anl <07 
frilure of the Powers who agreed to them to do anything to resik. 
a'so those methods of war which, if continued, will make the huma 
tarian Conventions read like hypocritical nonsense.** 


The second and third considerations have recently reen strone |.” 
esscd by the International Committee of the Red Cross ‘n its elasone 
.*: 0° New rules for the protection of the civilian populat on. Wh-x 
tı- first three Geneva Conventions are revisions, the Fourth Conver‘ 
re ative to the Protection of the Civilian Population, creates nev int: 
tional law. {This Fourth Convention applies only in Articles 13 2:0 25 an 
the whole population of the countries in conflict.) Articles 25 to 40 cu; 
cy to protected persons in the territory of a party to the corfile: . 
tules 17 48 apply only to protected persons jn occupied creas; Av. 
27 34 are common to both groups of persons. This convention Coes 
deal with the methods and weapons of warfare. Thus no convention ~ 
cornaire the protection of the whole civilian population in all seireun sta í 
ror a convention concerning protection against aerial bom bardmet 
enavted. The ‘‘peneral protection’’ of the civilian popula‘ion fouc 
expression in rules, but only in the recommendation of ‘‘sanitary anc 
curity zones,” which is not legally binding. } 
- The second and third considerations, discussed above, have now ro’ 
to` Titernational Committee of the Red Cross to elaborate new repes ~ 
‘ch icad toward a new creation of the whole laws of war, with spev - 
icc renee to the protection of the civilian population.*® In the Intro, ; 
ticn to the Draft Rules ** the International Committee begins by ar tis 
“Jhe whole world is longing for peace, but living in fear of war.’ j 


bi ae 


— 


‘3S Ler, cit, note 37 supra, 432. 

-99 Journal of the Royal United Service Institution 61 (1954). 

‘3 Th's writer is indebted to the International Commit'-e of the Red Cross for ee 
in, him the text of the proposed Draft Rules in English ead French, as well nst s 
a... my uying materinls. See also Erix Castrén, ‘‘La Protection juridique de la po 
t e “lo dans le guerre moderne,’’ 59 Revue Générale de Droit Ini:rnationil P.: 
1° 1936 (1955). 

Ir spational Committee of the Rod Cross: Drofi Rules for (he i votection cf <er 
C an Copulation © om the Danger: of Indiseriminate Warfare (D 356 b) with - 
u: ‘ary (Goneva, Ji uc, 1955. Mimeographed. 115 pp.). 
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developments in the means of war would, if they were to continue com- 
pletely unchecked, make any new conflict a catastrophe out of all propor- 
tion to the objects which those responsible for starting it wish to attain,” 
and ‘‘there would be a danger that all of the Geneva Conventions, how- 
ever complete they may be, might remain inoperative, if the belligerents 
were not limited in any way in their choice of methods and weapons of 
war.’’ & Scientific progress leads to nothing but ruin and death, if it is 
not controlled by reason. It is therefore war which must give way to the 
demands of humanity. For this reason the Committee had to go beyond 
the ‘‘Geneva’’ into the ‘‘Hague’’ laws of war. The field covered by the 
Draft Rules is rather different from that covered by the Geneva Con- 
ventions, 

The idea of the Committee was to ‘‘re-affirm permanent principles,’’ to 
establish ‘‘ultimate barriers beyond which armed conflicts would end in 
extermination pure and simple,’’ but to ‘‘reaffirm them in closer conform- 
ity with present-day facts.’’ The Committee convoked a Commission of 


Experts, consisting of fifteen persons,*? which met at Geneva from April .’ 


6 to 13, 1954. The experts confirmed that certain basic principles of the 
laws of war established before aviation existed, such as those prohibiting 
direct attack on noncombatants or the causing of unnecessary harm, were 
still in foree. They agreed that a code of rules for aerial warfare was most 
needed; they recognized also that military necessities must in certain cases 
give way to those of humanity. Finally, they agreed that attempts to pro- 
duce a code of rules would be all the more effective if states would agree 
to renounce the use of weapons of mass destruction. After these prepara- 
tions, the Committee has worked out Draft Rules consisting of five “‘gen- 
eral principles” and 16 articles containing rules of application. While 
it is not possible here to give a full analysis of all the draft rules proposed, 
some fundamental principles should be emphasized :\lacts of violence are 
only justified if their object is the destruction, or placing out of action, 


of the enemy armed forces, whereas acts directed against the civilian popu-. 


lation are prohibited.} The Draft Rules contain proposals as to the con- 
cept of the ‘‘civilian population’’ and propose a list of ‘‘military objec- 


tives.’’? The principle of proportionality is strongly emphasized. The use ` 


of weapons which, even if directed against the enemy armed forces, would, 
by their nature or effect, cause considerable losses among the civilian popu- 
lation, is excluded. These principles, imposing imperative limits deter- 
mined in accordance with the requirements of humanity to the necessities 
of war, are applicable under all circumstances, whatever the means or 
weapons employed. Gae, for instance, not only machine-gunning of 
civilians at point-blank range from aircraft, but also bombardments by 
rockets and guided missiles should be prohibited. No fundamental differ- 
ence between the persons whom a member of the armed forces is authorized 
to attack on the ground and those he is authorized to attack from the air 


47 Among them two Americans, Major R. R. Baxter and Mr. Raymund T. Yingling. 
48 See Commission of Experts, Summary of opinions (D 347 b) (Geneva, May, 1954. 
Mimeographed. 14 pp.). 
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caa be recognized. International bombardment of civilian poy.zlii 
£> such, is forbidden; attacks tor the terrorization of the civilian ~») 
tion are prohibited. A recognized military objective is au ae a 
military w poptuno of which in times of armed conflict is generaly ¿ 
k 1owledged i} jan annex enumerates the following categories: anad. agi os 
“oir equipment, communications and stores; industries engaged in iie 
eosduction of arms and military supplies, but not in the manufacture oi 
© vd o oducts; installations, positions or constructions occupied by ihe 
roned forces, as well as combat objectives; stores of arms or military sav 
ules; airfields and naval base installations; railways, roads and -anals c 
<. fin'tive military importance or of a strategic character; plants of brer: 
casting and television stations; telephone and telegraph exchanges of 6-4 
te military importance; industries concerned with national defense siue 
es plants of power-producing centers feeding them; experimental «1 
tantific research installations the nature or purpose of which is elcavly 
: onite ry. | Indiseriminate bombing from the air is prohibited; weapons of 
“pre dictable and uncontrollable effects are forbidden, especially the usc 
>’ asphyxiating, poisonous or other gases, bacteriological methods of war 
“cre and all similar liquids, as well as the use of substances which, wh: ` 
‘inseminated by the deflagration of a projectile or by any other meen. 
a'c dangerous to human beings by reason of their radioactivity or otne. 
siniler effect. 

The Draft Rules are now open for study, discussion, end improv °°: 
‘ley will be presented to the next International Red Cross Coniv:. 
woich will meet at New Delhi in October, 1956. After that the timc ` 
have come for the convocation of a new diplomatic conference to pros, 

2 new international convention. 


Vv 


Discussion of the ‘‘preliminary problems” of the revision of the u e 
of war seems to have led to the following conclusions: The revised fav +: 
wer must apply in all cases of armed international conflict, and eveu i» 
civil wars; they must apply durante bello equally to the leval and tke |! 

cal belligerent, to the ‘‘aggressor’’ and to United Nations troops į 1- 

zeged in an international military action; they must apply to ell wa , 
al or big; they must embrace not only the humanitarian rules, bu. © -> 
those regulating the actual conduct of war—methods and weapons.) iss 
the procedure for the revision of the laws of war, it must be dore 
masiely by international treaties, although the preparation o? tu. s o 
is a task for the science of international law. 

It seems to this writer that, while the so-called ‘‘preliminery pr? l. 
c” revising the laws of war are resolved, the principal task is a correc 
vestigation as to what are the laws of war actually in foree. For chev’ 
v'.ion does not start ab nihilo, but from a development which is at lee~. 
three centuries olf. In this respect a vorimary problem arises: Is it cen 
veviert or is it mon possible te attack the problem of revising il> ‘p 
c° was without o the same time deine something about the las; c? 


ce 
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trality? True, while the law of neutrality presupposes war, the laws of 
war can apply even if there were no law of neutrality. In fact, the law 
of neutrality was developed relatively late. It could, therefore, be argued 
that the law of neutrality should be left alone in order to concentrate 
fully on revision of the laws of war. But since the law of neutrality, as 
partially codified in 1907, is intricately linked with the laws of war, it 
seems difficult to revise the latter without at the same time giving some 
attention to the law of neutrality, especially since that law is ac- 
tually in an even more chaotic condition than the laws of war. 

[Whereas prior to 1920, neutrality was recognized as a benevolent insti- 
tution, serving to limit the conduct of war and to localize wars, a very 
different estimate of neutrality prevailed at the time of the foundation of 
the League of Nations and the conclusion of the Kellogg fe There were 
many writers who told us that the law of neutrality, ‘‘being incompatible 
with the League of Nations Covenant,’’ had been abolished like the laws 
of war, and neutrality was looked upon as something immoral, if not crimi- 
nal. Naturally, these ideas were completely contradictory to the law and 
practice of states. There were many strictly neutral states in the wars 
between 1920 and 1930 and there was a strong movement toward neutrality 
after 1930 up to the first part of the second World War. It was again 
asserted, in connection with the United Nations Charter, that the last 
traces of neutrality had disappeared. Yet the problem of neutrality re- 
mains in law, in the practice of states and in polities. ‘‘The law of neu- 
trality,’’ writes Stone,*® ‘‘is not visibly more obsolete in the mid-twentieth 
century than it was in the ill-fated League of Nations.’’ Neutrality is far 
from dead and the problem of neutrality is far from disappearing. It 
is clear that the neutrality of certain states like Ireland or Sweden during 
the second World War was not illegal. Even if the United Nations Charter 
worked normally, there are possibilities of neutrality, as, e.g., in the case 
of a legal war under Article 51, before the Security Council has reached 
a decision. Much more important is the fact that all of Chapter VII of 
the Charter is practically dead; there is no definition of aggression, there 
are no treaties concluded under Article 43; the Security Council is para- 
lyzed by the veto in a world split by an abyss. Only decisions of the Se- 
curity Council under Article 39, which the Members under Article 25 are 
bound to accept and to apply, exclude neutrality. Even recommendations 
of the Security Council under Article 39 are not legally binding and do 
not absolutely exclude neutrality. This was seen in the armed conflict in 
Korea, where there were Commissions of ‘‘Neutrals,’’ composed, apart from 
Switzerland, entirely of Members of the United Nations. Equally, recom- 
mendations by the General Assembly under the ‘‘ Uniting for Peace’’ reso- 
lution—and it is doubtful whether such recommendations, in the present 
world situation, could be made—are not legally binding and do not ab- 
solutely exclude neutrality. The Geneva Conventions of 1949 definitely 
presuppose neutrality, and it holds a very important place in these con- 


49 Op. cit., note 7 supra, 382. 
50 See W. Schiatzel, ‘‘Neutralitit,’? 53 Die Friedens-warte 28-36 (1955). 
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ventions.” (switzerland has remained, Austria has become, a permanently 
neutral state. \The loss of the power of the United Nations to enforce 
peace, and the deep split between the free and the Communistic worlds 
have, as Verdross * recently stated, led to a re-evaluation of neutrality, 
in contrast to that prevailing after 1920. Neutrality, writes Castrén, re- 
mains a subject of importance. (The terrible power of new weapons of 
mass destruction has produced a widespread longing for neutrality. ` 

On the other hand, there can be no doubt that the law of neutrality has 
entered a new phase of its deyplapaient since 1920, that there is a con- 
temporary crisis of neutrality, ‘that the coming of general international 
organizations, the ideas, although not realized, of the abolition of war and 
of collective security, have had a profound influence on the classic law of 
neutrality. )/Violations of the law of neutrality by belligerent states, re- 
treat of neutrals by renunciation of rights, and violation of neutral duties 
in the form of so-called ‘‘non-belligerency’’—a purely political, not a legal 
concept—have brought about a chaotic condition, have produced a corstant 
oscillation between a pretended abolition and a strong reaffirmation of 
neutrality; and have rendered the law of neutrality at present one of the 
most uncertain parts of international law. 

Wishful thinkers, closing their eyes to the non-existence of collective 
security in the United Nations, are therefore strongly inclined to leave the 
subject in this uncertainty which at the same time can help political cx- 
pediency, since it permits, according to political motives, insistence upon 
the law of neutrality at one time and invocation of its non-existence at an- 
other time. That is the reason why there is much more opposition to the 
revision of the law of neutrality than to the revision of the laws of war. 
Lauterpacht ** has stated the consequences of the oscillation mentioned in 
these words: 


The traditional law of neutrality has undergone a profound change. 
It may be too early to translate that change into precise legal rules. It 
is probably too late . . . to attempt to give more precision and vitality 
to the old law of neutrality. 


Hence: 


From a wider point of view there may be weighty objection to a re- 
newed attempt at codification of the law of neutrality, on the tradi- 
tional basis of the absolute equality of the belligerents. 


The Report of the Three of the Institut de Droit International—and this 
Report clearly shows the hand of Lauterpacht—touches the law of neu- 
trality only in one short sentence in the form of a question and knows no 
more neutrals at all, but only ‘‘neutrals.’’ Stone," fully recognizing the 
contemporary crisis of neutrality, is much more realistic: 


Neutrality and its traditional rules are destined for a period of travail, 
in which these rules remain legally relevant, if often merely as a meas- 


51 See Kunz, loc. cit., note 11 supra, 288-290. 
52 See his article in 50 A.J.LL. 61-68 (1956). 
53 Loe. cit., note 41 supra, 378, 377. 54 Op, cit., note 7 supra, 407. 
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ure of the deviation of practice. . . . But the law of neutrality will 
escape the effort to displace it by a modern version of the just war 
doctrine: neutrality and its rules are not likely to disappear or to be 
replaced. 


As the law of neutrality remains of great importance, a clear statement 
and revision of the law are also important. Modern treatises fully deal 
with it. A restatement of the law actually in force must examine ‘‘quali- 
fied” neutrality, must examine whether and, if so, in what way, the liberty 
of action of neutrals and their duties under the regime of classic neutrality 
are affected by their membership in the United Nations. But the classic 
law of neutrality is also of importance in the case of non-members of the 
United Nations, in the case of permanently neutral states such as Switzer- 
land and Austria, and, moreover, in cases where the Security Council does 
not or cannot make a decision under Article 39. It is this latter certainly 
very possible eventuality which leads Colombos 55 to state that the discus- 
sion of classic neutrality is also of practical interest, as in such case ‘‘the 
British Commonwealth and the United States may well decide to maintain 
a strict neutrality in the traditional sense of the doctrine.” f As the law 
of neutrality is so closely connected with the laws of war in the air, on land 
and especially as far as concerns contraband, blockade and unneutral serv- 
ice, which embrace the totality of economie relations between neutrals and 
belligerents, Max Huber * considers it advisable to include the revision of 
the law of neutrality in the revision of the laws of war. 


VI 


The practice of states and the overwhelming majority of writers are 
agreed that international fighting does and may take place and that, 
therefore, the laws of war continue to be important. On the other hand, 
there is also agreement that the actual laws of war are inadequate] The 
U. S. Military Tribunal in the I. G. Farben Trial stated: 


i 
t 


It must be admitted that there exist many areas of grave uncertainty 
concerning the laws and customs of war. Technical advances in 
weapons and tactics used may have made obsolete, in some respects, or 
may have rendered inapplicable, some of the provisions of the Hague 
Regulations, having to do with the actual conduct of hostilities. 


Castrén * admits that ‘‘only a few of the laws of war and neutrality now 
in force are suited to present-day conditions, and belligerents do not pay 
much regard to them.”’ 

It follows that a revision of the laws of war—land, air, naval, economic, 
psychological warfare—is urgently necessary, The urgent necessity, which 
this writer has insisted upon, is now upheld by most writers; Max Huber . 
emphasizes this necessity to the utmost; the Commission of Experts of the 
International Committee of the Red Cross agreed; the new Draft Rules 


55 Op. cit., note 4 supra, 500. 56 Loe. cit., note 37 supra, 426—428. 
57 Op. cit., note 8 supra, 5. 
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take this urgent necessity as their starting point. (But the preliminary 
task of the revision is an objective, scientific and full investigation as to 
what the laws of war actually are. Here the jurist has to function as a 
jurist de lege lata; he has to find the law as it is without deforming it, 
regardless of whether he likes it or not. | Only such objective statement 
can be the basis from which the jurist and others can operate de lege 
ferenda.) This investigation has not yet been made. The laws of war have 
not yet been fully studied in their operation during the first World War, 
even less so for the second World War and the period since 1945. An 
enormous body of material, hitherto hardly touched and certainly not yet 
scientifically scrutinized, is awaiting the investigator: the practice of states 
during and since the two great wars, the instructions of the high commands, 
national, international and prize court decisions, diplomatic negotiations, 
proceedings of the United Nations, of regional organizations, treaties, atti- 
tudes of states at diplomatie conferences, scrutiny of the Geneva Conven- 
tions of 1949 and many other documents. The question is to determine 
objectively and equally far removed from wishful thinking and from 
prejudiced proposals de lege ferenda, to what extent the traditional law is 
still binding. As Max Huber *® states, it is necessary to determine the de- 
gree of validity of the Hague Conventions: Which states are actually bound 
by them? This question is of particular importance, because of the si 
omnes clause; for the same reason it is necessary to determine how far the 
content of these conventions is binding as customary general international 
law. (It is necessary to determine whether certain norms, even if still 
valid, are considered as obsolete or as inapplicable because of total war 
and of new weapons of mass destruction) Max Huber himself states that 
‘the great question is whether it is possible to return to the concepts of 
former times,’’ and he bluntly asks: Is it now the law that terrorization 
pure and simple is allowed? 

(The most serious problem is to investigate whether violations of the laws 
of war constitute merely violations or are, at the best, justifiable as re- 
prisals, or whether, by revolutionary procedure, they have created new law. 
It is still more important to inquire whether the fundamental principles 
underlying the whole law of war are still in force. 

There can be no doubt that ‘‘the laws of war were regularly and on a 
mass scale violated by all the belligerents, in the Second World War.’’ 5° 
But some writers take the comfortable although hardly tenable stand that 
there were violations only by the enemy, whereas ‘‘British and U. 8. prac- 
tice corresponded with previous practice, subject to the modifications which 
changes in modern warfare have rendered necessary’’; they were only 
“adaptations of some of the principles which have been rendered necessary 
by the modern conditions of war at sea, but which have never infringed 
the laws of humanity and the basic rules of international law.’’ Hence, 
Colombos stands against the idea that the laws of war were exploded dur- 


58 Loc. cit., note 37 supra. 
59 Hans J. Morgenthau, Politics Among Nations 218 (1948). 
e0 Colombos, op. cit., note 4 supra, 360, 370, 381. 
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ing the two great wars. He insists that war must be waged in accordance 
with humanitarian principles and that it is necessary to conform belligerent 
rights with the rules of neutrality. Hence his stand against unrestricted 
submarine warfare and in favor of the continuing validity of the London 
Protocol of 1936. On the other hand, revision of the laws of war at sea 
will have to adopt the new “adaptations”: belligerent right of visit and 
search in port, use of the economic weapon against the finances and trade 
of the enemy, establishment of long-distance blockades, defensively armed 
merchant vessels, which all are now in accord with ‘‘accepted principles of 
the law of nations,” \ Opinions are by no means unanimous. , According 
to Castrén,* for example, ‘‘violation of existing rules does not create new 
ones and the importance of changed conditions has been widely exagger- 
ated.” He agrees with Colombos that the London Protocol of 1936 is today 
actually in force and that unrestricted submarine warfare—a violation of 
the law of humanity, of neutrality, and of the freedom of the high seas— 
is strictly illegal.*? \But, according to him, the arming of merchant ves- 
sels even for defensive purposes ought not to be allowed, and the estab- 
lishment of war zones on the high seas is illegal de lege lata and de lege 
ferenda.* The idea that the long-distance blockade may he a revolution- 
ary creation of new law has also been hinted at by Stone.“ 

| Lauterpacht also, in his seventh edition (1952) of Oppenheim’s second 
volume, starts like Colombos from the idea that ‘‘the Second World War 
witnessed war crimes on a scale, unprecedented in history, on the part of 
Germany, and, to a lesser part, of some of her Allies,’’ and bases his an- 
alysis of the new developments as to the rules of war ‘‘to a considerable 
extent on the record of the violations of the laws of war by Germany. and 
her allies, and on the decisions of the various war crime tribunals.’’ © 
Hence, he considered unrestricted submarine warfare by Germany—the 
‘‘American practice’’ is only mentioned in a footnote—as illegal ‘‘in dis- 
regard of the London Protocol of 1936.8 \ But even here he doubts 
whether atomic bombing can be considered as illegal in law, and expresses 
a suspicion that the dividing line between combatants and noncombatants 
has ceased to exist. In an extremely curious sentence ® he justifies, in 
1952, atomic bombing of Germany during the second World War under a 
hypothesis which has not arisen, at a time when it was notorious that the 
first atomic bombs had been dropped on Japan. But in his study pub- 


61 Op. cit., note 8 supra, 245. 62 Ibid., 289. 

68 Heinz-Gerhard Helm in a doctor’s thesis sent to this writer, Das Operationsgebiet 
im Seekriegsrecht (Munich, pp. 250-264), holds that war zones are now legal under 
certain conditions, and unrestricted submarine warfare is legal within these zones, but 
not on the high seas in general. 

64‘*The British retaliatory system in the two wars had to justify itself, (if at all) 
as retaliation. In policy, however, that system may as well and more significantly jus- 
tify itself de lege ferenda.’’ Op. cit., note 7 supra, 500 ff. 

65 Oppenheim-Lauterpacht, op. cit., note 5 supra, V, 576. 

66 Ibid, 491-493. 

87 Ibid. 351, also footnote 1; see the discussion on aerial bombardment in the second 
World War, ibid. 527-530. 
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lished in 1953, Lauterpacht goes much farther. He states ‘‘that it may 
be unprofitable to inquire whether the practice of aerial bombing [at the 
end of the second World War] was in accordance with international law.” 
He comes to the conclusion that in the matter of aerial bombardment and 
atomie warfare 


there is little that legal principle as deduced from generally acknowl- 

edged law and practice can supply as a reason for prohibiting or dras- 

tically limiting the use of these instruments of war. 
He denies not only that there is any law in force, but teaches also that 
‘probably there are at present no overriding, universally or generally 
agreed, juridical principles of the laws of war.” He states that the 
“‘continental doctrine’’ has not been accepted in Anglo-American countries. 
But such a statement, pure and simple, is misleading.” \ The true differ- 
ence between the continental and the Anglo-American doctrine concerns 
only economic warfare; but with regard to the principle that military acts 
are not allowed to be directed against the civilian population, both doc- 
trines are identical. \ ‘‘ All members of the enemy,’’ wrote Wheaton, ‘‘may 
be lawfully treated as enemies in a public war but it does not follow that 
all these enemies may be lawfully treated alike.” That ‘‘the continental 
doctrine” [in this sense] is now a relic of the past,’’ that total war has 
reduced the distinction between armed forces and the civilian population 7 
‘fto a hollow phrase,’ is, to say the least, certainly exaggerated. The 
equally pessimistic Phillips 7 also speaks of the ‘‘functionally non-existent 
distinction between combatants and non-combatants.” 

According to Lauterpacht the only principle which remains unchallenged 
is that the civilian population must not be made the object of attack un- 
related to military operations and directed exclusively against them; 
bombing for mere purposes of terrorization is equally unlawful. But he 
must admit that the practical importance of this exception is of limited 
value. The fact that at the end of the second World War the protection 
of the civilian population became largely nominal, is, according to him, 
“not due merely to reciprocal adoption of reprisals.’’\ He considers that 
the legality of the atomic weapon ‘‘is not capable of a categorical answer.’ 
As to unrestricted submarine warfare ‘‘the problem involved is deeper than 
that raised by the arming pf merchant vessels and by the interplay of 
the operations of reprisals.| It touches upon the reality of any solution 
grounded previously in the distinction between combatants and non- 
combatants.’’{ Hence the Germans with their ‘‘illegal practice’’ are now 
the creators of the new law? "Whereas he recorded in 1952 that the Nu- 
remberg Tribunal upheld the validity of the London Protocol of 1936, he 

68 Loc. cit., note 41 supra. At the time of writing, this writer had not yet received 
the 1953 British Year Book of International Law and thus could not make use of 
Judge Lauterpacht’s latest study on ‘‘The Limits of the Operation of the Laws of 
War.” 

69 See Josef L. Kunz, Kriegsrecht und Neutralitätsrecht 2-4 (Vienna, 1935). 

70 That is the correct distinction, not between ‘‘combatants and noncombatants’’; 


the latter is a distinction within the armed forces. 
71C, P. Phillips, loc. cit., note 15 supre. 
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now writes that ‘‘it has remained a dead letter.” But he who takes such 
a ‘‘realistic’’ attitude would also have to know that Chapter VII of the 
United Nations Charter has remained a dead letter. \He accepts total war. 
“The possibility must be envisaged that total war has irrevocably removed 
the foundation of a substantial part of this branch of the law”? (eontra- 
band, blockade) and that ‘‘juristic—or even political—efforts to give it a 
new lease of life may be in vain.’’ 

Naturally, after having made tabula rasa not only of the laws of war but 
also of the underlying fundamental principles, there is nothing to revise: 


The law on the subject must be shaped—so far as it can be shaped at 

all—-by reference not to existing law, but to more compelling consider- 

tions of humanity, of the survival of civilization, and of the sanctity 

of the individual human being. 
Exactly in the same pessimistic sense is the Report of the Three, which tells 
us that it is not a question simply of adapting general and universally 
recognized principles to new conditions, but that one must look for a 
- wholly new system of rules. ! It must, particularly, be established to what 
extent the humanitarian principles will be able to continue to limit the 
rights of belligerents. | 

Fortunately, this gloomy view is not shared by the majority of writers, 

nor does it find expression in the present new law or in the present prac- 
tice of states. \The Nuremberg Military Tribunal laid down that ‘‘the rules 
of land warfare as expressed in the Hague Convention were recognized by 
all civilized nations and were regarded as being declaratory of the laws 
and customs of war.’’) Schitzel 7 states that those who say that the Hague 
Rules are no longer valid have the burden of proving it; he refers to the 
whole literature, to the practice of states during the second World War 
invoking this law, to the War Crimes Trials, to the armed conflict in Korea. 
Verdross”? insists on the validity of the Hague law, on the continued 
validity of the fundamental underlying principles:|military acts of war 
must be aimed directly only against combatants and military objectives ;* 
all means of war are forbidden which cause superfluous suffering; perfidy 
Is prohibited. | Also in air warfare the armed enemy alone is a legitimate 
target of acts of combat. | Hence, a direct bombardment of noncombatants 
and of private houses is contrary to international law) The use of guided 
missiles, which cannot be directed against military objectives is contrary 
to international law. The validity of these norms, Verdross writes, cannot 
be shaken by the circumstances that they were violated in the second World 
War by all belligerents, because these measures violate fundamental prin- 
ciples of the laws of war. Ford 7* emphasizes the importance of the dis- 
tinction between armed forces and civilian population which, even if grad- 
ually blurred, may not, in spite of total and ruthless warfare, simply be 
dropped. In the Geneva Conventions the states have recognized that 
certain norms are only ‘‘complementary to Hague Convention IV.” These 
Geneva Conventions of 1949 presuppose the validity of the Hague Conven- 


72 Loc. cit., note 26 supra. 13 Op. cit, note 3 supra, 361-397. 
74 Op. cit., note 27 supra. 


1956] THE LAWS OF WAR 333 


tions and operate within their framework. The rule of Article 22 of 
Hague Convention IV, that the right of belligerents to adopt measures for 
injuring the enemy is not unlimited, is still the law. It is still the law that 


in cases not included in these Regulations the inhabitants and the bel- 
ligerents remain under the protection and the rule of the principle of 
the law of nations, as they result from the usages established among 
civilized peoples, from the laws of humanity, and the dictates of the 
publie conscience. 


There is still some law of war. That is why the new Draft Rules of the 
International Committee of the Red Cross state that ‘‘they are not em- 
barking completely on virgin territory,’’ that the prohibition of acts of 
violence against the civilian population is ‘‘firmly established in interna- 
tional law,” and that the experts, as shown in the fourth chapter, have 
agreed on the continued validity of certain basic principles of the laws of 
war. Hence the Draft Rules have ‘‘to reaffirm the law and make it more 
precise, but not to create it entirely.” For this reason Max Huber ® 
emphasizes the necessity of revising particularly Hague Convention IV. 
Much is to be revised, e.g., the whole law of belligerent occupation which 
Stone has called a ‘‘twilight-zone,’? and many other norms; the si omnes 
clause, have to be deleted; first of all, establishment of the basic principles 
of the distinction between armed forces and civilian population, and re- 
establishment of the fundamental notion of the military objective are 
necessary. The prohibition of ‘‘armes aveugles,” he states, is a necessity. 

This brings us to the problem of modern weapons.”* It is an interesting 
parallelism that after each world war there was an attempt to prohibit 
by treaty that new weapon which seemed to be the most dangerous one: 
gas warfare after the first, atomic warfare ™ after the second World War. 
As to the latter, its legality de lege lata was hardly discussed; only 
Spaight "8 came out against its legality. The reason for this silence seems 
to be the fact that atomic bombs were first used by the United States; most 
international lawyers condemned the V, and V, rockets used by Germany 
as illegal, because they cannot be directed against specified military objec- 
tives. Hence, the problem of atomic warfare was from the beginning 
mostly studied de lege ferenda. But all attempts to prohibit atomic and 
hydrogen warfare have hitherto remained unsuccessful. The reasons are 
clear: (1) At the time of the American monopoly of atom bombs the 
Baruch Plan, offered by the United States, was rejected by the Soviet 
Union, which insisted on previous prohibition and was vague on inspection 
and control, emphasizing the rôle of the U. N. Security Council, where the 
veto applies. (2) Later, when the Soviet Union had atomic and hydrogen 
weapons, her policy remained the same, a policy fully unacceptable to the 


78 Loc. cit., note 37 supra. 

18 Bush, Modern Arms and Free Men (1950); H. A. Smith, ‘‘Modern Weapons ani 
Modern War,’’ Yearbook of World Affairs 222-247 (London, 1955). 

11 See Josef L. Kunz, ‘‘Atombombe und Vélkerrecht,’’ 2 Österreichische Zeitschriit 
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United States. (8) At the present time, somewhat like an atomic and 
hydrogen stalemate between Hast and West has been reached. (4) The 
necessity of defending the free world has led to the well-founded fear that 
a renunciation of modern weapons in which we are superior, without a real 
guarantee, may lead to an inferior position, in view of the vast manpower 
and conventional weapons of the Communist world. (5) Finally, even on 
our side doubts have been voiced whether absolutely reliable international 
inspection and control are today—as distinguished from the time of the 
presentation of the Baruch Plan—technically possible. 

Vast experimental tests are going on on both sides; whole ‘‘families’’ of 
atomic and hydrogen weapons, both for strategic and tactical use, are being 
developed. The destructive power of hydrogen bombs is continuously in- 
creased and ranges in megatons. Added to that is an armaments race in 
guided missiles with atomic or hydrogen war-heads anticipated for the 
future, finally to lead to the Inter-Continental Ballistic Missile, sometimes 
referred to as the ‘‘ultimate weapon.” (NATO has declared it will rely’ 
for defense on atomic weapons in case oflaggression. The immense danger 
of large-scale atomic and hydrogen warfare must by now be clear to every- 
body. It is not necessary to be an expert in nuclear physics in order to 
understand what we have been told officially about the dangers of radio- 
active fall-out] We know from Admiral Strauss, Chairman of the U. S. 
Atomic Energy Commission, that one large and well-placed hydrogen 
bomb might destroy or seriously cripple even the biggest city. It is the 
realization on all sides of this immense danger which led to the tacit 
understanding at the Geneva ‘‘Summit’’ Conference that a hydrogen war 
would be tremendous disaster for everybody that must not be permitted 
to oecur.\ In his Christmas message of 1955 7° the Pope proposed to the 
world a three-point program of putting a check on experimentation in nu- 
clear weapons, a convention renouncing the use of these weapons, and the 
subjection of all states to an effective control; but the Pope made it crystal 
clear that all three proposals form one whole and that a mere adoption of 
only the first two proposals cannot be considered; which corresponds ex- 
actly to the attitude taken by the United States.) 

In view of the reasons given, it seems hardly possible that a prohibition 
of nuclear weapons can be achieved in the foreseeable future. The present 
precarious peace and security are only, in the words of Field Marshal 
Viscount Montgomery, a “Pax Atomica,’’ i.e., rather a consequence of the 
atomic deadlock between East and West. It is, in the words of Mr. Richard 
Sandler, Swedish representative at the United Nations,® ‘‘only security 
guaranteed by the balance of terror.’’ That is why he proposed, since con- 
trol of nuclear weapons cannot be realized, to adjourn all atomic disarma- 
ment, perhaps indefinitely. 4 This situation is fully recognized by the new 
Draft Rules proposed by the International Committee of the Red Cross. 
They do not propose to prohibit nuclear weapons, but propose, from the 
point of view of the protection of the civilian population against indis- 


19 New York Times, Dec, 25, 1955, p. 40. 80 Ibid., Dec. 2, 1955, p. 6, 
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criminate warfare, principles and rules constituting imperative barriers ia 
the conduct of war, whatever the weapons or means employed. ) 

( The Swedish representative at the United Nations proposed, in view of 
the hopelessness of atomic disarmament, that the United Nations take up 
the prohibition of chemical and bacteriological warfare. } While attention, 
as far as weapons of mass destruction are concerned, is now mostly con- 
centrated on nuclear weapons, it must be borne in mind that other and 
perhaps more terrible weapons of mass destruction in the fields of chemi- 
cal, bacteriological and biological warfare ® are being tremendously per- 
fected. “There is, indeed, the Geneva Protocol of 1925 prohibiting gas 
and bacteriological warfare.” {It is also true that this prohibition was 
violated only once—by Italy in the war against Ethiopia—and was violated 
by no belligerent during the second World War. ) But it has not been rati- 
fied by Japan and the United States, and the latter recently declined to 
ratify it, considering it as obsolete, since it contains nothing about inter- 
national inspection and control. ( The American Secretary of the Army re- 
cently approved a report? made by a committee of civilians, urging the 
development of a complete family of chemical, biological and radiological 
weapons for actual use if necessary. Hence the Geneva Protocol of 1923 
also stands in need of revision. ) 

Even a pessimistic writer like Phillips ** is not wholly against revision 
of the laws of war.) Lauterpacht also recognizes certain fields where re- 
vision is possible on the basis of existing law. We have emphasized that 

' a revision of the whole traditional law of war must be started from an 
investigation of the validity of present rules and underlying principles. 
But there are further fields for revision in the traditional as well as in 
the new law of war. 

( First, there are many problems of existing law which need revision and 
clarification, apart from nearly every aspect of the law of belligerent oc- 
cupation: non-hostile relations (flag of truce, parliamentaries, capitula- 
tions, unconditional surrender, armistices) ; the problem of spies; the di- 
viding line between ruses and perfidy; certain weapons: flame-throwers, 
incendiary bombs, napal bombs. 

( There is, second, necessity for a critical study of the War Crimes Trials; 
we have to take into consideration here only that aspect of these trials 
which deals with punishment for violations of the laws of war, a topic into 
which no features of ex post facto law enter. Such critical study may 
lead to revisions. As far as reprisals are concerned, there is a contradic- 
tion between the attempt of the trials to regulate reprisals normatively and 
the prohibition of reprisals against protected persons in the Genc va Con- 


81 Rosebury, Peace or Pestilence (1949); J. Voncken, ‘‘Devant la guerre biologique,’’ 
Revue Générale Belge, 1953, pp. 786-795. 

82 See Josef L. Kunz, Gaskrieg und Völkerrecht (Vienna, 1927). 

88 New York Times, Nov. 7, 1955, p. 13. 

84 ‘í Codify convenience, where convenience can undisputably be demonstrated; leavo 
military effectiveness alone, so long as military effectiveness remains the direct shicli 
of the free world and no reciprocal advantage can be gained by its merely formal limitc.- 
tion.’’? Loe. cit., note 15 supra, 423. 
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ventions of 1949.8 There is a necessity for clarification of the law con- 
cerning the international responsibility of higher commanders for violations 
of the laws of war by troops at least nominally under their command.** 
There is the necessity of clarifying the problem of the plea of superior 
orders, }) 

(Third, it is necessary to study in a detailed and critical way the new 
law of the Geneva Conventions of 1949. While this new law is, generally 
speaking, a great progress, we agree with Lauterpacht that there are also 
‘gaps, compromises, obscurities and somewhat nominal provisions.”) The 
rules granting prisoner-of-war status, under certain conditions, to members 
of resistance movements even in occupied territory seem, on the one hand, 
to go farther than military necessity would allow,®’ and are, on the other 
hand, perhaps nominal, because the surreptitious tactics of resistance move- 
ments will make more or less impossible the fulfillment of the conditions 
on which the privileged status depends. fAs to revisions, it has been re- 
marked that the Geneva Conventions of 1949 contain too many express 
reservations of military necessity. The problem of voluntary repatriation 
of prisoners of war as it arose in the armed conflict in Korea ® points to 
the necessity of a revision of Article 118 of the Third Geneva Convention 
of 1949.) . 

The highest goal is the greater and greater restriction by law, and final 
abolition, of recourse to force in international relations.) But we are still 
far from having reached this goal. The present world situation makes it 
likely that there will sometimes be international fighting, Hence the laws 
of war and their revision are of the greatest portance? What is needed, 
first, is an objective statement of what are the laws of war actually in 
force. In this respect the tabula rasa doctrine that nothing of the tradi- 
tional law of war, not even the underlying fundamental principles, survives 
is untenable de lege lata. It is equally clear that much of this law is 
antiquated. From this basis, as well as from a critical study of the new 
law of the War Crimes Trials and of the Geneva Conventions of 1949, pro- 
posals de lege ferenda can start. Such proposals must take into consid- 
eration military necessity and changed conditions; they must reaffirm the 


85 See Albrecht in 47 A. J.I.L. 590-614 (1953). 

88 Cf. A. F. Reel, The Case of General Yamashita (Chicago, 1949). 

87‘*Unprivileged members of resistance movements may be punished by the enemy 
after they have been captured. In no other way can an army guard and protect itself 
from the gadfly tacties of such armed resistance,’’ stated the U. S. Military Tribunal 
in the Hostage Case. In the 7th ed. of Oppenheim’s second volume Lauterpacht argues 
in highly complicated sentences in favor of this new norm; but in the 6th ed. (1940, 
p. 456) he had written: ‘‘Beyond the limits of these concessions [Hague Convention IV, 
Regulations, Articles 1 and 2] belligerents will never be able to go without the greatest 
danger to their troops.’? (Emphasis supplied.) 

88 N. H. ©. Dunbar, ‘‘The significance of military necessity in the laws of war,’’ 68 
Juridical Review 201-212 (Edinburgh, 1955). 

89 See Josef L. Kunz, ‘‘Die Koreanische Kriegsgefangenenfrage,’’ 4 Archiv des 
Vélkerrechts 408-423 (1954), and in Proceedings of the American Society of Interna- 
tional Law, 1953, pp. 99-111. See also Lt. Col. Frederick W. Hess, ‘‘A Post-Korea 
Look at the Geneva Conventions,’’ 35 Military Review 52-58 (1955). 
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fundamental principles and rules in closer conformity with present-dey 
facts. Like all proposals de lege ferenda they must have a political toate 
of being adopted and applied; they must be clear and unambiguous. “For 
reasons explained, there is at this time little hope that a prohibition of 
nuclear weapons can be adopted; that is the reason why the Draft Rules 
of the International Committee of the Red Cross make no such proposals. 7 
But the application of any weapons whatsoever must not go beyond cer- 
tain imperative barriers laid down by the law. While the statement of the 
law actually in force must closely follow the practice of states objective_y 
determined, the proposals de lege ferenda must, as in the time of Grotius, 
be made in opposition to the recent practice of states. ‘ Total war in the 
sense of limitless and absolutely lawless war must be overcome. eel wer 
stands like a symbol of the total crisis of our culture which, like every 
genuine crisis, is not only a matter of technical problems which are on y 
on the surface; its real roots are philosophical, ethical and religious. If it 
should not be possible to overcome total war, there is little hope for our 
culture. It is impossible to accept fatalistic resignation to the ordeal of 
an atomic and lawless war, and to hope at the same time for the ‘‘ progress’? 
of humanity, for greater and greater success of international organization, 
for greater and greater international protection of human rights. ) If it 
should become true that destruction of millions of men in one city by one 
hydrogen bomb is ‘‘perfectly legal,’’ there is little hope for the interna- 
tional law of peace. In the atomic age, to paraphrase a sentence of Sir 
Winston Churchill, we stand either at the gates of an epoch of the greatest 
progress or at the portals of the Inferno. But we cannot go in the tvo 
opposite directions at the same time. 

That is why international lawyers have at this time a duty to fulfill. 
The late Mr. Coudert, in sending to this writer a copy of the Report of the 
Three, wrote that he felt that something had to be done regardless of stc- 
cess, that international lawyers in this situation cannot simply fold their 
arms. For international lawyers to sit idly by and let the world perish 
would, as the great idealist Georges Scelle wrote in another connection, 
constitute the cerime of the ‘‘trahison des clercs.’’ For, as the old master 
of international law, Max Huber ® has warned: 


One must ask oneself, whether the revolution in the nature of we~ 5y 
the new weapons of mass destruction will not only mean the disap- 
pearance of the laws of war, but, in its consequences, a rapid fall of 
the whole law of nations. 


s0 Max Huber, ‘‘Wandlungen des Vélkerrechts,’’ 52 Die Friedens-warte 297-310, at 
308 (1955). 
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1. Introduction 


Many recent and important treaties contain provisions in favor of third 
states. The United Nations Charter, for instance, confers upon non- 
member states the right to participate in the discussion of disputes in which 
they are involved (Article 32) ; the right to bring such disputes to the at- 
tention of the Security Council or the General Assembly (Article 35); 
and the right to consult the Security Council with regard to the solution 
of special economic problems arising from the application of preventive 
or enforcement measures (Article 50). Also Articles 2 (7) and 81 have 
been interpreted and applied as conferring rights upon states not Members 
of the Organization.+ 

The treaties of peace signed after the second World War also contain 
provisions in favor of third states, just as did the treaties of peace signed 
after the first World War.? Typical in this respect is Article 29 of the 
Treaty of Peace with Finland, which provides as follows: 


1. Finland waives all claims of any description against the Allied and 
Associated Powers on behalf of the Finnish Government or Finnish 
nationals arising directly out of the war or out of actions taken because 
of the existence of a state of war in Europe after September 1, 
1939. ... 


ked kd ked 


3. Finland likewise waives all claims of the nature covered by para- 
graph 1 of this Article on behalf of the Finnish Government or Finnish 
nationals against any of the United Nations whose diplomatie relations 
with Finland were broken off during the war and which took action 
in co-operation with the Allied and Associated Powers. 


4, The waiver of claims by Finland under paragraph 1 of this Article 
includes any claims arising out of actions taken by any of the Allied 
and Associated Powers with respect to Finnish ships .. .? 


2. Problems Raised in the United States by the Finnish Peace Treaty 


In the second World War the United States did not declare war on Fin- 
land, although it did break off diplomatic relations. The United States was 
therefore not a contracting party to the Peace Treaty. In 1941 some Fin- 


1 Verdross, in 2 Comunità Internazionale 439 et seg. (1947). 

2See Arts. 109, 328, 332, 335, 358 (2), 374, 380 and 381 of the Versailles Peace Treaty. 

8 See similar provisions in the Treaties of Peace with Italy (Art. 76), Bulgaria (Art. 
28), Hungary (Art. 32) and Roumania (Art. 30), 42 A.J.I.L. Supp. at 59, 190, 212, 
239, 264 (1948). 
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nish vessels were requisitioned by the United States. The owners subse- 
quently claimed compensation for the seized vessels. 

In January, 1948, the Department of State announced that “as the 
United States is not a signatory of the Finnish Peace Treaty, it occupies 
the status of a third party beneficiary, with respect to Article 29, and can 
thus choose whether or not it will claim the rights offered.” It further 
notified the Finnish Government that it would not invoke Article 29 of 
the Peace Treaty as a defense against the claims of the Finnish ship- 
owners for just compensation for the vessels. The Comptroller General 
of the United States, however, held that the treaty had relieved the United 
States of its obligation to compensate and that it was doubtful whether 
the Department of State could effectively reinstate the obligation withow’ 
further statutory authority. The Department of State challenged thi: 
position and contended that as a third party beneficiary of Article 29, nc 
rights were vested in the United States in the absence of affirmative ac 
ceptance. Without passing upon the legal points raised, the United State: 
Congress specifically appropriated money to pay the Finnish shipowners.’ 


3. Problems Raised in Uruguay by the Italian Peace Treaty 


The effects of treaty stipulations in favor of third states became also of 
practical importance in Uruguay. During the second World War the 
Government of Uruguay requisitioned and used two Italian ships which 
were sunk by Axis submarines in the Caribbean area. In 1947 the owners 
of one of those ships, the Fausto, submitted a claim to the Uruguayan 
courts asking an indemnity. 

Uruguay, as well as other South American states, had not declared war 
on Italy but had broken off diplomatic relations and taken action in co- 
operation with the Allied and Associated Powers. Since these countries 
could not attend the Peace Conference and sign the peace treaties, it was 
necessary, in order to protect them against claims for actions taken in co- 
operation with the Allied cause, to make use of treaty stipulations in favor 
of third states. Before the Paris Peace Conference, Uruguay had re- 
quested the Brazilian Government, which was a participant in that con- 
ference, to try to incorporate in the Italian Peace Treaty a provision 
waiving all claims of the above-mentioned nature against Uruguay." 

The present writer, retained as Counsel by the Uruguayan authorities in 
the above-indicated claim, advised that government to offer in defense the 
waiver contained in Article 76 of the Italian Peace Treaty, similar to Ar- 
ticle 29 of the Peace Treaty with Finland. The opinion of Professor Hans 
Kelsen was also requested, and he concurred in the view that ‘‘the claims 
of the Italian owners of the ship ‘Fausto’ against the State of Uruguay 
have been abolished by the Peace Treaty with Italy.” ° 

4 House of Representatives Report No. 1457, Settlement of Certain Finnish Claims 
(Oct. 18, 1949). 

5 See Mensaje del Poder Ejecutivo, Pt. II, p. 43 (Montevideo, 1947). 


6H. Kelsen, Opinion concerning the claims of the Italian owners of the ship 
‘¢¥austo,’? 1950, p. 22 (typewritten). 
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“The claimants, in their turn, asked for an expert opinion from the Ar- 
gentine international lawyer, Podestá Costa, who questioned the validity 
and efficacy of the stipulation in favor of third states. In his opinion, 
such stipulation 


is not fully recognized and practiced . . . Only a part of the authors 
admit this procedure; but on condition that the offer is accepted by 
the beneficiary and not abolished by the signatories and with the 
understanding that it does not confer a right on the beneficiary, but 
only grants him a favor.” 


4, The Questions to be Considered 


Although there is general agreement among writers on international law 
that treaties may stipulate benefits in favor of third states, there is still 
much controversy regarding the effects of such stipulation, and particu- 
larly whether (a) the third party is entitled to claim the benefit directly, 
or such benefit has to be claimed through the good offices of a state that is 
a party to the treaty; (b) the parties to the treaty may amend or abolish 
the stipulation by subsequent agreement, without the assent of the bene- 
ficiary; and (c) an act of acceptance by the third party is necessary in 
order to be vested with a right to the benefit stipulated. 

As to questions (a) and (b) there are three positions. A more restric- 
tive one is that the third state may profit from the benefit as long as the 
stipulation remains in force, but it does not possess a legal right, since it 
cannot directly claim its enforcement and the contracting parties are free 
to amend or abolish at any time the provision conferring the benefit.® 

A second position holds that the third state is entitled to profit from the 
benefit and to claim it directly, as long as the stipulation remains in force 
between the parties to the treaty. In this view, therefore, the benefit may 
be abolished by subsequent agreement among the contracting parties, with- 
out the consent of the third state.® 

A third position admits that, if the contracting parties have such inten- 
tion, they may confer a right on a third party which such party is en- 
titled to claim as its own and which cannot be withdrawn except with its 
assent.?° 

Although the questions posed have to a certain extent been raised by 
the recent cases concerning the Finnish and the Italian Peace Treaties, 
those questions go further than the specific problems referred to above. 
For instance, those mentioned under (a) and (b) are not essential to a 
decision on the applicability of the Italian Peace Treaty, because the bene- 


? Podestá Costa, El derecho de angaria en el caso del vapor Fausto 15-20 (Montevideo, 
1951). 

8 Podestá Costa, Manual de Derecho Internacional Público, par. 157; Moreno Quintana 
and Shaw, Derecho Internacional Público 314-315 (Buenos Aires, 1950); Salvioli, 46 
Hague Recueil 29-30 (1933), 

9 Art. 18 (b), Draft on Law of Treaties, Harvard Research in International Law. 
29 AJ.LL. Supp. 924 (1935). 

10 Oppenheim, International Law, Vol. I, p. 833 (6th ed., 1947); Diena, ibid.; Brierly, 
58 Hague Recueil 221 (1936); Verdross, op. cit. 446. 
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ficiary does not need in this case to claim the execution of the stipulaticn 
from the debtor state or an international tribunal, but has merely to en- 
force it by self-help through its own courts, and there has been no abro- 
gation or amendment of the provision. 

For the sake of convenience, question (b) will be considered first, undcr 
sections 5, 6, 7 and 8 below; question (a) under section 9, and questiou 
(c) under section 10. 


5. The Free Zones Case before the Permanent Court of 
International Justice 


The question whether stipulations in favor of third states confer rights 
which may be abolished by the contracting parties without the assent of 
the beneficiary, was discussed before the Permanent Court of Internationeé1 
Justice between 1929 and 1932 in the Case of the Free Zones of Upper 
Savoy and the District of Gex. The facts of this case, as relevant to the 
present question, may be summarized as follows: Three free customs zones 
were created in 1815 on the French frontier, for the benefit of Switzerlanc, 
by various treaties, declarations and supplementary acts concluded at Paris 
and Vienna in that year. But Article 485 of the Treaty of Versailles in 
1920, to which Switzerland was not a party, declared that the high con- 
tracting parties were agreed ‘‘that the stipulations of the Treaties of 1815 
and of the other supplementary Acts concerning the free zones of Upper 
Savoy and the Gex district are no longer consistent with present condi- 
tions .. .”’ 

The question of stipulations in favor of third states arising in connec- 
tion with this dispute concerned only the Free Zone in the Gex District. 
France contended before the Court that Switzerland was not a contracting 
party to the Treaty of Paris of November 20, 1815, which created the Free 
Zone in the Gex District, and that the provision concerning that Free Zone 
had been abolished as a result of Article 435 of the Treaty of Versailles. 
The French case was that the obligation to maintain that particular Frec 
Zone had been assumed by the parties to the 1815 treaty. Those parties 
in 1920 agreed with France that such stipulation was ‘‘no longer consistent, 
with present conditions.” Therefore the French Government was of the 
opinion that it had been relieved from its contractual duty to maintain the 
Free Zone in the Gex District. The French Agent stated before the Court 
that, while it could be admitted that a third party has a right to the appli 
cation of the provision stipulated in its favor as long as the stipulation 
remains in force between the parties to the treaty, ‘‘the third state has nc 
right to claim that the abrogation of this Treaty depends on its consent.’’ 1? 

The Swiss reply was that in the 1815 treaty the great, Powers had made 
a stipulation in favor of Switzerland which had been requested and ac- 
cepted by it, and that therefore that country had a vested right to the 
Free Zone which could not be abolished without its consent. The Swiss 
Agent stated before the Court: 


11P.C.LJ. Publications, Series A/B, Nos. 22 and 46, 
12P.0.LJ. Publications, Series C, No. 17-1, Vol. I, pp. 339-340, 
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According to the French position, France would be obliged with re- 
spect to Austria, Great Britain, Prussia, Russia, Spain, Sweden and 
Portugal, to grant the benefit of a Free Zone. The beneficiaries of that 
obligation would not have an interest of their own in its fulfilment. 
On the other hand, the only country interested in its fulfilment, 
Switzerland, would be deprived of a right to it . . . According to the 
French thesis, the stipulation would be respected only in case the 
beneficiary States would care to exercise their rights, and would cease 
to exist if they happened to resign them ... Is this all that it was 
wanted to give to Switzerland? ... Was that the way to insure to 
Switzerland an effective territorial arrangement, which was the only 
interest the Great Powers had in this matter? The historical and 
legal truth is much simpler. The signatories to the second Treaty of 
Paris never intended to stipulate for themselves regarding the Gex 
Zone. What they were interested in in 1815 was to arrange the legal 
status of Switzerland, and particularly, the territorial status of the 


Canton of Geneva .. 8 The intention was to give to Switzerland 
a right to the Gex Zone and a vested right, which could not be abolished 
without its assent. ... If the provisions were adopted in favor of 


Switzerland it is because she asked for them insistently through a rep- 
resentative officially accredited before the Powers. And why would 
she have requested them? Merely to obtain a precarious status which 
could be revoked at any time without its assent? Certainly not. 
What Switzerland evidently wanted to obtain was an arrangement 
which could not be questioned without its consent... rights with a 
solid basis and not precarious or conditional ones. And to give that 
sort of rights to Switzerland was the only thing the signatory Powers 
could have reasonably intended to do.*4 


The Court issued an Order in 1929 stating with regard to the zone of 
Gex that: 


All these instruments, taken together, as also the circumstances in 
which they were executed, establish, in the Court’s opinion, that the 
intention of the Powers was, besides ‘‘rounding out”’’ the territory of 
Geneva and assuring direct communication between the Canton of 
Geneva and the rest of Switzerland, to create in favour of Switzerland 
a right, on which she could rely, to the withdrawal of the French 
customs barrier from the political frontier of the District of Gex, that 
is to say, a right to the free zone of Gex.?5 


The Court added immediately that: 


Having reached this conclusion simply on the basis of an examination 
of the situation of fact in regard to this case, [it] need not decide as to 
the extent to which international law takes cognizance of the principle 
of ‘‘stipulations in favour of third Parties.’’*¢ 


Notwithstanding the somewhat cautious manner in which the Court ex- 
pressed itself regarding the place in international law of the principle of 
“stipulations pour autrui,” it would seem that its Order insofar as con- 
cerned the Zone of Gex was, in fact, based on a recognition of the principle 


18 Loc. cit. 205. 14 Loe. cit. 407-408. 
15 Publications of the Court, Series A, No. 22, p. 20. 
16 Ibid, 
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that in this particular case Switzerland had a right on which she could rely, 
and therefore could not be deprived of it without her consent.!? 

This interpretation is confirmed by the separate opinions of some of the 
judges, who expressly rejected the validity of stipulations in favor of third 
states in international law. The ad hoc French Judge, Dreyfus, referred 
critically to ‘‘the theory of the stipulation ‘in favorem tertii’ which the 
Court declared to be effective in the present case,’’ and objected to ‘‘giving 
it such an unlimited field of application.” 18 And Judge Negulesco stated 
that ‘‘even if it be held that several States may, under a Treaty, create 
rights in favour of a third State . . . it is difficult to say that this Treaty 
cannot be abrogated without such third State consent.” 1° 

These separate opinions explain why the Court, in its definitive Judgment 
rendered in 1982, felt it necessary to make a more explicit pronouncement 
on the question of stipulations in favor of third states. The Court said: 


It cannot be lightly presumed that stipulations favourable to a third 
State have been adopted with the object of creating an actual right 
in its favour. There is however nothing to prevent the will of sov- 
ereign States from having this object and this effect. The question 
of the existence of a right acquired under an instrument drawn be- 
tween other States is therefore one to be decided in each particular 
case: it must be ascertained whether the States which have stipulated 
in favour of a third State meant to create for that State an actual 
right which the latter has accepted as such.” 


In this pronouncement the Court admitted that stipulations in favor of 
third states not only could be claimed directly by the beneficiary, but could 
also confer definitive and irrevocable rights in its favor, although the ere- 
ation of those rights should not be lightly presumed.” 

The Harvard Research does not believe that in this case the Court 


intended to approve the general proposition that when a benefit is 
stipulated for in favor of a third State the benefit cannot be with- 
drawn by the parties to the treaty without the consent of such third 
State. ... It may be seriously doubted whether the court would go 
to such lengths.”? 


The Court declared, however, that, provided the proper intention existed, 
the contracting parties had the power to create in favor of the third state 
‘fan actual right,” and in the Court language an ‘‘actual right” was syn- 
onymous with a right which could not be abolished without the beneficiary’s 
consent. 

This equivalence of meaning can be inferred from various parts of the 
Judgment; for instance, the Court examined whether the third party’s 
consent to the abrogation was not necessary ‘‘because she had no actual 


17 Beckett, 39 Hague Recueil 179 (1932); Harvard Research, loc. cit. 932; Trémand, 
Rev. Gén. Droit Int. Public, 1930, p. 507. 

18 Loc, cit. 48. 18 Ibid. 38. 

20 Ibid., Series A/B, No. 46, pp. 147-148. 

21 Beckett, loc. cit. 181; Ripert, 44 Hague Recueil 595 (1933); Francoz, Rev. Droit 
Public, 1932, p. 743. 22 Loe. cit. 935-936. 
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right.’’#2 This is confirmed by the joint dissenting opinion appended by 
Judges Hurst and Altamira who 


make every reservation in regard to a theory seeking to lay down, as 
a principle, that rights accorded to third Parties by international 
conventions, to which the favoured State is not a Party, cannot be 
amended or abolished, even by the States which accorded them, with- 
out the consent of the third State.” 


6. The Irrevocability of the Stipulation 


The judicial precedent established by the Permanent Court in the Free 
Zones question has become the leading case on the matter, and it over- 
ruled two diplomatic precedents leading to the opposite conclusion, invoked 
by France before the Court. According to this judicial precedent, treaty 
stipulations in favor of third states may confer irrevocable rights when it 
can be ascertained that the contracting parties had the intention of cre- 
ating them with such a quality. This is logical because, if the contracting 
parties may establish or abstain from establishing the benefit, they should 
also be empowered to create it subject to the conditions and terms they 
wish to make: as they may confer a precarious and conditional right, they 
might also be able to confer a definitive one.?* 

This intention of granting a definitive right ‘‘cannot be lightly pre- 
sumed,’’ but it may be explicit or result implicitly from various cireum- 
stances.*7 A clear instance of this implicit intention is the Treaty of Peace 
of October 8, 1828, between Argentina and Brazil, from which Uruguay 
emerged as an independent state. This state, born of the treaty, was 
naturally not a contracting party but derives from it rights and obligations 
and, in particular, the right to its independence. Is it possible, from a 
legal point of view, to contend that Argentina and Brazil may agree to 
modify or extinguish, without the beneficiary’s consent, the rights which 
Uruguay derives from this treaty? The answer must be in the negative.”® 
If, in a treaty of peace, a state is obliged to renounce a part of the terri- 
tory it claims in favor of a new state based on this territorial renunciation, 


28 Loe. cit. 143. 24 Loc. cit. 185, 

25 The abrogation by Bismarck, with the agreement of Austria and over the protests 
of Denmark, of a stipulation in favor of Denmark made in the Treaty of Prague be- 
tween Austria and Prussia; and an incidental statement of a League of Nations Com- 
mittee of Jurists to the effect that Sweden, as a third party, could claim a right to the 
demilitarization of the Aaland Islands, ‘‘in so far as the contracting parties have not 
cancelled it.’’? Publications of the Court, Series C, No. 17-1, Vol. 1, p. 116. 

26 This was the main line of argument made before the International Court by the 
Swiss Counsel, Professor Logoz. Loc. cit. 206. 

27‘*Tt may be difficulé in a particular case to ascertain whether it was in fact the 
design of contracting States to create a benefit that should accrue to a third State, and 
which it might through an appropriate process claim irrevocably to be its own. It is 
perhaps reluctance to impute such a design to those parties rather than a denial of their 
ability to achieve such an objective that may cause the judicial mind at times to look 
askance at a conception of the law that would make it easy for a third State to gain 
such a privilege.’’? 2 Hyde, International Law 1467 (2nd ed., 1945). 

28 See, however, Quintana and Shaw, op. cit. 314-315. 
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this arrangement could not attain its purpose unless it established a defin: 
tive and irrevocable right in favor of that third state. In order that thi. 
peace agreement might become a real one, it is necessary that the benc 
ficiary should acquire a right which could be opposed to all states, ana 
especially to the parties to the treaty. Otherwise, such an agreement woule 
not accomplish its purpose, which is to create an independent state betweer: 
the contracting parties as the only way to achieve peace and security ia a 
certain area. 

Conversely, the lack of intention to grant an irrevocable right may alse 
be inferred from the circumstances and history of the treaty. A case ir 
point is the Hay-Pauncefote Treaty relating to free navigation in hı 
Panama Canal, the original draft of which provided for notification to en: 
accession by third states. This provision was eliminated by the Unice 
States Senate with the intent of avoiding the assumption of a legal obl 
gation towards third states as to the maintenance of the treaty. This 
regime, therefore, can be modified by subsequent agreement among the 
contracting parties, 

The revocability might also have been reserved in the provisions of the 
treaty itself. Verdross points out that the United Nations Charter grants 
rights to third states which may be modified or suppressed, without the 
beneficiary’s consent, according to the amendment procedure provided for 
in Articles 108 and 109 of the Charter.2® However, this suppression can 
only have effects for the future, and cannot prejudice the rights which 
have been already acquired and exercised or which are being exercised, 
such as, for instance, Italy’s position as administrator of trust territories. 

A final observation to be made in this connection is that, even in thcse 
cases in which the stipulation may be revoked without the beneficiary ’s 
consent, the third party has an undeniable right to its execution while it 
is still in force, just as, in municipal law, the individual has rights in spite 
of the fact that they can be amended or abolished by the lawmaker with- 
out the consent of the subjects of these rights.®° 


7. Stipulations in Favor of Third States and ‘‘Pacta Sunt Servonda”’ 


Another point which was also discussed before the Court in the Free 
Zones Case refers to the legal foundation of the stipulation in favor of 
third states. Switzerland founded the validity of the stipulation on the 
rule “Pacta sunt servanda.’’? The Swiss Counsel refuted the French con- 
tention that, for states to be able to make valid stipulations in favor of 
third parties, a specific authorization, contrary to the Roman principle 


“pacta tertiis nec .. . prosunt,” was necessary. He stated that on the 
contrary: 


A clear and well established rule would be necessary to forbid States 
from concluding the conventions they wish to conclude. Such rule 
does not exist, because of the principle ‘‘pacta sunt servanda”. ... 


29 Op. cit. 446-447. 
80 Kelsen, Principles of International Law 350 (1952). 
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This norm does not merely express the banal truth that States should 
observe the conventions they have concluded. ... It means that 
whatever is promised ‘‘animus obligandi’’ should be executed.’ 


He further asked the judges: 


What would you do if a State would deliberately decide to stipulate 
in favour of a third State? Would you annul that convention? What 
would become then of the rule: ‘‘Pacta sunt servanda’’? Would not 
that mean the ruin of a principle which is more important than the 
Roman dictum ‘‘pacta tertiis nec nocent nec prosunt’’? 3? 


The Court accepted this argument and based its conclusion favorable to 
the existence and validity of the stipulations ‘‘pour autrut’’ on the follow- 
ing observation: ‘‘There is . . . nothing to prevent the will of sovereign 
States from having (the) object and effect of (creating an actual right in 
favour of a third State).’’ 8 

The norm ‘‘Pacta sunt servanda’’ does not explain, however, those cases 
in which the contracting parties cannot extinguish or impair the benefit 
accorded. The attempt has been made to base the irrevocability of the 
stipulation on this rule, asserting that, in such cases, by the same act in 
which the contracting parties confer rights on a beneficiary, they also re- 
nounce any eventual modification or suppression of those rights.” How- 
ever, as has been pointed out, a subsequent agreement by the contracting 
parties in order to cancel a previous self-denying arrangement by which 
they renounced any eventual modification or suppression of the right would 
also constitute a valid agreement according to the rule “‘Pacta sunt 
servanda.”” 


8. Third-Party Stipulations as a General Principle of Law 


In the Free Zones Case, Switzerland originally contended that third- 
party stipulations constitute one of the ‘‘general principles of law recog- 
nized by civilized nations,’ as referred to in Article 38 (c) of the Statute 
of the Court. The Civil or Contracts Codes of Switzerland (Article 112), 
Germany (Article 328), Japan (Articles 587 and 538), Spain (Article 
1257), Uruguay (Article 1256), Chile (Article 1449), Perú (Article 114) 
and Brazil (Article 1098), which accept the “‘stipulation pour autrui’’ as 
conferring irrevocable rights, were cited to that effect¢ The French 
Counsel replied that stipulations “‘in favorem tertii”? were not accepted 
by important legal systems such as that of England or Italy or that of 
France, where the Napoleonic Code either ‘‘does not accept it or only ac- 
cepts it in exceptional cases, while the opposite principle ‘alteri nemo 
stipulare potest’ is proclaimed.’’ %* 

In view of this reply, the Swiss Counsel did not press his contention but 


81 Series C, loc. cit. 404. 82 Ibid, 405. 

88 Cf. Verdross, 52 Hague Recueil 244 (1935). 

84 Wunschik, Die Wirkung der Vélkerrechtlichen Verträge für dritte Staaten 39-40 
(Bern, 1930). 

85 Enriques, Riv. dir. int., 1933, pp. 28-29. 

36 Loc. cit. 1653. 87 Ibid. 116. 
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chose to base the validity of the stipulation on the norm “‘Pacta sunt ser- 
vanda.” The Court, therefore, did not pass upon this aspect of the ques- 
tion. The French Judge, Dreyfus, however, stated that: 


the stipulation ‘‘in favorem tertii’’. . . is well known in private law; 
but its forms vary infinitely in different municipal legislations, and 
whereas for instance Article 112 of the Swiss Federal Code on Con- 
tracts proclaims the entire validity of stipulations on behalf of a third 
Party, Article 1121 of the French Civil Code only admits these in two 
cases: when they form a condition of a stipulation made on one’s own 
behalf or of a gift made to another. 

In view of this diversity in the nature and legal effects of the stipu- 
lations ‘‘in favorem tertii’’ in municipal law, there can be no question 
of transferring it as such into international law.®® 


It is possible that in 1980 third-party stipulations were not fully recog- 
nized by the municipal law of some civilized countries, and therefore this 
stipulation was not yet ripe for absorption into international law as a 
general principle of law. For instance, it was not fully admitted by the 
French, Italian or Belgian Civil Codes and its acceptance in the common 
law of England and the United States was under discussion. But this 
situation has greatly changed in the last quarter of a century. 

The present status of the French and Belgian civil law in this respect 
has been described as follows: 


Almost all modern authors teach that by an evolution today completed, 
the validity of the ‘‘stipulation pour autrui’’ is no longer an exception, 
but a general rule, and the ancient norm ‘‘alteri stipulari nemo potest’? 
is no longer correct. It has been abolished, submerged by the number 
of exceptions and business practices, and it is no longer—in spite of 
article 1119 which consecrates it—anything more than a dead formula, 
devoid of any meaning, and its maintenance in the law books must be 
considered as a phenomenon of historical survival.*® 


In Italy, the restrictive provision similar to the one in the French Code 
has been replaced by Article 1141 of the new Code of Contracts which, 
following the lead of the Swiss and German Codes, fully recognizes the 
stipulation ‘‘in favorem tertii” as capable of conferring irrevocable rights 
to the third party beneficiaries. 

As to England, it has been authoritatively stated that ‘‘the Common Law 
of England stands alone among modern systems of law in its rigid ad- 
herence to the view that a contract should not confer any rights on a 
stranger to the contract.’’*° But: 


Experience has shown that the rule is apt on occasion to lead to in- 
convenience and, in certain cases to hardship. For this reason it has 
been found necessary in England to modify the rule. ... The most 
important exception is that which has been introduced by equity, 
which provides that in certain circumstances the promisee can be re- 
garded as trustee for the third party.“ 

88 Series A, No. 22, p. 43. 

38 De Page, Traité de Droit Civil, Vol. II, p. 607. Cf. Planiol, Traité de Droit Civil, 

Vol. II, par. 1234. 
40 Law Revision Committee, Sixth Interim Report, p. 25 (Cmd. 5449). 
41 Ibid. 26, 
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As Corbin has conclusively proved,*? the Court of Chancery, through the 
fiction of a trust, found a way to do something for the third party, giving 
him a remedy for the enforcement of a promise made for his benefit. The 
common law courts followed in some degree Chancery’s lead. Since the 
Judicature Act the law established by the Court of Chancery is the law to 
be applied in all cases; and it has been so applied in several cases, including 
one in the House of Lords.** 

This use of the device of a trust in order to protect third-party rights 
explains the way in which the first suggestion for a recognition of treaty 
stipulations in favor of third states was made before an international court. 
In the Case concerning certain German Interests in Polish Upper Silesia 
before the Permanent Court of International Justice, Poland claimed cer- 
tain rights against Germany under the Armistice Convention of 1918 to 
which Poland was not a party. Lord Finlay, in his dissenting opinion, 
supported this view, stating that Poland had 


a ‘‘jus quaesitum,” a right acquired for the new State as soon as it 


should come into existence. In business, it is a matter of everyday 
practice through the machinery of trusts or otherwise to make con- 
tracts on behalf of companies not yet incorporated which take effect 
upon incorporation, and in my view the Allied States made the Armi- 
stice on behalf of Poland which was about to become a State, as well 
as on their own behalf.** 


Although his opinion was not shared by the majority of the Court, it is 
significant that the first proposal to grant international judicial recogni- 
tion to a “‘ius quaesitum tertio” was made by an English judge, invoking 
a trust. 

In the United States, after many hundreds of decisions, it is now settled 
in every State that under some circumstances two parties can by contract 
confer enforceable rights upon a third.*® As Cardozo has aptly said: 


New York and most States yielded to the demands of convenience and 
enforced the right of action, but at first only exceptionally and subject 
to many restrictions. Gradually the exceptions broadened till today 
they have left little of the rule.** 


This result has been crystallized and adopted by the American Law In- 
stitute in its Restatement of the American Law of Contracts.*” 

This brief survey of comparative law shows that stipulations ‘‘in favorem 
tertii” are now accepted in municipal law as conferring irrevocable rights. 
They have thus become a principle of private law held in common by 
civilized states and therefore ripe for absorption into international law, 
according to Article 38 (e) of the Court’s Statute.*® This is, in our sub- 
mission, the legal foundation of the validity and effects of treaty stipula- 


42 íí Contracts for the Benefit of Third Persons,’’ 46 Law Quarterly Review 12 et seq. 
48 Les Affréteurs ete., v. Walford, [1919] A.C. 801. 

44 Series A, No. 7, p. 84. 45 Corbin, loc. cit, 12. 

46 The Nature of the Judicial Process 99 (1921). 

47 Secs, 183-147. 

48 Cf. Ripert, 44 Hague Recueil 594-595 (1933). 
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tions in favor of third states, some of which, as seen above, could not se 
explained by the rule ‘‘Pacta sunt servanda.’’ 


9. Method of Asserting the Rights Conferred 


Another question of legal interest raised by the stipulations conferring 
benefits on third states is that of the method by which they can assert such 
rights. Is the effect of those stipulations to give the states concerned a 
direct right against the debtor state, or could this state claim that, as tie 
beneficiaries are not actually parties to the treaty, the obligation to gra it 
them the benefit is one which is owed not directly to them, but only to tic 
parties to the treaty? In practice, the question is whether the claims aid 
rights of the third party beneficiaries could be put forward directly or 
could only be asserted through the good offices of a country which is <n 
actual party to the treaty. 

As has been remarked,*® a restrictive position would have practical coa- 
sequences of importance. If there were impediments or delays in the 
fulfilment of such obligations, a beneficiary which was unable to find a 
party to the treaty willing to take up his case, might not find it easy io 
obtain the benefits stipulated for. 

The position of Turkey in relation to the Treaty of Paris of 1856 is 
invoked in support of a restrictive theory. By this treaty Great Britain, 
Austria and France agreed to consider as casus belli any violation of the 
independence and integrity of Turkey. When Turkey demanded the ex- 
ecution of this provision, the Powers denied its right to do so, and Lord 
Derby, in the name of the British Government, declared that Turkey cou'd 
not claim any right since Great Britain was only obligated towards A‘1- 
stria and France.*° 

But the denial of a locus standi to assert the benefit in this case is ex- 
plained by another and more important reason: the lack of intention of the 
contracting parties to confer a right of its own on this third state. 
It is necessary to distinguish between treaty stipulations which, on the oue 
hand, are deliberately intended to confer benefits on states other than those 
which are parties; and those, on the other hand, which, without the partics 
so intending, incidentally secure advantages or benefits to third states. 
In these cases it is not within the right of third states incidentally bene- 
fited by such a treaty to demand its enforcement. A state could not claim 
a right to the execution of a convention concluded between other states 
simply because it is interested in its execution. A third state could not 
claim a right except in case the parties have wished to assume an obliga- 
tion towards such third state. The question of the existence of a right 
acquired under an instrument drawn between other states is therefore oxe 
to be decided in each particular case; as the International Court appro- 
priately said, it is “une question d'espèce.” 51 

Sometimes the question of whether there is a right to claim the benefit 

48 Fitzmaurice, 73 Hague Recueil 359 (1948). 

50 Anzilotti, Corso di Diritto Internazionale 376. 

51 Series A/B, No. 46, pp. 147-148. 
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directly is decided specifically in the treaty itself. For instance, treaties 
establishing the protection of minorities opened to states that were not 
contracting parties the possibility of appealing to a court against violations 
of the treaty stipulations.®* 

Another interesting example is Article 380 of the Versailles Peace Treaty, 
where it was provided that ‘‘the Kiel Canal and its approaches shall be 
maintained free and open to the vessels of commerce and of war of all 
nations at peace with Germany on terms of entire equality.” The Harvard 
Research comments concerning this article that ‘‘no State not a party to 
the Treaty of Versailles is in a position to demand execution ... of Ar- 
ticle 880.’’ 5 Article 386 of the same treaty, however, provided specifically 
that ‘‘in the event of violation of any of the conditions of Articles 380 to 
386... any interested Power can appeal to the jurisdiction instituted 
for the purpose by the League of Nations.’’ A judicial remedy to assert 
directly the right so granted was established expressis verbis for any in- 
terested state, even if it was not a party to the treaty.™* 

In a more general way, it can be asserted with regard to conventions 
creating systems or regimes such as those providing for free navigation 
for the shipping of all countries through certain canals and waterways, 
that, although only certain countries are actually parties to these con- 
ventions, 


there is little doubt that any country would have a direct right of 
complaint if the free navigation of its shipping through those water- 
ways were impeded. 


Similar considerations apply to treaties such as the Congo Basin 
Treaty which create commercial rights for all the world in certain 
areas although the actual parties to the Treaties are limited in 
number.*@ 


It is, however, not only in the law of communications through waterways 
that third states can claim directly the rights stipulated in their favor. 
For instance, the United States, although not a contracting party, claimed 
directly the benefits it derived from the Versailles and Lausanne Peace 
Treaties with regard to the renunciation made by Germany and Turkey, in 
favor of the Principal Allied and Associated Powers, of ‘‘all her rights or 
titles over her overseas possessions,’’ 5 and also concerning German repa- 
rations." The most conclusive proof of the recognition of the right to 


52 Kelsen, Principles of International Law 349. 

53 Loc. cit. 929. Cf. Cavaglieri, 26 Hague Recueil 528 (1929). 

54 Cf. Rousseau, Principes Généraux du Droit International Public 464. 

55 Fitzmaurice, loc. cit. 360. 

56 Ibid. In 1888 the United States, although not a party to the treaty, claimed di- 
rectly from Belgium the right to free and unimpeded navigation through the Congo and 
Niger Rivers. Roxburgh, International Conventions and Third States 49-50. 

57 Hyde, op. cit., Vol. I, pp. 93-98 and Hackworth, Digest of International Law, Vol. 
I, p. 103 et seg. 

58 Hyde, op. cit., Vol. IL, pp. 975-976, and Witenberg, Commission Mixte de Réclama- 
tions Germano-Américaines, Vol. II, p. 123. 
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assert directly and omisso medio the benefits stipulated in favor of thi-d 
states is the Free Zones Case, where Switzerland claimed the right without 
any objection being made in this connection by France. 

In the United Nations a practice has been established according to which 
third-party rights not only may be claimed directly but are spontaneously 
recognized even before they are claimed at all. With reference to the right 
granted by Article 32 to non-member states to participate in the discussicn 
of disputes in which they are involved, the precedent has been established 
that ‘‘the Security Council is bound to invite such a State to participa‘e 
even if it does not apply for participation.’’ 5° 

International practice, therefore, has recognized that a third party may 
claim directly rights stipulated in its favor. When there is the intention 
to avoid this effect it is necessary to stipulate in a different way, as fcr 
instance in Articles 41 and 268 (c) of the Versailles Peace Treaty. In 
accordance with these provisions Germany undertook to grant certain benv- 
fits to Luxembourg, ‘‘when a demand to that effect is made to her by tle 
Principal Allied and Associated Powers.’’ It may be concluded, then, thet 
unless a different method is provided for in the treaty concerned, third 
parties must be regarded as being invested with the necessary locus standi 
to assert a direct claim to the benefit. 


10. Effects and Form of the Acceptance of the Stipulation 


As we have seen, international law and practice recognize the stipulation 
in favor of third states and its particular effects, such as the irrevocability 
of the benefit and the power directly to claim its execution. However, 
an important group of writers is of the opinion that these consequenccs 
do not result from the existence of stipulations in favor of third states, 
but are produced by the combined interplay of two successive and separate 
agreements. In the first one, which is supposed to contain the stipulation 
in favor of third states, the contracting parties offer a benefit to anothe- 
state not a contracting party. When this offer is accepted by the third 
party to which it is addressed, a second agreement is made, and the favored 
state is no longer a third party but a contracting party. 

For these writers, then, the so-called stipulation in favor of third states 
is nothing more than an offer addressed to the beneficiary, whose accept- 
ance completes the second and supplementary agreement. This explain: 
why, once the offer is accepted, the beneficiary acquires a vested right, which 
may be claimed directly, and the original contracting parties may no longe” 
abolish or amend the benefit stipulated. This is, for instance, the posi- 
tion which inspired the separate opinion of Judge Negulesco in the Frec 
Zones Case: 


It is possible, in an international convention, to stipulate a right in 
favour of a third State. But whereas, according to such municipal 
laws as allow of such a stipulation, the third Party has a right by 
virtue of the stipulation itself, in international law the States having 
made such a stipulation mutually undertake to conclude—together 


59 Security Council, Official Records, 2nd Year, No. 74, p. 1920. 
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with the third State—a supplementary agreement which will be ap- 
pended to the agreement originally made. With this object, the 
treaty may provide for the right of adherence by third Powers in- 
terested therein, and failing a stipulation of this nature, an agreement 
between the signatory States and the third State must be concluded.® 


This offer theory reproduces in international law, with a delay of fifty 
years, the first attitude of some civil-law writers who tried to explain the 
stipulation ‘‘in favorem tertii” in municipal law through the concepts of 
two successive contracts.* 

This theory, however, has today been completely abandoned in municipal 
law, since it is unable to explain some of the most important consequences 
of the stipulation “in favorem terti.’’ For instance, it cannot explain the 
fact that, under a life insurance contract, the third party beneficiary may 
accept the stipulation after the death of the insured party who made the 
original agreement. If the offer theory were correct, this would mean a 
contract between a living person and a dead person. It has been also held 
by municipal courts that the right stipulated is immediately vested in the 
beneficiary, a fact of practical importance in case of death or bankruptcy 
of the contracting parties.° 

This theory should be rejected in international law, because the accept- 
ance of the benefit cannot be deemed to constitute the consent to a second 
agreement. 

It is necessary at this point to consider the legal effect of the acceptance 
of the benefit in municipal as well as in international law. As has been 
pointed out,® the word ‘‘acceptance’’ is used to describe legal acts differing 
in nature and effects, such, for instance, as the acceptance of an inheritance 
and the acceptance of a contractual offer. In the first case the act of ac- 
ceptance merely confirms pre-existing rights, while in the second case the 
rights are acquired after the acceptance is performed. 

The acceptance called for in the case of a stipulation ‘in favorem tertii” 
belongs to the first and not to the second group. The proof of this con- 
elusion is simple. The act of acceptance may be express or tacit, and this 
implied acceptance can be revealed by conduct, rebus ipsis et factis®* One 
of the forms of acceptance by conduct is the very act of claiming or ex- 
ercising the right: ‘‘the third State conduct in availing itself of the bene- 
fit is tantamount to acceptance.” * 

It would be an extremely overdrawn fiction to pretend that the exercise 
of a right by the third party constitutes the acceptance of an offer and the 
consent to a second agreement from which the very right which is being 
exercised will arise. It is not conceivable how the second agreement would 
come into being at the precise moment in which the right is exercised. The 


60 Series A, No. 22, pp. 36-37. Cf. Anzilotti, op. cit. 378-379; Rousseau, op. cit. 477; 
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situation described really shows that the third party is exercising a pr7- 
existing right, and not acquiring it. The exercise of a right implies a 
previously effected acquisition, since the cause must precede the effect. 

This is particularly clear in the case of states in status nascendi, such es 
Uruguay in relation to the 1828 Peace Treaty between Brazil and Argen- 
tina. The acceptance of the beneficiary was not necessary for the third- 
party stipulation to produce some of its effects. In order to accept those 
benefits, the new state had to exist internationally. And if it existed, t 
meant that the stipulation in favor of a third state had already producel 
effect. This proves that the act of will of the third party is not the av- 
ceptance of a contractual offer; it does not refer to the origin and acquis - 
tion of the right, but to its exercise. 

Another indication that there is no such thing as a second agreement is 
that the acceptance of benefits is never registered with the United Nations 
Secretary General under Article 102 of the Charter. Furthermore, this 
could not be done. How would the Secretary General be able to register, 
for instance, an international agreement between the signatories of the 
Suez Canal Convention and a third state, arising from the fact that a shi» 
of that state has passed through the Canal? And who would be the parties 
to such a convention? Moreover, the acceptance of the benefit may result 
from the fact that the stipulation has been requested by the beneficiary 
state, as it was admitted by the Permanent Court in the Free Zones Case.“° 
Can it be seriously contended that the assent to a second agreement may 
result from the request that a certain provision be included in the first 
agreement in which the original offer is supposed to be made? 

All this, we submit, proves conclusively that the so-called acceptance is 
not the expression of consent to a second agreement but is an act of ap- 
propriation of rights derived from the treaty which contains the stipulation 
in favor of third states. The third party beneficiary is not supposed to 
ratify, adhere or accede to the treaty, but merely to appropriate or re- 
nounce the rights stipulated in its favor. The acceptance is not the origin 
of the right: it only deprives the original contracting parties of the powe: 
to revoke a right already vested in the third party. 

The beneficiary has a vested right by virtue of the original stipulation. 
However, its acceptance is necessary because, while it is possible to create 
a right in favor of a third state without its assent,” it is not possible to 
compel that state to exercise the right. ‘‘Invito beneficium non datur.’’ 
Therefore, the third state has the option of appropriating the right or o' 
renouncing it. Acceptance in this case, therefore, may be described as 
‘a waiver of the power to renounce.’’°? This is why, very appropriately, 

68 In this case the Court referred to the necessity of the stipulation ‘‘being accepted 
as such.’? The only act of acceptance by Switzerland submitted to the Court was th: 
fact that it was at Switzerland’s request that the Free Zone of Gex was established. 
Series C, No. 17-1, Vol. I, p. 413. 

67 Jenks, 69 Hague Recueil 485 (1939): ‘‘It is easily conceived that a right may bo 
conferred on a third party without its assent and this is accepted by the majority of 


modern legal systems.’? 
e8 Lambert, op. cit, 109-110: ‘‘une rénonciation à la faculté de rénoncer.’’ 
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the Restatement of the American Law of Contracts does not require ac- 
ceptance by the third party beneficiary, but provides instead that the stipu- 
lation may become inoperative if the third party disclaims the benefit.® 

These questions, apparently of an academic interest only, seem to have 
been the crux of the matters discussed by ‘‘members of the Office of the 
Legal Adviser of the Department of State [of the United States]... 
with representatives of the Comptroller General’s legal staff,’’ in con- 
nection with the effect of Article 29 of the Treaty of Peace with Finland.” 
The position of the Department of State was that: 


the treaty of Peace with Finland vested no rights in the United States, 
given the absence of affirmative acceptance, since third countries could 
not place the United States in a third beneficiary status without its 
affirmative acceptance.” 


Against this position, the Comptroller General propounded what was 
called the ‘‘vested rights theory,” 7 according to which: 


as of the effective date of said treaty, September 15, 1947, the United 
States had been released of any obligation with respect to claims for 
these requisitioned vessels under the provision that said article 29 shall 
bar, completely and finally, all claims of the nature referred to herein, 
‘which will be henceforward extinguished, whoever may be the 
parties in interest.’ 73 


Therefore, in the Comptroller General’s view, the decision of the De- 
partment of State not to profit from the benefit was tantamount to re- 
instating the obligation to pay just compensation. According to what has 
been said above, it is submitted that the premises upon which the Comp- 
troller General based his views are correct. 

The Department of State argued in support of its position that the 
United States ‘‘had no legal right to benefit [from the treaty] unless it 
performed some affirmative act indicating acceptance of the benefit.’’ 74 
We submit that this involves a non sequitur. It is true that the United 
States could not benefit from the treaty unless it accepted it, but the right 
was already vested, as in the case common in civil-law countries, of an 
heir before he learns of the inheritance. 

Another argument made in the Report of the Foreign Affairs Committee 
of the House of Representatives also seems unconvincing. That committee 
states in its report that: 


. it doubts that third party action, independent of any assent of the 
Government, can properly vest rights in this Government. 

The doctrine that a sovereign can involuntarily become a beneficiary 
through third party action implies the obverse that a sovereign can’ 
involuntarily be divested of rights by third party action. Looked at 
in this light, the proposition becomes mischievous.”® 


69 Sec. 137. 

70 House of Representatives Report No. 1457, p. 16. 
71 Ibid. 16. 72 Ibid. 

73 Ibid. 14. 74 Ibid. 17. 


t5 Ibid. 7. 
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However, the fact that a state can become a beneficiary of rights without 
its assent in no way implies the converse proposition that it can be diveste:l 
of rights by action of third states. 

As to the constitutional law problem involved in this discussion, th 
State Department claimed that ‘‘it was within the province of authority 
of the executive branch to accept or reject such status,” as a third part: 
beneficiary.” To contend, however, that, because an organ is empowered 
to accept the benefit, it is also empowered to repudiate it, may also involv: 
a non sequitur, since, as has been pointed out, the acceptance merely im 
plies the exercise of an already vested right, while the rejection constitute ; 
the act of disposal of a right already vested in the state. According to the 
constitutional law of the various countries, the power to do the first sor. 
of thing may or may not include the power to do the second. 


11. Conclusions 


In the international community there is no lawmaking organ, and there 
fore in order to put into effect rules of international law it is necessary to 
inake use of contractual agreements, which are very appropriate to estab- 
lish rights and obligations between contracting parties, but not to create 
rules of law susceptible of general application. In view of this deficiency 
of international law, stipulations in favor of third states have become onc 
of the most useful procedures to give a general scope to rules of interna. 
tional law which can only be put into effect through the agreement of ¢ 
limited number of states, or to confer on those rules a sphere of applica 
tion wider than the group of contracting parties which may concur in theii 
establishment. 

In a recent study the objection has been made that 


While the stipulation of a right in favor of a third party is not ‘‘e 
priori’’ inconceivable, the stipulation ‘‘pour autrui’’ of a whole stat- 
ute, with all that it implies of rights and obligations, tends to give tc 
this procedure a role of theoretical amplitude which it could nct sup- 
port." 


The argument is that it is not possible to base on this stipulation a complex 
juridical statute, such as, for instance, the one which regulates freedom of 
navigation through international waterways, where the right of passage is 
subject to previous compliance with certain requirements, which are pre- 
requisites for the exercise of the right. However, the stipulation ‘‘in fa- 
vorem tertii” has, in municipal law, proved to be perfectly capable of pro- 
viding a legal foundation for complex statutory regimes such, for instance, 
as life insurance contracts. 

It is true that by means of stipulations in favor of third parties it is pos- 
sible to confer rights only and not to impose obligations on the third party. 
But the right may be conferred subject to certain conditions established 

16 Ibid, 16. In support of this point of view, see 97 Univ. of Pa. Law Rev. 126-127 

1948). 
27 aes ‘tLe statut du Canal de Suez,’’ in Etudes en l’honneur de Georges Sceelle, 
La technique et les principes du droit public, Vol. IT, p. 749. 
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by the contracting parties. Those conditions do not suspend or suppress 
the right but only restrain its exercise. This by no means signifies that 
through the stipulation legal obligations are imposed on third states with- 
out their assent. It does not mean that the third party is legally bound 
with respect to the contracting states, but merely that if the third party 
wishes to appropriate the right conferred on it, it should first comply with 
the requirements to which the exercise of the right has been subordinated. 


Obviously, if a treaty stipulation for the benefit of a third State lays 
down conditions under which the benefit is offered, compliance with 
those conditions by the third State is necessary before it is entitled to 
claim the benefit.”® 


For instance, the United Nations Charter, in Article 35 (2), provides 
that ‘‘a State which is not a Member of the United Nations may bring to 
the attention of the Security Council or of the General Assembly any dis- 
pute to which it is a party,’’ but it immediately adds: ‘‘if it accepts in ad- 
vance, for the purposes of the dispute, the obligations of pacific settlement 
provided in the present Charter.” The non-member state which brings a 
dispute to the attention of the General Assembly or the Security Council 
exercises a right stipulated in its favor, but, before doing so, it is bound 
to accept a complex statute, such as is the one establishing the obligations 
of pacific settlement provided in the Charter.” 

It has also been contended that ‘‘in order that a State may make use of 
a stipulation in its favour the name of that State must be mentioned in 
the treaty in question.’’®° This requirement of the designation ad nomi- 
nem of the beneficiary has, however, been left completely aside by modern 
doctrine and practice. The Harvard Research comment is in this respect 
conclusive: 


. it hardly seems essential . . . that the State in whose favor the 
benefit it was stipulated must be specifically named in the treaty, when 
it is manifest from its terms or the attendant circumstances, as it was 
in the Aaland Islands and Free Zones Cases, that the benefit was in- 
tended for a particular State and that no other State could have 
possibly been intended or could have availed itself of the benefit.** 


There is, naturally, the possibility of a plurality of beneficiaries, deter- 
mined in a general way, such as ‘‘States which have broken diplomatic re- 
lations,’’ in the treaties of peace, or ‘‘non-member States,’’ in Articles 35 
and 32 of the United Nations Charter. And treaty stipulations may also 
benefit ‘‘all nations’’ or ‘‘all states,’’ as in the case of provisions referring 
to transit rights through international waterways: even future states may 
derive rights from such stipulations. 

78 Comment of the Harvard Research, loc. cit. 936. 

79 Similarly, Art. 85 (2) of the Statute of the Court provides that the Security Coun- 
eil shall lay down the conditions under which the Court shall be open to states not 
parties to the Statute. 

80 Judge Negulesco in his separate opinion in the Free Zones Case, loe. cit. 37. Cf. 
League of Nations Committee of Jurists in the Aaland Island question, League of 


Nations Official Journal, Spec. Supp. No. 3, October, 1920, p. 18. 
81 Loc. cit. 935. 
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Finally, those provisions may benefit not only states but also individual.. 
Precisely, one of the most important future uses of the stipulation “nour 
autrui” in international law may consist in its being used in order to raise 
the individual to the status of a subject of the law of nations, granting hia 
certain rights based on agreement between states, and giving him remedies 
before international organs for the protection of those rights. 

These developments, which are essential to the progress of internationel 
law, still need to overcome the resistance of those who wish to apply to ir- 
ternational agreements many of the restrictive principles and rules of pri- 
vate contracts as expressed in rigid Roman aphorisms, such as ‘‘pactu 
tertiis . . . nec prosunt” and ‘‘alteri stipulare nemo potest.” But thos? 
restrictive principles have already been subject to revision in the very fiel 
of private law where they originated. The present situation of private lav’ 
in this respect has been summarized as follows: 


For a long time the jurists were dominated by the idea that it wa. 
impossible to become, not only an obligor, but also an obligee, without 
an act of assent. They considered that the stipulation ‘‘pour autrui’’ 
was not efficient until the third party had accepted the benefit. Such 
acceptance created the ‘‘vinculum juris.’’ The right originated then, 
not from the stipulation, but from the acceptance and with all the 
consequences which derive from this. According to the modern the 
ory, today almost unanimously accepted, the third party acquires, by 
the sole effect of the stipulation, and without a positive act of will, € 
direct right against the promisor. This is precisely the essential pur 
pose, the fundamental usefulness of the stipulation.®* 


During the last century the international community has been trying to 
expand its contractual methods in order to find a way through which i 
could reach subjects which do not participate in the agreements, and give 
sanction to rules of law susceptible of general application. The science of 
international law should assist this evolution and admit the full effects of 
at least those enlargements of the contractual structure which have beer 
already recognized by the municipal laws of civilized nations, as is the 
case with respect to the stipulation ‘“‘in favorem tertii.” 

The present study of the evolution of this specific problem of interna- 
tional law, especially during the first half of the century, gives basis to the 
conclusion that in the international field also there is coming to be truc 
what Judge Cardozo stated with reference to municipal law: 


Rules derived by a process of logical deduction from pre-established 
conceptions of contract and obligation have broken down before the 
slow and steady and erosive action of utility and justice.** 


82 De Page, op. cit. 629-630, and 619. 
83 The Nature of the Judicial Process 99-100. 
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Muslim states have shown in recent years eagerness to participate in 
international organizations and co-operate with other Powers to promote 
international peace and security. This is a significant phenomenon in the 
behavior of states whose traditional law of nations is so radically different 
from the modern law of nations and the principles implied in the United 
Nations Charter. 

Islam, emerging in the seventh century of the Christian era as a con- 
quering Power with world domination as its ultimate objective, refused to 
recognize legal systems other than its own. It was willing to enter into 
temporary peaceful relations with other states pending consummation of 
its world mission. The ‘‘temporary’’ period endured for centuries, and it 
proved itself more permanent than originally contemplated. During this 
period Islam gradually tried to accommodate itself to the new conditions 
of life, and its changing attitude helped to integrate the Muslim nations 
into the larger community of nations. Thus Islam provides a precedent 
for a prolonged period of hostile co-existence until accommodation has been 
achieved. It is proposed to discuss in this paper the fundamental concepts 
of the Muslim law of nations and the changes that have taken place which 
made possible the integration of Muslim states into the modern community 
of nations. 


I 


In contrast with the modern law of nations, which presupposes the ex- 
istence of a family of nations composed of states enjoying sovereign rights 
and equality of status, the law of Islam recognizes no other nation than 

wits own. Similar to the law of ancient Rome and the law of medieval 
Christendom, the law of Islam was based on the theory of a universal 
state, It assumed that mankind constituted one community, bound by one 
law and governed ultimately by one ruler. The aim of Islam was the 

~ proselytization of the whole of mankind. Islam’s law for the conduct of 
the state, accordingly, was the law of an imperial state which would recog- 
nize no equal status for the party (or parties) with whom it happened to 
fight or negotiate. It follows therefore that the binding force of such a 
law was not based on mutual consent or reciprocity, but on the state’s own 
interpretation of its political and religious interests, since Islam regarded 
its principles of morality and religion as superior to others.? 

Islam, probably more than any other religion, has the character of a 
jural system which regulates the life and thoughts of the believer accord- 


1See M. Khadduri, War and Peace in the Law of Islam 45 (Baltimore, 1955). Cf. 
M. Hamidullah, Muslim Conduct of State 71 (3rd ed., Lahore, 1953). 
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ing to an ideal set of rules regarded as the only correct and valid one. 
This system, unlike positive law, proceeded from a high divine source en- 
bodying God’s will and justice. As the expression of the will of God, tae 
law of Islam (known as the Shari’a) is regarded as the most perfect, eter- 
nal and just, designed for all time and characterized by universal ap- 
plication to all men.? The law that regulates the conduct of the Islamic 
state is called the styar, based on the same sources and having the same cher- 
acter as the shari’a. In theory the siyar was designed to be only a tem- 
porary institution, on the assumption that Islam was ultimately to corre- 
spond to the then known world, but failure to achieve this rendered the 
siyar a permanent and an integral part of the sacred law. This law wis 
based on the Qur’anic revelations, Muhammadan tradition, analogy ad 
consensus. These sources are not unlike the sources of the modern law o? 
nations. The Qur’an represents the authoritative source of law; traci- 
tions are equivalent to custom; rules and principles expressed in treaties 
with non-Muslims fall in the category of agreement; and the opinions of 
the caliphs and jurists, based on legal deduction and analogy, may be re- 
garded as reason.® 

On the assumption that the aim of Islam was the whole of mankind, the 
world was sharply divided, under the law of Islam, into the dar al-Isla.n 
(abode or territory of Islam) and the dar al-harb (abode of war or enery 
territory). The first corresponded to the territory under Islamic sover- 
eignty. Its inhabitants were Muslims, by birth or conversion, and tle 
people of the tolerated religions (Jews, Christians and Zoroastriars) who 
preferred to remain non-Muslims at the sacrifice of paying a poll tax. Tle 
dar al-harb consisted of all the states and communities outside the territory 
of Islam. Its inhabitants were called harbis or people of the territory of 
war. 

In theory the dar al-Islam was always at war with the dar-al-harb. The 
Muslims were under legal obligation to reduce the latter to Muslim ru’e 
in order to achieve Islam’s ultimate objective, namely, the enforcement of 
God’s law (the Shari’a) over the entire world. The instrument by which 
the Islamic state was to carry out that objective was called the jihad (popu- 
larly known as holy war), which was always just if waged against the in- 
fidels and the enemies of the faith. Thus the jihad was the Islamic belluin 
justum.” But the jihad did not always mean war, since Islam’s objective 
might be achieved by peaceful as well as violent means. Thus the jihad 
may be regarded as an intensive religious propaganda which took the forra 
of a continuous process of warfare, psychological and political, no less tha. 
strictly military. From a legal viewpoint it meant a permanent state cf 
war between Islam and enemy territory. But this state of war should not 
be construed as actual hostilities; it was rather equivalent, in Western lege] 

2See Abdur Rahim, Principles of Muhammadan Jurisprudence 52-53, 56-58 (Madras, 
1911); Khadduri, op. cit. 22-27. 

3 See Hamidullah, op. cit. 17—38. 

4 For a discussion of the status of non-Muslims under Muslim rule, see A. S. Tritton, 


The Caliphs and Their Non-Muslim Subjects (London, 1930); and Khadduri, op. ci’. 
Ch. 17. 5 See ibid. Ch. 5. 
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terminology, to non-recognition. This, however, did not imply, as in the 
modern law of nations, the impossibility of initiating negotiations and con- 
cluding treaties, for such actions were considered neither to imply equality 
between the two contracting parties nor necessarily to possess a permanent 
character. The nearest equivalent, perhaps, to this situation is the recog- 
nition of insurgency which neither precludes an intention of later de facto 
or de jure recognition nor approval of the regime under insurgency; it 
merely means that an authority to enforce the law in a certain territory 
is needed under certain cireumstances.* The Islamic state, in like manner, 
in entering into diplomatic negotiations with a non-Muslim state, did not 
intend to recognize that state, but merely to admit that a certain authority 
or authorities were needed in the dar al-harb so long as it remained beyond 
Muslim sovereignty. 

Peace was the short interval when the jihad was in suspense. This 
period, according to the most liberal estimate, was not to last more than 
ten years. Permanent peace was to be achieved only when the dar al-harb 
would have been reduced to non-existence and thus the ratson d’étre of the 
jihad, except perhaps for combatting Islam’s internal enemies, would 
eventually have disappeared. The Islamic law of peace, which was origi- 
nally designed to regulate the relations of Muslims with enemy territories 
during noh-hostile periods, was in theory only a temporary institution 
until dar al-Islam should comprise the whole world. In practice, however, 
the jihad underwent certain changes in its meaning to suit the changing 
circumstances of life. Islam often made peace with the enemy, not al- 
ways on its own terms. The jurists began to interpret the law with a view 
to justifying suspension of the jihad. The new conception of the jihad 
did not necessarily imply the abandonment of the jihad duty; it merely 
meant the entry of the obligation into a period of suspension. It assumed 
a dormant status, from which the head of state may revive it at any moment 
he deems necessary. In practice, however, the more habituated the Muslims 
became to a dormant jihad, the more reconciled they tended to be to the 
permanency of a law of peace.’ 


Il 


The rise of the Ottoman Empire (A.D. 1300) revived Muslim power and 
gave fresh impetus to the development of the Muslim law of nations. The 
Ottoman sultans followed the practice of issuing decrees, having the force 
of law, which supplied valuable additions to Islamic law and helped to ac- 
commodate it to the new circumstances of the Muslim world. This method 
of legislation enabled the sultans to regulate their relations with the Chris- 
tian Powers with whom they had become closely connected after Islam’s 
expansion into Eastern Europe. When the Portuguese and Spanish ex- 
plorers diverted European commerce from the Eastern Mediterrean by their 
new discoveries, the Ottoman sultans offered liberal terms in their commer- 
cial treaties with European states in order to revive commercial relations 


e H. Lauterpacht, Recognition in International Law, Ch. 16 (Cambridge, 1947). 
7 See M. Khadduri, op. cit. 65. 
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with Europe.2 The Treaty of Alliance between Sultan Sulayman tie 
Magnificent and Francis I, King of France, signed in 1535, although rot 
the first treaty that helped to attract Western merchants, was by far tae 
most important. 

The treaty of 1535 provided innovations in the relations between Chr's- 
tian Powers and Islam in early modern times.® The preamble treated the 
King of France and his representatives as equals with Sultan Sulayman 
and his representatives. Article 1 provided for the establishment of a 
“valid and sure peace’’ (bonne et sure paix) between the Sultan and tic 
King ‘‘during their lives,’’ and granted reciprocal rights to the subjects 
of each monarch in the territory of the other. The French were to enjoy 
exemption rights from the poll tax, the right to practice their religion, 
and the right of trial in their own consulates by their own law. The Kine 
of France was also given the right to 


send to Constantinople or Pera or other places of this Empire a bail ‘ff 
—just as at present he has a consul at Alexandria. The said bail ff 
and consul shall be received and maintained in proper authority so 
that each one of them may in his locality, and without being hindered 
by any judge, qadi, soubashi, or other according to his faith and law, 
hear, judge, and determine all causes, suits and differences, both civil 
and criminal, which might arise between merchants and other subjects 
of the King (of France). . . . The qadi or other officers of the Grard 
Signior may not try any difference between the merchants and subjects 
of the King, even if the said merchants should request it, and if per- 
chance the said qadis should hear a case their judgment shall be noll 
and void. [Article 2.] 


The traditional rule of the law of Islam, it will be recalled, permitted 
years. The Ottoman sultans modified this rule by extending this pericd 
to the lifetime of the sultan who made the treaty. Further, the treaty 
of 1535 established the precedent of making treaties on the basis of equality 
and mutuality of interests. This might be regarded, as many publicisis 
peace to be established with the enemy for a period not exceeding ten 
have maintained, as a specific privilege given to the King of France before 
other Christian princes were accorded similar status. Article 15, however, 
stated that such a privilege would be granted to other monarchs, which 
indicated that the Sultan sought to establish a principle which would apply 
to other Christian princes as well. The text of Article 15 follows: 


The King of France has proposed that His Holiness the Pope, the King 
of England, his brother and perpetual ally, and the King of Scotland 


8It has been maintained that, because the Ottoman sultans discouraged trade with 
Europe after they controlled the Eastern Mediterranean, the Portuguese and Spani-h 
explorers sought new routes to the Orient which led them to new discoveries. For a 
critical diseussion of this point, see A. H. Lybyer, ‘‘The Ottoman Turks and the Routes 
of Oriental Trade,’’ 30 English Historical Review 577-588 (1915). 

9 For the text of the treaty, see Baron I. de Testa, Recueil des Traités de la Porte 
Ottomane, Vol. I, pp. 15-21 (Paris, 1864); and G. Noradounghian, Recueil d’Actrs 
Internationaux de l’Empire Ottoman, Vol. I, pp. 83-87 (Paris, 1897). For an English 
translation, see Nasim Sousa, The Capitulatory Regime in Turkey 314-320 (Balti- 
more, 1933). 
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should be entitled to adhere to this treaty of peace if they please, on 
condition that when desirous of doing so they shall within eight months 
from date send their ratifications to the Grand Signior and obtain his.?° 


The treaty of 1535 modified another principle of the law of Islam by 
granting Christians exemption from the poll tax. The traditional rule 
was that non-Muslims, if residing in Muslim territory more than one 
year (in this case they would be treated on the same footing as permanent 
non-Muslim residents), had to pay the poll tax.* With respect to the 
right granted to Frenchmen (later extended to other Europeans) of being 
tried by their own consulates, the treaty at first gave expression to the 
classical principle of the personality of the law; but the modification of 
this principle in subsequent treaties (especially that of 1740), by which 
all lawsuits involving foreigners and Muslims were to be handled by foreign 
consulates,** greatly changed the fundamental rule that Islamic law must 
be applied in such cases. 

The treaty of 1535, concluded at a time when the modern law of nations 
was at the beginning of its development, might have provided an excellent 
opportunity to reconcile Christian and Muslim law. However, the politi- 
cal motives which brought the treaty to life were not conducive to accom- 
modate the one to the other. Francis I was in dire need of support against 
his Christian rival, Charles V, and Sulayman, after his unsuccessful attack 
on Vienna (1529), sought to divide the combination against him by cre- 
ating dissension among Christian princes. This alliance, which helped in- 
directly to foster the Reformation, created resentment for the schism within 
Christianity as well as for the co-operation of a Christian prince with the 
infidel. 

Nor were the European jurists and publicists, who advocated a new law 
of nations based on the principles of territorial sovereignty and equality 
among nations, prepared to regard the Ottoman Empire as part of the 
European community. The traditional viewpoint of Christendom seemed 
to take it for granted that Islam lay outside the pale of the newly devel- 
oping law of nations. Albericus Gentilis (1552-1608), who was not in 
favor of religious wars and criticized Spain for making war on the Indians, 
attacked Francis I for making an alliance with the Turks.** Even Grotius, 
‘who emphasized the law of nature as the basis of the modern law of nations, 
advocated discriminatory treatment against non-Christian states. He ar- 
gued that it was permissible by the law of nature to make treaties with the 
enemies of the Christian religion, but advocated that all Christian princes 


10 The King of England preferred to sign a separate treaty with the Sultan in 1580, 
while the others failed to adhere to the treaty. 

11 For the law governing the status of non-Muslims in Muslim territory (usually called 
dhimmis), see M. Khadduri, op. cit. Ch. 17. 

12 See Sousa, op. cit. 78-86. ` 

18 See D. J. Hill, A History of Diplomacy in the International Development of Europe, 
Vol. II, pp. 435, 489-440 (New York, 1906); and D. M. Vaughan, Europe and the Turk 
134-146 (Liverpool, 1954). 

14 Gentilis, De Jure Belli, Lib. I, C. 12 (1588). See also T. A. Walker, A History of 
the Law of Nations, Vol. I, pp. 254, 271-272 (Cambridge, 1899). 
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should combine against the advances of the enemies of the faith. In its 
formative period, the modern law of nations developed principles that 
governed the relations of Christian nations alone, that is, nations that cn- 
joyed the benefits of Christian civilization. Thus it was taken for granted 
that the rights which that law would protect were only the rights of 
‘‘aivilized’’ Powers.16 

The utopians were no less concerned with the problem of a non-Christian 
Power in Europe than other publicists. They sought to establish Euro- 
pean peace by forming a combination of Christian princes against the 
Turks. Several schemes were laid down during the seventeenth aid 
eighteenth centuries, like that of Dubois in medieval times, which had tae 
common appeal to Christian princes to compose their differences and un te 
against the Turks. Thus William Penn considered the subjection of the 
Turks as a prerequisite for the general pacification of Europe.” Emeric 
Crucé and Abbé de Saint-Pierre, however, in their schemes for a general 
union of states, thought that the Turks might be included. Saint-Pierre 
contended that such a union would not necessarily lead to conciliation of 
the various religions, but it would help to establish peace between staies 
with different religions.** Perhaps the most elaborate of such schemes for 
establishing peace in Christendom at the expense of the Turks was that 
of Cardinal Alberoni, Prime Minister of Spain, in a book entitled Tesia- 
ment Politique du Cardinal Jules Alberoni (Lausanne, 1753), in which ne 
sought to organize a general diet, composed of representatives of European 
princes, for discussing all matters of common concern to Christendo n. 
Cardinal Alberoni maintained that before such a plan could ever Łe- 
come a reality the Turks must first be expelled from Europe by a coia- 
bination of Christian forces. For this purpose he published a pamphlet 
in German and English entitled Cardinal Alberoni’s Scheme for Reducing 
the Turkish Empire to the Obedience of Christian Princes (London, 
1736).1° For achieving the general scheme of peace Alberoni stated: 


. . . It would seem to be for the absolute interest of whole Christian 
Europe that the attention of the emperors of Germany should be di- 
rected solely to the defense of their territory against the power of the 
Ottoman Empire, and to seek to extend their dominions in that direc- 
tion only... . They would have the means to induce the Princes of 
the Empire to combine all their forces for the purpose of conquering 
Turkish territory by rewarding these Princes with some of the domai.s 


15 Grotius, De Jure Belli ac Pacis, Lib. II, ©. 20 (1625). See also Walker, op. cit., 
Vol. I, pp. 300, 306-307. 

16 See E. P. Cheyney ‘‘International Law under Queen Elizabeth,’’ 20 English His- 
torical Review 660 (1905). 

17 W. Penn, Essay on the Present and Future Peace of Europe (London, 1693). 

18 Abbé de Saint-Pierre, Project pour rendre la paix perpétuelle en Europe (Utrecht, 
1713). For a survey of the utopian plans of peace, see S. J. Hemleben, Plans for World 
Peace Through Six Centuries (Chicago, 1943). 

19 The original, apparently lost, has been preserved in an Italian translation. For an 
English rendering of the Italian manuscript, see Theodore Henckels, ‘‘Cardinal Al- 
beroni’s Scheme for Redueing the Turkish Empire to the Obedience of Christian 
Princes,’’? 7 A.J.I.L. 83-107 (1913). 
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belonging to the House of Austria, in Germany, as they were making 
progress toward the Orient... . 


It would seem that, through the execution of this system, all the old 
sources of quarrels between the Houses of Austria and Bourbon might 
be entirely removed. Nothing would prevent them from acting con- 
certedly in order to drive the infidels out of Christendom, to settle all 
differences pending between their neighbors, to render justice to whom 
it is due and to establish commerce on a footing of equality which en- 
courages industry and honesty among all nations. Thus, enjoying 
peaceful possession of their legitimate states the Christians will then 
think of relieving their subjects, harassed by wars or by apprehensions 
of wars which follow conditions of uncertainty and jealousy... . 
They will have a beautiful open field, within which to exercise their 
power and their prowess against the infidels, and to set their conscience 
at peace for the shedding of Christian blood of which the indecision of 
their pretensions has been responsible in the course of the latter cen- 
turies.” 


It is a tempting conclusion to make that at this period neither Islam 
nor Christendom had yet been prepared to meet on a common ground and 
modify their religious principles for the purpose of developing a law of 
nations based on equality and reciprocity. The distrust and lack of mu- 
tual respect were not conducive to an understanding between Islam and 
Christendom. Their conduct of foreign relations tended to be Machiavel- 
lian and coercive. European diplomats at the Ottoman Porte often re- 
sorted to bribery and intrigue in order to achieve their ends, while the 
Ottoman viziers frightened and misused European envoys to extract dis- 
closure of their instructions.” Thus the relations between Islam and 
Christendom showed no appreciable improvement over the precedent es- 
tablished by Sulayman the Magnificent and Francis I. The factors gov- 
erning their relations depended less on law than on the relative strength 
and weakness of either side. 


TII 


Had the Ottoman Empire been integrated into the European system 
during the formative period of the law of nations, this law might have 
become universal in shape at an earlier period. When, however, the mod- 
ern law of nations, after the Treaty of Westphalia (1648), began to develop 
along secular lines, based on the principle cuius regio, eius religio, the en- 
counters between Christendom and Islam were no longer at par. The 
growing strength of Europe and the secularization of its legal and political 
systems were matched by a steady decline in Muslim power. The readiness 
of Islam at the height of Ottoman power to reconcile its interests with those 
of Christendom was superseded by the fear of a nation in decline lest its 

20 For a full statement of this system, see ibid. 62—66. 

21 For an account of the experiences of European envoys in Turkey, see the memoirs 
of the Ambassador of Austria, de Busbeeq, in Constantinople, in C. T. Forster and F. 
H. B. Daniell, The Life and Letters of Ogier Ghiselin de Busbeeq, Vol. I, pp. 176-177 


(London, 1881); and Queen Elizabeth’s Ambassador to Turkey, Sir John Finch, in 
G. F. Abbott, Under the Turk in Constantinople (London, 1920). 
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contact with non-Muslim nations should lead to its destruction. The s uù- 
tans, it is true, were quick to adopt Western weapons and military skills 
—which were not only permitted but encouraged by the law of Islam—but 
they were not prepared to adopt the new political and legal concepts which 
would materially change the juridical structure of Islam. 

During the latter part of the eighteenth century the encounters betwen 
Christendom and Islam proved to be a disaster for Islam. Its defeats eare 
as a surprise to the European Powers who had attained their military and 
diplomatic victories with relative ease. This resulted in the unfavoralle 
revision of the treaty of 1535 in 1740, granting France the right of pro- 
tection over the Christian nationals of the Sultan and the similar rights 
granted to Russia in the Treaty of Kiichtik Kaynarja in 1774. The Euro- 
pean Powers, on their part, when they dealt with the Muslim world, were 
not a little surprised to find that Islamic civilization was so ‘‘inferior’’ ard 
so different from their own, without appreciating the differences in the 
cultural values and the relative state of decadence. Taking a short-range 
view of their interests, they preferred to attain immediate advantag3s 
rather than to deal with Islam on a basis of equality and reciprocity. The 
European Powers found it more expedient to leave behind them the rul.s 
and practices of the modern law of nations and to resort to force whenever 
diplomacy failed them. Thus neither were the European Powers preparid 
to regard Muslim countries as falling under the operation of their law of 
nations nor would Islam recognize Christian rule whenever its territory 
fell into European hands. Islamic law regarded non-Muslim rule over 
Muslim lands as an anomaly permitted only under force majeure, but tre 
caliph was under legal obligation to restore these lands whenever Islam 
could regain its strength. The European Powers, in their contacts with 
Muslim countries, treated them as backward areas and savage communitics 
to whom the principles of the law of war did not apply. Conquest of Mu: 
lim territory, like conversion to Christianity, was considered meritcrious.”* 

After the Napoleonic wars, when Ottoman territories became a bone of 
contention among rival Powers, the Western Powers deemed it necessary to 
invite the Sultan to join the community of European nations for the pur- 
pose of maintaining the integrity of his empire by affording him the bene- 
fits of the law of nations. When such an invitation was proposed at the 
Congress of Vienna, Russia objected on the grounds that Turkey was bar- 
barous. ‘‘Barbarous as it is,’’ retorted Castlereagh to Tsar Alexander, 
‘‘Turkey forms in the system of Europe a necessary evil.” Seeking a free 
hand in the Sultan’s dominions, Russia insisted that Turkey be kept out 
of the community of European nations. 

Nor were the Western jurists agreed as to whether Turkey had become 
a subject under the law of nations despite the fact that she had established 
for a long time diplomatie intercourse with Europe. The jurists were 
doubtful as to Turkey’s ability to meet her obligations in accordance with 
European standards. In The Hurtige Hane, Sir William Scott argued 


22 Bee Q. Wright, ‘‘The Bombardment of Damascus,’’ 20 A.J.I.L. 266 (1926); Mar- 
dates under the League of Nations 7-8 (1930). 
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that the law of nations should not be applied to nations outside Europe 
‘tin its full rigour”; for, as he went on to say, 


. . it would be extremely hard on persons residing in the kingdom of 
Morocco, if they should be held bound by all the rules of the law of 
nations, as it is practised among European states. On many accounts 
undoubtedly they are not to be strictly considered on the same footing 
as European merchants; they may, on some points of the law of na- 
tions, be entitled to a very relaxed application of the principles, estab- 
lished by long usage, between the states of Europe, holding an inti- 
mate and constant intercourse with each other.” 


In The Madonna del Burso, Sir William Scott reiterated a similar opin- 
ion in more general terms: 


The inhabitants of those countries (Ottoman Empire) are not profes- 
sors of exactly the same law of nations with ourselves: in consideration 
of the peculiarities of their situation and character, the Court has re- 
peatedly expressed a disposition not to hold them bound to the utmost 
rigour of that system of public law, on which European states have 
so long acted, in their intercourse with one another. 


Even after the Ottoman Empire had been admitted to the Concert of 
Europe in 1856, some jurists, such as Lorimer, continued to regard her 
beyond the operation of the law of nations.” Other jurists, like T. E. 
Holland and W. E. Hall, emphasized differences in the degree of civiliza- 
tion, not religion, as a bar to full recognition, and this, they held, would 
be merely a transitional stage until non-European states would become 
members of the family of nations.2* On the other hand, there were jurists 
who held that since the Ottoman Empire had maintained diplomatic inter- 
course with European Powers for many centuries and concluded treaties 
with them, the general body of the law of nations was accordingly ap- 
plicable.?” There is, however, no clear evidence to indicate that during 
the first half of the nineteenth century Turkey and other Muslim countries 
had enjoyed the full advantage of the law of nations. Writing in 1845, 
Wheaton was perhaps reflecting this state of affairs when he said: 


23 The Hurtige Hane, High Court of Admiralty, 1801, 3 C. Rob. 324. See J. B. Scott 
and W. H, E. Jaeger, Cases on International Law 62-64 (1937). 

24 The Madonna del Burso, High Court of the Admiralty, 1802, 4 C. Rob. 169. See 
Scott and Jaeger, op. cit. 65-66. In The Fortuna, 2 C. Rob. 92 (1803), Sir William 
Scott said: ‘‘Considering this case as merely between the British and Algerian claimants, 
I do not, at the same time, mean to apply to such claimants the exact rigour of the law 
of nations as understood and practised among the civilized states of Europe; it would 
be to try them by a law not familiar to any law or practice of theirs... .’’ See also 
The Kinders Kinder, High Court of Admiralty, 1799, 2 C. Rob. 88; and The Helena, 
High Court of Admiralty, 1801, 4 C. Rob. 3. 

25 James Lorimer, Institutes of the Law of Nations, Vol. I, pp. 101-102, 123-124 
(Edinburgh, 1883). In another work Lorimer rejects the ethical basis of Islam as 
suitable for a political system (J. Lorimer, Studies National and International 132-147 
[Edinburgh, 1890]). 

26 See T. E. Holland, Lectures on International Law 38 (ed. Walker, London, 1933) ; 
and W. E. Hall, International Law 48-49 (8th ed., Higgins, Oxford, 1924). 

27 See H. A. Smith, Great Britain and the Law of Nations, Vol. I, pp. 16-17 (London, 
1932). 
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In respect to the mutual intercourse between the Christian ard 
Mahommedan Powers, the former have sometimes been content to tal:c 
the law from the Mahommedans, and in others to modify the Interna- 
tional Law of Christianity in its relation to them. Instances of the 
first may be found in the ransom of prisoners, the rights of ambass.- 
dors, and many others where the milder usages established amor g 
Christian nations have not yet been adopted by the Mahommedan 
Powers. On some others they are considered as entitled to a very re- 
laxed application of the peculiar principles established by long usare 
among the states of Europe in constant intercourse with one another. `° 


During the Crimean War (1854-56) the Western Powers had realize 1 
that Turkey’s continued exclusion from the European community had a- 
centuated the rivalry over the ‘‘Sick Man’s” territories; it had also bc- 
come inconsistent with the trend of an expanding famliy of nations whic1 
had comprised countries outside Europe. Thus, on the invitation of the 
six Powers signatory to the Treaty of Paris (March 30, 1856), the Sulta ı 
was formally admitted to ‘‘participate in the public law and concert cf 
Europe” (Article 7). Western jurists have been confused as to the mear- 
ing of this article. Most of them have construed the clause ‘‘to participate 
in the public law and concert of Europe,” as one admitting Turkey to the 
advantages of the law of nations.” Few have argued that it merely meart 
her admission to the European community of nations and that it had no 
bearing on the subject of her participation in the operation of the law of 
nations. Turkey’s exclusion from the Concert of Europe in 1815 hal 
perhaps postponed her participation in the operation of the law of nations; 
but her admission to the Concert in 1856 must have fully entitled he- 
(subject to foreign capitulatory rights which were not abolished until 1924) 
to the full advantages of that law." The Ottoman Empire and other Mu:- 
lim nations had been recognized only by slow stages as subjects of the law 
of nations, and the European Powers, perhaps not conscious at first of this 
process, had slowly come to this conclusion. 


IV 


Although Europe had at last accepted the Ottoman Empire as a membe” 
of the European community of nations, the internal structure of the Em- 
pire had not yet been sufficiently changed to adapt itself to Western prac- 
tices in the conduct of foreign relations. In his diplomatic relations with 
the West, the Sultan permitted only friendly Powers to maintain diplo- 
matic missions in his capital, although the practice of maintaining per- 
manent diplomatic missions had been in vogue in Europe since early 


28 Henry Wheaton, History of the Modern Law of Nations 555 (1845). 

29 See W. E. Hall, Treatise on International Law 48 (ed. Pearce Higgins, Oxford, 
1924). 

30 Hugh M. Wood, ‘‘The Treaty of Paris and Turkey’s Status in International Law,’’ 
37 A.J.I.L. 262-274 (1943). 

81In The S. 5. Lotus (P.C.1.J., 1927), in a dissenting opinion by Judge Weiss, Turkey 
was not considered as a subject of the law of nations until the Treaty of Lausanne 
(July 24, 1923). 
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modern times. In the eighteenth century the Sultan approved of this 
practice on a reciprocal basis. After 1792 the Sultan himself established 
permanent missions in Paris, London, Vienna and Berlin. 

For a long while the Sultan had been advised by Western sympathizers, 
as well as by Muslim liberals, to introduce reforms along Western lines in 
order to enhance the prestige of his Empire among the Powers and to dis- 
charge his duties as the head of a modern state. But the Sultan, who was 
willing to adopt the new weapons and military skills of the West, was not 
prepared to adopt Western concepts and practices which would compro- 
mise or materially change the law of Islam. Faced with a threat from 
within—provincial uprisings, local claims for independence, and the insist- 
ence of liberals on reform—the Sultan could afford as little to please the 
conservatives as to reject the pleadings of Western sympathizers to 
strengthen his Empire against the Russian threat. This constructive 
approach to strengthening the Empire along Western lines is collectively 
known as the Tanzimat, or Reform Movement. For it became quite obvious 
that the Empire had either to change or to collapse. 

Under pressure from the Powers, the Sultan permitted freedom of navi- 
gation through the Straits, first to Russia (in the Treaty of Kiichiik 
Kaynarja, 1774) ,°? and then to other Powers. This right of passage was 
at first limited to certain merchant vessels but was later extended as a rule 
to all other Powers.** The so-called Ancient Rule of the Ottoman House, 
which closed the Straits to all warships of foreign Powers, remained ef- 
fective until it was modified by several international instruments during 
the nineteenth century.** A far more radical change, also carried out 
under Western pressure, was in improving the position of the Christian 
subjects of the Sultan by granting France (1740), Russia (1774), and 
other Powers the right to ‘‘protect’’ these subjects by making representa- 
tions to the Sultan regarding their conditions. The implementation of 
these commitments was embodied in the Tanzimat decrees, beginning with 
the promulgation of the Khatti Sharif Gulkhané of November 3, 1839, and 
followed by other enactments until they were finally incorporated in an 
elaborate constitutional document issued by the Sultan on December 23, 
1876. These instruments covered a variety of legal reforms, but neither 
the Tanzimat decrees nor the Constitution of 1876 were destined to mate- 
rialize, owing to the strong resistance of traditional Islam to Western con- 
cepts of law and justice. 

The process of social change, however, pays no attention to stereotyped 
practices or abstract doctrines. The Ottoman Empire had either to change 


32 Article 2. 

33 See Erik Briiel, International Straits, Vol. II, pp. 272-276 (London and Copen- 
hagen, 1947). 

34 For a comprehensive treatment of the various treaties governing the status of the 
Straits, see J. T. Shotwell and F. Deák, Turkey at the Straits (New York, 1940). See 
also Serge Goriainov, La Question d’Orient à la Veille du Traité de Berlin (ed. B. Nolde, 
Paris, 1948). 

35 See E. Engelhardt, La Turquie et le Tanzimat (2 vols., Paris, 1882-84); F. E. 
Bailey, British Policy and the Turkish Reform Movement (Cambridge, Mass., 1942). 
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or fall to pieces. A few Muslim thinkers who became impatient with tl.c 
Sultan’s despotism, enforced in the name of Islam, sought change in the 
character of the Islamic state. Western constitutionalism and nationalis n 
found their way into Muslim society and the new generation advocated 
the principle that religion was no longer adequate as the basis of the state. 
A constitutional movement, which had been long in the making, succeeded 
at last in overthrowing the traditional Ottoman regime in 1908 and laid 
the basis of a modern Muslim state. This change introduced the seculi r 
conception of authority and the doctrine that the nation is the source ef 
authority. Consequently, the sacred law of Islam ceased to be the soc 
authoritative source of the conduct of the state. But no attempt was mace 
at this stage to separate the religious from the secular powers, nor wes 
serious thought ever given to reconciling Islam with the new concepts cf 
law and authority. 

The triumph of nationalism as the basis of Muslim polity resulted in tke 
destruction of the Ottoman Empire following World War I and the aboli- 
tion of the Caliphate (1924), thus permitting several Muslim states to 
emerge as new sovereign entities. Kemalist Turkey took the lead in this 
matter and an Egyptian publicist, Shaykh Ali Abd al-Raziq (although h's 
doctrine was officially rejected by the Egyptian Government), supplied tre 
legal and doctrinal justification of it.® He argued that Islam was not 
originally designed by the Prophet Muhammad as a political system (al- 
though circumstances necessitated that he should exercise political and 
military functions which were distinct from his primary religious fune- 
tions as a prophet), but, like Christianity, as a system of religion for te 
regulation of the spiritual life of the Muslims. The significance of Raziq s 
theory lies in permitting the heads of Muslim states to conduct foreign 
relations in accordance with rules and practices not necessarily derived 
from the sacred law, since this matter lay outside the domain of religion. 
His interpretation gave validity not only to the action of the Kemalist 
regime in Turkey, but also justified the conduct of foreign relations of the 
very state which enforced the act of the disciplinary council that rejected 
his theory. 

Raziq’s theory was challenged by another Egyptian who was still study- 
ing law in Paris at the time it was rejected in Cairo. Sanhuri chose as the 
subject of his dissertation, the theme of which is indicated im its title, 
“‘The Caliphate: Its Development Toward an Oriental League of Na- 
tions.’’ 8’ He rejected Raziq’s theory that political authority was not an 
integral part of Islam, but he saw no reason why Muslim public law could 
not develop to fit modern conditions of life. He therefore suggested thet 
the Caliphate, which had undergone many changes in the past, was stiil 
capable of further change and might develop into an Oriental league cf 


36 See Ali Abd al-Raziq, al-Islam wa Usul al-Hukm (Cairo, 1925). For a discussion 
of Raziq’s theory, see C. C. Adams, Islam and Modernism in Egypt 259-267 (Londo, 
1933). 

37 A. Sanhoury, Le Califat: Son Evolution vers une Société des Nations Orienta o 
(Paris, 1926). 
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nations. Although Sanhuri disagreed with Raziq on the internal legal 
superstructure, he seemed to support, at least in the external relations of 
Islam, the secular viewpoint, namely, the full participation of the Muslim 
states in the international community in accordance with the modern law 
of nations.*§ 

Raziq’s theory of government has been tacitly accepted as the basis of 
the modern Muslim state. Although several Muslim entities had already 
seceded from Muslim unity, it was not until the dissolution of the Ottoman 
Empire and the abolition of the Caliphate that Muslim national states 
emerged as modern states. Kemalist Turkey formally recognized this fact 
in its National Pact as well as in the Treaty of Lausanne (June 24, 1923), 
by virtue of which she voluntarily gave up territories in which the majority 
of the population were not Turks. This process of complete break-up, 
whether regretted as the dissolution of Islamic unity or hailed as the pro- 
gressive evolution toward a new community of states, is probably the most 
significant landmark in the development of Islamic polity since its forma- 
tive period. Its accomplishment was significantly noted by none other than 
Riistii Aras, representative of the mother country, who presided over the 
special meeting of the League Assembly on May 26, 1937, and welcomed 
the admission of Egypt as having ‘‘completed the successive stages of a 
progress of evolution as peaceful as it is glorious.’’ 8° 


y 


The secular approach to the conduct of foreign relations has been ac- 
cepted by almost all Muslim states, whether completely secularized in their 
internal legal structure, as in the case of Turkey, or still recognizing the 
sharta as their basic law, as in Saudi Arabia and the Yaman. Even those 
publicists who objected to the secularization of the internal law of Islam 
have accepted marked departures from the traditional Muslim law gov- 
erning Islam’s foreign relations. Almost all of them, who often invoked 
the jihad against Western encroachment on Islam, repudiated the idea that 
the jihad is offensive in character.*° Some of them have gone so far as to 
argue that the law governing Islam’s relations with other nations, as orig- 
inally expounded by Muhammad, was based on the principle of the peace- 
ful—not the hostile—relations among nations and that its humane rules 
and practices have anticipated (in certain instances surpassed) the rules 
and practices of the modern law of nations.** 

The active participation of Muslim states in international conferences, 
in the League of Nations, and the United Nations and its agencies, demon- 
strates that the dar al-Islam has at least reconciled itself to a peaceful co- 


88 Ibid. 577 ff. 

39 Monthly Summary of the League of Nations, Vol. 17, p. 91 (May, 1937). 

40 See Shaykh Rashid Rida, al-Khilafa (Cairo, 1922); French translation by H. 
Laoust, Le Califat (Beyrouth, 1938). 

42 See Abd al-Wahhab Khallaf, al-Siyasa al Shar’iyya 61-100 (Cairo, 1931); Sayyid 
Qutb, al-Adala al Ijtima’iyya 92, 94-95 (Cairo, 1945); English translation by J. B. 
Hardie, entitled Social Justice in Islam 91, 93-94 (Washington, 1953). 
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existence with der al-harb. The various declarations of Muslim statesmen 
and representatives in international conferences as well as in international 
organizations, although frequently directed against Western interference 
in handling Muslim affairs against Islam’s interests, indicate on the whole 
Islam’s willingness to take active part in the promotion of international 
peace and security and its support for existing international organiza- 
tions.*? Great satisfaction was shown throughout the Muslim world when 
two Muslim jurists were elected to the bench of the International Court of 
Justice. Muslim representatives have shown great eagerness to serve ix 
the various agencies of the United Nations and several international com- 
. missions—evidence which bears witness to the fact that Islam has at last 
accepted integration into the larger international community. 

A few Muslim thinkers have recently argued that Islam can go a step 
further in making a contribution toward world peace and stability by re- 
viving certain Muslim concepts of law and justice. This trend has been 
called neo-Panislamism, and, since the creation of Pakistan in 1947, has 
become a notable movement. In domestic affairs it is reflected in the rec- 
ognition of the sacred law as a primary source of legislation in the new 
Syrian Constitution (1950, 1958) and in the new civil codes of Syria, 
Egypt and Iraq. On November 2, 1953, the Constituent Assembly of 
Pakistan declared that country to be an Islamic Republic. Even Turkey 
has relaxed certain measures against religious activities, thus giving im- 
petus to Islamic revival. In the international sphere, there has been a 
revival in holding Islamic conferences (such as those in Pakistan and 
Arabia), the exchange of visits among Muslim statesmen, and the forma- 
tion of certain regional pacts and alliances—all of these are signs indicative 
of a desire to co-operate as a Muslim bloc for the promotion of interna- 
tional stability within the international community. 

Muslims, however, are quite aware that in the present state of interna- 
tional relations it is not possible to revive the traditional religious approach 
to the conduct of foreign relations, nor is it in their interest to do so, as 
the circumstances permitting the association of religion in the relations 
among nations have radically changed. Not only has the jihad become an 
obsolete weapon, but also since Islam has in the past exhausted its power, 
and its initiative has passed to other great Powers, it has become permis- 
sible—even necessary, according to the principles of Islamic law—that 
Islam look after its interests in accordance with the changed circumstances 
of life.“ If certain publicists have insisted on a more active rôle for the 
shari’a in the domestic affairs of Islam, their interest on the international 
plane has been primarily to demonstrate that the shari’a can contribute to 
the development of the modern law of nations for the mutual benefit of 
Islamic and Christian nations. 


42 For a discussion by a Muslim writer advocating the competence of the U. N. General 
Assembly to deal with a Muslim country, see A. W. Dejany, ‘‘Competence of the General 
Assembly in the Tunisian-Moroccan Questions,’’ Proceedings of the American Society of 
International Law, 1953, pp. 53-59. 

“8 Sea The Majalla, Article 39. 
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The historical experiences of Islam and Christendom in introducing a 
religious element in politics, on the international no less than on the do- 
mestic plane, can be very dangerous indeed. For religion—perhaps any 
form of ideology—would gravely disturb the operation of a system of law 
which is in the main the product of custom and convention rather than the 
crystallization of abstract doctrines. If the modern law of nations has 
become worldwide, in contrast to the medieval Christian and Islamic law 
of nations, it is because the European Powers have relegated religion from 
the international to the national plane since the Peace of Westphalia, and 
have accepted secular sources for its development in accordance with the 
growing needs of an expanding family of nations. Thus Islam and Chris- 
tendom have demonstrated, after a long period of hostilities, that they can 
reconcile their rival ideological principles for purposes of peaceful co- 
existence. Both have at last accepted their integration into a world order 
which, though originating in Western Europe, now tends to encompass the 
entire world.** 


44 The present writer has drawn freely from his book, War and Peace in the Law of 
Islam (Baltimore, 1955), and from his paper, ‘‘From Religious to National Law,’’ in 
R. H. Anshen (ed.), World-Center: Mid-East (New York, 1956). See also Q. Wright, 
t‘ International Law and Ideologies,’’ 48 A.J.I.L. 616-626 (1954); and Kurt Wilk, ‘‘In- 
ternational Law and Ideological Conflict,’? 45 ibid. 648-670 (1951). 
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Prior to World War II, U. S. commercial treaties either were silent con- 
cerning the applicability of their provisions to corporations and other as 
sociations, or provided in only a limited way for such entities. From the 
start, treaties of this kind concluded by the United States have been con. 
cerned with the rights and privileges of persons. It was not until 1911, 
however, that these treaties began to reflect attention to companies as such 
—artificial, as distinguished from natural—persons. Only during the las. 
ten years have they dealt with companies systematically and comprehen- 
sively to a degree comparable with the treatment provided for natura! 
persons.t This development has been characterized as ‘‘perhaps the mosi 
striking advance’’ effected by recent treaties over those antedating 1946.° 


* Certain other features of U. S. commercial treaties have been discussed in article: 
by Robert R. Wilson, appearing in this JOURNAL, as follows: ‘‘ Property-Protectior 
Provisions in U. S, Treaties,’’ Vol. 45, pp. 88-107 (1951); ‘‘ Access-to-Courts Provisions 
in U. 8. Commercial Treaties,’’ Vol. 47, pp. 20-48 (1953); ‘‘Natural-Resources Pro 
visions in U. S. Commercial Treaties,’’ Vol. 48, pp. 355-379 (1954). The term ‘‘com 
mercial treaties’’ is used here in the same sense as in those articles; that is, broad 
treaties which contain provisions relating to establishment as well as to trade and 
shipping, and most frequently called treaties of ‘‘friendship, commerce and naviga- 
tion,’? 

#2 This article is personal and without official attribution. 

1 Those signed since World War II are: treaties of friendship, commerce and navi- 
gation with China, 1946 (63 Stat. Pt. 2, 1299), Italy, 1948 (63 Stat. Pt. 2, 2255; supple- 
mented by Agreement of Sept. 26, 1951, S. Ezec. H, 82d Cong., 2d Sess.), Ireland, 
1950 (1 U. S. Treaties 785), Colombia, 1951 (S. Exec. M, 82d Cong., 1st Sess., 
withdrawn from Senate, June 30, 1953), Greece, 1951 (T.I.A.S. No. 3057), Israel, 
1951 (5 U. S. Treaties, Pt. 1, 550), Denmark, 1951 (S. Exec. I, 82d Cong., 2d Sess.), 
Japan, 1953 (4 U. S. Treaties, Pt. 2, 2063), Federal Republic of Germany, 1954 (S. Exec. 
E, 84th Cong., lst Sess.), Haiti, 1955 (S. Exec. H, 84th Cong., lst Sess.); Nicaragua, 
signed Jan. 21, 1956 (S. Exec. G, 84th Cong., 2d Sess.); treaty of friendship, com- 
merce and economic development with Uruguay, 1949 (S. Exec. D, 81st Cong., 2d 
Scss.); treaty of amity and economic relations with Ethiopia, 1951 (4 U. S. Treaties, 
Pt. 2, 2134); and treaty of amity, economic relations and consular rights with Iran, 
signed Aug. 15, 1955 (S. Exec. E, 84th Cong., 2d Sess.) These treaties fall into three 
patterns. Those succeeding the China and Italy treaties reflect an extensive reorgani- 
zation and condensation of the content of those two instruments. The Ethiopia and 
Tran treaties represent a further abridgment of this material, and add provisions on 
diplomatie and consular rights. Al are substantially alike, however, with regard to 
the points discussed in this article, except as otherwise noted and except that the 
Ethiopia and Iran treaties lack some of the refinements found in the others. The treaty 
with Japan will usually be used herein for illustrative purposes, because it is the most 
recent in point of signature to have entered into force. 

2 Testimony of Deputy Assistant Seeretary of State Linder, Hearing before a Sub- 
committee of the Committee on Foreign Relations, U. S. Senate, Eighty-second Congress, 

3723 


374 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 50 


I 


This country began entering into commercial treaties containing estab- 
lishment provisions while the Revolutionary War was still being fought. 
The first treaty of any kind signed on behalf of the United States, in fact, 
appears to have been the Treaty of Amity and Commerce of February 6, 
1778, with France; * and throughout its history the United States has con- 
cluded many such treaties, to the number of approximately 130 great and 
small, according to one recent official estimate.* Concurrently with the . 
early growth of the U. S. commercial treaty network, business corporations 
also were growing in number and economic importance. Such entities, 
albeit few in number,’ were known even at the time of the Constitutional 
Convention. By 1800 no less than 300 corporations for profit had been 
chartered in the United States; in 1837, Chancellor Kent noted that in- 
corporations had been increasing ‘‘to a most astonishing extent’’;7 and by . 
1839 the Chief Justice felt able to take judicial notice of the widespread 
involvement of corporations in interstate and foreign transactions.® 

With the passage of time, of course, corporations became a fact of major 
magnitude in the American economy. Contemporaneously, corporations 
were from time to time coming to diplomatic attention, as is indicated by 
their appearance on occasion on the pages of diplomatic correspondence,® 
and by internal evidence contained in a number of nineteenth-century 
agreements. Claims conventions concluded from mid-century onwards 
frequently made express provision for the claims of corporations as well 
as for those of individuals; 1° and from at least as early as 1827, commer- 
cial treaties with European countries sometimes contained allusions to 


second session, on treaties of friendship, commerce and navigation with Colombia, 
Israel, Ethiopia, Italy, Denmark, and Greece ... May 9, 1952, p. 4. 

3 This was signed even before the Franco-American treaty of alliance of the same date 
(5 Moore’s Digest 586). Other commercial treaties prior to the adoption of the 
Constitution include those with the Netherlands, 1782; Sweden, 1783; and Prussia, 
1785. Texts may be found in Maloy, Treaties, Conventions, International Acts, 
Protocols and Agreements between the United States and Other Powers, 1776-1909. 
Citations will not be given in this article for treaties which may readily be found in 
Malloy, or in the supplementary collections for 1910-1923 and 1923-1937 compiled by 
Redmond and Trenwith, respectively. 

4 Fact Sheet entitled ‘‘Commercial Treaty Program of the United States’’ (Depart- 
ment of State, March, 1952), p. 3. An annex lists those actually in force as of that date. 

ë McGovney, ‘‘A Supreme Court Fiction: Corporations in the Diverse Citizenship 
Jurisdiction of the Federal Courts,’’? 56 Harvard Law Rev. 853, 897 (1943); Williston, 
‘t History of the Law of Business Corporations before 1800,’’ 2 ibid. 149, 165-166 
(1888). 

6 Davis, Essays in the Early History of American Corporations, Vol. II, pp. 8, 331-334 
(Cambridge, 1917). 

7 Commentaries on American Law, Vol. II, p. 414 (14th ed.). 

8 Bank of Augusta v Earle, 13 Peters 519, 585, 590 (1839.) 

ə For example, Foreign Relations of the United States, 1866, Vol. III, p. 552; 1867, 
Vol. I, pp. 452, 456; 1867, Vol. II, p. 272; 1868, Vol. IT, p. 1034; 1871, p. 242; 1875, 
Vol. I, pp. 275-276, 278. 

10 For example, the Claims Convention of 1853 with Great Britain, Art. I. The usual 
form of words in such instances was ‘‘all claims on the part of corporations, companies 
or individuals, citizens of ... ete.’’ 
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corporations. Typically, such allusions were of an obverse character, in 
the sense of identifying special-privilege entities of the grantor party 
against which the trade and shipping of the grantee party were to be pro- 
tected (obligations imposed upon, rather than rights to be accorded to, 
such entities); ™ but in at least one instance, company privileges were 
mentioned as a standard to which a treaty right of citizens and vessels 
was referable,’? and in two instances American companies were desig- 
nated in a specialized way as beneficiaries of a treaty right in the other 
country.** Nevertheless, until the treaty of 1911 with Japan, the genera! 
schematic policy consistently followed in describing the persons entitled 
to commercial treaty rights was to speak merely of ‘‘citizens,’’ ‘‘subjects,’’ 
‘*inhabitants,’’ or ‘‘nationals.’’ 

That the treaty-makers of the past should have refrained from providing 
for corporations in commercial treaties seems explicable. Commercial 
treaties, although they have always tended to serve broad diplomatie ob- 
jectives and although they have undergone changes in emphasis with the 
passage of time, were in their historical form designed primarily to pro- 
mote trade and to protect the instrumentalities of trade—goods that move 
in commerce, ships that carry goods, ‘‘merchants’’ who ‘‘come with their 
ships and cargoes.” Corporations do not figure in this mobile image. 

A corporation, as explained in the oft-cited statement of Chief Justice 
Taney, is a creature of sovereignty which can exist only within the juris- 
diction of the state creating it and cannot move or migrate outside that 
jurisdiction.* This doctrine raised persistent problems for the courts, up 
into the present century, in developing constitutional protection for cor- 
porations in interstate relations, a circumstance which, for American 


11 For example, Art. VII of the 1827 Treaty of Commerce and Navigation with 
Sweden/Norway pledges each signatory ‘‘not to grant in its purchases, or in thoso which 
might be made by companies or agents acting in its name or under its authority, any 
preference to importations made in its own vessels...’’ (Art. XV of the same instru- 
ment contained also a rule concerning the services of ‘‘salvage companies,’’ in connec- 
tion with shipwrecks). A fairly common provision has been one providing non-discrimi- 
nation in the matter of shipping charges ‘‘levied in the name or to the profit of the 
Government, the local authorities, or of any private establishments whatsoever’’ (Art. 
II of the 1837 treaty with Greece), phraseology which later became spelled out to read 
‘Government, publice functionaries, private individuals, corporations or establishments 
of any kind?’ (Art. VII, treaty of 1902 with Spain). The evident purpose of such 
references was to prevent indirect impairment or nullification of treaty rights through 
actions of entities not the government (e¢.g., a monopolistic trading company enjoying 
special powers, such as an East India Company). 

12 Art, VIII, treaty of 1858 with Bolivia. 

13 Art, IV (17) of the 1881 treaty with Madagascar (coaling rights of American 
steamship companies); Art. XII of the 1903 treaty with China (navigation on the in- 
land waters of China). 

14 Bank of Augusta v. Earle, 13 Peters 519, 588 (1839). 

15 See McGovney, loc. cit. 853-898, 1090-1124; Neirbo Co. v. Bethlehem Corp., 308 
U. S. 165, 169 (1939); Willoughby on the Constitution 1291 (2nd ed., 1929); Willis, 
Constitutional Law 849-850 (Bloomington, 1936) ; note in 14 Col. L. R. 434-436 (1910); 
note in 48 Mich. L, R. 228-230 (1949). These two law review notes indicate that the 
Supreme Court’s development of the main theoretical bases for constitutional protection 
to corporations was not complete until 1910. 
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negotiators at least, would have extended into the international sphere.** 
As a practical matter, it was not until about the last quarter of the nine- 
teenth century that ‘‘men’s minds had become habituated to corporate 
activities which crossed state lines’; 17 and it was not until well into that 
quarter-century that authority for the creation of mercantile corporations, 
the particular type most readily associated with the traditional avowed 
purposes of a commercial treaty, came to be granted by many of the 
states. The seeking of redress in a claims convention for unlawful dam- 
ages to the acquired property of corporations would thus appear to have 
been conceptually possible considerably before the active projection of 
corporations across jurisdictional boundaries in the framework of a com- 
mercial treaty. 

It has been remarked, furthermore, that a real practical need for seeking 
treaty protection for corporations began to appear only around the turn 
of the century.7® But that period was one in which the United States 
Government was showing slight interest in concluding general commercial 
treaties, and hence having little occasion to make decisions about the sub- 
ject. Very few indeed were entered into between the Serbian treaty of 


16 Also of possible pertinence to the conceptual feasibility of treaty-making about 
corporations was the doctrinal debate between the ‘‘fictional’’ and ‘‘natural’’ schools 
which, according to Latty, was still so unresolved at the beginning of the 20th century 
that at that time ‘‘it could not be said ... that there was any well defined principle 
of international law’’ as to the juridical position of foreign corporations. ‘‘Interna- 
tional Standing in Court of Foreign Corporations,’’ 29 Mich. L. R. 28, 32 (1930). In- 
deed, historically the ‘‘attribution of personality to business corporations was a matter 
of slow evolution’? (Baty, ‘‘The Rights of Ideas—and of Corporations,’’ 33 Harv. L. R. 
358, 360 (1920)), an evolution accompanied by much debate. For example, Prof. Hoh- 
feld argued vigorously in an article published in 1909 that the ‘‘only conduct of which 
the state can take notice by its laws must spring from natural persons—it cannot be 
derived from any abstraction called the ‘corporate entity’. ..’’ 9 Col. L. R. 285, 289. 

17 Justice Frankfurter in the Neirbo case, supra, 170. The American cases cited by 
Beale as settling the proposition, already known at common law, that a corporation may 
lawfully act (by agent) outside the jurisdiction of its creation, date mostly from the 
end of the 19th century (The Law of Foreign Corporations 154 (Boston, 1904)); and 
Keasbey remarks that it was only in 1865 that New Jersey, a leader in the latter 19th 
century in adopting legislation facilitating incorporations, recognized by statute that 
‘any company organized under the general law might carry on part of its business out- 
side of the state.’? ‘‘New Jersey and the Great Corporations,’’? 13 Harv. L. R. 198, 
204 (1899). 

18 Justice Brandeis, in the course of his dissenting opinion in Liggett Co. v. Lee, 
states: ‘‘ Authority to incorporate for mercantile business, where specifically provided, 
was given relatively late. E.g., Md. Laws 1894, e. 599; Tenn. Acts 1887 ce. 139; Vt. 
Laws 1884, no. 105; compare Ind. Laws 1889, e. 81, No. 1. And see Cook on Corpora- 
tions (1889), p. 91: ‘The general corporation laws [of Penna.] do not provide for 
mercantile corporations.’ >? 288 U. S. 517, 541, 555 n. Texas affords another illustra- 
tion: Empire Mills v. Alston Grocery Co., 15 S. W. 505 (1891). 

19 Jones, ‘‘Claims on Behalf of Nationals Who Are Shareholders in Foreign Corpora- 
tions,’? 26 Brit. Year Book of Int. Law 225-226 (1949). See also 3 Hackworth’s Digest 
432. In Wharton’s Digest (1887) there appears only negligible material on eorpora- 
tions, whereas in Moore’s Digest, published 20 years later, the amount is moderately 
substantial. 
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1881 and the Japanese treaty 30 years later? There were, it may be 
noted, two instances during that time when the United States had occasion 
to experiment with the formulation of international engagements regarding 
corporate rights through the medium of special-purpose agreements.” 
Thus there was no sharp break in treaty policy, but a period of gestation, 
so to speak, during which an assured basis for a re-oriented policy could 
take shape. 

The textual silence of the older treaties with respect to corporate rights 
does not in and of itself, of course, necessarily answer the question of their 
applicability to corporations, if other textual references can be construed 
to cover them by implication. So, in correspondence concerning the dip- 
lomatic protection of corporations, it has sometimes been asserted or as- 
sumed that the word ‘‘citizens,’’ ‘‘nationals’’ or ‘‘subjects’’ in an out- 
standing treaty includes corporations.?? Nevertheless, though there are 
analogies in constitutional and statutory construction for such an interpre- 
tation—as, indeed, there are analogies for the contrary °—an historical 
analysis leads to a presumption that the absence of provisions for corpora- 
tions in past treaties reflects a lack of intention to include rights for cor- 
porations. This presumption is strengthened by other considerations as 
well. An artificial person cannot in fact enjoy a number of rights com- 
monly granted to ‘‘nationals’’ or the like, in commercial treaties (e.g., lib- 
erty of conscience, exemption from compulsory military service). Strictly 
speaking, indeed, it cannot be a ‘‘national’’ or ‘‘citizen,’’ since those terms 
imply relations of personal allegiance to a sovereign state which only 
natural persons can have.2* At no time have corporations been subsumed 
under the expression ‘‘nationals,’’ or the like, in the formal structure of 


20 During that span, it seems that the only general-purpose commercial treaty of a 
normal reciprocal type concluded was that with Peru in 1887, aside from the treaty of 
1894 with Japan, which ended extraterritoriality for the United States in that country, 
and the treaty of 1902 with Spain, following the Spanish-American war. ‘‘After tho 
Civil War, interest in treaty-making decreased with the dwindling of our merchant 
marine and the growing national absorption in industrialization and the development of 
our natural resources.’? Fact Sheet, cited supra, p. 4. 

21 Infra, at notes 26 and 27. 

22 Foreign Relations, 1889, pp. 480-483 (Art. I, 1837 treaty with Greece); Foreign 
Relations, 1891, pp. 3-4 (Art. IX, 1853 treaty with Argentina); Foreign Relations, 
1899, pp. 345-347 (taxation under the treaties of 1850 with Switzerland and 1875 with 
Belgium); Foreign Relations, 1902, pp. 37-42 (1829 treaty with Austria-Hungary); 
Foreign Relations, 1910, pp. 61-66 (Art. ITI, 1853 treaty with Argentina); 3 Foreign 
Relations, 1929, pp. 227-229 (1864 and 1928 treaties with Honduras); and 3 Hack- 
worth’s Digest 428 (Art. XXIV, 1858 treaty with China). Further, see 2 Hyde, Inter- 
national Law 1181 (2nd ed.); and compare Pearl Assurance Co. v. Harrington, 38 F. 
Supp. 411, 413 (1941). 

23 For summary of statutory and constitutional construction, see 18 C.J.S. 388-389; 
7 Words and Phrases 255-262 (1952), and note 15 supra. 

24 By way of a comparative note, McGovney, loc. cit, emphasizes that the Supreme 
Court consistently, ‘‘over and over again, early and late’? (p. 861), has held a corpora- 
tion not actually to be a ‘‘citizen’’ for constitutional purposes. The jurisdictional 
privilege developed for corporations under the diversity-of-citizenship clause was based 
on a presumption concerning the citizenship of the individuals forming the corporation. 
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United States commercial treaties. Moreover, the inclusion of artificial 
persons in the broad sweep of a commercial treaty poses certain special 
problems of a technical as well as a policy nature which require special 
attention; and when commercial treaties did begin evidencing concern with 
corporations as a class, the provisions made for their rights were not only 
set apart from, but were for many years strictly limited as compared with, 
the provisions made for individuals. The now established official view, ac- 
cordingly, is that in general corporations are not deeméd to be within the 


purview of a commercial treaty except as there may be express provision 
to that effect.” 


it 


Although the treaty of 1911 with Japan, like prior treaties, specified 
only ‘‘citizens or subjects’’ in its establishment provisions, it carried also 
a provision, new to United States commercial treaties, as follows: 


Limited-liability and other companies and associations, commercial, 
industrial, and financial, already or hereafter to be organized in ac- 
cordance with the laws of either High Contracting Party and domi- 
ciled in the territories of such Party, are authorized, in the territories 
of the other, to exercise their rights and appear in the courts either 
as plaintiffs or defendants, subject to the laws of such other Party. 

The foregoing stipulation has no bearing upon the question whether 
a company or association organized in one of the two countries will or 
will not be permitted to transact its business or industry in the other, 
this permission remaining always subject to the laws and regulations 
enacted or established in the respective countries or in any part thereof. 
[Article VII] 


The antecedents of this provision in United States practice were, aside 
from the above-cited claims conventions, special agreements with Greece 
in 1890 7° and with Russia in 1904,” though earlier examples occur in the 


Compare, for example, Pilgrim Real Estate, Inc. v. Superintendent of Police, 112 N.E. 
(2d) 796 (Mass. 1953). 

253 Hackworth’s Digest 431-432, This would be so, at least, in the absence of per- 
suasive evidence of a contrary intent in the negotiating record. Compare Swiss Ins. Co. 
v. Miller, 267 U. S. 42, 46 (1925). A similar position apparently has been taken on 
occasion by the Spanish Government (ibid. 430); by British legal officials (Law officers’ 
opinion, 1891, cited in Jones, loc. cit., 228 n.); and by the Supreme Court of Iowa 
(Scottish Union and National Insurance Co. v. Herriott, 80 N.W. 665 (1899)). 

26 This was in the form of an exchange of notes explaining that Art. I of the 1837 
commercial treaty was construed to extend to business companies, especially in respect 
of access to courts, provided only such entities ‘‘always conform’? to the ‘‘laws and 
customs?’ of the country. This exchange appears to have been considered merely de- 
elaratory of municipal law in the United States. Foreign Relations, 1889, pp. 482-483. 

27 Although this agreement is explicitly limited te status and juridical rights, and al- 
though there was at the time in force with Russia a treaty (of 1832) similar to that in 
force in 1890 with Greece, this document was handled independently and as a treaty 
requiring Senate approval. Whether this difference in procedure has bearing on the 
question raised at notes 22-25 supra, is not clear. These agreements were in each in- 
stance apparently occasioned by the policies of the other country (Foreign Relations, 
1889, pp. 480-482; Universal Adjustment Corp. v. Midland Bank, 184 N.E. 152, 164 
(Mass., 1933)), and illustrate the development of provisions on companies in response 
to practical need. 
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practice of other countries.® The precedent established by the treaty with 
Japan was followed by the treaty of 1920 with Siam, Article V thereof 
being identical in its first paragraph with the article of the Japan treaty, 
except for omission of the qualifying phrase ‘‘commercial, industrial, and 
financial.” In lieu of the second paragraph of the Japan treaty article, 
however, there was a paragraph providing most-favored-nation treatment 
and national treatment for American companies with respect to access to 
the courts of Siam. 

Beginning with the treaty of 1923 with Germany, twelve general com- 
mercial treaties were concluded during the inter-war period, all of which 
contained the following provision on companies: 


Limited liability and other corporations and associations, whether 
or not for pecuniary profit, which have been or may hereafter be or- 
ganized in accordance with and under the laws, National, State or 
Provincial, of either High Contracting Party and maintain a central 
office within the territories thereof, shall have their juridical status 
recognized by the other High Contracting Party provided that they 
pursue no aims within its territories contrary to its laws. They shall 
enjoy free access to the courts of law and equity, on conforming to the 
laws regulating the matter, as well for the prosecution as for the de- 
fense of rights in all the degrees of jurisdiction established by law. 

The right of such corporations and associations of either High Con- 
tracting Party so recognized by the other to establish themselves within 
its territories, establish branch offices and fulfill their functions therein 
shall depend upon, and be governed solely by, the consent of such 
Party as expressed in its National, State, or Provincial laws.” 


This series of treaties expands somewhat the coverage of its predecessors 
in that notably the benefits of the provision are extended to non-profit en- 
tities, an advance apparently over normal international practice.” On the 
other hand, additional tests are inserted regarding recognition: viz., in ad- 


28 For example, Great Britain had entered such agreements with several countries, 
beginning in 1862 with France and then Belgium (52 Brit. and For. State Papers 31 
and 24); and a provision on companies had appeared in a number of commercial treaties 
concluded by Belgium, beginning with Portugal in 1874 (65 ibid. 322, Art. IT). 

29 Treaty of Friendship, Commerce and Consular Rights signed Dec. 8, 1923, Art. XII. 
The others were with: Austria, 1928, Art. IX; El Savador, 1926, Art, XII; Estonia, 
1925, Art. XII; Finland, 1934, Art. XVI; Honduras, 1927, Art. XIII; Hungary, 1925, 
Art. IX; Latvia, 1928, Art. XIII; Liberia, 1938, Art. XVII; Norway, 1928, Art. XIT; 
Poland, 1931, Art. XI; and Siam (Thailand), 1937, Art. 5. The treaties with Liberia 
and Siam were called ‘‘friendship, commerce and navigation’’; the rest had the same 
title as the treaty with Germany. In addition, two short establishment conventions 
were concluded, each containing a single substantive article providing most-favored- 
nation treatment for nationals and corporations, with, respectively, Turkey (1931) and 
Greece (1936). 

80 The Siam treaty of 1920 was not explicit on the point, while the Japan treaty of 
1911, as well as the earlier agreements with Greece and Russia, related only to ‘‘com- 
mercial, industrial, and financial’’ entities. Treaties made by other countries usually 
contain this qualifying formula or a variant thereof (e.g. ‘‘for profit’? or ‘‘ economic 
character’’). Sometimes provision will be made for ‘‘civil’’ as well as ‘‘commercial’’ 
entities (e.g, Italy-Albania, 1924, Art. IX, 122 Brit. and For. State Papers 1) and, 
occasionally, for co-operatives (¢.g., Norway-Guatemala, 1938, Art. II, 142 Brit. and For. 
State Papers 619). 
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dition to being duly organized under the laws of one of the parties to the 
treaty, a company, in order to be recognized, must maintain a central office 
in the state of its creation and, secondly, must pursue no aims in the host 
state contrary to the laws of the latter. Finally, the far-reaching reserva- 
tion of the second paragraph of the Japan treaty article is maintained. 
This reservation makes it clear that companies are not on a par with natu- 
ral persons for the purpose of enjoying treaty privileges accorded to ‘‘na- 
tionals’’ with respect to engaging in activities. A similar reservation has 
been common in the contemporary treaties of other countries.* 


Til 


The policy inaugurated with the China treaty of 1946 ** has been to pro- 
vide fully for the rights of companies to the same degree vouchsafed indi- 
viduals, and according to like standards, in all clauses factually applicable 
to both artificial and natural persons. For example: ‘‘Nationals and com- 
panies of either Party shall be accorded national treatment with respect to 
engaging in all types of commercial, industrial, financial and other business 
activities. . . .?33 Just as certain other clauses are, owing to their na- 
ture, framed for ‘‘nationals’’ only, so the task of providing adequately for 
companies in an instrument so broad in scope as a modern treaty of friend- 
ship, commerce and navigation of the type favored by the United States, 
encounters distinct problems requiring special attention. 


Definition, Nationality and Status of Companies 


A “‘company’’ is defined simply and broadly to mean any corporation, 
partnership, company or other association which has been duly formed 
under the laws of one of the contracting parties; that is, any ‘‘artificial’’ 
person acknowledged by its creator, as distinguished from a natural per- 
son, whether or not for pecuniary profit.’ Every association ® meeting 


81 Of a sampling of 63 relevant treaties found in the British and Foreign State Papers 
for the years 1928, 1925, 1930, 1937 and 1938, and involving a wide variety of countries 
other than the U. S., 37 contain a qualification to this effect (sometimes in briefer terms 
and sometimes with the addition of a most-favored-nation clause). Of the remainder, 
23 achieve a comparable result by limiting the rights of companies to most-favored- 
nation treatment, with or without an accompanying reference to an obligation to con- 
form to the local laws; in one, the company provision is unilateral; and in another the 
provision on companies is confined expressly to the matter of juridical status. One in- 
strument is of uncertain classification: a treaty of 1925 between Hungary and Poland 
(122 Brit. and For. State Papers 861, Art. 3). Earlier examples of an explicit reser- 
vation like that in the U. S. treaties in reference may be found in a number of treaties 
or agreements dating from the two decades preceding World War I, to which Japan, 
Russia, Germany, or Austria-Hungary, respectively, were signatory. 

82 Citations to this and subsequent treaties are in note 1 supra, and will not be 
repeated. 

88 Art. VII, par. 1, Japan treaty of 1953. 

84 The standard definition is exemplified by Art. XXII, par. 3, of the 1953 Japan 
treaty. The question of government corporations is not dealt with in the present paper. 

85 A ‘‘company’’ for treaty purposes includes common-law partnerships and other 
unincorporated associations which are not regarded as distinct legal persons. This ab- 
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this simple test of valid existence must be accounted by the other party a 
company of the party of its creation, and have its juridical status recog- 
nized without any reservation for the laws of the forum. In comparison, 
as above noted, the twelve United States treaties of the 1923-38 series con- 
tained two additional requirements. Projected multilateral conventions * 
and treaties of other countries (especially of the twentieth century) dealing 
with companies,*” have very frequently contained a requirement of the same 
general type as the ‘‘central office’ requirement—usually in terms of 
‘seat’ (“siège sociale’), sometimes ‘‘domicile,’’ occasionally ‘‘regis- 
tered’’—without necessarily leaving clear in all cases whether is meant 
merely the legal headquarters, or the real center of management, or the 
center of exploitation ; ** and a ‘‘control’’ test has sometimes been favored. 


sence of differentiation between those which are, and those which are not, endowed with 
legal personality is stated to have been the general commercial treaty practice also of 
other countries (22 A.J.I.L. Spec. Supp. 160 (1928) as cited infra). U. S. Treaties 
follow the usual conflict-of-laws rule to the effect that the law of the place of creation 
determines whether a given association, whatever its name, enjoys the attribute of legal 
personality. IJbid. 189; Liverpool Insurance Co. v. Massachusetts, 10 Wall. 566; Puerto 
Rico v. Russell and Co., 288 U. S. 476 (1933); 2 Beale, Conflict of Laws 736-738, 766- 
767 (1935); Wolff, Private International Law 302 (1950). 

86 For example, the recommendations of the League of Nations Committee of Experts 
for the Progressive Codification of International Law on conventions concerning, re- 
spectively, ‘‘Recognition of the Legal Personality of Foreign Commercial Corporations’? 
and ‘Nationality of Commercial Corporations and their Diplomatic Protection’? (Art. 
I of Draft Convention in each case), 22 A.J.LL. Spec. Supp. 202 and 166 (1928); 
tt Declaration on the Juridical Personality of Foreign Companies,’’ opened for signa- 
ture at the Pan American Union on June 25, 1936 (ratification of the U. S. deposited, 
Treaty Series No. 973). Art. 19 of the project on Private International Law preparcd 
by the International Commission of Jurists (Rio de Janeiro, 1927) for submission to 
the 6th Conference of American States proposed that nationality be determined by 
‘‘where the general meeting of shareholders is normally held’’ or, alternatively, by the 
location of its principal governing board (22 A.J.I.L. Spec. Supp. 273, 275 (1928)). 

87 This was true, for example, of four-fifths of the sample mentioned in note 31 supra. 
A notable group exception is afforded by a number of the treaties concluded between 
Siam and European countries in 1937-38. 

88 The normal continental rule apparently is that the determining factor is ‘‘siége 
sociale,’’ in the sense of real center of administration or management. Wolff, Private 
International Law 297, 301 (Oxford, 1950). Further on ‘‘siége sociale,’’ and the pos- 
sibility of determining nationality by criteria other than center of management, see ibid. 
297-299; and Ripert, Traité Elementaire de Droit Commercial 250-251, 370-371 (Paris, 
1951). 

89 E.g., Kronstein, ‘‘ The Nationality of International Enterprise,’’ 52 Col. L. R. 983, 
1001-1002 (1952); Ripert, op. cit. 371. The control test has been applied, for example, 
by the Franco-German Mixed Arbitral Tribunal, under the terms of the Treaty of 
Versailles (Lauterpacht, Annual Digest, 1919-22, p. 227, 1923-24, p. 259, 1925-26, p. 
283). See also, for example, see. 301(2) of the International Claims Settlement Act of 
1949, as amended (P.L. 285, 84th Cong., Ist Sess., approved Aug. 9, 1955); and the 
Trading with the Enemy Act, as construed in the 1947 and 1952 Uebersee cases, 332 
U. S. 480 and 343 U. S. 205. It has been suggested that ‘‘in general there has been in 
the post-war period a tendency to regard the contro] test as a transient measure condi- 
tioned and justified by reasous of national safety’’ (2 Oppenheim’s International Law 
(7th ed., Lauterpacht) 276 n.). This subject has recently been reviewed by Domke, 
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The question of what should constitute a proper test has been much 
debated.*° 

The simple ‘‘classical’’ test, which has been found acceptable by all 
countries with which the United States has signed commercial treaties 
since the late war, nevertheless follows a number of earlier treaties, 
especially examples dating from the last century, and is consonant also 
with other precedents.*? Further, it represents the practice followed by 
United States courts in determining the ‘‘citizenship’”’ of corporations for 
jurisdictional and constitutional purposes.*® Moreover, it fits consistently 
into the general scheme of the current treaty type in that it adapts to 
companies a nationality test analogous to that applied with reference to the 
other major objects dealt with in the treaties: goods, ships and individuals. 
A vessel, by definition, is deemed to have the nationality of the country 
whose flag it lawfully flies, without reference to such questions as who 
owns it or where it was built; ** goods receive treaty benefits by virtue of 
having been grown, produced or manufactured within the territories of a 
party, without reference to who produced them or the routes of their trans- 
port in international trade; ** and an individual is a national of a party 
which claims him under its laws.** 


tt í Piercing the Corporate Veil’ in the Law of Economic Warfare,’’ Wisconsin Law Re- 
view (Jan. 1955), pp. 77-90. A ‘‘control’’ test is not necessary for such purpose in the 
treaty, however, as the treaties of the current series all contain an ‘‘ essential security’? 
reservation (e.g, Art. XXI, par. 1(d), Japan treaty). 

40 One writer has concluded that, as to a recognized test of nationality, ‘‘in the cor- 
porate field, we find confusion and uncertainty’? (Timberg, ‘‘Corporate Fictions,’’ 46 
Col, L. R. 533, 572 (1946)). 

41 E.g., the above-cited agreement of 1890 with Greece. A number of illustrations are 
afforded by treaties or agreements of that period entered into by Great Britain, Belgium, 
or Germany, respectively. An unusual compromise is found in an exchange of notes to 
the Italo-Rumanian treaty of 1930, providing that the rights accorded companies, in 
principle limited to those ‘‘domiciled’’ in the country of charter, will in certain in- 
stances be extended to those which ‘‘even’’ have their seat outside the country to which 
they ‘‘belong’’ (133 Brit. and For. State Papers 685, 712). 

42 Crandall, ‘‘ Principles of International Law Applied by the Spanish Treaty Claims 
Commission,’’? 4 A.J.I.L. 806, 814-815 (1910); Feller, ‘‘The German-Mexican Claims 
Commission,’’ 27 ibid. 62, 68 (1933); Woolsey, ‘‘Litigation of the Sabotage Claims 
Against Germany,’’ 35 ibid. 282, 299-301 (1941); 6 Moore’s Digest 641; Borchard, 
Diplomatic Protection of American Citizens Abroad 623; 2 Hackworth’s Digest 567, 3 
ibid, 420, 423. However, the government will not necessarily choose actually to espouse 
a specific claim in which a corporation lacks a substantial national interest in its owner- 
ship (see, for example, 1 Whiteman, Damages in International Law 129; 2 Hackworth’s 
Digest 500, 5 ibid. 845; and Art. 2(B) of Agreement on Settlement of Pecuniary Claims 
Against Yugoslavia, signed July 19, 1948, T.I.A.S. No. 1803). 

48 Drachsler, ‘‘The Status of Alien Corporations in the Law of the United States,’’ 
23 Fordham Law Review 49, 50 (1954); Steamship Co. v. Tugman, 106 U. S. 118 
(1882); Thomas v. Trustees, 195 U. S. 207 (1904); 20 C.J.S. 10. 

44 The standard rule recites: ‘‘ Vessels under the flag of either Party, and carrying 
the papers required by its law in proof of nationality, shall be deemed to be vessels of 
that Party ...’’ (Art. XIX, par. 2, Japan treaty of 1953). 

45 See, for example, Art. XXIV, par. 7, of the 1951 treaty with Greece in conjunction 
with Arts. XVII, par. 2, and XXI, par. 5, of the same. 

46 This normal principle is not usually spelled out in the commercial treaties. Two 
instances, in which it is, are afforded by the 1954 treaty with the Federal Republie of 
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The adoption of the simple test has been undoubtedly facilitated by “ke 
clear distinction maintained in the treaties between the so-called ‘‘civ:l’’ 
and ‘‘functional’’ capacities of companies. The recognition of status end 
nationality does not of itself create substantive rights; these are dealt, 
with elsewhere on their own merits. Thus the acknowledgment of a 
fact—the existence and legitimate paternity of an association—is not con- 
fused with problems associated with the functional rights and activities 
of alien-bred associations—whether or not they be for pecuniary profit." 


Access to Courts *° 


One of the normal consequences of recognition, an attribute of ‘‘civil’’ 
capacity, is the capacity to appear in the courts of justice, whether as 
plaintiff or as defendant.®° While it is generally presumed, and under 
liberal rules of construction presumably would be held, that the recognized 
possession of the capacity to appear carries with it the right of appearing, 
enjoyment of a capacity does not as such necessarily mean that the exercise 
of the right will be permitted." In any event, the recognition of the 
capacity does not determine the terms and conditions under which the 
right to sue and be sued may be exercised. 

In the 1911 treaty with Japan and the 1920 treaty with Siam the right 
is framed as follows, in terms very similar to those normally employed in 
treaties of other countries: ‘‘appear in the courts either as plaintiffs or 


Germany (Art. XXV, par. 6; Protocol, par. 22) and the 1951 treaty with Israel (ac- 
companying exchange of notes). 

47 Nationality and juridical status do not exhaust the roster of attributes of ‘‘eivil 
capacity,’’ as given in the usual definition. However, insofar as the exercise of rights 
associated with other civil attributes (e¢.g., capacity to own property) is concerred, 
this is dealt with specifically in the treaty, as is the exercise of rights associated with 
functional capacity. 

48 In foreign treaty practice, in contrast, there has been evident a tendency to dcal 
with business corporations to the exclusion of non-profit societies. See note 30 supra. 
The League of Nations projects, cited supra, were for their part confined to ‘‘commcr- 
cial’’ corporations. For material bearing on this point, see Latty, loc. cit. 33-37, and 
Wolff, op. cit. 301. 

49 See Wilson, article in 47 A.J.I.L. (1954), cited supra. 

50 The inclusion of entities lacking legal personality in the concept of ‘‘companies’’ 
for treaty purposes (supra, note 35) is warranted on the ground that it is not always 
necessary for an association to have a distinct and independent personality for it to be 
recognized and regarded as an entity ‘‘capable of exercising certain rights and subjoct to 
certain obligations of a collective nature’? (¢.g., to sue or be sued). 22 A.J.I.L. Spec. 
Supp. 159 (1928) (as cited supra, note 36); also Bryant Smith, ‘‘ Legal Personality,’’ 37 
Yale L. J. 283, 299 (1928). Since the treaty rule is ‘‘national treatment,’’ the question 
is left open as to whether, and under what circumstances and conditions, an unincorpo- 
rated entity might be allowed to appear as party to litigation or exercise other rights. 
On this subject see notes in 37 Mich. L. R. 141 (1938); 38 Col. L. R. 454 (1938); 33 
Calif. L. R. 444 (1945); Dodd, ‘‘Dogma and Practice in the Law of Associations,’’ 42 
Harv. L. R. 977 (1929) ; Sturges, ‘‘ Unincorporated Associations as Parties to Actions,’’ 
33 Yale L. J. 383 (1924); and cases applying Rule 17(b) of the Federal Rules of Civil 
Procedure. 

51 Recognition of legal status does not necessarily carry with it the right to access to 
courts. See 20 C.J.S. 65-67; Rabel, The Conflict of Laws (1947, Michigan Legal 
Studies), IL, pp. 203-206. 
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defendants, subject to the laws of such other Party.’’ The 1923-38 series 
merely elaborated somewhat the same thought. The more recent treaties 
introduced revisions which may be summarized in four parts as follows: 


First, the basie standard established is that of national treatment: t.e., 
the companies of one party will be allowed access to the courts of the other 
party on terms no less favorable than those applicable to the companies 
of such other party. As corollary to prohibiting discrimination as be- 
tween the alien and the domestic company, there is no proviso to the effect 
that the exercise of this right may be qualified by local laws.®* 

Secondly, most of the later treaties carry a protocol provision explaining, 
as a corollary of the major principle, that the non-discrimination rule 
shall extend to requirements regarding security for costs.°* This provision 
follows prevailing United States practice to the effect that requirements 
for security should be based on objective tests, such as residence or owner- 
ship of property within the jurisdiction, rather than on the subjective 
test of nationality.°° It precludes the imposition of discriminatory re- 
quirements which might burden the pursuit of judicial remedies and which 
otherwise, in the absence of a clear recorded understanding, might possibly 
be thought permissible under the treaty.** 

Thirdly, in recognition of the widespread present-day existence of com- 
missions and agencies outside the regular judiciary to adjudicate, or to 
make determinations affecting, important interests and privileges, the usual 
provision for access ‘‘to the courts of justice, in all degrees of jurisdiction”? 
is expanded in the new treaties so as to include in the same way ‘‘adminis- 
trative tribunals and agencies.’’ 

Fourthly, relief from domestication and registration requirements has 
been provided for the company which has not been admitted to do business, 
and in fact is not engaged in activities within the jurisdiction, but which 
has oceasion nevertheless to resort there to litigation (as to sue for breach 
of contract or infringement of trademark). The antecedent of this pro- 


52 This standard is usually supplemented by a most-favored-nation treatment clause. 
A representative provision is that in the 1953 treaty with Japan (Art. I'V, par. 1). 

58 The phrase ‘‘in conformity with the applicable laws and regulations’? occurs, how- 
ever, in the wording of the treaties with China and Italy. This phrase is framed in 
such manner as to imply that it does not constitute a reservation detracting from the 
treaty right; and such phraseology has been omitted from subsequent treaties, 

54 E.g., Protocol, par. 1, of the Japan treaty: ‘‘The term ‘access to the courts of 
justice and to administrative tribunals and agencies’ as used in Article IV, paragraph 1, 
comprehends, among other things, legal aid and security for costs and judgment,’’ For 
variant formulas see treaties with Ireland. (Protocol, par. 4), Ethiopia (Art. VII, par. 
2), Germany (Protocol, par. 6). 

55 20 0. J. S. 368-373; 3 Hackworth’s Digest 569. 

še The only U. S. treaty in the inter-war period which mentions the subject is that 
with Estonia, which states in a Protocol that the access-to-courts provision does not em- 
brace deposit of security requirements, There are continental cases reported in Lauter- 
pacht’s Annual Digest of Public International Law Cases holding that a general access- 
to-eourts provision, without more, does not establish a rule with respect to such require- 
ments (op. cit., 1919-22, p. 243; 1929-30, p. 263; 1931-32, p. 276; 1933-34, p. 307). 
Similarly see Nussbaum, ‘‘ American-Swiss Private International Law,’’ 47 Col. L. R. 
186, 189-190 (1947). 
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vision is an understanding attached by the United States to its adherent c 
to the 1936 Inter-American Declaration on the Juridical Personality cf 
Foreign Companies (cited above, note 36), for the reason that without 
this understanding the Declaration ‘‘would be of little value’’ to United 
States corporations in countries where it had been the practice ‘‘to require 
companies which have no permanent establishment, branch or agency in 
the country to register or domesticate themselves before they may becone 
party to a suit, which registration or domestication would require payment 
of large fees, or subjection to taxation.’’ 5” 


Functional Rights of Companies 


From the viewpoint of economie foreign policy, a major current i- 
centive for seeking modern treaties is the desire to establish agreed legal 
conditions favorable to private investment." Inasmuch as investme it 
nowadays occurs predominantly through the corporate medium, provisio 1s 
for the rights merely of individuals would fail to a serious extent to meat 
real investor needs. Traditionally, the standard of ‘‘national treatment’ 
for the activities of natural persons has been written into United States 
commercial treaties so that such persons are enabled freely to go about 
their affairs without discriminatory burdens or harassments. A salient 
characteristic of the treaties of the past ten years, therefore, has been the 
explicit extension to company activity of the same long-established prin- 
ciple. These treaties (with such exceptions and qualifications as will be 
mentioned below) thus assure to companies of either party equality of 
treatment with companies of the other party, with respect to engaging 
in all ordinary business activities, commercial, industrial and financial 
This principle applies to both the initial establishment of an enterpr se 
(the entry into the activity) and to the terms and conditions under which 
the company is entitled subsequently to conduct its enterprise (carry on 
the activity). To the extent that national treatment is not agreed upon, 
and in any event, the company will enjoy most-favored-nation treatment."* 

This principle is set forth in general terms, so as to comprehend the 
whole range of factors affecting the competitive position of the foreign 


57 Report of the Secretary of State on the Declaration, Sen. Exec. E., 77th Cong., 1st 
Sess. (1941), p. 3. A series of articles concerning ‘‘the judicial status of non-registe-c« 
foreign corporations’? in particular countries has run in the Tulane L. R., as follovze: 
Vol. 6, p. 558 (Argentina, Chile, Uruguay); Vol. 7, p. 210 (Brazil), p. 341 (Moxien); 
Vol. 8, p. 542 (Colombia); Vol. 9, p. 409 (Ecuador); Vol. 10, p. 58 (Nicaragua); Vol. 
12, p. 74 (Guatemala); Vol. 15, p. 521 (Panama); Vol. 17, p. 575 (Venezuela). 

58 For illustrative examples of this viewpoint, which has been repeatedly asserted ir 
recent years, both officially and unofficially, see testimony cited at note 2 supra; Fino 
Declaration of the 37th National Foreign Trade Convention (N. Y., 1950, Nat. Tor 
Trade Council, Inc.) 16-17; and 68 Stat. 847. 

so Art. VII (in four paragraphs) of the Japan treaty exemplifies the approach tacı 
to providing for the business activities of companies. The same approach is in p-in 
ciple extended to non-profit activities (Art. VITI, par. 3). The 1946 treaty with Chine, 
however, which marked the transition in U. 8. treaty policy toward companies, was scmc 
what more reserved in its approach; it mentioned national treatment as a principle ts 
be generally aimed for, but subject to a reservation for such municipal legislatior n 
might deviate from that principle (Art. III, par. 3). 
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company in relation to the domestic company. But separate provisions 
deal with the special subjects of taxation, of employment of personnel 
and of real property. In the tax article, the basic principle remains na- 
tional treatment and most-favored-nation treatment; but in the course of 
elaborating this principle in this highly technical field, adjustments are 
made concerning the apportionment of world income for tax purposes * 
and for double-tax conventions and other reciprocity arrangements. In 
the matter of employment, provisions have been developed technically 
going beyond national treatment, to prevent the imposition of ultra- 
nationalistic policies with respect to essential executive and technical per- 
sonnel. As to tenure of real property, assured national treatment is 
limited to leaseholds of property needed for the conduct of treaty-recog- 
nized activities, thus substantially reconciling the treaty commitment with 
the alien disabilities existing in the laws of certain States of the Union. 

In the matter of protection of acquired property, on the other hand, 
national and most-favored-nation treatment, though included as supporting 
standards, do not represent the major standard of treatment stipulated. 
The major standard, rather, is non-contingent, as in international law.** 
It is provided that there be ‘‘most, constant protection and security” and 
freedom from unreasonable searches and seizures; that there be no arbi- 
trary or unreasonable impairment of a lawfully acquired interest; and, 
above all, that prompt, just and effective compensation be given in event 
of expropriation, regardless of the extent to which nationals and companies 
of the expropriating party may be denied such compensation.® 


Utilization of the Domestic Company Device 


The Supreme Court held in Jordan v. Tashiro ® that under the 1911 
treaty with Japan, subjects of that country were entitled, as a necessary 


60 E.g., Japan treaty, Art. XI, par. 4. The foreign company is made taxable only as 
to income attributable to business done in the host country, a provision more advan- 
tageous than merely national treatment (under which tax liability might lie for the 
company’s entire or ‘‘world’’ income). 

6i E.g., Japan treaty, Art. XI, par. 5. 

62 E.g., Japan treaty, Art. VIII, par. 1. This allows, first, free choice in selection of 
‘accountants and other technical experts, executive personnel, attorneys, agents and 
other specialists’? generally; and, second, freedom from professional licensing require- 
ments in the particular case of ‘‘accountants and other technical experts’’ needed for 
interna] auditing and survey purposes. A provision of this type first appeared in the 
Uruguay treaty (1949), and is not found in several of the treaties. 

63 E.g., Japan treaty, Art. IX, par. 1. For recent summaries of the real property 
laws of the several States, as concerns alienage disabilities, see: McGovney in 35 Calif. 
L. R. 21-24 (1947) ; Boyd in 51 Mich. L. R. 1005 n. (1953); and Wilson, in 48 A.J.LL. 
363-365 (1954). 

64 For fuller discussion, see Wilson in 45 A.J.I.L. (1951), cited supra. 

65 A representative formulation of basie property-protection arrangements is Art. VI 
of the Japan treaty, together with Art. V, par. 1, thereof. The last-named (generally 
precluding ‘‘ unreasonable or discriminatory measures that would impair legally acquired 
rights or interests’’) first appeared in the Uruguay treaty of 1949. 

66 278 U. B. 123 (1928). 
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and proper incidental to the rights accorded by the treaty, to form and us 
the instrumentality of a domestic company, even though the treaty did no: 
refer to this possibility. The right to organize and operate domestic 
companies, which was thus found to be implied in that treaty, was made 
the subject of a specific provision in eleven of the treaties of the 1923-38 
series. This series of treaties, in reflecting a pioneering move in this 
subject, adopted the cautious principle of most-favored-nation treatment 
as to the right of nationals of one party to organize and participate in 
companies chartered under the laws of the other party. As to the fuac- 
tional rights of these domestic companies, as such, the treaties avoided both 
national and most-favored-nation treatment, but maintained the non- 
committal position that local legislation exclusively should govern.®? 

The treaties of the current period have revised this approach in three 
respects. First, the right to constitute a domestic company is expanded 
to include, in addition to the rights given ‘‘nationals’’ in the premises, ihe 
right of the alien company to establish a domestic subsidiary or, if it wishes, 
to acquire a subsidiary by buying up controlling interests in an existing 
domestic company. Secondly, the standard applicable to the right to 
organize domestic companies is in principle national treatment. However, 
owing to the frequent existence of legislation technically at variance with 
this principle in respect of such materially inconsequential matters as 
citizenship requirements for the signers of articles of incorporation or for 
certain members of the board of directors, the treaties in their latest 
version provide a limited qualification as follows: 


The provisions of paragraph 1 of the present Article shall not pre- 
vent either Party from prescribing special formalities in connection 
with the establishment of alien-controlled enterprises within its terri- 
tories; but such formalities may not impair the substance of the rights 
set forth in said paragraph. 


67 Art. XIII of the 1923 treaty with Germany. In other treaties of the period the 
like article appeared as that next following those cited in note 29 supra, except the treaty 
with Siam from which the provision was omitted. 

68 The provision of the treaty with Japan, cited at note 33 supra, continues as follows: 
‘í Accordingly, such nationals and companies shall be permitted within such territorie:: 
(a) to establish and maintain branches, agencies, offices, factories and other establis- 
ments appropriate to the conduct of their business; (b) to organize companies undcr 
the general company laws of such other Party, and to acquire majority interests in 
companies of such other Party; and (e) to control and manage enterprises which they 
have established or acquired. Moreover, enterprises which they control, whether in the 
form of individual proprietorships, companies or otherwise, shall, in all that relates io 
the conduct of the activities thereof, be accorded treatment no less favorable than th:t 
accorded like enterprises controlled by nationals and companies of such other Party.’’ 

89 Art. VII, par. 3, of the Japan treaty. Most of the preceding treaties (those with 
China, Italy, Ireland, Colombia, Denmark, Greece, Uruguay) dealt with this matter ia 
a different way: namely, the right to organize domestic companies is framed in non- 
contingent terms (ie. without a national treatment standard), with the result that £o 
long as effective procedures are available there need not be identity of treatment as be- 
tween the alien and the local party (e.g., Art. VI, par. 2, treaty with Ireland) ; the mosit- 
favored-nation standard also is applicable. 
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Thirdly, the ‘‘controlled’’? domestic company is itself assured national 
treatment; discrimination against it in any way by reason of its domination 
by alien interests is not permissible. 


Piercing the Corporate Veil 


The marked hesitancy toward undertaking extensive treaty com- 
mitments in favor of alien corporations which has been manifest during 
the past half-century on the part of treaty-making countries, may have 
been in part attributable to a fear lest such commitments could become a 
cloak under cover of which rights would be gained by interests of third 
countries—in a situation in which the party to the treaty would not wish 
to be obligated to accord them, whether because such third countries were 
not party to the reciprocal arrangements embodied in the treaty or for 
other reasons. The recent treaties signed by the United States, at any 
rate, indicate that this possibility of a ‘‘free ride’’ by third-country inter- 
ests is one to be guarded against; and it may be supposed that the reserva- 
tion contained in those treaties for ‘‘piercing the corporate veil’’ has 
facilitated the post-1945 advance in the bilateral assumption of undertak- 
ings regarding corporations. That is, each party reserves the right to 
apply measures 


denying to any company in the ownership or direction of which na- 
tionals of any third country or countries have directly or indirectly the 
controlling interest, the advantages of the present Treaty, except with 
respect to recognition of juridical status and with respect to access 
to courts... .7° 


It will be observed that this reservation does not specify an automatic 
condition precedent to the enjoyment of treaty rights by companies; rather, 
it is a latent protective clause which a party may utilize if it wishes to 
take the initiative of so doing. Further, this reservation is directed 
primarily at the exercise by a company of its ‘‘functional’’ rather than its 
“civil” capacity. It cannot be invoked in a manner to deny recognition of 
nationality and legal existence, or of access to courts, regardless of the 
dominant real interests in the company. 

The later treaties also provide for two circumstances in which a party 
is, on the other hand, obliged to ‘‘pierce the corporate veil.’ These both 
relate to protection of acquired property, and endeavor to assure that the 
investments of the ultimate party in interest, lying behind the corporate 
facade, are safeguarded. The principal of these is a provision, usually in 
the protocol, clarifying the applicability of the rule requiring prompt, just 
and effective compensation in event of expropriation: 


70 E.g., Japan treaty, Art. XXI, par. 1(e). The ‘‘except’’ clause is not in the reser- 
vation found in the Italy and China treaties. 

71 The ‘‘explanatory note’? to sec. 41.71 (b)(3) of the CFR, regarding criteria used 
in determining the nationality of a company for purposes of eligibility of its representa- 
tives for ‘‘treaty trader’? visas, suggests one type of situation in which the United 
States might resort to the reservation (33 Dept. of State Bulletin 477 (1955)). 
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The provisions of .. . for the payment of compensation shall ex- 
tend to interests held directly or indirectly by nationals and companies 
of either Party in property which is taken within the territories of 
the other Party.” 


That is, a party must ‘‘pierce the veil’’ for purposes of assuring, but 
may not do so for purposes of denying, compensation to nationals of the 
other party on account of the interests they hold in any company whose 
property is expropriated, regardless of the nationality of the company, and 
however fractional or intermediately held such interests may be.” The 
second similar feature is one providing that any ‘‘enterprise’’ in which 
nationals or companies of one party have a ‘‘substantial interest’’ must 
be accorded, in the other, ‘‘not less than national treatment and most- 
favored-nation treatment in all matters relating to the taking of privately 
owned enterprises into public ownership and to the placing of such enter- 
prises under public control.” "+ This would cover, for example, the se- 
lection of enterprises for nationalization under a nationalization program, 
and protect entities which are neither chartered by the espousing state nor 
controlled by its nationals. 


12 Japan treaty Protocol, par. 2. A provision of this sort first appeared in the 1948 
treaty with Italy. 

78 A similar approach was adopted in the peace settlements following the two World 
Wars (e.g. Art. 297(e) of the Treaty of Versailles; Art. 78(4) of the Treaty of Peace 
of 1947 with Italy, 61 Stat. 1245); and Art. 2(c) of the U. S.-Yugoslav Agreement on 
Pecuniary Claims Against Yugoslavia of July 19, 1948, T.I.A.S. No. 1803. Cf. the 
formulae adopted in Art. I of the U. S.-Mexican Claims Convention of 1923, wherein a 
‘substantial’? interest was stipulated; in the German-Mexican Claims Convention of 1925 
and the Anglo-Mexican Claims Convention of 1926, allowing claims only if the German 
or British stockholder interest exceeded 50% (Feller, ‘‘The German-Mexican Claims 
Commission,’’ 27 A.J.I.L. 62, 66-68 (1933), and 1 Whiteman 132); and in the Inter- 
national Claims Settlement Act of 1949, as amended, requiring American ownership of 
at least a 25% beneficial interest in the foreign company (sec. 311 (b), P.L. 285, ap- 
proved Aug. 9, 1955). It should be noted that the latter law has to do with the dis- 
tribution of a lump-sum settlement already obtained from the foreign government; and 
the ‘‘primary purpose’’ of a cut-off figure this high was stated to be administrative 
convenience (Cong. Ree., July 25, 1955, p. 9794). For a variant formula see paragraph 
10 of agreement of Jan. 24, 1948, between the U. K. and Poland, 2 Int. L. Q. 544, 547. 

Jones, ‘*Claims on Behalf of Nationals Who Are Shareholders in Foreign Corpora- 
tions,’’ 26 Brit. Year Book of Int, Law 225 (1949), concludes that the ‘‘probable state 
of international law’’ (p. 251) is that intervention, unless provided by treaty, is 
‘*eonfined to exceptional cases’’ (pp. 256-257). Further, see 2 Hyde, op. cit. 904-908; 
comment on Art. 16(b), Harvard draft convention, ‘‘Responsibility of States for 
Injuries to Aliens,’’ 23 A.J.I.L. Spec. Supp. 201 (1929); Maurer, ‘‘ Protection of Non- 
Enemy Interests in Enemy External Assets,’’ 16 Law and Contemporary Problems 407, 
422-432 (1951); Berger, ‘‘ ‘Disregarding the Corporate Entity’ for Stockholders’ 
Benefit,’’ 55 Col. L. R. 808-829 (1955); and Baade, Diplomatie and Treaty Protection 
of Nationals Who Are Shareholders in Legal Entities Organized or Created under the 
Law of a Foreign State (LL.M. Thesis, Duke U., 1955). 

74 Art. VI, par. 4, of the Japan treaty. Such a provision first appeared in the 1948 
treaty with Italy (Art. V, par. 3). A third notable respect in which the treaties afford 
protection to the parties-in-interest lying behind the corporate fagade is that treated 
supra, at note 68, regarding the activities of alien-controlled domestic companies. Com- 
pare the axiomatic generalization ‘‘ex hypothesi, no state can intervene on behalf of a 
corporation against its own government’’ (Jones, loc. cit. 257). 
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Reconciliation of Basic Principles to Special Requirements of the 
Contracting Parties 


The major policy impediment historically standing in the way of United 
States treaty engagements regarding the establishment and activities of 
alien corporations is the reserved rights of the States under the Constitu- 
tion to bar or condition the admission of foreign (out-of-State) corpora- 
tions, insofar as intra-State operations are concerned.” The formula 
which has been devised to provide in principle for realizing the major 
modern treaty objective of securing national treatment for alien com- 
panies, without infringing on the prerogatives of the States, has been as 
follows: 


National treatment accorded under the provisions of the present 
Treaty to companies of . . . shall, in any State, Territory or posses- 
sion of the United States of America, be the treatment accorded 
therein to companies created or organized in other States, Territories, 
and possessions of the United States of America.”* 


All out-of-State companies, whether companies of a foreign country or of 
a sister State, being alike ‘‘foreign,’’ each State is left free to exercise its 
prerogative so long as it does not single out the alien ‘‘foreign’’ company 
for discrimination as compared with the United States ‘‘foreign’’ company. 

Notwithstanding its superficially unilateral character, this formula is not 
considered to result in fact in any significant inequality of treatment as 
between the treaty parties because: (1) the business and economy of the 
United States are today national, and corporations operate freely across 
State lines; 7” (b) the Federal courts have developed a large measure of 
legal protection for the ‘‘foreign’’ company, under the interstate commerce, 
due-process-of-law, and equal-protection-of-the-laws clauses of the Consti- 
tution;7® (c) the formula places the alien company on a plane of equality 


75 Paul v. Virginia, 8 Wall. 168 (1868); Hearing before the Committee on Foreign 
Relations, U. S. Senate, 68th Cong., lst Sess, on Treaty of Commerce and Consular 
Rights with Germany, January 25, 1924, p. 21. 

76 E.g., treaty with Japan, Art. XXII, par. 4. The appropriateness of some such ad- 
justment in respect of a country having a federal system has been recognized before. 
(See ‘‘ federal clauses’’ applicable to ‘‘ressortissants’’ found in Art. I of Swiss treaties 
of establishment with: Belgium, 1887, 78 Brit. and For. State Papers 944, and Germany, 
1876 and 1890, 67 Brit. and For. State Papers 534, and 82 ibid. 766). 

77 Although this phenomenon is sufficiently well known to need no documentation, a 
revealing figure is afforded by the Securities and Exchange Commission’s Statistics of 
American Listed Corporations, Summary Report, Pt. I, pp. 25-26, 150, 154 (issued be- 
fore the war and not since revised): 53% of all reporting corporations organized in 1936 
and 1937 were chartered by the single small State of Delaware, whereas six of the larger 
States accounted for the head offices of 3% of all tabulated corporations, wherever 
chartered. 

78 The one important field, unreserved by the treaties, in which apparently there exists 
in a number of the States a substantial degree of discrimination against the foreign 
company is that of insurance taxation, insurance being treated in effect as intra-state 
commerce (Paul v. Virginia, 8 Wall. 168, and an Act of Congress, 59 Stat. 33, U.S.C. 
1011-13, following the Southeastern Underwriters case); but it has been stated that 
this discrimination has not as a practical matter seriously interfered with the interstate 
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with the bulk of its competitors and, on the other hand, assures ‘4 
tics from certain disadvantages that could conceivably reult from i 
ircated as a ‘‘domestic’’ company; and (d) the alien zompa.ty is 
by express provision of the treaty, the right to esta lish and operate 
the form of a domestic subsidiary without discriminativn, wheneve 
rovia might appear to it expedient or advantageous.®” 

in addition to this formula, reservations have been introduced ic 
eurd policies known to exist in some States, or in Federal statvic 
wbd eh teud likewise to exist in the legislation of many foreigu count> 
wit! respect to alien disabilities in certain sensitive areas: e.g., own. 
of ‘and, deposit banking, radio communications, domestic air traos - 
Apar. from ownership of realty, most-favored-nation treatneni cs, ko 
assured with respect to these reserved activities; and im the most 
irentics there is a provision to safeguard as a vested interest any cur“ 
of national treatment actually acquired.®* This is in recogni ion 





bus. .¢+5 of the industry (Federal, State and Local Government Fisec] Rela’ ions, eee 


89, 78th Cong., 1st Sess., p. 260). 

i A State may, for example, lawfully tax a ‘‘domestie’? company on iis tetai 
when yor derived, hut may tax a ‘‘foreign’’ company only on inoui: feily itii) 
to Lisinesy done within the State. States have on occasion exerei-.d thei m~ 
thu to tax their own ecompanics on an apparently more burdenscme basis; e. 
kanes, Alahama, Louisiana, Mississippi, Tax Systems of the Worl] 196-197 (i 
sth cd.. 1940). Similarly as to shrre taxes (ibid., 26, 113, and Cor'y v. Belt. 
U., &. 466); entrasce-franchise taxes (Maxwell, The Fiseal Impset ol Fete asia: 
United States 274 (1946) ); and property taxes (Bittker, ‘‘The Taxziion of Out-s 
Tanvziblo Property,’’? 56 Yale L. J. 640-669). 

£9 Tte organization of domestic corporations in the United Stiti- terds ‘a t+: 
sively ‘imple, inexpensive and expeditious process. Eder, ‘‘Scme vestriction: 
Affceting Corporations,’? 11 Law and Contemporary Problems 713 (1946); Brec, 
ognitios of Foreign Corporut:.: ,’? paper read at 3rd Conference of the ‘a or A > 
Bar A n, Mexico City, 1944, pp. 23-24. 

81 Eder, loe. cit. 715. 


82 In a number of treaties (those other than Japan listed in rote 69 svpra), © - 


ervatiou ig handled by indirection, except as to tenure of property: that iv, tio 1 
ubjcet matter is omitted from the recitation of activities for whic). nation] tr . 
piovided, In those with Israel, Japan, Nicaragua, Germany and F: iti, broni ¢ 
< provided for all activities, qualified by 2 specific reservation (¢.4., frst senters ¢ 
VIL xr. 2, Japan treaty, reserving ‘‘ public utilities enterprises, or cmtcror -0 
iel. o melding, air or water trausport, banking involving depository or aid. 4:7 
‘ opi, 39` tke exploitetion of land or cther natural resources’?), Sce note 634 pa, * 
vayan which property-tenure rights of the treaty alien in the United Stotes is dv ut 
.Lo preverty-tenure rights secured to Americans in the other country vary 
‘o treaty, the most liberal arrangement being one which assures Amcvican. "alla: 
{reat wat subject to the right of the other party to reduce the troatment nentu 
vel rceiprocally accorded its nationals and companies by particular States ot ihe 
“Li riving alienar disabilities, in the ease of American nationals domvic. 1. 
atacs chartered by such Stotes leg., treaties with Italy, Isracl, Urugury Celo 
as 3¢ with Ja: cn, Nicarague, t ermany and Haiti, Art. VII, par. 2, e vong s` 
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cit gase, reading: ‘‘ However, new limitations imposed .. . upon ihò este’ 
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k heny are accorded notion l teeatmont, with respect to err yi 
“opno be. pphedl os egl z enterprises whieh are ong ge ia cwr 
cr d toe tim such sow lia irtions are adopted 2.7? Thi amui, 
oa n: cuunciated in Hanover sans Ins. Co. v. Harding, 272 U. S. 94 (1926). 
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fact that the reservations embody a least common denominator insofar as 
the States of the Union are concerned, and that either or both of the parties 
may often in practice not exercise their rights to prevent the establishment 
of companies of the other in one or more of the reserved activities. 

The process of bilateral negotiation through which a mutually satisfac- 
tory and acceptable treaty text eventuates has, of course, resulted in a 
variety of other adjustments in individual treaties, to take account of the 
special requirements of the other countries. Space considerations do not 
permit a detailed listing of these adjustments. Many are oz a relatively 
minor or secondary character. As a type, perhaps the major adjustment 
found in a number of the treaties has to do with the retention in one way 
or other of the party’s right to apply special controls upon the initial es- 
tablishment of foreign enterprises: t.e., a qualification of the principle of 
the ‘‘open door’’ with respect to the entry of investment capital or the in- 
itiation of an enterprise, without, however, impairment of the principle of 
.lon-discriminatory treatment for authorized or admitted enterprises. The 
Ethiopia treaty contains no commitment as to initial establishment except 
the undertaking to provide ‘‘reasonable opportunity for the investment of 
capital, and for the establishment of appropriate commercial, industrial 
and other enterprises.” t The treaty with Ireland contains a reservation 
for the Irish Control of Manufactures Act; ® and the Protocols to the Den- 
mark, Japan and German treaties contain provisions acknowledging a 
limited right to ‘‘screen’’ on balance-of-payments grounds.** Adjustments 
of this sort roughly equilibrate the treatment of capital to that normally 
provided in the treaties for individuals and goods: that is, entry of aliens 
and of imports is subject to special border restrictions and controls through, 
in the one case, the reservation for immigration statutes ë and, in the other, 
limitation of customs privileges to merely most-favored-nation treatment,®* 
but coupled with assurances of national treatment to duly admitted persons 
and goods.® 


IV 


After several decades of evolution, there has now eventuated an evidently 
practicable method for dealing systematically and comprehensively with the 
status and rights of companies. The objective has been to extend to cor- 
porations and other associations a liberal degree of protection comparable 


84 Art. VIII, par. 4. The treaty with Iran, which is similar, omits evan this imprecise 
undertaking. 

85 Art, VI, par. 4, and the Minute of Interpretation applicable thereto. 

86 Respectively, pars. 7, 6 and 16. 

87 The only assured rights of entry are with respect to so-called ‘‘treaty traders’’ 
(and, since 1952, ‘‘treaty investors’’); freedom of action is retained as to others (e.g., 
Art. I, par. 1, Japan treaty). On this subject, see Wilson, editorial comments in 44 
A.J.I.L. 145-149 (1950) and 49 ibid. 366-370 (1955). 

88 E.g. Art. XIV, par. 1, Japan treaty. Thereby each party is free to adopt such 
protective measures as it chooses, so long only as products of tke other party are treated 
no worse than products of any other foreign country. 

80 E.g., for goods, Art. XVI, par. 1, Japan treaty. 


' company requirements are doubtlessly detectable. 
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with that which past treaties have pi long made familiar as rega 


persons. The chosen vehicle has been the bilateral commercial tre: 
venerable instrument originally designed in bygone days and other cire 
stances. The realization of this objective has en the solution, in te: 
mutually satisfactory to the signatories, of a number of special prob 
which impeded the adequate coverage of artificial entities in the past. 
result, in terms of signed texts, exemplifies anew the resiliency of the trad: 
tional commercial treaty and its adaptability to changed conditions and 
different needs.*° wy 

Quantitatively, the group of treaties concluded to date between the 
United States and like-minded countries since World War II measure “4 i 
perhaps but a modest accomplishment; qualitatively, moreover, shortcom- — 
ings in the degree of completeness with which they meet all conceivable 
Nevertheless, they mark 
a definite advance-in an area in which progress through multilateral agree- 
ment has so far been lacking. There are sufficient realized examples, con 
sidering the variety and the geographical spread of the countries party to 
them, to form a fairly clear and forward-looking pattern. The growth of 
this pattern, if and as it occurs with the accretion in time of additi 
examples, should be conducive to the development of international stand- 
ards of practice, not to say the crystallization of principles of international 
law, with respect to the treatment of companies. This consummation would 
seem especially appropriate in an age when international trade and business — 
are so predominantly conducted through the corporate medium. 

90 On the historical uses and adaptability of this type of treaty, see Setser, ‘Treaties — : 
to Aid American Business Abroad,’’ 40 Foreign Commerce Weekly 3 et seqe (U. 8. k 
of Commerce, Sept. 11, 1950); Fact Sheet, cited supra. ' 








' THE LEGAL POSITION OF.TIBET 


By Tres-Tsene Li M 
Former Chinese Ambassador to Iran and Thailand 


Tibet for most people remains a land of mystery. Books continue to 
be published which deal with its strange cults and religious practices. 
Tt is also a land of romance and adventure. But very little has been 
written on its political history and still less on its legal status. That is 
why Professor Charles Henry Alexandrowicz-Alexander’s article in the 
April, 1954, issue of this JourNaL must be regarded as a welcome contri- 


bution.* 


It has, been well said that ‘‘statehood, legal independence and inter- 
national juridical capacity are verifiable facts.’?? It is these facts about 
Tibet which call for careful study and examination. 

e first and most important fact to bear in mind isfthat. China has 
never considered herself as being a ‘‘suzerain’’ over Tibet. ‘That term 
was introduced by Britain and Russia for their own convenience when 
they became interested in that part of China and decided to make it an 
international issue%) As far as China is concerned, it has been her practice, 
through the centtfries, to regard Tibet merely as another part of her 
domain, much like her other parts, and to allow it a large measure of 
autonomy. “But in 1907 when Great Britain and Tsarist Russia signed a 
convention, they singled out Tibet as a special area with which they en- 
gaged not to enter into negotiations ‘‘except through the intermediary of 


the Chinese Government.’** It was then that China was regarded by _ 


those two Powers as having ‘‘suzerain’’ rights over Tibet. But it is neces- 
sary to recall that China was neither a party to the convention nor was 
she consulted in a matter affecting her territorial integrity. 

The Chinese stand as regards Tibet was made clear during the negotia- 
tions of 1905 held to legitimatiz¢ the Lhasa Convention of 1904,4 which, as 





a British writer aptly describedity had ‘‘no more binding effect than if 
the onenp of DA and, the Chairman of the London County | 
Council were to sign a new treaty with Erance. a That convention re- 
sulted from a British military expedition led by Colonel (later Sir Francis) 


Younghusband who foreed his way to the Tibetan capital. Professor 
Vincent A. Smith, the authority on Indian history, regarded that ex 


1See Charles Henry Alexandrowicz-Alexander, ‘‘The Legal Position of Tibet,’’ 48 
A.J.I.L. 265 (1954), in which the author concludes that tí China Me no right and has 
violated the independence of Tibet.’? 

2 Herbert W. Briggs, The Law of Nations 66 (1952). 

8 Convention of Aug. 31, 1907; 1 A.J.I.L. Supp. 398 (1907). - 

4 Ibid. 80. 

5 A. MacCallum Scott, The Truth About Tibet 59 (1905). 
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Pr r e O S in Cile article referred to, deviated 
from his suzerainty theme to admit that the Chinese Amban exercised all 
f Tights of external I sovereignty over Tibet. But what the Amban actually 
exercised was far more than external sovereignty. After rescuing Tibet 
i Gurkhas in 1792; the Chinese Emperor had reformed its whole 
istration. The Bons, ene at Lhasa and another at Shigatse, were 
given the same“pank as the Dalai Lama and the Panch’en Lama. The 
*-blons were déprived of most of their power, and the Tibetan officials, 
both lay and ecelesiastical, were ordered to submit to the Ambans’ decisions 
"im all questions of importance? Acc cording to Rockhill the Dalai and. 
Panch’en Lamas were not even given the right to memorialize the throne, »» 
but were authorized only to “report to the Ambans and ask their orders.” #8 
m that time on the Amban at Lhasa, as Sir John Davis, first British 
‘niger to China, remarked, er. im fact rules Tibet on the part-of the 
Emperor.’’ 14 
pe It was against this background that the Government of British India 
pas found it necessary to collaborate with the Chinese Amhan even when 
its armed mission was- already in the heart of Tibet. In a letter to the 
| Seeretary of State for India, dated June 30, 1904, it expressed the ‘hope 
to be able, with the help or assent of the Chinese authorities, to establish 
“new government with whom we could negotiate, and to secure the co- 
mition of the Chinese Amban in the appointment of a regent.” 5 Con- 
the accounts of some British writers testifying to ‘‘the almost 
pearance of the influence of the Chinese Ambans on Tiin 3 
ranċis Younghusband told us explicitly in his book s4 ~ 
porked throughout with the Chinese Amban, and ° ee 
oetans to the exclusion of the Chinese.) 1&7 jsi & 
posted a notice in Lhasa while the Britisk armeg 
y (dated September 10, 1904 three days after 
asa Convention), in which the Amban-— & 
er more than 200 Naa, Tibet has bony a 
sith these words: 
y of China, the Dalai Lamu va 


th and monks and will only be 
ile the Amban will conduet all 
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This Chinese position was consistently maintained down to the end 
of the Ch’ing dynasty. The Government of China never waived any |” 
sovereign rights in Tibet. Indeed, even on the eve of the revolution of 
1911, it still argued with the British Government over the rights it had 
exercised and claimed still to exercise, not only in Tibet, but also in Nepal 
and Bhutan.’ When China was proclaimed a republic, efforts were soon 
made to regularize her control of Tibet. Seats were allotted to Tibet in 
the National Assembly, and the new five-colored national flag had black 
to stand for that part of the country. On April 12, 1912, the Chinese 
President issued a proclamation declaring that Tibet, Mongolia and 
Sinkiang were henceforth to be regarded as being on an equal footing 
with the provinces of China and as integral parts of the Republic.” 

But these efforts to establish control of the area were often rendered 
futile, as British influence became firmly established in Tibet, especially 
after the downfall of Tzarist Russia, whose restraining force and counter- 
moves had hitherto helped to make Tibet a kind of buffer state. But 
China’s legal capacity over Tibet should ipno way be affected by a situa- 
tion ‘‘dictated by physical compulsion,’ as long as no other state pos- 
sessed any title to claim sovereignty over this portion of her territory, 
and no acquisition of statehood was established by Tibet. Nowadays, 
even: the absence of one or more of the criteria of statehood like people ._ 
or territory (e.g., government-in-exile) over relatively long periods has _ 


‘not been regarded by other states as depriving such states of legal capacity — 


72> international law.” 
sa- Chinese; in fact, were never entirely shut off from Tibet. Apart 


1+ religious missions, sporadic contacts were maintained between the 








yf the Dalai Lama as ‘‘ iti pro-Russian, b Chinese. 
Yet this British authority on Tibetan affairs had to admit that “‘by 1925 
the Dalai Lama was turning strongly away from Britain towards China.”’ a 

0-Tibetan relations entered a new phase with this change of attitude 
on `^- part of the Dalai Lama. Also helping to bring about this new 
p-a. were the Panch’en Lama’s flight to China proper as a result of 


his feud with the Dalai Lama and the establishment of the National Gov- 


ernment at Nanking after the downfall of the warlords. 


But let us recount here a few facts which, I think, have some bearing 4 
on th position of Tibet. rst, thé~present. Dalai Lama and 


anch’en Lama were respectively installed in office on February 21, 1940, 
at Lhasa and on August 10, 1949, at Sining. Both of these ceremonies | 


were officiated over by the Chairman of the Commission for Mongol 
and Tibetan Affairs of the Chinese National Government. ndly, 
Tibetan delegates participated in the National Assemuly of 1946 to draft 


19 Ibid., Cq. 5240, No; 345, p. 213; No. 350, p. 216. Ch’ing chi wai chiao shih liao, 
op. cit. (Hsiian-t’ung period), Vol. 17, pp. 4la-b; Vol. 20, p, 31. 

20 British Foreign Office, Peace Handbook, No. 70, ‘‘Tibet;?’ pp. 40-41. 

21 Briggs, op. cit. 66, 73 et seq., and 240. 

22 Sir Charles Bell, Portrait of the Dalai Lama 127. 

28 Ibid. 366. 
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the new constitution, and also in the Natiowal Assembly of 1948 convened 
in accordance with that constitution. irdly, there were Tibetan mem- 
bers in the Legislative Yiian and the Control Yiian even on the ev the 
evacuation of the National Government from Nanking in 1948." i A 
quite contrary to what Professor Alexandrowicz-Alexander statéd, Tibet 
during the second World War (as also during the first World War) never 
declared itself neutral: the Regent of the Lhasa government dispatched a 
special delegate to the wartime capital of Chungking pledging Tibet’s sin- 
cere co-operation with the central government in the struggle for national 
existence.*** According to Theodore Bernard, a large delegation of Tibetans 
brought With them 10,000 sheepskins and 500,000 dollars to be given to 
the soldiers.” Throughout these war years the representative of the central 
National Government of China remained in Lhasa. He and the staffs of 
the radio station, hospital and schools did not leave Tibet until July of 
1949, when large areas had been lost to the Chinese Communist Army and 
the seat of the National Government had been moved to Canton.” 

So much then for the Chinese position on the Tibetan issue. Let us now 
see how Tibet was regarded by the British authorities. 

Mention has previously been made of the rescue of Tibet from the 
invading Gurkhas by the Chinese Imperial forces in 1792. When the 
Rajah of the Gurkhas (or of Nepal) had sustained numerous defeats in 
Tibet and the Chinese forces were at the heels of his fleeing army, he ap- 
pealed repeatedly to Lord Cornwallis, then Governor of Bengal, for help. 
È a reply dated September 15, 1792, the Governor pointed out that it was 

“especially necessary to adhere to the policy of non-interference, because 
the Company had interests in China, and could not afford to send aidi 

pendency of hers.’’** Is there better documentary evidence 


to s show that the British recognized Tibet as a dependency of f China as early 


as 1792? ee 
In January, 1903, Lord Curzon, then Viceroy of India, formulated his 
‘‘altered policy,’’ otherwise known as the ‘forward policy,” and reporting 


to the Secretary for India he spoke of ‘“‘Chinese suzerainty over Tibet as 
[being] a constitutional ‘fiction—a political affectation ea has only 
been maintained because of its convenience to both parties.” Lord Ham- 
ilton, ae. aad of State for India, in reply, had these words of 


24 For details see Mong-Tsang yiieh-pao, the official publication of the Commission. 
for Mongolian and Tibetan Affairs, Vol. 19, No. 6. 

250. Y. W:~Meng, ‘‘ Tibetans Are Praying for China’s Victory,’? China Weekly 
Review, Vol. 88, p. 205 (April 15, 1939). 

26‘*The Peril of Tibet,’? Asia, Vol. 39, p. 505 (Sept. 1939). 

27 For details see Lo Chia-lun (first ind last Chinese National Caterini a Am- 
bassador to India), ‘‘Raising the Curtain on the Tibetan Issue in Sino-Indian Rela- 
tions,’” Tau yu chung kuo, Vol. 3, No. 7, p. 235 (Oetober, 1950), and also t‘ Documentary 
Evidence on the Tibetan Issue in Sino-Indian Relations,’’ ibid., Vol. 4, No. 2, pp. 56- 
58 (January, 1951). 

*8 For the text of the letter see William Kirkpatrick, Account of the Kingdom of 
Nepaul (being the substance of the observations made during a mission to that country 
in the year 1793), pp. 349-350. + 
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ai..cs in spits of the treaty obligations, which, as the Secretary of State 
for India once admitted and the Dalai Lama in exile was so told,™* pre- 
cluced them from interfering with Chinese action in Tibet. 

The British, however, never went so far as to declare Tibet an inde- 
pendent state or a dependency of their own during all those years when 
¿xy enjoyed an unique position of exercising dominant influence in Tibet. 
“he most recent occasion for the British to declare their stand is when 
the El Salvador Delegation to the United Nations made a request to have 
the Tibetan appeal (based on a cablegram dispatched from India’s 
Kalimpong charging the Chinese Communist Army’s entry into Tibet 
a. ‘fa clear case of aggression’? and asking the world organization to 
‘‘intereede on their behalf’’) placed on the agenda of the Fifth Session 
of the General Assembly. The British delegate. in proposing to defer 
actio. on this request told the General Committee that no dne knew ex- 
actly what was happening in Tibet, nor was the legal position very clear.” 

Professor Alexandrowicz-Alexander also raised the question of inter- 
national conferences as a source of evidence, and made copious reference 
to the Simla Conference of 1913-14. That conference could have clarified 
the legal position of Tibet, had Great Britain and China been able to come 
to terms. Though the draft agreement was initialed by the Chinese dele- 
wate, China did not sign it. PHS so-called Anglo-Tibetan Treaty of Simla 
ava the pertinent Trade Regulations have no validity as international 
documents. As it was said before, seven years previously in 1907, when 
the .\uvlo-Russian Convention was signed, the British Government solemnly 
cngoved not to enter into negotiations with Tibet ‘‘except through the 
intermediary of the Chinese Government.’’ The Simla Agreements have 
no validity not only because the Chinese Government did not perform 
the tunctions of an ‘‘intermediary,’’ but especially because it officially 
otlied the British Minister at Peking and telegraphed London that it 
would not and could not recognize the Simla Agreement, even if it were 
siened by the British and Tibetan delegates.®* 

From Sir Charles Bell’s account it may be assumed that the Dalai Lama 
dic not ratify the Simla documents. Sir Charles explained that the Lama 
wes ctissatis” « with his delegate’s conduct of i). negotiations, nor was 
he floppy with the Simla Treaty. It is signific.ut thet neither the so- 
ceicd Simla, Tieety nor the new Trade Regulai i- included in the 
comprehensive collection entitled Treaties, Engovcw nts ant Fanads Re- 
lating to India and Neigh>oring Countries, compiled hy ©. Tu. tehivon, 
ana revised and continued te 1929 by the sutherity ot thy We olen and 
Political Depertmeut of ihe JIndian Govern ni 

Tlicve is auother diplonuitizs episode to show — at ihe Sacola Agreement 


“acounte ci DND Cd. 7240, Na. 743, p 87; No. 30N p. 188. Ne. 354. p. 218. 

SOTLN,. Pee, Bummnry Reeoris of Meetings 21 Septerber-d Tvecmber 1450 of tha 
Comal Committee, po 19-20. 
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¿io last but certainly not the legst important point in our study is how 
Tiket itself regards its legal position. International law is not especially 
«merned with names or classification of states or with their internal 
organization. @What it deals with is whether a state is able or willing 
to assume and fulfill international obligations, which is an essential 
-.aterion of statehood.*® \ Fibet has never declared its wish to be a sovereign 
state. Nor did the Dalai Lamas and their governments ever express a 
desire to be independent from China in all their correspondence with the 
Chinese Government or in their discussions with its numerous missions) 
Sir Charles Bell, who should know the 13th Dalai Lama better than any 
othe: Western observer because of his long and intimate association with 
him, said explicitly that what the Lama wanted was to have ‘‘Tibet . . 
manage her own internal affairs.?f 44 As Professor Alexandrowicz-Alex- 
and: himself remarked, “The Dalai Lamas and their government... 
were not eager to be too deeply involved in the wider game of Asian or 
world politics. . . .ibet_. . . did not o oppose the merger cf her foreign 
poligy, in relation to the world at lar it large, with China’ ’s policy. 7” Indeed, 
'Tibet’s reluctance, if not incapacity, | to assume international obligations 
can be seen from the opinion alleged to have been expressed. in regard to 
the Washington Conference of 1921: ‘‘They were unwilling to enter into 
negotiations unless Sir Charles Bell were present with them.’’ * 

It was only when the Chinese National Government was preoccupied 
with the struggle against the Chinese Communists that Tibet tried, with 
‘oreien persuasion, to be involved in the wider game of Asian or world 
polities. According to the account of an eyewitness, after the return of 
the TiLutan Delegation from the Asiatic Conference in New Delhi in 1947, 
the Lhasa government received a number of letters from abroad urging 
it to secure independence and advising it as to the procedure in applying 
vor membership in the United Nations. But there is no fact to sub- 
stpriiate the statement made by Professor Alexandrowicz-Alexander that 
“as a fully sovereign nation, Tibet made a tentative approach to the 
United Nations for admission to membership in the new world organiza- 
Son? 

u: the sm. g of 1948 a Tibetan trade mission caded by Shakabpa (not 
a d slomatic mission as the professor asserted) went from New Delhi to 
Ne dag where they nanaged, in some mystericis way, to be accorded 
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The legal position thus defined has further been affirmed by the Sino-, 


Indian Treaty on Tibet signed on April 29, 1954, which laid down five 
broad principles i in addition to the liquidation of the Indian claims. Ac- 
cording to this treaty, the text of which was released in New Delhi by the 
Ministry of External Affairs,(India accepts the principle that Tibet con- 
stitutes an integral part of China} She agreed to withdraw completely 
within six months the contingent that had been stationed for decades at 
Yatung and Gyantse, and also to hand over all her property in Tibet to 
the Chinese authorities, leaving questions of detail regarding cost and the 
manner of payment to be worked out later.* 


In order to ensure the implementation of the provisions regarding, 


autonomy in the aforesaid Peking Agreement as well as in the constitution 
proclaimed by the Peking regime in September, 1954,5? a committee was 
formed in March, 1955, consisting of fifty-one members, with the Dalai 
Lama as Chairman, and the Panch’en Lama and Peking’s commanding 
officer in Lhasa, Chang Kuo-hua, as Deputy Chairmen.®? It still remains 
to be seen how the autonomous status of Tibet will work out in practice. 

The legal position of Tibet, which this writer has attempted to describe, 
may not be accepted by those governments which have not recognized the 
‘‘Chinese People’s Republic.” But it should be stated that this question 
of Tibet’s legal position has never been nor will it ever be a partisan issue 
in Chinese domestic politics. As a Chinese delegate of the National Gov- 
ernment once explained to the General Committee of the United Nations: 


Tibet has been and still is a part of China; all Chinese whatever their 
` party or religion regard it as such.® 


s]New York Times, April 30, 1954; April 2, 1955. Also reported in one of the 
Chinese newspapers in New York, China Daily News (April 4 and 14, 1955), was that 
India handed over to Communist China on April 1, 1955, Indian postal, telegraph and 
telephone facilities in Tibet without charge, but received 316,828 rupees as payment for 
the twelve resthouses and their equipment. 

52Tts Art.. 3, 53, 54, and 67-72 made general provisions regarding regional 
uutonomy, while the Constitution of the Chinese National Government proclaimed on 
New Year’s Day of 1947 specifically provides (Art. 120) that the self-government 
system of Tibet shall be guaranteed. 

53 China Daily News in New York (March 23, 1955), ». 1. 

54 Supra, note 35. 
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INTRODUCTION 
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‘ray the question of Formosa’s future can be severed from the qr“ 


ar recognition. 
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strument of unconditional surrender of September 1, 1945, Japan accepted 
the provisions of the Potsdam Proclamation and undertook to carry them 
out. Each of the territories explicitly or implicitly included in the Proe- 
lamation was specifically renounced by Japan in the Peace Treaty of 1951.* 
Formosa and the Pescadores were included with the Kurile Islands and 
“that portion of Sakhalin and the islands adjacent to it over which Japan 
acquired sovereignty as a consequence of the Treaty of Portsmouth of 
September 5, 1905”’ as territories in respect of which Japan renounced ‘‘all 
right, title and claim.’’> The policy of the Powers towards the Kuriles 
and South Sakhalin may therefore be referred to as illuminating their 
expressions of opinion on the status of Formosa. 

The reasons why the Japanese Peace Treaty made no provision for the 
future of any of the territories in question are clearly set forth in the 
statement of Secretary of State Dulles at the termination of the San Fran- 
cisco Conference. He said that the Potsdam surrender terms constituted 
the only definition of peace terms to which and by which Japan and the 
Allied Powers as a whole were bound. Whatever private understandings 
might exist between the Allies themselves did not bind Japan, and it was 
therefore sufficient to give effect to the instrument of surrender by pro- 
viding that Japanese sovereignty should terminate over the areas in ques- 
tion. He also stated: 


Some Allied Powers suggested that Article 2 should not merely de- 
limit Japanese sovereignty according to Potsdam, but specify pre- 
cisely the ultimate disposition of each of the ex-Japanese territories. 
This, admittedly, would have been neater, but it would have raised 
questions as to which there are now no agreed answers.® 


In other words, because the Allied Powers could not agree on the ultimate 
disposition, particularly, of Formosa, it was preferable to leave the ques- 
tion for time to resolve, and meanwhile to take refuge in formulas that 
would not compromise future policy. The wisdom or otherwise of this 
course is beyond comment here, but it is undoubtedly true that the very 
ambiguity so deliberately contrived has in more recent months fed the 
flames of political controversy. 

At least four views of the present status of Formosa can be detected in 


official and unofficial expressions of policy and opinion. 


View ONE: CHINESE TERRITORY SINCE SEPTEMBER 1, 1945 


Mr. Clement Attlee, the Leader of the United Kingdom Opposition, has 
erystallized a viewpoint implicit in some analyses of the Formosa situation, 
and reflected in some newspaper discussions. He has described Formosa 
as territory seized from China by a Japanese act of aggression. ‘‘At a 
conference at the end of the war,” he added, ‘‘Formosa was declared to 


339 A.J.I.L. Supp. 264 (1945). 446 ibid. 71 (1952). 

5 Art. 2. 

425 Dept. of State Bulletin 454 (1951). See also Sir Anthony Eden, Parl. Papers, 
Hansard, 5 S., H.C., Vol. 536, col. 1531. 


o 
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be an integral part of China.’’’ What exactly Mr. Attlee intend . 
this is not completely clear. He may have meant that Formosa hac u: : 
ecased to be Chinese because seized in aggressive war and attache: 
Japan by the forced Treaty of Shimonoseki. This is an interpreta:io 
consonant with the views of some Asian commentators founded on ih 
imoral and political principle of ‘‘self-determination,’’® but it is one ihe. 
does not commend itself to serious legal discussion. 

On the other hand, he may have meant that a transfer of Formosa fron 
„Japan to China had been effected at Potsdam. Had he gone further auc 
“seated the conveyance in Japan’s acceptance of Potsdam in the surrerdc 
cf September 1, 1945, his view might have significance,® but would s1? } 
difficult to sustain in face of the political action on the part of ali M 
Powers concerned inconsistent with any such conclusion.® First, i. i 
aiffieult to regard the Potsdam Proclamation as other than a policy state 
rent. Although recording agreement, it was not drafted in legal feon 
crd its very vagueness would seem to exclude the creation of legal obl:es, 
tions. For example, it referred to the limitation of Japanese sovereigi 
to the principal islands of Japan and such minor islands as might be de 
termined, thus leaving for future decision not only the consequences o 
transfer of sovereignty but also the areas to be transferred. 

Secondly, Korea was impliedly included in the Potsdam document, ve 
the Republie of Korea did not come into being in virtue of the surverdm 
but in virtue of unilateral action under United Nations auspices. In No 
vember, 1947, the United States moved for the establishment of a naticna 
government of Korea, and the United Nations General Assembly resolv: 
to set up a temporary commission in Korea to observe the carrying ou. o 
clections for a National Assembly, specifying that the Government shea: 
take over the functions of government from the United States milii.. 
forces. In May, 1948, the elections were held and on August 1° the treas 
for was effected. On December 8, 1948, the First Committee ’ the Co 
eral Assembly resolved for United Nations recognition of the Republie © 
Korea, and this was adopted on the 12th. The United States recovn' : : 
the Republic on January 1, 1949, and Great Britain on the 18th. “« 
substitution of Korean for Japanese sovereignty was thus a fome ':“ 
ragged process, but it is best characterized as a secession in 1948 and - 
a cession in 1945. This conclusion is supported by reference to the dvr: 
sion of the Moscow Conference of Foreign Ministers of Decemker, 1!.*3 
where it was agreed that the Peace Treaty would provide for the ren n 
ciation of Japan’s rights in Korea, and that in the meantime a joint e ` 
1 ission would work out proposals for the development of self-sovern.r 
rnder a Four-Power Trusteeship Agreement with a view to indevcra. 

ii five years. This agreement seems to have envisaged Japanese soh’ 
cignty terminating with the treaty and not with the surrender. In fax’ 


7 Ibid., col. 160. 
b Bes, og, Mr. Arourin Bevan, biż., col. 162, Jan. 26, 1955. 
9CF Patter, 4° a FLL. 709 (1950). 10 Q. Wright, 49 ibid. 852 (115b). 
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it did terminate in 1948, and it remained merely for Japan to recognize 
the independence of Korea in the Peace Treaty.** 

Thirdly, the Powers have specifically repudiated the view that Formosa 
became Chinese territory in virtue of either the Potsdam Proclamation or 
the surrender. Certain of the statements on the subject will be cited 
below, but reference may be made at this stage to the reply of Lord Read- 
ing, Minister of State for Foreign Affairs, to a question addressed in the 
House of Lords on December 20, 1954, by Lord Henderson on the status 
of Formosa. Lord Henderson had asked: Was there an international 
instrument implementing the Cairo Declaration of 1943 on the return of 
Formosa to China after the war? Having replied in the negative, Lord *e 
Reading went on: 


The position of Formosa is somewhat difficult in international law. 
The situation is that the Japanese Government renounced sovereignty 
over it but we do not regard it as forming part of China. The exact 
situation is highly technical and not suitable for discussion in this 
way? 


View Two: Untrep Nations SOVEREIGNTY SINCE SEPTEMBER 1, 1945 


If the surrender of Japan did operate as a conveyance, there would, in 
any event, be greater argument in favor of joint sovereignty in the parties 
to the surrender than in favor of sovereignty of only one of them, China.*® 
This conclusion is, however, inconsistent with the policy adopted towards 
the Ryukyu Islands, which were also included by implication in the sur- 


render. In the Peace Treaty Japan undertook 14 to concur in any pro- 
posal of the United States to place these islands under the trusteeship 


system y with _the United S States a as sole sole administering a authority. It t was 
explicitly recognized that, pending x affirmative action in this direction, the 
United States would continue to exercise all ‘powers of administration, 
legislation and jurisdiction over the islands. Residual sovereignty was 
thus implied to remain in Japan,’ and confirmation of this is contained 
in statements of the delegates of the United States and the United Kingdom 
at the San Francisco Conference, and in the administrative agreement 
of December 24, 1953, by which the United States’ administration of the 
Amami Oshima group of the islands was to terminate and they were to 
revert to Japan. This action suggests that the surrender was insufficient 


11 Art. 2(a). 

12 Parl. Papers, Hansard, 5 S., H.L., Vol. 190, cols. 510-513. Also H.C., Vol. 487, 
col. 2302, May 11, 1951; Vol. 482, col. 1462, Dec, 14, 1950; Sir Anthony Eden, Vol. 536, 
col. 1532: ‘‘The position in law is that an armistice or the cessation of fighting does 
not affect sovereignty. There has not been a transfer of sovereignty because, at San 
Francisco, although there was a desire to agree about China, there was a difference of 
opinion as to which Chinese authority it should be handed over.’? 

18 Cf, President Truman’s statement of Jan. 5, 1950, 22 Dept. of State Bulletin 79 
(1950). 14 Art. 3. 

16 Cf. Ballantine in 31 Foreign Affairs 671 (1953). 

16 25 Dept. of State Bulletin 454 (1951). 

17 Chronology of International Events, Royal Institute of International Affairs, Vol. 
10, p. 33 (1953). 
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to divest Japan of any of its territories. It may also be noted 117° 
‘Basie Post-Surrender Policy for Japan,’’ already referred to, sp: 
the limitation of Japanese sovereignty to the principal islands as ir ‘ 
timate objective,” not an accomplished fact.!* 

The view of the British Government, as stated in answer to a que‘ ':.- 
in the House of Commons on July 26, 1950, is to the same effect: 


His Majesty’s Government have recognised de jure ihe Chis 
Central People’s Government as the legitimate Government o? Ci’ 
and as such entitled to enjoy the rights of the Chinese State. “0 

mosa is still de jure Japanese territory and there is no Govern >, 
of Formosa as such. Following on the surrender of Japan, the &t 
nese Government of the day assumed, with the consen: of the ro 
ine Allies, the provisional administration of the territory pending if: 
final determination of its status at a peace settlement. 

Not all the remaining Allies have recognised the Centra] People’; 
Government as the Government of China, and for this reason, anc 1 
cause of the provisional nature of the present administration cf ..m 
mosa, it is the hope of His Majesty’s Government that the dispose! u 
Formosa will be decided, as has always been contemplated, in con ici 
tion with the peace settlement with Japan.” 


Virw THREE: CONDOMINIUM OF THE ALLIED SIGNATORIES OF THL 
PEACE TREATY 


It would seem, therefore, that any change of sovereignty over Ferr 
must be located in the Peace Treaty with Japan of September 8, 1951. St 
Anthony Eden has said that Japanese rights were ‘‘ceded’’ in the tres vi 
The question is, to whom were they ceded? ** The treaty did not cir > 
11e usual terminology of international goriveyance. Did sovereignty, trer 
vest în ihe Allied signatories by operation of law, or is it, perhap s, jn - 
pension? The recent expressions of official opinion in the United K o 
com, Canada and Australia, while clearly denying a Chincse ttle to Lon 
mosa, obscure the distinction between these two possible alter: .iivcs. 

On February 4, 1955, Sir Anthony Eden, in reply to a question in th 
Housc of Commons, said: 


Under the Peace Treaty of April, 1952, Japan formally rencia =% 
all right, title and claim to Formosa and the Peseadores; but ac. | 
this did not operate as a transfer to Chinese sovereignty, whethe. <: 
the People’s Republic of China or to the Chinese Nationalist auth » ' 
tics, Formosa and the Pescadores are, therefore, in the view of 
Majesty’s Government, territory the de jure sovereignty over whie:. 
vuneertain or undetermined.” 


‘3 hae. cit, 

2 Parl. Popers, Hansard, 5 S., H.C., Vol. 478, col. 60. Also World Todey, P :- 
T - tif. to of International Affairs, Vol. 7, p. 55 (1951); 7 Current Afairs Bsr. à 
(1:950). 

23 Por] Papers, Hansard, 5 S., H.C., Vol. 536, col. 1531, Feb. 7, 1933. 

2t No enalogy cxi ts with the e:so of Memel in Art. 99 of the Tresty (^ Vero ’ 
oo of Timo ii Art: 53 and 74 0' the Treaty of Trianon, cinco theo wao ws.’ 
pe caourral “iu favor of” the AHi ond Associated Powers. 

RP., 1 Parr, Ionsard, 4 S, Uc, Vol. 536, col, 159. 
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Mr. R. G. Menzies, Prime ‘Minister_of Australia, said on February 9, 
1955, that the juridical status of Formosa remained to be determined and 
would no doubt some day be determined by United Nations machinery.” 
Mr. R. G. Casey, Australian Minister of External Affairs, had two days 
previously made a statement on the lines of that of Sir Anthony Eden, 
adding that since sovereignty over Formosa was not allocated to any par- 
ticular Power, ‘‘it is difficult to understand the Peking Government’s claim 
that Formosa is under the same sovereignty as the Chinese mainland.”’ * 
This distinction between the juridical status of Formosa and that of the 
mainland was enlarged upon by Mr. Lester Pearson, Canadian Minister of 
External Affairs, in a statement of January 25, 1955, in the Canadian 
House of Commons: 


In this area of tension and danger a distinction, I think, can validly 
be made between the position of Formosa and Pescadores, and the 
islands off the China coast now in Nationalist hands; the latter are 
indisputably part of the territory of China; the former, Formosa and 
the Pescadores, which were Japanese colonies for fifty years prior to 
1945 and had had a checkered history before that are not... . Ne- 
gotiations for a cease fire need not involve any question of the final 
disposition of the territory in dispute.” 


On January 29, in a broadcast, he repeated his view that Formosa’ s rela- 
tionship to China was still undecided legally and politically.” 2 Mr. John 
Foster Dulles has said much the same. Replying to the Soviet protests to 
the draft Japanese Peace Treaty, he commented that the treaty merely 
took Japan ‘‘formally out of the Formosa picture, leaving the position 
otherwise unchanged.’’*" It is interesting to note that the Soviet Govern- 
ment at that stage seems to have had similar views. It pointed out that 
the conclusion could be drawn that 


the draft leaves the present situation with Taiwan and the Pescadores 
Islands, which have actually been torn away from China, without 
change, in violation of the Cairo Agreement concerning the return of 
these islands to China.*® 


It may also be noted that in the Security Treaty with Nationalist O} cana. the 
| United States did no more than recognize that the latter ‘‘controls’’ For- 
mosa.. The Senate recorded its understanding, forwarded in the “Teport 
of the Foreign Relations Committee, ‘‘that nothing in the Treaty shall be 
construed as affecting or modifying the legal status or sovereignty of the 


territories in which it applies.” 2° 


It may be that these opinions are more suggestive of suspended sov- 


23 26 Current Notes on International Relations 176 (1955). 

24 Ibid. 127. 25 Ibid. 57. 

26 Ibid. 58. See also official statement by Acting Secretary of State for External 
Affairs, Mr. Paul Martin, 36 Journal of the Parliaments of the Commonwealth 151, Feb. 
3, 1955. 

2725 Dept. of State Bulletin 454 (1951). 

28 24 ibid. 857 (1951). 

28 Chronology of International Events, Royal Institute of International Affairs, Vol. 
11, p. 108 (1952). 
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ercignty ® than. of joint sovereignty in the Allied signatories, bu. t 
presumption would seem to be against’ such interpretation. Wh: - 
is true that precedent in this case is of very doubtful analogy, it «ce: 
that the expression ‘‘suspension of sovereignty’’ is more properly s> 
plied to a situation where there is to be eventual reversion to the stat 
quo ante, as, perhaps, in the case of Great Britain’s administratien 
Cyprus and that by Austria-Hungary of Herzegovina and Bosnia under t < 
Treaty of Berlin, or where there is doubt as to the actual distributii 
of power within a territory.” In face of the Japanese ‘‘renunciai.o1 ’ 
of Formosa, it can scarcely be said th that any nation, or group of na‘ioi 
has the ‘‘reversion’’ of the territory. Nor is there doubt that pow:r 
Formosa is undistributed and located in the Nationalist Govern: `c: 
To speak of ‘‘suspended sovereignty’’ in the case of Formosa is ince 
to sidestep the question of ultimate competence, and it cannot be sa 
that such course clarifies in any way an already sufficiently ob«cu « 
position, Also, it is difficult to support a theory of suspended sovereign y 
when Sir Anthony Eden refers to a ‘‘cession’’ of Japanese rights. Fiv 
these reasons it is preferable to assume that the United Kingdom a.: 
United States are asserting a condominium of the Allied signatories. T) < 
deduction would seem to be that the Nationalist Government is in sor: 
sense a delecate of sovereignty, and the latent right of ultimate dissositic .. 
is vested in the Allies jointly. As President Truman put it on January ). 
1950, ‘‘the United States and the other Allied Powers have accepted t) ¢ 
exercise of Chinese authority over the island.” 33 

The theory of condominium may, perhaps, be tested by reference to th ¢ 
ease of the Kurile Islands and South Sakhalin, which were within the co 
templation of the Potsdam Proclamation and the surrender, and, heviy -~ 
been renounced in the Peace Treaty, would seem to be in the same juridir | 
situation as Formosa. The Kuriles and South Sakhalin were occupied } 5; 
the Soviets in 1945, and the latter’s interest in the territories star.ds or fal + 
with China’s in Formosa, a matter on which Mr. Gromyko entertained r^ 
doubts at the San Francisco Conference. He referred to the 


inadmissibility of a situation under which the draft treaty with Jape” 
fails to state that Japan should recognize the sovereignty of the Sovi ‘ 
Union over the southern part of Sakhalin and the Kurile Islands 


To this Mr. John Foster Dulles merely replied that the treaty carried ort 
the surrender terms, and that so long as other governments have righ s 


80 Beo for this view The Times (London), Jan. 26, 1955, p. 8, col. 6. 

81 Sco e.g. the rights of the United States in Cuba under Art. 3 of the Trecty «4 
Haveno, U. S. Foreign Relations, 1904, p. 243. For divergent views on continu’ et 
-svercignty of Germany under Control Commission government, see Kolsei in f 
AJL. 518 (1945); Jennings in 23 British Year Book of International Tay 1 
(1946); Friedmann in 3 Res Judicatae 137 (1947); Schwelb in 40 A.J.I.L. 8 ` 
(1946); Laun in 45 ibid. 267 (1951); Q. Wright in 46 ibid. 299 (1952); Rhceiastvin ~ 
47 Mich. Law Roview 23 (1948); Mann in 1 International Law Qucrterly 314 (10 
Parry in 10 Modern Law Review 403 (1947). 

22 Morgenthau, 48 Columbia Law Review 350 (1948). 

38 Loc. elt. 
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under the Yalta Agreement which the Soviet Union has not fulfilled, there 
is at least question as to whether the Soviet Union could with ‘‘clean 
hands’’ demand fulfillment of the parts of that agreement which it liked.*¢ 
There was, therefore, no admission on the part of the United States that 
the Soviet would acquire a title to the territories in question as a conse- 
quence of renunciation by Japan. In fact the United States Senate in 
ratifying the treaty annexed a declaration designed to conserve the United 
States’ freedom of action in the future. It was declared that the treaty 
was not to diminish or prejudice in favor of the Soviet Union the right, 
title and interest of Japan, or the Allied Powers as defined in the said 
treaty, in and to South Sakhalin and its adjacent islands, the Kurile Is- 
lands, the Habomai Islands and the Island of Shikotan (which last two are 
claimed by Japan to be part of metropolitan Japan, though incorporated 
in the Kuriles for administrative purposes in 1884) or to imply any rec- 
ognition of the provisions of the so-called ‘‘Yalta Agreement’’ regarding 
dJapan.™ 

This unilateral reservation, of course, did no more than reserve to the 
United States its right to refuse recognition of any Soviet title to the ter- 
ritories; it could not affect the validity or otherwise of such title. Did the 
Senate intend to imply that sovereignty was still with Japan, or did it 
claim that sovereignty was vested in the Allied signatories? Whichever 
it intended, recent negotiations between Japan and Russia have been based 
on the assumption that the territories are Russian. On February 3, 1953, 
Mr. Shigeru Yoshida said in the Diet with reference to a question on the 
Yalta Agreement: ‘‘We shall exert efforts to regain the former Japanese 
territories of Southern Sakhalin and the Kurile Islands.’’®* In the ne- 
gotiations of 1955 between the two countries for a peace treaty, Japan ad- 
mitted that it had relinquished all right and claims to the Kuriles and 
South Sakhalin. The Governor of Hokkaido, Mr. Tanaka Toshifumi, said 
at a press conference that this was due to the circumstances prevailing in 
1951, but that Japan had a good moral claim to return of the territories 
based on the fact that two of the islands had been Japanese since the be- 
ginning of the Tokugawa Period and the others were acquired in 1875 
from Russia in exchange for Sakhalin. Japan’s argument has been that 
in the Potsdam Proclamation Russia undertook not to indulge in territorial 
expansion as a result of the war, and that by remaining in the Kuriles she 
is violating a fundamental principle, presumably a political or moral and 
not a legal principle.®” 


8425 Dept. of State Bulletin 454 (1951). 

86 Proclamation terminating War with Japan, April 28, 1952, No. 2974, 17 Fed. Reg. 
8813; 46 A.J.I.L. Supp. 96 (1952). 

86 Chronology of International Events, Royal Institute of International Affairs, Vol. 
9, p. 84 (1953). 

8? World Today, Royal Institute of International Affairs, Aug. 1955, p. 359. It is to 
be noted that the Japanese Government is understood to have decided to refer the ques- 
tion of sovereignty to the Allied Powers. A protocol to this effect is in contemplation, 
but no mention of the disposition of the Kuriles and Sakhalin is to be in the Peace 
Treaty. The Times (London), Oct. 4, 1955, p. 7, col. 7. For a Japanese view that the 
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The Soviet position in the negotiations has been quite unequivocal. I. 
is that Soviet sovereignty already exists over the territories and should ot 
recognized by Japan. Two arguments could be adduced by the Soviet in 
support of its claim. The first is that in Article 8 of the Peace Treaty of 
1951 Japan recognized the full force of all treaties and other arrangements 
made by the Allied Powers for or in connection with the restoration of 
peace. Did this make the Yalta Agreement binding on Japan so as to 
bring its policy provisions into juridical effect and crystallize Soviet sov- 
ereignty?™® On January 22, 1946, Mr. Dean Acheson, Acting Unit d 
States Secretary of State, said that the Yalta Agreement providing for tlic 
granting to the Soviets of the right of occupation did not provide for a fina! 
transfer. Much depends, of course, on whether the Yalta Agreement cen 
be properly described as a treaty or arrangement, and on this there ace 
grave doubts; ** but if the argument is valid, it applies equally to the 
Potsdam bargain concerning Formosa. South Sakhalin may be in a dif- 
ferent position from the Kuriles inasmuch as the formula in the Peace 
Treaty reads as a cancellation of the relevant provisions of the Treaty of 
Portsmouth, 1905, so that it is at least arguable that South Sakhalin msy 
have reverted automatically to the Soviet. The second argument is that 
upon their dereliction by Japan the territories became terrae nullius and 
so susceptible of appropriation by the Soviet upon exercise of administra- 
tive jurisdiction coupled with an express or implied assertion of sover- 
eignty. This argument, if valid for the Kuriles, is equally valid for 
Formosa, when it would follow that China acquired the island by occupa- 
tion upon its dereliction by Japan. 


View Four: CHINESE TERRITORY SINCE SEPTEMBER 8, 1951 


The historical instances of dereliction of territory are, understandably 
enough, few, and the precedents accordingly inadequate and of doubtful 
analogy for a satisfactory analysis of the renunciation clauses of the Japa- 
nese Peace Treaty. Nor has the subject of dereliction received great av- 
tention from the text-writers. It is said, and properly so, that interna- 
tional law raises a presumption against an evaporation of sovereignty over 
a territory, but the precedents clearly illustrate that this is so only when 
there is controversy concerning whether or not a dereliction has taken 
place.** In other words, the presumption is against an abandonment of 
sovereignty, not against a hiatus of sovereignty when a formal and ur- 
ambiguous abandonment has in fact oceurred.*? 





status of the territories is still open, see Toshikazu Kase in 34 Foreign Affairs 
40 (1955). To the contrary, apparently, see 2 Japan Quarterly 270 (1955). 

88 See Reischauer, The United States and Japan 239 (1951). 

39 Briggs, 40 A.J.I.L. 376 (1946); Pan, 46 ibid. 42, 48 (1952); O’Connell, in 29 Brit. 
Year Book of Int. Law 426 (1952). 

40 See this view in World Today, loe. cit. 

41 Clipperton Island Arbitration, 26 A.J.I.L. 390 at 394 (1932). 

42 Goebel, The Struggle for the Falkland Islands 411-549 (1927); Smith, Great 
Britain and the Law of Nations, Vol. 2, pp. 45-62 (1935); The Santa Lucia Casa, 1 
Moora, Digest of International Law, sec. 89; Delagoa Bay Case, 5 Moore, Internationr! 
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The nearest analogy to the Formosan situation may be the case of the 
independence of Israel. On November 29, 1947, the General Assembly 
adopted by resolution a plan for the partition and future government of 
Palestine. It was the Palestine Act, however, that constituted the termi- 
nation of the Mandatory’s rights, leaving, it would seem, the territory open 
to appropriation by any nation already existing or which might come into 
existence. This interpretation is suggested by the statement of the United 
Kingdom Attorney-General, Sir Hartley Shaweross, during the debate on 
the second reading of the Palestine Bill. He suggested that the future of 
British law in Palestine would depend upon ‘‘what, if any, Power takes 
over the effective government of Palestine when we leave.’’* Official 
Israel theory would seem to be that a hiatus of sovereignty intervened so 
as to break the ‘‘chain of legal continuity,’ and modify the application 
of the traditional law of state succession.‘ Reference may also, perhaps, 
be made to the Treaty of Paris of 1898, which, read with the United States 
declarations, has been characterized as a ‘‘relinquishment by Spain’’ fol- 
lowed by sovereignty in the Cuban people.* 

It is doubtful, therefore, whether there is any international law doctrine 
opposed to the conclusion that China (and in the case of the Kuriles and 
South Sakhalin, the Soviets) appropriated the terra derelicta of Formosa 
by converting belligerent occupation into definitive sovereignty. That a 
claim to sovereignty has been made by both the rival governments is the 
least controversial point in the whole question, and Chinese sovereignty 
over the island has been recognized by Mr. Pandit Nehru in a statement 


in in the Lok s Rabha o on n J anuary 25, 1955, and by r Mr. Molotov on on February 


ga Tt is possible to conclude that the theory of acquisition by occupation 
is the most inherently consistent in any analysis of the Formosa situation. 


Formosa AND THE RECOGNITION PROBLEM 


It would seem that only on View Three can the question of recognition 
of the Central People’s Republic and the question of Formosa’s disposition 


Arbitrations 4984; Eastern Greenland Case, P.C.I.J., Ser. A/B, No. 53, pp. 47-48; 
Calvo, Le Droit International, Vol. 1, p. 417 (1896). 

48 Parl. Debates, Hansard, 5 S., H.C., Vol. 448, col. 1322. 

44 Rosenne in 27 Brit. Year Book of Int. Law 369 (1950); O’Connell, The Law of 
State Succession, Ch. 1 (1955). 

45 Galban & Co. v. U. S., 40 Ct. Cis. 495 at 506 (1905). It should be noted, however, 
that the American Commissioners for Peace seem to have assumed that the publie prop- 
erty of Spain in Cuba would pass to the United States by ‘‘Spain’s transfer of sov- 
ereignty.’? 1 Moore, op. cit. 288. For text of Art. I in which Spain relinquished 
sovereignty, see Senate Docs., Vol. 48, Treaties ete., Vol. 2 (Gist Cong.), p. 1691. 

46 See e.g. Central People’s Government’s reply to U.N. Secretary General’s invita- 
tion to send representatives to take part in Security Council discussions on the Far East 
situation, Chronology of International Events, Royal Institute of International Affairs, 
Vol. 11, p. 107 (1955); also Mr. Chou En Lai’s address to the People’s National Con- 
gress on July 13, 1955, ibid. 480. On Feb. 9, 1955, Peking Radio broadcast an attack 
on Sir Anthony Eden for his statement cited earlier on the legal status of Formosa, 
He was accused of belittling China’s rights while encouraging U. S. policy. Ibid. 108. 

47 Current Notes on International Relations, Vol. 26, pp. 177, 178 (1955); Chronology 
of International Events, Royal Institute of International Affaira, Vol. 5, p. 156 (1955). 
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be separated. In View Four the two are inextricably entangled. The doc 
trine of the two Chinas “* presupposes a juridical frontier between Formos? 
and the mai mainland.” a, fA government i is only recognized for what it claim: 
to be, and the Nationalist régime on Formosa claims to be China, not For 
mosa. There is therefore no possibility of recognizing Formosa as a se- 
ceding territory of China so as to create the necessary juridical fronticr 
between Communist China and Nationalist China; the frontier must be 
deduced from the legal complex as it is. The expressions of opinion ci 
the United Kingdom and the United States earlier cited are clearly direc‘ ec 
to the making of this deduction, which implies, of course, the view the 
neither Chinese government has sovereignty over Formosa, and that tk< 
Allied Powers, or the United Nations, are competent to establish a juridicel 
régime on the island in the person of the present administration or other- 
wise. Not the least of the political implications of this interpretation is 
that the same Powers or the Organization could deal in precisely the same 
manner with the Kuriles and South Sakhalin. No doubt a stand coula 
be made on the precedents of Korea and Indonesia, although in neither 
instance is the analogy exact. In the former case the United Nations’ in- 
tervention was based on the juridical frontier established by the armistice, 
but it was a frontier contrived under United Nations machinery; in the 
latter case the United Nations’ intervention was founded on a juridica! 
frontier established by negotiation between the sovereign and its seceding 
elements, whereas the respective claimants of Formosa both purport to be 
China. 

If Formosa is already Chinese territory, then unilateral action by the 
Powers to create the necessary frontier would be intervention in a situa- 
tion properly characterized as civil war. It would also be difficult for the 
United Nations to take appropriate measures, since the implications for 
other Members faced with their own internal subversion problems would 
be only too obvious. On the other hand, so long as the United States con. 
tinues to recognize the Nationalist Government as the Government de jure 
of China, its intervention under the Security Treaty is not illicit but par- 
suant to the invitation of the legitimate government. In View Four, there. 
fore, the questions of security and recognition are inseparable. 

The United Kingdom Government has clearly tried to bridge these twc 
alternatives. In May, 1950, the Chief Justice of lfong Kong had occasior 
to ask the Foreign Office for a certificate on the status of Formosa, “KI 
Formosa part of China,” he asked, ‘‘or is it foreign territory vis-à-vi' 
China?’ The Foreign Office certified that His Majesty’s Government hac 
ceased to recognize the Nationalist Government as de jure or de facto ih 
government of any part of Chinese territory, but that Formosa was stil 
de jure part of Japan, and that the Nationalist Government had ‘‘superio. 





48 Arthur Dean in 33 Foreign Affairs 360 (1955); Hornbeck in 34 ibid, 24 (1955) 
Mr. Justices W. Douglas, 34 Foreign Policy Bulletin 83 (1955); ef. Senator W. I 
Knowland, ibid. 84; Nicholas Roosevelt, ¢bid, 68; Nathaniel Peffer, ibid. 36. 

s Q. Wright in 49 A.J.I-L. 333 (1955). 


EDITORIAL COMMENT 


COMMUNIT CHINA: RECOGNITION AND ADMISSION TO THE <NITTD RA E 


For some years, it may safely be asserted, students o’ mternat o’ 
ations and international law have been uneasy and evn unhepp. 
the problem of ‘‘recognition.’’ There was the question of the ‘co! 
recosnition—which we cannot pause to elaborate here— the obi. < 
lack of any obligation) to recognize, the consequences ¢ 7 re: owiitie 
So on and so forth. Then came the problem of the re atioisnig i <y 
recognition, or admission to membership in the internaiional corm vy 
and clection to membership in an international organization su 
League of Nations or the United Nations. Today the problems «.. 
come acute, for the United States and other countric 3, ‘n cowncctio 
waat, we s'. jl eall, for the sake of brevity, Communist ‘lira 

The pres..1t writer would freely admit, after a good dcal o° jn: * 
and reflection, that the older international law concerning recogni) 
somewhat unsatisfactory on all essential points. In ad«ition ^4 ve» 
ecdified in any serivus sense of the word. It can therefore be i. . 
the states of the world today are completely free to r-cop nize o v 
to recognize ( ommunist China or/and its governmen with <: 
such consequences as they may envisage. 

Iu the meantime, of course, a certain numb: > of cow itries co *: 
re. o711ze the China of Chiang Kai Chek, with headqua..crs on t coc! 
of Formosa, and seated in the United Nations—indeed, holdiv> a 
nent seat in the Security Council thereof. Presumably ti, ve™ 
areicat probl m of the withdrawal of recognition, but this is os. - 
uadcr ell circmmstances, a completely political and, pernaps, ar c> 
greson, 

Ohv`. sly the most compelling cuusiderations for the United St: i. 
the possiole neilitary value of the -ontro] of Formosa and tae Strat 
iv the name of Chinig Rai Chek and the fact that th2 Conr ’ 
deranate con nenial Chins, Reconciling tiese two cosidecat” s 
dently not ve or simple end it is just possible that vo recer: ou: 
thes two. points is pe ible. We may be forced berco \ 
pc ‘caps--ts . ose betwe:s: the two. 

voavohe ly sate to cssort that in the old law of - eco nits: 
cot. of ie itor end > oulation was a decisive. ic uot ti: 
f: rin di csini reece ition, It can also be asserted -anet vo 
i amour: of ynieism- that recognition Cid not taph csmi s. 
apc wet wha the system of government existing ia © pected oe a 
Bisto- o7 Governme: is recognized and dealt with one ancther fer pii 
ram ‘san moval or ideological ceasons. 

emo. sr Las obviously trac hat static. were chete ta itou s 

ormanizetioas olmos: entirely withont regard for moral or iecoloc) 
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sideration and sometimes without great regard for practical utility. Cer- 
tainly there was little or no correlation between recognition, or the grounds 
there.cr, and membership or election to membership in an international 
union. 

The application of this analysis to the present Chinese situation is not 
easy. It hardly appears possible to envisage an indefinite tenure of 
Chiang or his son on Formosa, much less his return to the mainland. The 
opposition to substituting Communist China for Nationalist China on the 
Security Council would be insurmountable. We may be confronted here 
with a deadlock destined to endure for a decade or more. It would not 
appear that the United States should or could take a position other than 
the frankly temporizing one which—without great happiness or dignity; 
be it freely admitted—she is taking now. Polities, or the art of polities, 
especially international politics, consists of choosing between or among 
various different evils. 

Pitman B. POTTER 


AUSTRIA’S PERMANENT NEUTRALITY 


The permanently neutral state as a particular figure in international 
law is a creation of the nineteenth century: Switzerland and, for a certain 
period, Belgium and Luxembourg are the examples. Whereas the latter 
two states were made permanently neutral states through a treaty con- 
cluded between the great Powers, primarily in their political interest to 
create a ‘‘buffer State” (Etat-tampon), the treaty on Swiss neutrality 
corresponded to the wish and centuries-old policy of the Swiss people. 
This distinction is also shown in the manner of creating the status of 
permanent neutrality in international law: in the case of Belgium and 
Luxembourg by a treaty between the great Powers; in the case of Switzer- 
land by such treaty and the consent of the state concerned. On tha other 
hand, a state cannot become permanently neutral in international law 
by its own unilateral declaration.y ?ermanent neutrality is the creation 
of a treaty; hence, it can only be modified or abojished with the consent 
of all the signatory Powers and the consent of the permanently neutral 
state. The permanent neutrality can either be recognized by the third 
Powers which have ecneluded the corresponding treaty and other states, 
or also be guararte,: Recognition obliges the recognizing state to re- 
spect, guarantee to <.speet and defend the permanent neutrality. The 
guarantee can be collective or single; in the fist case tho guarantors are 
only bound jointly, in the --cond case, jointly and severally. It. agreed 
that such permanent neutrality creates a legal situation vod erc. omnes. 

The permanently neutral state? foregoes the right is go tc war except 


1 The practice of states ag well ag the literaturo #4 nearly w~’ nous on this point. 
Iecland’s unilateral declaration of permanent neutrelity, 19 wd cemy the value 
of a unilateral formulation of policy; it had no internation:1 chce. and did not render 
Iceland a permanently neutral stztc in international law. 

28ea the treatises by Fauchille, Vol. I, first part. pp. 693-714 (Paris, 1922); Liszt, 
po. "7-111 (12th cd, Berlin, 1925); Cavaglieri, pp. 164-174 (Neples, 1925); Dieng, 
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` NOTES AND COMMENTS 


SOTH ANNUAL MEETING OF THE AMERICAN SOCIETY OF INTERNATIONAL LAW 
APRIL 25-28, 1956 


SHERATON-CarRLTON Horst, WasHineton, D. C. 


ADVANCE PROGRAM 


THE EVOLUTION OF INTERNATIONAL LAW IN THE 20TH CENTURY 
WEDNESDAY, APRIL 25, 1956 


r 


k l 7:00 p.m. 
Registration for members. 

8:15 p.m. 
Address by Professor Quincy Wright, President of the Society. 
Address by the Honorable John Foster Dulles, Secretary of State. 
Presentation of Manley O. Hudson Medal by President Wright. 


THURSDAY, APRIL 26, 1956 

. 10:00 a.m. ng 
‘Report on Regional Meetings—American Points of View and Practice. 
Chairman: Professor Covey T. Oliver, University of California. 
Summary and Report by Professor Hardy ©. Dillard, University of 

Virginia. 
Panel members to be announced. 

2:00 p.m. 

_ Report on Regional Meetings—Foreign Theory and Practice. 


Chairman: Professor Covey T. Oliver. 
Panel members to be announced. 


8:15 pm. 
International Air Law 


Chairman: Professor Oliver J. Lissitzyn, Columbia University. 

Address by John ©. Cooper, Institute of International Air Law, McGill, 
University: Legal Problems of Upper Space.. 

Panel Members: H. Alberta Colclaser, Department of State; P. K. Roy, 
International Cwil Aviation Organization; Arnold W. Knauth, New 
York Bar. 

FRIDAY, APRIL 27, 1956 


10:00 am. 


International Law Commission i Drafts on “Territorial Waters” and 
“Regime of the High Seas.” - : 

Chairman: Charles G. Fenwick, Pan American Union 

Speakers: Richard Baxter, Harvard Law ponealy Montgomery mae 
Van Camp Sea Food Co. 


426 ‘ 


_----_the Powers of Europe, has been so modified in recent years that it is 


.- Lords he said: ‘‘Far from looking upon the suzerainty as a constitutional 
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instruction which should shed some light on Britain’s official attitude oo 
ward Tibet: 


His Majesty’s Government cannot regard the question as one concern- 
ing India and Tibet alone. The position of China in its relations to” 


necessary to take into account those altered conditions in deciding om 
action affecting what must still be regarded as @jprovince of China.” 
(Italics added.) 


Lord Reay, Governor of Bombay (1885-1900), made a similar observation 
on Lord Curzon’s ‘‘forward policy.’’ In a speech before the House of 


fiction, the home government looked upon Tibet as a province of China.” 
(Italics added.) Likewise on June 14, 1904, the British Foreign Minister, 
in an official dispatch to the British Ambassador to Russia, wrote: 


. . . Count Lamsdorff had added that it had given him great satisfac- 

tion to note that the British government, for their part, recognized, 

in terms of the memorandum which I had recently handed to Count 

Benckendorff, the utility and necessity of maintaining the political — 
` status quo in that province of the Chinese Empire.** (Italics added.) 


Apparently the nominal or fictional suzerainty was a new interpretation 
on Sino-Tibetan relationship which the aggressive viceroy found = 
ient and was eager to advance, but it was one which the London autho ities, 
to their credit, refused to accept. This new interpretation, howgyen, 2 re- 
quires some comment. Mr. Joseph H. Choate, United States Ambassador — 
to Great Britain, was instructed in June of 1904 to acquaint the 
Foreign Office with the State)Department’s views on the British es 

His instructions took strong exception to the official rerea 
the Indian Government to Chinese sovereignty over Tibet as a.‘‘constitu 
tional fiction” and a ‘political affectation,’’ and pointed out that Great 
Britain had three times (in the Chefoo Convention of September 18, 1876; | 
in the Peking Convention of July 24, 1886; and in the Calcutta Countah- . 
tion of Mareh 17, 1890) recognized ATENA sovereignty by negotiati 


; with the Chinese Government on questions relating to Tibet, and that since 


then the Chinese had waived none of their sovereign rights.*? 
. It was during the Chinese Revolution of 1911 that Britain went through 


(ft radical change in its attitude toward Tibet. It was then that she began 


to support the once Rejected ni w interpretation. In a message of advice 
and i to the 13th Dalai Lama, about which the British Government 
assian Government informed,** they expressed the desire ‘‘to 

nal a ibet under Chinese suzerainty maintained 

But they themselves R in Tibetan 









mian thi Papers: Qi. 1920, ‘No. 78, p iesit Ps 
šo Parliamentary Debates, 4th Ser., Vol. 130 (1904), pp. 1116-1117. 
$1 Accounts and Papers, Cd. 2370, ” No. 55, p. 18. 


32 Department of State Archives, Great Britain Tastee iah G pp. 686-639, . 
No. 1455 Hay to Choate, June 3, 


88 Documents des archives des gou sno ‘Gnpérial’ et pioioi (made publie by 
the Soviet Government), Series II, Vol. 20, Pt. 1, No. 228, pp. 220-221. 
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é in spite of the treaty obligations, which, as the Secretary of State 
for India once admitted and the Dalai Lama in exile was so told,** pre- 
| cluded them from interfering with Chinese action in Tibet. 
= The British, however, never went so far as to declare Tibet an inde- 
pendent state or a dependency of their own during all those years when 
J Sie; enjoyed an unique position of exercising dominant influence in Tibet. 
The most recent oceasion for the British to declare their stand is when 
_ the El Salvador Delegation to the United Nations made a request to have ' 
the Tibetan appeal (based on a cablegram dispatched from India’s 
Kalimpong charging the Chinese Communist Army’s entry into Tibet 
as “ʻa clear case of aggression’? and asking the world organization to ., 
“intercede on their behalf’’) placed on the agenda of the Fifth Session ~ 
of the General Assembly. The British delegate in proposing to defer 
action on this request told the General Committee that no one knew ex- 
” what was happening in Tibet, nor was the legal position very clear.** 
rotessor Alexandrowicz-Alexander also raised the question of inter. 
national conferences as a source of evidence, and madé copioug reference 
to the Simla Conference of 1913-14. That conference Gould have clarified 
the legal position of Tibet, had Great Britain and China been able to come 
to terms, Though the draft a ent was initialed by the Chinese dele- 
gate, China did not sign it. so-called Anglo-Tibetan Treaty of Simla 
and the pertinent Trade Regulations have no validity as international 
documents.\ As it was said before, seven years previously in 1907, when 
n e Anglo- ussian Convention was signed, the British Government solemnly ` 
engaged not to enter into negotiations with Tibet “except through the 
_ intermediary of the Chinese Government.” Whe Simla Agreements have 
É no validity not only because the Chinese Government did not perform 
{the functions of an ‘‘intermediary,”” but especially aghast officially 
notified the British Minister at Peking and telegraphed London that it 
would not and could not recognize the Simla Agreement, even if it were 
Figned by the British and Tibetan delegates. 
_ From Sir Charles Bell’s account it may be assumed that the\Dalai Lama 
did not ratify the Simla documents. Sir Charles explained that the Lama 
i was dissatisfied with his delegate’s conduct of the negotiations, nor was 
he happy with the Simla Treaty.*? It is significant neither the so- 
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counts and Papers, Cd. 5240, No. 143, p. 87; No. 802, p. 190; No. 354, p. 218, 
8° U.N. Doc., Summary Records of Meetings 21 September-5 December 1950 of the 
General Committee, pp. 19-20. - Ta ie 

86 Hsieh Pin, Anag chiao shé lüeh shih (A Short Diplomatic History Concerning 
Tibet), p. 52. 4 aes a 

81 Bell, Portrait of the Dalai Lama 205. 
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has no binding force} On October 9, 1948, the Chinese Ministry of Foreign — : 
Affairs sent identical notes to the British, Indian and Pakistan governments 
proposing revision of the Trade Regulations of 1908 in regard to Tibet, 
Article III of which provides for revision at the end of each successive ten 
years. The British replies dated October 29, 1948, and May 24, 1949, 
respectively, in referring the matter to the two Dominions, did not deny 
the continued validity of the Trade Regulations of 1908.°* The denial 
would have been given, had there been in existence a valid instrument 
like the alleged Anglo-Tibetan Treaty and its related Trade Regulations 
which were supposed to have superseded the previous trade regulations. 
.» (Of course, the Simla Treaty and Trade Regulations, even if they were 
duly signed by the British and Tibetan delegates and approved by the 
à Dalai Lama, would have no value as international documents because of 
| Tibét’s incapacity arising from its dependent status.® Professor Alex- 
androwicz-Alexander cited a passage from Sir Charles Bell’s book Tibet: 
Past and Present, stating that ea 


the Simla Agreement which was initialed by the three contracting 
parties . . . remained a bilateral arrangement between Great Britain 
and Tibet only. 


In this connection Sir Charles’ account should be compared with that of | 
Sir Erie Teichman, another authority on Tibetan affairs, who says that 
‘the [Simla] Conference finally broke up in the summer of 1914 without 
an agreement having been reached.’’ *° 
Another instrument cited by the professor—the so-called Mongolian- 
Tibetan Treaty of 1913—is even more questionable. No documentary 
as whatsoever can be found to show the existence of such a treaty 
which was only reported in the press traceable to British sources. Even 
the Dalai Lama and the Tibetan Government themselves denied that the 
alleged negotiator Dorjieff’s credentials justified anything in the nature 
of a-treaty.* 
During thé meeting of the General Committee of the United Nations 
already referred to, the delegate of the U.S.S.R. seconded the British 
proposal of deferment and stated that Chinese sovereignty over Tibet had 
been recognized for a long time by the United Kingdom, the United States, 
and the U.8.S.R. He also pointed out that the El Salvador delegate could 
only cite newspaper articles and encyclopedias, but no international instru- 
ment, in support of his argument.** No one at the meeting challenged the 
Soviet delegate’s statement, as indeed no one could, for the simple reason 
I > is no international instrument to prove the acquisition of state- 
Tibet or of anything resembling the exercise of summa potest 
by Tibet as an independent state!) EN 
38 Lo Chia-lun, ‘*Raising the Curtain of the Tibetan Issue in Sino-Indian Relations,’ 
loo. cit., pp. 229-231. | 
39Sir Arnold D. McNair, Law of Treaties 135. 
40 Sir Erie Teichman, Travels of a Consular Officer in Eastern Tibet 46. 
41 Bell, Portrait of the Dalai Lama 345; Tibet: Past and Present 151-152. 
42 Supra, note 35. 
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but certainly not ‘the least important point in our study is how g 
f regards its legal Position. International law is not especially 
d with names or classification of states or with their internal | 
ganization. “What it deals with is whether a state is able or willing 
assume and fulfill international obligations, which is an essential 
‘iterion of statehood.**., Fibet has never declared its wish to be a sovereign 
ate. Nor did the Dalai Lamas and their governments ever express a 
desire to be independent from China in all their correspondence with the 
Chinese Government or in their discussions with its numerous missions) 
Sir Charles Bell, who should know the 13th Dalai Lama better than any 
other Western observer because of his long and intimate association with 
him, said explicitly that what the Lama wanted was to have ‘‘Tibet .. . 
manage her own internal affairs.’§** As Professor Alexandrowicz-Alex- 
lem himself remarked, “<The Dalai Lamas and their government”. .. 
ere not eager to be too deeply involved in the wider game of Asian or 
vorld politics. . . .Wibet_. . . did not oppose the merger of her forei 
licy, in relation to the world at large, with China’s policy.’? Indeed, 
incapacity, to assume international obligations 
ĉan be seen from the opinion alleged to have been expressed in regard to 
jthe Washington Conference of 1921: “They were unwilling to enter into 
negotiations unless Sir Charles Bell were present with them.’’ 4 
















Delegation from the Asiatic Conference in New Delhi in ; 

e Lhasa government received a number of letters from abroad ur 
it to secure independence and advising it as to the procedure in applying 
r membership in the United Nations. But there is no fact to sub- 
ntiate tement made by Professor Alexandrowicz-Alexander_ that 
sovereign nation, Tibet made a tentative approach to the 
Nations for admission to membership in the new world organiza- 
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special facilities to visit Great Britain and the United States without pass- 
ports from the Chinese Government. The Ministry of Foreign Affairs in 
Nanking at once made representations on this matter to the governments 
concerned, and the Chinese Ambassador at New Delhi was assured by the 
Indian Government that in dealing with the Tibetan mission it had no 
intention of being in any way detrimental to the sovereignty and terri- 
torial integrity of China.** 

However strong outside pressure to secure independence for Tibet may 
be, the fact remains that the Tibetans are neither willing nor prepared to 
assume and fulfill international obligations as a new state. Nor do the 

„Special facilities accorded to a Tibetan trade mission, or other acts falling 
short of recognition,*® create a new subject of international law or acknowl- 
edge the full status of a hitherto indeterminate community. A thorough 
study of the records of Tibet’s dealings with the Chinese and Indian gov- 
ernments and the accounts of unbiased observers who have an intimate 
knowledge of the Tibetan people and government, reveal a keen desire 
on the part of the Tibetans to preserve their traditional life and their 
autonomous position, but a lack of any political consciousness aiming at 
the formation of an independent and sovereign state. Qt is for this reason 
as well as for the absence of a definite legal position that the utmost that 
scholars can do is to classify Tibet as among the entities of doubtful orf ~ 
unusual legal status.**) : 

But today the legal position of Tibet has been clearly defined in thel | 
Peking Agreement on Measures for the Peaceful Liberation £ Tibet signed | 
on May 23, 1951, the first article of which declares that “'the Tibetan | 
people shall unite, drive out imperial aggressive forces from Tibet, and 
return to the big family of the Motherland—the People’s Republie of 
China.’ The Agreement promises the maintenance of the status quo in 
the Tibetan regional government structure as well as in the inherent 
position and authority of the Dalai Lama, but calls on Lhasa actively to 
assist the People’s Liberation Army to enter Tibet and consolidate the a 
national defenses (Articles II and IV), while permitting ‘‘autonomy under 
the unified leadership of the Central Government of the People’s Republic 
of China” (Article III). The Tibetan troops shall be gradually reorgan- 
ized into the People’s Liberation Army and shall become a part of the 
defense forces of the People’s Republic of China (Article VIII). The 
Agreement further stipulates that all foreign affairs shall be handled 

; only by Peking (Article XIV).°° 


47 Lo Chia-lun, ‘‘ Raising the Curtain on the Tibetan Issue in Sino-Indian Relations,’?’ $ 
loc. oit., p. 234. s F 
48 1 Moore, Digest of International Law 206 et seq. 
N  49So classified by William W. Bishop, Jr., International Law Cases and Materials 
193 (1953), who gave as his reasons the fact of Chinese suzerainty and control and 
Tibet’s limited foreign relations. fessor H. Lauterpacht in L. F. Oppenheim, 
International Law (7th ed.), p. 233, ied Tibet as a half-sovereign state nominally 
under the protection or suzerainty of China: I 
50 For the full text, see Kuan yu ho ping chieh fang Hsi-tsang pan fa ti hsiehi 
(Jen Min Press, Peking, 1951). 
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“The legal position thus defined has further been affirmed by the Sino- 
Indian Treaty on Tibet signed on April 29, 1954, which laid down five 
broad principles in addition to the liquidation of the Indian claims. Ac- 
cordin to this treaty, the text of which was released in New Delhi by the 
istry of External Affairs, (ndia accepts the principle that Tibet con- 
stitutes an integral part of China) She agreed to withdraw completely 
ithin six months the contingent that had been stationed for decades at 
atung and Gyantse, and also to hand over all her property in Tibet to 
the Chinese authorities, leaving questions of detail regarding cost and the 
manner of payment to be worked out later." 

In order to ensure the implementation of the provisions regarding, | 
autonomy in the aforesaid Peking Agreement as well as in the constitution ` 
proclaimed by the Peking regime in September, 1954,5? a committee was 
formed in March, 1955, consisting of fifty-one members, with the Dalai 
Lama as Chairman, and the Panch’en Lama and Peking’s commanding 
officer in Lhasa, Chang Kuo-hua, as Deputy Chairmen.®* It still remains 
to be seen how the autonomous status of Tibet will work out in practice. 

The legal position of ' Tibet, v which this writer has attempted to describe, 
may not be accepted by those governments which have not recognized the 
‘‘ Chinese People’s Republic.’ But it should be stated that this question 
of Tibet’s legal position has never been nor will it ever be a partisan issue 
in Chinese domestic politics. As a Chinese delegate of the National Gov- 
ernment once explained to the General Committee of the United Nations: 


Tibet has been and still is a part of China; all C Chinese whatever their 
party or religion regard it as such.** 


54 New York Times, April 30, 1954; April 2, 1955. Also reported in one of the 
Chinese newspapers in New York, China Daily News (April 4 and 14, 1955), was that 
India handed over to Communist China on April 1, 1955, Indian postal, telegraph and 
telephone facilities in Tibet without charge, but received 316,828 rupees as payment for 
the twelve ouses and their equipment. 

: 52 Its nas, 53, 54, and 67-72 made general provisions regarding regional 
| commend while the Constitution of the Chinese National Government proclaimed on 
New Year’s Day of 1947 specifically provides (Art. 120) that the self-government 
_ system of Tibet shall be guaranteed. 
58 China Daily News in New York (March 23, 1955), p. 1. 
64 Supra, note 35. 
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THE STATUS OF FORMOSA AND THE CHINE a 
RECOGNIT PROBLEM 


By D. P. O’ConNELL 
University of Adelaide 


_ INTRODUCTION 

The question of saa of the Central People’s Republic a 
and the withdrawal of recognition of the Nationalist regime in F 
is from time to time a matter of moment in the internal politics ae 
of the Pacific nations. Few of the proponents of recognition 
vocate handing Formosa to the mainland government; they would rs 
the island to be internationalized, neutralized, or made independent under 
United Nations auspices and guarantee. In the policy discussions on th 
question, various views of the legal competence of the Allies or of the © 
United Nations to dispose of Formosa have been advanced. It is the pur- — 
pose of this paper to examine these views in turn and indicate on which © i 
view the question of riial s future can be severed from the question 
of recognition. i 


THE en eee BACKGROUND 


The; Cairo Declaration-of December 1, 1943, stated that it was the “‘pı 
pose” of Great Britain, the United States and China to strip Japan of all 
the islands in the Pacific which she had seized or occupied since bees e- 
ginning of the first World War, to restore to China ‘‘all the te 
that Japan has stolen from the Chinese, such as Manchuria, 
the Pescadores,” and to effect the independence of Korea.* 
Agreement ‘‘the leaders of the three Great Powers’? agreed t 
claims of the Soviet Union would be “unquestionably fulfil 
Japan’s defeat. These claims were explicitly stated to be the 
to Russia of South Sakhalin and the islands adjacent to it, 
ionalization of the of Dairen, and the restoration of the le 
rthur, It was further agreed that the Kurile Islands would 
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ent of unconditional surrender of September 1, 1945, Japan accepted 

e provisions of the Potsdam Proclamation and undertook to carry them 

- out? Each of the territories explicitly or implicitly included in the Proc- 

- lamation was specifically renounced by Japan in the Peace Treaty of 1951. 
Formosa and the Pescadores were included with the Kurile Islands and 
‘*that portion of Sakhalin and the islands adjacent to it over which Japan 
acquired sovereignty as a consequence of the Treaty of Portsmouth of 
September 5, 1905” as territories in respect of which Japan renounced ‘“‘all 
right, title and claim.’’> The policy of the Powers towards the Kuriles 
and South Sakhalin may therefore be referred to as illuminating their 
expressions of opinion on the status of Formosa. 

The reasons why the Japanese Peace Treaty made no provision for the 
future of any of the territories in question are clearly set forth in the 
statement of Secretary of State Dulles at the termination of the San Fran- 
cisco Conference. He said that the Potsdam surrender terms constituted 
the only definition of peace terms to which and by which Japan and the 
Allied Powers as a whole were bound. Whatever private understandings 
might exist between the Allies themselves did not bind Japan, and it was 
therefore sufficient to give effect to the instrument of surrender by pro- 
viding that Japanese sovereignty should terminate over the areas in ques- 
tion. He also stated: 


ty 


Some Allied Powers suggested that Article 2 should not merely de- 
limit Japanese sovereignty according to Potsdam, but specify pre- 
cisely the ultimate disposition of each of the ex-Japanese territories. 
This, admittedly, would have been neater, but it would have raised 
questions as to which there are now no agreed answers.® 


In other words, because the Allied Powers could not agree on the ultimate 
disposition, particularly, of Formosa, it was preferable to leave the ques- 
tion for time to resolve, and meanwhile to take refuge in formulas that 
would no promise future policy. The wisdom or otherwise of this 
Me ourse is beyond comment here, but it is undoubtedly true that the very 
E ambiguity so deliberately contrived has in more recent months fed the 
flames of political controversy. 
_ Atleast four views of the present status of Formosa can be detected in 


k. ficial and unofficial expressions of policy and opinion. 
ee 
View One: CHINESE TERRITORY SINCE SEPTEMBER 1, 1945 


i Mr. Clement Attlee, the Leader of the United Kingdom Opposition, has 
stallized a viewpoint implicit in some analyses of the Formosa situation, 
reflected in some newspaper discussions. He has described Formosa 
r itory seized from China by a Japanese act of aggression. “At a 









u. Supp. 264 (1945). 446 ibid. 71 (1952). 


of State Bulletin 454 (1951). See also Sir Anthony Eden, Parl. Papers, 
H.C., Vol. 536, col. 1531. Ta > 5 ez 
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be an integral part of China.’’*? What exactly Mr. Attlee intended by 
this is not completely clear. He may have meant that Formosa had never k- 
ceased to be Chinese because seized in aggressive war and attached to 
Japan by the forced Treaty of Shimonoseki. This is an interpretation 
consonant with the views of some Asian commentators founded on the 
moral and political principle of ‘‘self-determination,’’* but it is one that 
does not commend itself to serious legal discussion. 

On the other hand, he may have meant that a transfer of Formosa from 
Japan to China had been effected at Potsdam. Had he gone further and 
located the conveyance in Japan’s acceptance of Potsdam in the surrender 
of September 1, 1945, his view might have significance,® but would still be 
difficult to sustain in face of the political action on the part of all the 
Powers concerned inconsistent with any such conelusion.*° First, it is 
difficult to regard the Potsdam Proclamation as other than a policy state- 
ment. Although recording agreement, it was not drafted in legal form, 
and its very vagueness would seem to exclude the creation of legal obliga- 
tions. For example, it referred to the limitation of Japanese sovereignty 
to the principal islands of Japan and such minor islands as might be de- 
termined, thus leaving for future decision not only the consequences of 
transfer of sovereignty but also the areas to be transferred. 

Secondly, Korea was impliedly included in the Potsdam document, yet 
the Republic of Korea did not come into being in virtue of the surrender 
but in virtue of unilateral action under United Nations auspices. In No- 
vember, 1947, the United States moved for the establishment of a national 
government of Korea, and the United Nations General Assembly resolved 
to set up a temporary commission in Korea to observe the carrying out of 
elections for a National Assembly, specifying that the Government should 
take over the functions of government from the United States military 
forces. In May, 1948, the elections were held and on August 15 the trans- 
fer was effected. On December 8, 1948, the First Committee Of the Gen- 
eral Assembly resolved for United Nations recognition of the Republic o 
Korea, and this was adopted on the 12th. The United States recognized 
the Republic on January 1, 1949, and Great Britain on the 18th. The 
substitution of Korean for Japanese sovereignty was thus a somewhat 
ragged process, but it is best characterized as a secession in 1948 and not 
a cession in 1945. This conclusion is supported by reference to the deci- 
sion of the Moscow Conference of Foreign Ministers of December, 1945, | 
where it was agreed that the Peace Treaty would provide for the renun- Kz 
ciation of Japan’s rights in Korea, and that in the meantime a joint com- A 
mission would work out proposals for the development of self-gove at hs 
under a Four-Power Trusteeship Agreement with a view to Riese mal 
in five years. This agreement seems to have envisaged Japanese sover- me 
eignty terminating with the treaty and not with the surrender. In fact 


1 Ibid., col. 160. 
8 See, e.g., Mr. Aneurin Bevan, col. 162, Jan. 26, 1955. 
° Cf. Potter, 44 A.J.I.L. 709 (1950) 10Q. Wright, 49 ibid. 332 (1955). 
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irdly, the Powers have specifically Bepldinted the view that Formosa 


‘became Chinese territory in virtue of either the Potsdam Proclamation or 


the surrender. Certain of the statements on the subject will be cited 
below, but reference may be made at this stage to the reply of Lord Read- 
ing, Minister of State for Foreign Affairs, to a question addressed in the 
House of Lords on December 20, 1954, by Lord Henderson on the status 
of Formosa. Lord Henderson had asked: Was there an international 
instrument implementing the Cairo Declaration of 1943 on the return of 


Formosa to China after the war? Having replied in the negative, Lord °» 


Reading went on: 


The position of Formosa is somewhat difficult in international law. 
The situation is that the Japanese Government renounced sovereignty 
over it but we do not regard it as forming part of China. The exact 
situation is highly technical and not suitable for discussion in this 
way.” 


View Two: UNITED Nations SOVEREIGNTY SINCE SEPTEMBER 1, 1945 


If the surrender of Japan did operate as a conveyance, there would, in 
any event, be greater argument in favor of joint sovereignty in the parties 
to the surrender than in favor of sovereignty of only one of them, China.** 
This conclusion is, however, inconsistent with the policy adopted towards 
the Ryukyu Islands, which were also included by implication in the sur- 


render. In the Peace Treaty Japan undertook ** to concur in any pro- 
posal of the United States to place these islands under the trusteeship 


system with the United States as sole administering authority. It was 
explicitly recognized that, pending affirmative action in this direction, the n, the 
United States would continue to exercise all powers of administration, 
“gene a jurisdiction over the islands. Residual sovereignty was 


Neen ee eee eee 


thus imp o remain in Japan,’ and confirmation of this is contained 


$ 
Is 
£ 


in statements of the delegates of the United States and the United Kingdom 
at the San Francisco Conference, and in the administrative agreement 


F of December 24, 1953, by which the United States’ administration of the 
_ Amami Oshima group of the islands was to terminate and they were to 


b: 


3 revert to Japan.” This action suggests that the surrender was insufficient 


11 Art. 2(a). 
12 Parl. Papers, Hansard, 5 S., H.L., Vol. 190, cols. 510-513. Also H.C., Vol. 487, 


col, 2302, May 11, 1951; Vol. 482, col. 1462, Dec. 14, 1950; Sir Anthony Eden, Vol. 536, 


col. 1532: ‘‘The position in law is that an armistice or the cessation of fighting does 
affect sovereignty. There has not been a transfer of sovereignty because, at San 
rancisco, although there was a desire to agree about China, there was a difference of 
pinion as to which Chinese authority it should be handed over.’’ 
18 Cf, President Truman’s statement of Jan. 5, 1950, 22 Dept. of State Bulletin 79 


yr 1950). 14 Art. 3. 
P th Ballantine in 31 Foreign Affairs 671 (1953). 
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to divest Japan of any of its territories.» It may also be noted that the 
“Basie Post-Surrender Policy for Japan,’’ already referred to, spoke of 
the limitation of Japanese sovereignty to the principal islands as an ‘‘ul- 
timate objective,” not an accomplished fact.!8 

The view of the British Government, as stated in answer to a question 
in the House of Commons on July 26, 1950, is to the same effect: 


His Majesty’s Government have recognised de jure the Chinese 
Central People’s Government as the legitimate Government of China, 
and as such entitled to enjoy the rights of the Chinese State. For- 
mosa is still de jure Japanese territory and there is no Government 
of Formosa as such. Following on the surrender of Japan, the Chi- 
nese Government of the day assumed, with the consent of the remain- 
ing Allies, the provisional administration of the territory pending the 
final determination of its status at a peace settlement. 

Not all the remaining Allies have recognised the Central People’s 
Government as the Government of China, and for this reason, and be- 
cause of the provisional nature of the present administration of For- 
mosa, it is the hope of His Majesty’s Government that the disposal of 
Formosa will be decided, as has always been contemplated, in connec- 
tion with the peace settlement with Japan.’® 


View THREE: CONDOMINIUM OF THE ALLIED SIGNATORIES OF THE 
a PEACE TREATY 


It would seem, therefore, that any change of sovereignty over Formosa 
must be located in the Peace Treaty with Japan of September 8, 1951. Sir 
Anthony Eden has said that Japanese rights were ‘‘ceded” in the toate = 
The question is, to whom were they ceded? ?! The treaty did not employ 
the usual terminology of international goriveyance. Did sovereignty, then, 
vest in the Allied signatories by operation of law, or is it, perhaps, in sus- 
pension? The recent expressions of official opinion in the United King- 
dom, Canada and Australia, while clearly denying a Chinese title to For- 
mosa, obscure the distinction between these two possible alternatives. 

On February 4, 1955, Sir Anthony Eden, in reply to a question in the 
House of Commons, said: | 

Under the Peace Treaty of April, 1952, Japan formally renounced 
all right, title and claim to Formosa and the Pescadores; but again 
this did not operate as a transfer to Chinese sovereignty, whether to 
‘the People’s TEE s of China or to the Chinese Nationalist authori- 







ties. Formosa efore, in the view of Her 
Majesty’s e is 
uncertain or undetermined.?? 
ee T 
18 Loc. cit. 


Pi Parl. Papers, Hansard, 5 S., H.C., Vol. 478, col. 60. Also mee A 
te of Internati Affairs, Vol. 7 51); 7 Current Affairs 1 
E 

20 Parl. Papers, Hansard, 5 S., H.C. Vou 536, col. 1531, Feb. 7, 1955. 

21 No analogy exists with the case of Memel in Art. 99 of the Treaty of Versailles, 
or of Fiume in Arts. 53 and 74 of the Treaty of Trianon, since these were y 
renounced ‘‘in favor of?’ the Allied and Associated Powers. 

22 Parl. Papers, Hansard, 5 S., H.C., Vol. 536, col. 159. 
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Mr. R. G. Menzies, Prime Minister of Australia, said on February 9, 
1955, that the juridical status of Formosa remained to be determined and 
would no doubt some day be determined by United Nations machinery.” 
Mr. R. G. Casey, Australian Minister of External Affairs, had two days 
previously made a statement on the lines of that of Sir Anthony Eden, 
adding that since sovereignty over Formosa was not allocated to any par- 
ticular Power, ‘‘it is difficult to understand the Peking Government’s claim 
that Formosa is under the same sovereignty as the Chinese mainland.’’ * 
This distinction between the juridical status of Formosa and that of the 
mainland was enlarged upon by Mr. Lester Pearson, Canadian Minister of 
External Affairs, in a statement of January 25, 1955, in the Canadian 
House of Commons: 


In this area of tension and danger a distinction, I think, can validly 
be made between the position of Formosa and Pescadores, and the 
islands off the China coast now in Nationalist hands; the latter are 
indisputably part of the territory of China; the former, Formosa and 
the Pescadores, which were Japanese colonies for fifty years prior to 
1945 and had had a checkered history before that are not. . Ne- 
gotiations for a cease fire need not involve any question of the final 
disposition of the territory in dispute.*® 


On January 29, in a broadcast, he repeated his view that Formosa’s rela- 
tionship to Chi a iti 1 h 
Foster Dulles has said much the same. Replying to the Soviet protests to 
the draft Japanese Peace Treaty, he commented that the treaty merely 
took Japan ‘‘formally out of the Formosa picture, leaving the position 
otherwise unchanged.’ 2" It is interesting to note that the Soviet Govern- 
ment at that stage seems to have had similar views. It pointed out that 
the conclusion could be drawn that 


the draft leaves the present situation with Taiwan and the Pescadores 
Islands, which have actually been torn away from China, without 
change, in violation of the Cairo Agreement concerning the return of 
these islands to China.” 


It may also be noted that in the Security Treaty with Nationalist China the 
United States did no more than recognize that the latter ‘‘controls’’ For- 


mosa., The Senate recorded its understanding, forwarded in the report 
of the Foreign Relations Committee, ‘‘that nothing in the Treaty shall be 
construed as affecting or modifying the legal status or sovereignty of the 
territories in which it applies.’’ ?° 


It may be that these opinions are more suggestive of suspended sov- 
2326 Current Notes on International Relations 176 (1955). 
24 Ibid, 127. 25 Ibid. 57. 


26 Ibid. 58. See also official statement by Acting Secretary of State for External 


_ Affairs, Mr. Paul Martin, 36 Journal of the Parliaments of the Commonwealth 151, Feb. 





| 8, 1955. 


21 25 Dept. of State Bulletin 454 (1951). 
2824 ibid. 857 (1951). 


“29 Chronology of International Events, Royal Institute of International Affairs, Vol. 
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vereignty in the Allied signatories, ‘the 
presumption would seem to be ag: such interpretation.®* nt te 

is true that precedent in this case is of very doubtful analogy, it seems — Š; 
that the expression ‘‘suspension of sovereignty’ is more properly ap- 
plied to a situation where there is to be eventual reversion to the status e 
quo ante, as, perhaps, in the case of Great Britain’s administration of 
Cyprus and that by Austria-Hungary of Herzegovina and Bosnia under the 
Treaty of Berlin, or where there is doubt as to the aetna distribution 


of power within a territory.** In face of the Japanese ‘‘renunciation’’ 
of Formosa, it can scarcely be said that any. nation, or group of nations, 
has the ‘‘reversion’’ of the territory. Nor is there doubt that power in 
Formosa 1s undistelbated and located in the Nationalist Government. 
To speak of ‘‘suspended sovereignty” in the case of Formosa is merely 
to sidestep the question of ultimate competence, and it cannot be said 
that such course clarifies in any way an already sufficiently obscure 
position. Also, it is difficult to support a theory of suspended sovereignty 
when Sir Anthony Eden refers to a ‘‘cession’’ of Japanese rights. For 


these reasons it_is preferable to assume that the United Kingdom and 
United States are asserting a condominium of the Allied signatories. The — 
deduction Wout 868M to be that the Nationalist Government is in some 
sense a delegate of sovereignty, and the latent right of ultimate disposition 
is vested inthe Allies jointly. As President Truman put it on January 5, 
1950, “the United States and the other Allied Powers have accepted the 
exercise of Chinese authority over the island.’’ 33 l 
The theory of condominium may, perhaps, be tested by reference to the i 
_ ease of the Kurile Islands and South Sakhalin, which were within the con- 
templation of the Potsdam Proclamation and the surrender, and, having 
been renounced in the Peace Treaty, would seem to be in the same juridical 
situation as Formosa. The Kuriles and South Sakhalin were occupied by 
the Soviets in 1945, and the latter’s interest in the territories stands or falls 
with China’s in Formosa, a matter on which Mr. Gromyko entertained no 
doubts at the San Francisco Conference. He referred to the 


inadmissibility of a situation under which the draft treaty with Japan 
fails to state that Japan should recognize the sovereignty of the Soviet | 
Union over the southern part of Sakhalin and the Kurile Islands. 4 


To this Mr. John Foster Dulles merely replied that the treaty carried out 
the surrender terms, and that so long as other governments have rights 


80 See for this view The Times (London), Jan. 26, 1955, p. 8, col. 6. g 
31 See e.g. the rights of the United States in Cuba under Art. 3 of the Treaty of 
Havana, U. S. Foreign Relations, 1904, p. 243. For divergent views on continued 
ty of Germany under Control Commission government, see Kelsen in 39 
A.J.I.L. 518 (1945); Jennings in 23 British Year Book of International Law 121 
(1946); Friedmann in 8 Res Judicatae 137 (1947); Schwelb in 40 AJIL. 811 
(1946) ; Laun in 45 ibid. 267 (1951); Q. Wright in 46 ibid. 299 (1952); Rheinstein in — 
47 Mich. Law Review 23 (1948) ; Mann i in 1 International Law Quarterly 314 ans 
Parry in 10 Modern Law Review 403 (1947). à 
82 Morgenthau, 48 Columbia Law ty 350 (1948). 
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under the Yalta Agreement which the Soviet Union has not fulfilled, there 
is at least question as to whether the Soviet Union could with ‘‘clean 
hands’’ demand fulfillment of the parts of that agreement which it liked.* 
There was, therefore, no admission on the part of the United States that 
the Soviet would acquire a title to the territories in question as a conse- 
quence of renunciation by Japan. In fact the United States Senate in 
ratifying the treaty annexed a declaration designed to conserve the United 
States’ freedom of action in the future. It was declared that the treaty 
was not to diminish or prejudice in favor of the Soviet Union the right, 
title and interest of Japan, or the Allied Powers as defined in the said 
treaty, in and to South Sakhalin and its adjacent islands, the Kurile Is- 
lands, the Habomai Islands and the Island of Shikotan (which last two are 
claimed by Japan to be part of metropolitan Japan, though incorporated 
in the Kuriles for administrative purposes in 1884) or to imply any rec- 
ognition of the provisions of the so-called ‘‘Yalta Agreement’? regarding 
Japan. 

This unilateral reservation, of course, did no more than reserve to the 
United States its right to refuse recognition of any Soviet title to the ter- 
ritories; it could not affect the validity or otherwise of such title. Did the 
Senate intend to imply that sovereignty was still with Japan, or did it 
claim that sovereignty was vested in the Allied signatories % Whichever 
it intended, recent negotiations between Japan and Russia have been based 
on the assumption that the territories are Russian. On February 3, 1953, 
Mr. Shigeru Yoshida said in the Diet with reference to a question on the 
Yalta Agreement: ‘‘We shall exert efforts to regain the former Japanese 
territories of Southern Sakhalin and the Kurile Islands.’’** In the ne- 
gotiations of 1955 between the two countries for a peace treaty, Japan ad- 
mitted that it had relinquished all right and claims to the Kuriles and 
South Sakhalin. The Governor of Hokkaido, Mr. Tanaka Toshifumi, said 
at a press conference that this was due to the circumstances prevailing in 
1951, but that Japan had a good moral elaim to return of the territories 
based on the fact that two of the islands had been Japanese since the be- 
ginning of the Tokugawa Period and the others were acquired in 1875 
from Russia in exchange for Sakhalin. Japan’s argument has been that 
in the Potsdam Proclamation Russia undertook not to indulge in territorial 
expansion as a result of the war, and that by remaining in the Kuriles she 
is violating a fundamental principle, presumably a political or moral and 
not a legal principle.%” 


8425 Dept. of State Bulletin 454 (1951). 

85 Proclamation terminating War with Japan, April 28, 1952, No. 2974, 17 Fed. Reg. 
3813; 46 A.J.I.L. Supp. 96 (1952). : 

86 Chronology of International Events, Royal Institute of International Affairs, Vo 


` 9, p. 84 (1953). 


81 World Today, Royal Institute of International Affairs, Aug. 1955, p. 359. It is to 


_ be noted that the Japanese Government is understood to have decided to refer the ques- 


tion of sovereignty to the Allied Powers. A protocol to this effect is in contemplation, 
but no mention of the disposition of the Kuriles and Sakhalin is to be in the Peace 


Treaty. The Times (London), Oct. 4, 1955, p. 7, col. 7. For a Japanese view that the 
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The Soviet position in the negotiations has been quite unequivocal.’ It 
is that Soviet sovereignty already exists over the territories and should be 
recognized by Japan. Two arguments could be adduced by the Soviet in 
support of its claim. The first is that in Article 8 of the Peace Treaty of 
1951 Japan recognized the full force of all treaties and other arrangements 
made by the Allied Powers for or in connection with the restoration of 
peace. Did this make the Yalta Agreement binding on Japan so as to 
bring its policy provisions into juridical effect and crystallize Soviet sov- 
ereignty? ** On January 22, 1946, Mr. Dean Acheson, Acting United 
States Secretary of State, said that the Yalta Agreement providing for the 
granting to the Soviets of the right of occupation did not provide for a final 
transfer. Much depends, of course, on whether the Yalta Agreement can 
be properly described as a treaty or arrangement, and on this there are 
grave doubts; but if the argument is valid, it applies equally to the 
Potsdam bargain concerning Formosa. South Sakhalin may be in a dif- 
ferent position from the Kuriles inasmuch as the formula in the Peace 
Treaty reads as a cancellation of the relevant provisions of the Treaty of 
Portsmouth, 1905, so that it is at least arguable that South Sakhalin may 
have reverted automatically to the Soviet. The second argument is that 
upon their dereliction by Japan the territories became terrae nullius and 
so susceptible of appropriation by the Soviet upon exercise of administra- 
tive jurisdiétion coupled with an express or implied assertion of sover- 
eignty.“° This argument, if valid for the Kuriles, is equally valid for 
Formosa, When it would follow that China acquired the island by occupa- 
tion upon its dereliction by Japan. 


View Four: CHINESE TERRITORY SINCE SEPTEMBER 8, 1951 


The historical instances of dereliction of territory are, understandably 
enough, few, and the precedents accordingly inadequate and of doubtful 
analogy for a satisfactory analysis of the renunciation clauses of the Japa- 
nese Peace Treaty. Nor has the subject of dereliction received great at- 
tention from the text-writers. It is said, and properly so, that interna- 
tional law raises a presumption against an evaporation of sovereignty over 
a territory, but the precedents clearly illustrate that this is so only when 
there is controversy concerning whether or not a dereliction has taken 
place.“ In other words, the presumption is against an abandonment of 
sovereignty, not against a hiatus of sovereignty when a formal and un- 
ambiguous abandonment has in fact occurred.*? 


status of the territories is still open, see Toshikazu Kase in 34 Foreign Affairs 
40 (1955). To the contrary, apparently, see 2 Japan Quarterly 270 (1955). 

88 See Reischauer, The United States and Japan 239 (1951). 

39 Briggs, 40 A.J.I.L. 376 (1946); Pan, 46 ibid. 42, 48 (1952); O’Connell, in 29 Brit. 
Year Book of Int. Law 426 (1952). 

40 See this view in World Today, loc. cit. 

41 Clipperton Island Arbitration, 26 A.J.I.L. 390 at 394 (1932). 

42 Goebel, The Struggle for the Falkland Islands 411-549 (1927); Smith, Great 
Britain and the Law of Nations, Vol. 2, pp. 45-62 (1935); The Santa Lucia Case, 1 
Moore, Digest of International Law, 89; Delagoa Bay Case, 5 Moore, International 
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The nearest analogy to the Formosan situation may be the case of the 
independence of Israel. On November 29, 1947, the General Assembly 
adopted by resolution a plan for the partition and future government of 
Palestine. It was the Palestine Act, however, that constituted the termi- 
nation of the Mandatory’s rights, leaving, it would seem, the territory open 
to appropriation by any nation already existing or which might come into 
existence. This interpretation is suggested by the statement of the United 
Kingdom Attorney-General, Sir Hartley Shaweross, during the debate on 
the second reading of the Palestine Bill. He suggested that the future of 
British law in Palestine would depend upon ‘‘what, if any, Power takes 
over the effective government of Palestine when we leave.’’** Official 
Israel theory would seem to be that a hiatus of sovereignty intervened so 
as to break the ‘‘chain of legal continuity,’’ and modify the application 
of the traditional law of state succession.*t Reference may also, perhaps, 
be made to the Treaty of Paris of 1898, which, read with the United States 
declarations, has been characterized as a “‘relinquishment by Spain’’ fol- 
lowed by sovereignty in the Cuban people.*® ' 

It is doubtful, therefore, whether there is any international law doctrine 
opposed to the conclusion that China (and in the case of the Kuriles and 
South Sakhalin, the Soviets) appropriated the terra derelicta of Formosa 
by converting belligerent occupation into definitive sovereignty. That a 
claim to sovereignty has been made by both the rival governments is the 
least controversial point in the whole question,‘ and Chinese sovereignty 
over the island has been recognized by Mr. Pandit Nehru in a statement 
in the Lok Sabha on January 25, 1955, and by Mr. Molotov on February 
is the most inherently consistent in any analysis of the Formosa situation. 


FORMOSA AND THE RECOGNITION PROBLEM 


It would seem that only on View Three can the question of recognition 
of the Central People’s Republic and the question of Formosa’s disposition 


Arbitrations 4984; Eastern Greenland Case, P.C.I.J., Ser. A/B, No. 53, pp. 47-48; 
Calvo, Le Droit International, Vol. 1, p. 417 (1896). 

48 Parl. Debates, Hansard, 5 S., H.C., Vol. 448, col. 1322. 

44 Rosenne in 27 Brit. Year Book of Int. Law 369 (1950) ; O’Connell, The Law of 
State Succession, Ch. 1 (1955). 

45 Galban & Co. v. U. S., 40 Ct. Cls. 495 at 506 (1905). It should be noted, however, 
that the American Commissioners for Peace seem to have assumed that the publie prop- 
erty of Spain in Cuba would pass to the United States by ‘‘Spain’s transfer of sov- 
ereignty.’? 1 Moore, op. cit. 288. For text of Art. I in which Spain relinquished 
sovereignty, see Senate Docs., Vol. 48, Treaties ete., Vol. 2 (61st Cong.), p. 1691. 

46 See e.g. Central People’s Government’s reply to U.N. Secretary General’s invita- 
tion to send representatives to take part in Security Council discussions on the Far East 
situation, Chronology of International Events, Royal Institute of International Affairs, 
Vol. 11, p. 107 (1955); also Mr. Chou En Lai’s address to the People’s National Con- 
gress on July 13, 1955, ibid. 480. On Feb. 9, 1955, Peking Radio broadcast an attack 
on Sir Anthony Eden for his statement cited earlier on the legal status of Formosa. 
He was aceused of belittling China’s rights while encouraging U. S. policy. Ibid. 108. 
_ 47 Current Notes on International Relations, Vol. 26, pp. 177, 178 (1955) ; Chronology 

_ of International Events, Royal Institute of International Affairs, Vol. 5, p. 156 (1955). 
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be separated. In View Four the two are inextricably entangled. The doc- a 
trine of the two Chinas ‘* presupposes a juridic etween Formosa ~ 
and the mainland.” A government is only recognized for what it claims 
to be, and the Nationalist régime on Formosa claims to be China, not For- 
mosa. There is therefore no possibility of recognizing Formosa as a se- ; 
ceding territory of China so ‘ as to create the necessary juridical frontier 
between Communist China and Nationalist China; the frontier must be 
deduced from the legal complex as it is. #The expressions of opinion of 
the United Kingdom and the United States earlier cited are clearly directed 
to the making of this deduction, which implies, of course, the view th 
neither Chinese government has sovereignty over Formosa, and that the 
Allied Powers, or the United Nations, are competent to establish a juridical 
régime on the island in the person of the present administration or other- 
wise. Not the least of the political implications of this interpretation is 
that the same Powers or the Organization could deal in precisely the sam 
manner with the Kuriles and South Sakhalin. No doubt a stand could 
be made on, the precedents of Korea and Indonesia, although in neither 
instance is the analogy exact. In the former case the United Nations’ in- — 
tervention was based on the juridical frontier established by the armistice, 
but it was a frontier contrived under United Nations machinery; in the | 
latter case the United Nations’ intervention was founded on a juridical | 
frontier established by negotiation between the sovereign and its seceding | 
elements, whereas the respective claimants of Formosa both purport to be | 
China. è t, 

If Formosa is already Chinese territory, then unilateral action by the 
Powers to create the necessary frontier would be intervention in a situa- 
tion properly characterized as civil war. It would also be difficult for the | 
United Nations to take appropriate measures, since the implications for 
other Members faced with their own internal subversion problems would 
be only too obvious. On the other hand, so long as the United States con- __ 
tinues to recognize the Nationalist Government as the Government de jure 4 
of China, its intervention under the Security Treaty is not illicit but pur- — 
suant to the invitation of the legitimate government. In View Four, there- 
fore, the questions of security and ag $ inseparable. — 

The United Kingdom Government has clearly tried to bridge these two 
alternatives. In May, 1950, the Chief Justice of Te Kong had occasion 
to ask the Foreign Office for a certificate on the status of Formosa. ‘‘Is 
Formosa part of China,” he asked, ‘“‘or is it foreign territory vis-à-vis 
China?’ The Foreign Office certified that His Majesty’s Government had 
ceased to recognize the Nationalist Government as de jure or de facto the 
government of any part of Chinese territory, but that Formosa was still a 
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de {ure part of Japan, and that the Nationalist Government had “ “superior | 
48 Arthur Dean Fors airs 3860 (1955); Hornbeck in 34 ibid. 24 (1955); 


Mr. . Douglas, 34 Policy Bulletin 83 (1955); cf. Senator W. F. 
Knowland, ibid. 84; Nicholas Roo velt, ibid. 68; Nathaniel Peffer, ibid. 36. 
49 Q. Wright in 49 A.J.I.L. 333 (1955). 7 
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EDITORIAL COMMENT 


+ 
COMMUNIST CHINA: RECOGNITION AND ADMISSION TO THE UNITED NATIONS 


For, some years, it may safely be asserted, students of international re- 
lations and international law have been uneasy and even unhappy about 
the problem of ‘‘recognition. "E There was the question of the grounds for 
recognition—which we cannot pause to elaborate here—the obligation (or 

of any obligation) to recognize, the consequences of recognition, a 
So on and so forth. Then came the problem of the relationship betwe 
recognition, or admission to membership in the international community, — 
and election to membership in ap international organization such as the 
League of Nations or the United Nations. Today the problems have be- 
come acute, for the United States and other countries, in connection with 
what we a call, for the sake of brevity, Communist China. 

The p t writer would freely admit, after a good deal of investigation | 


and reflection, that the older international law_concerning recognition 


somewhat unsatisfactory on all essential points. In addition it was ne 


codified | oe ely It can therefore be said that 
the states of the world today are completely free to recognize or 


to recognize Communist China or/and its government with or without * 
such consequences as they may envisage. > = 

In the meantime, of course, a certain number of countries continue to 
recognize the China of Chiang Kai Chek, with headquarters on the Island 
of Formosa, and seated in the United Nations—indeed, holding a perma- 
nent seat in the Security Council thereof. Presumably this raises the 
ancient problem of the withdrawal of recognition, but this is obviously, 
under all cire olitical and, perhaps, an academic 
question. % ‘ 

Obviously the most dompelling erations for the United States are 
the possible military value of the Control of Formosa and the Strait by or 
in the name of Chiang Kai Chek and the fact that the Communists do 
dominate continental China. Reconciling ` considerations is evi- 
dently not easy or simple and it is just possible o reconciliation of 
these two viewpoints is possible. We may be f -before. very long 
perhaps—to choose between the two. 
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rather than mora or graeme reasons. 
Finally it is obviously true that sta re Bictoa to international 
organizations almost entirely without regard for moral or ideological con- 
| ie. 417 
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_ sideration and sometimes without great regard for practical utility. Cer- 

| tainly there was little or no correlation between recognition, or the grounds 

therefor, and membership or election to membership in an international 
union, ; 

The application of this analysis to the present Chinese situation is not 
easy. It hardly appears possible to envisage an indefinite tenure of 
Chiang or his son on Formosa, much less his return to the mainland. The 
opposition to substituting Communist China for Nationalist China on the 
Security Council would be insurmountable. We may-be confronted here 

| with a deadlock destined to endure for a decade or more. It would not 
appear that the United States should or could take a position other than 
the frankly temporizing one which—without great happiness or dignity; 
e it freely admitted—she is taking now. Politics, or the art of politics, 
especially international politics, consists of choosing between or among 
various different evils. 
b Pirman B. POTTER 


AUSTRIA’S PERMANENT NEUTRALITY $ 


{d The permanently neutral state as a particular figure in international 
v is a creation of the nineteenth century: Switzerland and, for a certain 
period, Belgium and Luxembourg are the examples. ) Whereas the latter 
(two states were made permanently neutral,states through a treaty con- 
‘eluded between the great Powers, primarily in their political interest to 
create a ‘‘buffer“state’’ (Htat-tampon), the treaty on Swiss neutrality 
corresponded to the wish and -centuries-old policy of the Swiss people.) 
This distinction is also shown in the manner of creating the status of 
permanent neutrality in international law: in the case of Belgium and 
Luxembourg by a treaty between the great Powers; in the ease of Switzer- 
land by such treaty and the consent of the state concerned. C the other > 


a state cannot become pe tly neutral in international Jaw. 
by its "own unilateral declaration. rmanent neutrality is the ereation 
f a treaty; hence, it can only bé fied or abolished with the consent 


I of all the signatory Powers and the consent of the permanently neutral 
state. The permanent neutrality can either be recognize by the third 
Powers which have luded the corresponding treaty and other states, 


or also be guaran’ Recognition obliges the recognizing state to re- 
spect, guarantee ect and defend the permanent neutrality. The 
guarantee can be collective or single; in the first case the guarantors are 


only bound jointly, in the second case, jointly and severally. It is agreed 










that such permanent neutrality creates a legal situation alid erga omnes. 
‘The permanently neutral state? foregoes the right to 0 to war except 

_ 1 The practice of states as well as the literature is nearly ur ua on this poin 

Iceland’s unilateral declaration of permanent neutrality, 19 only the value © 


| of a unilateral formulation of policy; it had no international d did not render — 
Iceland a permanently neutral state in international law. 
|| 2 See the treatises by Fauchille, Vol. I, first part, pp. 693-714 (Paris, 1922); Liszt, 


p. 107-111 (12th ed, Berlin, 1925); Cavaglieri, pp. 164-174 (Naples, 1925); Diena, 
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1C O (ikl sapport o: the U ‘ted States. 


DITORIAL COMMINT 


In his message fhe. 


io. 1 ran ak puty Assistent Secretary for European stair ~+: 


wy . 


ie oat its domestic and international responsibiliti-cs. 


ia the future. 


>. uted States considers Austria now in a strony, stab c v 
«uation witu a government well prepared and fully cevab!s o 
; Maz. 
opportunities are opening up for Austria-United States ` 
Tho United States salutes Austrian independence anc. Jocis 
with confidence to ever closer association betwen ou’ iwo” 


samevican friendship was shown when the Secretary of Sta‘ 2 of 4 


S.at's took part on November 5, 1955, in that event which mor: < 
‘sing clse symbolizes Austria’s independence as well as its spit c 


iess—ihe re-opening of the Vienna Opera. 


1933 Dopt. of State Bulletin 788-790 (1955). 
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NOTES AND COMMENTS 


SOTH ANNUAL MEETING OF THE AMERICAN SOCIETY OF INTERNATIONAL LAW 
APRIL 25-28, 1956 


SHERATON-CaRLTON HoreL, WasHineton, D. ©. 


ADVANCE PROGRAM 


THE EVOLUTION OF INTERNATIONAL LAW IN THE 20TH CENTURY 
WEDNESDAY, APRIL 25, 1956 


7:00 p.m. 
Registration for members. 

8:15 p.m. 
Address by Professor Quincy Wright, President of the Society. 
Address by the Honorable John Foster Dulles, Secretary of State. 
Presentation of Manley O. Hudson Medal by President Wright. 


THURSDAY, APRIL 26, 1956 
10:00 am. 


Report on Regional Meetings—American Points of View and. Practice. 

Chairman: Professor Covey T. Oliver, University of California. 

Summary and Report by Professor Hardy C. Dillard, University oj 
Virginia. 

Panel members to be announced. 


2:00 p.m. 
Report on Regional Meetings—Foreign Theory and Practice. 
Chairman: Professor Covey T. Oliver. 
Panel members to be announced. 


8:15 p.m. 
International Air Law 


Chairman: Professor Oliver J. Lissitzyn, Columbia University. 

Address by John ©. Cooper, Institute of International Air Law, McGili 
University: Legal Problems of Upper Space. 

Panel Members: H. Alberta Colclaser, Department of State; P. K. Roy, 
International Civil Aviation Organization; Arnold W. Knauth, Neu 
York Bar. 

FRIDAY, APRIL 27, 1956 
10:00 a.m. 

International Law Commission Drafts on ‘‘Territorial Waters’? and 
“Regime of the High Seas.” 

Chairman: Charles G. Fenwick, Pan American Union 

Speakers: Richard Baxter, Harvard Law School; Montgomery Phister. 
Van Camp Sea Food Co. 
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Yanı members: Bernard Fensterwald, Marjorie Whiteman, 2:47. 
cf State; Thomas Franck, Harvard Law School. 


2:00 p.m. 
International Law Commission drafts on ‘‘Nationality and Stateless - 
Chairman: To be announced. 
Speaker: Dr. Ivan S. Kerno, United Nations Organization 
Pavel members: Henry F. Butler, D. C. Bar; Alexis Coudert, Vew 

Sar $ 
5:30 pm. 
COCKTAIL PARTY 


Vor members, their wives and husbands, to meet the President o 
Society, the speakers, and Executive Council. 


8:15 p.m. 
Constitutional and Legal Aspects of International Relations 
Chairman: To be announced. 
Spcaler: Francis O. Wilcox, Assistant Secretary of State 
Panel members to be announced. 


SATURDAY, APRIL 28, 1956 
10:00 a.m. 
BUSINESS MEETING 
Reports of Committees. 
Election of Officers. 
Meeting of Executive Council. 
7:00 p.m. 
ANNUAL DINNER 


Presiding: The President of the Society. 

Address by H. E. Dr. Luis Quintanilla, Ambassador of Merise io L, 
ganization of American States: The Place of Internationa: ' 
International Relations. 

Other speakers to be announced. 

CONTRIBUTION TO THE CODITICATION BY THE INTERNATIONAL “AW COMMI.: ° 
OF THE LAW OF STATE RESPONSIBILITY 
At its eighth session in 1953, the General Assembly of the Uni.: 5 
res~aested the International Law Commission to undertake the on: 

of ihe principles of international law governing the responsib:liiy c 

The International Law Commission considered this reques. ot i. 

session in 1934, and decided to initiate work on the subject cs ' 

pessible. 
in view of ihe fact that the Harvard Law School teserr: . 
publisaed a Draft Convention on the Responsibility of States “+ 

Dene in Their Territory to the Person or Property >f koe: : 

which Proessor Edwin M. Borchard acied as rapportere, th + 32° 

suspested {o 7 e Harvard Law School in March, 195-4, ttt i ari sii 
teke to veviss and bring up to date this draft for whate«- 
1 Publi:hed 23 a Special Supplement to Vol. 23 of this Josewan (.329 . 
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International Law Commission might make of it. It was recognized that 
this draft was an important contribution in connection with the Commis- 
sion’s consideration of the subject. It was felt, however, that many de- 
velopments had taken place both in international jurisprudence and in 
scientific doctrine since the appearance of the Draft in 1929, and that 
it would be necessary to re-examine the text and eventually to revise 
its formulations. The undersigned was of the view that such a revised 
draft would be of considerable usefulness to the International Law Com- 
mission. Upon its completion in 1957, this text will be presented by the 
Secretariat to the International Law Commission for such use as the Com- 
mission may wish to make of the study. 

This suggestion was accepted by the Law School of Harvard University 
which entrusted its Director of International Studies with the organi- 
zation of the work. The preparation of the draft is being carried on as 
an autonomous responsibility of the Harvard Law School and at its own 
expense. The work will be under the general direction of Professor 
Milton Katz, Director of International Legal Studies, and the actual prepa- 
ration of the draft will be in the hands of Professor Louis B. Sohn and 
Mr. R. R. Baxter, with the assistance of an Advisory Committee of prac- 
ticmg lawyers and scholars. The members of the Committee are: Pro- 
fessor William W. Bishop, University of Michigan Law School; Arthur 
H. Dean, Esq., of the New York Bar; ‘Professor Clyde Eagleton, New 
York University; Roger Fisher, Esq., of ibe District of Columbia Bar; 
Professor Philip ©. Jessup, Columbia Unive.>ity Law School; Charles 
M. Spofford, Esq., of the New York Bar; and Professor Quincy Wright, 
University of Chicago. The Advisory Committee will hold its first meet- 
ing for the consideration of the draft during the spring of 1956. Further 
meetings of the Committee will take place in the autumn and winter of 
1956-57. 

The draft which is to be prepared by the Harvard Law School will 
revise, extend, and bring up to date the Draft Convention on the Responsi- 
bility of States for Damage Done in Their Territory to the Person or 
Property of Foreigners, prepared by the Harvard Research in International 
Law in 1929. This work does not represent a revival of the ‘‘Harvard 
Law School Research’’ as such, although it will, like the earlier text, con- 
sist of a draft convention accompanied by a commentary on each article, 
and will similarly be reviewed by an Advisory Committee. While the new 
work will naturally take the 1929 text into consideration, it is expected that 
the numerous developments which have taken place in international law 
over a quarter of a century will require far-reaching departures from the 
earlier text both as to the basic premises and substance. 

The new draft is not intended to be limited to the presentation of a 
distinctively American view of the subject. To this end, the advice and 
suggestions of foreign scholars will be solicited, and the Codification Divi- 
sion of the Legal Office of the United Nations Secretariat has undertaken 
to provide its assistance, especially as regards the collection of official mate- 
rial which might otherwise be difficult to obtain. 
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In the course of the seventh session of the International Law Commissies 
in 1955, the Commission decided to begin its study of the subject of Fe- 
sponsibility of States and appointed Mr. F. V. Garcia-Amador as speciai 
rapporteur for this subject. Mr. Garcia-Amador has been in contact with 
the work of the Harvard Law School as described above. 

Yurn-ii LIANG 
Secretary, International Law Commission 


27TH SESSION OF THE HAGUE ACADEMY OF INTERNATIONAL LAW 


The Academy of International Law will hold its 27th session at T 10 
Hague from July 16 to August 11, 1956. In accordance with its usva! 
practice, there will be three lecture periods in the mornings and one or two 
seminar periods on some afternoons during the session. Lectures will 3: 
delivered in either English or French, and translations in either languaz: 
will be furnished to students whose knowledge of one or the other is noi 
sufficient to enable them to follow the lectures. 

The program of lectures for the 1956 session includes a general cours: 
of 10 lectures on principles of public international law by Professo: 
Gaetano Morelli of the University of Rome; and 5 lectures each on tc 
following subjects: The Individual in International Law, by Professor O 
Sperduti, of the University of Pisa; The Protection of Individuals in Inter- 
national Law, by Clive Parry, Lecturer in International Law, Downing 
College, Cambridge; The Protection of Private Property in Internatior al 
Law, by Rudolf L. Bindschedler, Privat-Docent in International Law at 
the University of Berne; New Aspects of the Problem of the Recognition 
of Governments, by His Excellency Noel Henry, French Minister at Well- 
ington, New Zealand; International Law and Federal Unions in Ancient 
Greece (5th-3rd centuries B.C.), by Professor Q. Ténékidés of the Higher 
School of Political Science at Athens; Problems Confronting Sociologicai 
Enquiries concerning International Law, by Professor Julius Stone of {tc 
Faculty of Law of Sydney University; The Problem of the Protection of 
Indigenous Populations by the United Nations, by His Excellency A'n- 
bassador F. van Langenhove, Permanent Belgian Delegate to the United 
Nations; The Portuguese View of Private International Law in Theory aid 
Practice, by Taborda Ferreira, Member of the Lisbon Bar; The United 
Nations and Neutrality, by Professor Ch. Chaumont, of the Faculty of Liaw 
of the University of Nancy; The Revision of the San Francisco Chartr, 
by Professor Emile Giraud of the Faculties of Law of France; Parl'a- 
mentary Diplomacy, by Professor Philip C. Jessup of Columbia Universi’ y, 
New York. 

Students who have regularly attended the general course of lectures ai 
a certain number of other chosen lectures will receive a certificate of at- 
tendance. A diploma is awarded to those students who pass a written aad 
oral examination at the end of the session. 

The Hague Academy has at its disposal a number of scholarships, ‘cv 
which applications must have been filed before April 1. The Curatorium c: 
the Academy makes the final award of such scholarships. AJN applicatie z- 
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must be submitted by the applicants themselves to the Secretariat of the 
Academy and must be accompanied by written recommendations from 
professors of international law. 

Three special scholarships have been established on an annual basis, two 
in the name of Nicolas Politis and one in the name of Judge Alejandro 
Alvarez. In addition to scholarships awarded by the Academy, a number 
of governments and public and private institutions make it possible for 
members of their staffs or nationals of their countries to attend the Hague 
courses either through scholarships, subventions or some other forms of 
assistance. The governments of Denmark, Holland, France, Indonesia, 
Israel, Liberia, Luxembourg, Philippines, Saar, Sardinia, Spain, Syria, 
Vera Cruz, Vietnam, Western Germany and Yugoslavia participate 
in such assistance. 

The Universities of Belgrade, Birmingham, Hamburg, Havana, La Paz, 
Lyon and Ottawa, also give assistance to attendance at the Academy. 

Conditions for admission to the sessions of the Academy are not rigid, 
but all applications are subject to approval by the Executive Council of 
the Academy. Application forms may be secured from the Secretariat of 
the Academy, the Peace Palace, The Hague. 


INTER-AMERICAN ACADEMY OF COMPARATIVE AND INTERNATIONAL LAWI 


The 8th annual meeting of the Inter-American Academy of Comparative 
and International Law took place in Havana, Cuba, from February 27 
through March 10, 1956. The meetings took place in the Academy of 
Sciences and were attended by 101 registered students. 

Six courses were given as follows: ‘‘Problems of International Law 
Involved in the Interpretation and Amendment of the Charter of the 
United Nations” (in English), by Professor Quincy Wright of the Uni- 
versity of Chicago, President of the American Society of International 
Law; ‘‘The Crossroads of Justice’ (in English), by Professor Hessel 
Yntema of the University of Michigan; ‘‘Revision of the Bustamante Code’’ 
(in English), by Professor William S. Barnes of Harvard University; 
‘*As sociedades de economia mista nos seus aspectos contemporaneos’? (in 
Portuguese), by Professor Waldemar M. Ferreira of the University of São 
Paulo, Brazil; ‘‘Principios básicos del Derecho Electoral Contemporáneo”? 
(in Spanish), by Professor Antonio Lancis of the University of Havana; 
and ‘‘Cooperacién procesal internacional: bases para su unificacién’’ (in 
Spanish), by Professor Niceto Alcalá Zamora of the University of Mexico. 
Each course consisted of five 50-minute lectures. 

The Academy grants a number of scholarships covering tuition fees and 
living expenses to persons from each of the Latin American countries and 
the United States. The registration fee is $25.00. In order to be ad- 
mitted to the courses, students must be graduates or advanced students in 
law or in the political or social sciences. A knowledge of English and 
Spanish is essential to profitable attendance at the courses. 

Information concerning the Academy and its activities may be obtained 
from its Director, Dr. Ernesto Dihigo, Aguiar No. 556, La Habana, Cuba. 

E. H. F. 


JUDICIAL DECISIONS 


By OLIVER J. Lissrrzyn 
Of the Board of Editors 


Foreign acts of state—confiscation—assets im the United States—use 
of trademarks—unfair competition 

Zwack v. Kraus Bros. & Co. 133 F. Supp. 929. 

U.S. Dist. Ct., S.D.N.Y., July 29, 1955. Palmieri, D. J. 


Defendant, a New York corporation, became in 1984 plaintiff’s exclusive 
distributing agent for the United States. Plaintiff was a Hungarian fami'y 
partnership organized in 1840 and engaged in the manufacture and dis- 
tribution of liqueurs and cordials. In 1947 the agency agreement wos 
extended until 1960. In 1948, members of plaintiff partnership we-e 
subjected to increasing pressure by the Hungarian Government, which of- 
fered to purchase plaintifi’s factory at a small fraction of its value. The 
partners finally offered to cede the business to the government in return 
for a job and a used car for one of them and a passport for another. The 
government delayed its reply, and the partner who wanted the passport, 
being in fear for his life, fled to Vienna. Subsequently the Hungarian 
Government purported to accept the offer but did not tender a passport. 
It took over the partners’ shares. The partner who fled warned defendat 
against doing further business with the nationalized Hungarian firm and 
demanded plaintiff’s funds in defendant’s hands. Upon refusal, the part- 
ner brought suit on behalf of the partnership, as authorized by Hungarian 
law, asking for an accounting, damages and injunctive relief against misuse 
of plaintiff’s trademarks, labels or distinctive bottle shapes and against 
unfair competition. 

Holding for plaintiff, the court said in part: 


The basic defense offered in this case can be stated as follows: Since 
the Hungarian State has acquired ownership of the partners’ shares in 
the firm J. Zwack & Co., this Court cannot pass upon and determine 
the validity, propriety or legality of the acts of the sovereign by which 
ownership was acquired... . 

I am well aware that the immunity from judicial review upon which 
the defendant so strenuously relies . . . pursuant to which the courts 
of one country are bound to abstain from sitting in judgment on the 
acts of another government done within its own territory, is a firmly 
entrenched principle. ... This principle, however, does not apply 
to the confiscatory acts of foreign governments when those acts purport 
to affect property which was not within the territorial jurisdiction of 
that government, unless a national policy of the United States Gov- 
ernment requires that extraterritorial effect be given. . . . That is the 
situation presented here. Since the property here involved was at ail 
times within the United States and no national policy has been sug- 
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gested which would require this Court to give extraterritorial effect 
to the confiscation by the Hungarian Government, the way is clear to 
provide relief for the plaintiff... . 

If further authority were needed to afford relief to the plaintiff 
in this case, it can be found in Baglin v. Cusenier Co., 1911, 221 U. S. 
580 . . . which provides a rather striking factual counterpart to the 
case here... . 

I turn now to the admissibility of certain documents offered by 
the defendant upon the trial. They purport to show that substantial 
surplus profits taxes, retroactively levied, were due and owing to the 
Hungarian Government ...; and that they were subsequently re- 
mitted as ‘‘counter-value’’ for the plaintiff’s ‘‘cession’’ of its enter- 
prise to the Hungarian Government. ... The attempt by the defend- 
ant to set up the alleged surplus profits taxes . . . levied in 1950 for 
the period January 1, 1947, to October 31, 1948, as part of the 
‘‘counter-value’’ for the transfer of the plaintiff’s firm, impresses me 
as a form of bookkeeping legerdemain and contrary to the defendant’s 
position that the so-called cession of the plaintiff’s business to the 
Hungarian Government resulted from its acceptance of the offer. Nor 
can these retroactively levied and subsequently remitted taxes trans- 
form the nationalization of the plaintiff’s enterprise by the Hungarian 
Government from an act of confiscation into one of expropriation or 
one of purchase. Furthermore, I cannot regard these documents as 
admissible because, although they purport to be ex parte statements 
by Hungarian public officials, and assuming arguendo that they can 
be considered ‘‘official records’’ within the meaning of Rule 44 of the 
Federal Rules of Civil Procedure, they do not constitute proof of the 
the truth of their contents. . 


The court went on to state that defendant conceded that the moneys ad- 
mittedly belonging to plaintiff were assets with a situs in the United States 
and that therefore the court had jurisdiction to deal with them. 

Nore: For recent Austrian and other foreign decisions denying extra- 
territorial effect to Hungarian confiscatory measures, see comment by I. 
Seidl-Hohenveldern in 4 Am. Jour. Comparative Law 242 (1955). 


Consular immunities—gwing evidence in court—convention of 1951 
with Great Britain—maritime tort—seaman’s wages—law appli- 
cable 

Samap v. THe Erivesank. 134 F. Supp. 529. 

U. S. Dist. Ct., E.D.Va., Norfolk Div., Sept. 29, 1955. Hoffman, D. J. 


Libellant, a seaman of Pakistan nationality, signed aboard a British 
vessel in Calcutta, India. While the ship was in drydock in Newport 
News in the United States, he fell through a hatch and was badly injured. 
In an action for damages and for earned wages plus ‘‘ waiting time,’’ the 
court held that the law applicable with respect to the tort was British law 
as the law of the flag, while the law applicable to the claim for wages was 
a United States statute, 46 U.S.C.A. §§ 596, 597; consequently, the depcsit 
of earned wages by the master with the British Consul, in compliance with 
British law (which imposes a fine for non-compliance), did not exonerate 
owner from his duty to pay wages in accordance with American law and 
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did not prevent double recovery for ‘‘waiting time’’ under the statute. 
The court indicated that the British Consul ‘‘probably could not be classi- 
fied as agent of the vessel or seaman.’’ 

The court denied libellant’s motion to hold the British Consul and Vice 
Consul in contempt for refusing to answer certain questions when called 
as witnesses for respondents, saying in part: 


The British Consul and Vice-Consul were properly served with 
subpoenas... . At the end of the first day of trial, proctors for re- 
spondents requested the Court to recognize the Consul for his appear- 
ance in Court on the following morning. The Consul... had been 
present in Court during the entire day. The Consul at first refused 
to be recognized for his appearance and the Court, after fully ex- 
plaining to the Consul that the question of immunity from testifying 
was not presented at that time, reluctantly ordered the Consul to the 
custody of the United States Marshal in view of the Consul’s con- 
tinued refusal to appear in court on the following morning. The 
record indicates that, after an estimated six minutes, the Consul was 
called in chambers whereupon the Court went over, in detail, the 
provisions of the Consular Convention dated June 6, 1951, between 
the United States of America and the United Kingdom.’ . . . Within 
a matter of fifteen minutes the British Consul agreed to be recognized 
for his appearance in Court on the following day and was released. 

The next day the Consul and Vice-Consul were called as witnesses. 
After identifying themselves, they were asked certain questions re- 
lating to the wages, their visits to libellant at the hospital, ete. These 
questions the witnesses refused to answer, claiming immunity under 
the Consular Convention above stated. Proctor for libellant moved 
the Court to hold the witnesses in contempt. No like motion was 
made by proctors for respondents and, as the documentary evidence 
later developed, the witnesses could not have assisted libellant in any 
event. ... 

No advance request was made by the Consul to the Judge of this 
Court seeking relief from appearing as a witness, although it appears 
that in January, 1955, the Consul then knew that his testimony would 
be sought. There is nothing in the Consular Convention which ex- 
empts a Consul from responding to a subpoena. In fact, until the 
questions are propounded to the witness, it is impossible to determine 
whether immunity exists under Art. 10(4) which reads: 


“A consular officer or employee shall be entitled to refuse a 
request from the courts or authorities of the territory to produce 
any documents from his archives or other official papers or to give 
evidence relating to matters within the scope of his official duties. 
Such a request shall, however, be complied with in the interests 
of justice if, in the judgment of the consular officer or employee, 
it is possible to do so without prejudicing the interests of the 
sending state. A consular officer is also entitled to decline to give 
evidence as an expert witness with regard to the laws of the send- 
ing state.’’ 


Other than as hereinabove provided, a consular officer or employee 
may be required to give testimony in either a civil or criminal case. 


1U. S. Treaties and Other International Acts Series, No. 2494. 
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How, then, is any court to determine whether the evidence relates to 
matters within the scope of official duties until the questions are 
propounded or, at least, until the matter is officially brought to the 
attention of the presiding judge in advance of trial, thereby enabling 
the court to convene counsel and explore the nature of the contem- 
plated inquiries? While there is no doubt but that the Consul was 
advised by one or more attorneys in this case as to the testimony 
sought, it is certainly not incumbent upon the court to examine the 
list of witnesses and to speculate as to the nature of their testimony. 

Letters were written by the Consul and Viee-Consul addressed to 
the Clerk of the Court in which it is stated that immunity was claimed. 
These letters were received by the Clerk on the afternoon of the 
first day of trial and not transmitted to the Judge until late that 
afternoon. Had the Consul requested the courtesy of an advance 
interview as to his status in this case, the Court would have been 
glad to have granted same after arranging for the presence of the 
interested attorneys. In the absence of permission from the Court 
to disregard the subpoena, any Consul must appear in answer thereto. 

The High Contracting Parties saw fit to place ‘‘Shipping”’ as a 
separate part of the Consular Convention. Art. 22 provides in part: 


‘‘The judicial authorities of the territory may, however, exercise 
any jurisdiction which they may possess under the law of the terri- 
tory with regard to disputes as to wages and contracts of service 
between the master and members of the crew.”’ 


Thus we note that the right to exercise jurisdiction as to wage dis- 
putes (partially involved in this case) is unquestioned. The British 
law on the subject of wages is, in certain respects, directly in conflict 
with our 46 U.S.C.A. §§ 596, 597. The master of a British vessel is 
required to pay over to the Consul the wages of a seaman left in a 
foreign port, yet the Consul is cloaked with apparent immunity from 
disclosing the details of such payment. How the interests of the send- 
ing state could be prejudiced in such a situation is unknown to the 
Court. It is also noted that the terms of the Consular Convention 
specify compliance by the Consul when, in the interest of justice it is 
possible to do so without prejudicing such interests, but this clause 
vests in the Consul the sole determination as to his course of action. 
Furthermore, Art. 27(2) of the Convention provides that where the 
consular officer is given the right to perform any functions, it is for 
the sending state to determine to what extent its consular officers shall 
exercise such right. 

It is apparently well settled that consular officers are entitled to 
such privileges and immunities as may be accorded to them by treaty, 
as where they are by convention exempted from compulsion to appear 
as witnesses in a court proceeding. ... The Consular Convention in 
question grants such immunity under certain circumstances and it is 
not the function of any court to question the exercise of the discre- 
tionary judgment reserved to the Consul. In the absence of any pro- 
vision in the Convention removing the obligation of the Consul to re- 
spond to the subpoena, he has a duty to appear, but the propriety of 
his testifying in a matter within the scope of his official duties rests 
upon him. The Consul and Vice-Consul were accordingly entitled to 
immunity from testifying with respect to their official duties. . 
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Sovereign immunity—state property—waiver—effect of foreign office 
certificate in courts of India 
Inpian NATIONAL Sreamsar Co. Lrp. v. Maux Faunpaum. All 
India Rep. 1955 Caleutta 491. 
India, High Court of Calcutta, April 22,1955. Bose, J. 


Fifty-one reels of cable were shipped from Hamburg to Jakarta on board 
a vessel which changed its course at the direction of its owner, the plaintiff, 
and proceeded to Calcutta, where the entire cargo was unloaded. The 
plaintiff filed a suit against the charterer for arrears alleged to be due on 
the hire of the vessel, and claimed a lien on all the goods on board the 
vessel. After the appointment of a receiver, petitioner, the Republic of 
Indonesia, claiming a paramount title to the reels of cable, applied in Feb- 
ruary, 1954, for leave to be examined pro interesse suo, for an order di- 
recting an inquiry to be made as to whether petitioner had ‘‘any and what 
interest’’ in these reels, and for direction that the receiver release and de- 
liver the reels to it. Petitioner’s assertion that it was a sovereign state 
recognized by India was admitted by the plaintiff. The court directed an 
inquiry into petitioner’s interest in the goods. On further application by 
petitioner, the court also ordered the issuance of letters of request for ex- 
amination of witnesses in Holland to prove petitioner’s title. 

Subsequently, in December, 1954, the Indonesian Embassy made a rep- 
resentation to the Minister of External Affairs of India to the effect that 
the goods in question, being the public property of petitioner, ‘‘were im- 
mune from the legal processes of the Courts in this country according to 
recognized principles of international law and comity of nations and re- 
quested the Government to recognize such claim to immunity.’’ The Min- 
istry of External Affairs thereupon sent a certificate to the Indonesian 
Embassy ‘‘stating that the Government of India accepted the contentions 
set forth in the said representation as true and the petitioner is entitled 
to the immunity as claimed.’’ 

In February, 1955, petitioner applied for an order granting it leave to 
take actual possession of, and remove, the reels of cable, notwithstanding 
the appointment of the receiver, and in the alternative for an order va- 
cating the appointment of the receiver and directing him to deliver the 
goods to petitioner. The goods in question were claimed by petitioner as 
its property, having been purchased by its Defense Ministry and consigned 
to its air force. Petitioner further claimed to be in constructive possession 
of the goods and entitled to their immediate actual possession. 

The court dismissed the new application, referring to several British 
cases and saying in part: 


In the case before me the Republic of Indonesia, by its application 
for leave to be examined pro interesse suo, came forward to establish 
its title to the 51 reels of cable . . . and also asked this Court to in- 
vestigate into the question of title of the Republic and this Court has 
ordered an inquiry as asked for, and has given certain directions as 
to costs of that application. 
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Further in order that the pro interesse proceedings may be effective, 
the petitioner applied for issue of Letters of Requests to examine wit- 
nesses in Holland to prove the title of the petitioner. A conditional 
order was made and the petitioner has complied with the condition 
and deposited Rs. 5,000/- with its solicitors. There cannot therefore 
be any doubt that the petitioner has submitted to the jurisdiction of 
this Court and has waived its privilege to claim immunity from the 
jurisdiction of this Court... . 

I am unable to treat the application for leave to be examined pro 
interesse suo, and for an inquiry, and the present application as two 
independent and distinct proceedings. The earlier application asked 
for inquiry as to title and for release of the goods after such inquiry, 
but the present application asks for release of the goods without any 
inquiry as to title of the petitioner. The object of the present appli- 
cation is to nullify the inquiry proceedings initiated by the earlier 
application for examination pro interesse suo. . . 

It appears to me that the petitioner has waived its claim for im- 
munity by submitting to the jurisdiction of this Court and the peti- 
tioner cannot get any relief in this application. 


The court, nevertheless, went on to comment on plaintiff’s contention that 
even if the Republic of Indonesia had not submitted to the jurisdiction of 


the 


court, it could not get any relief without establishing ‘‘by proper 


evidence’’ a prima facie title to the goods, the certificate granted by the 
Government of India not being conclusive. After reviewing a number of 
British decisions, the court said in part: 


It thus appears that the Courts have spoken with divided voice on 
the question whether the declaration of a Sovereign State that any 
property belongs to it or is in its possession is conclusive or not. Simi- 
larly the decisions of the Courts on the point whether a certificate 
granted by the Government of the country testifying to matters or 
facts in relation to a Foreign Sovereign State other than as to its 
sovereign status, is conclusive or not as to such matters or facts have 
been far from uniform. 

It appears however to be the trend of modern decisions that mere 
assertion of a claim by a Foreign Sovereign to a property which is not 
admittedly vested in him or which is not in his possession cannot at- 
tract the principle of immunity from the legal processes of the Mu- 
nicipal Courts of the Country. 

It has been held that the doctrine of immunity does not extend to 
cases where the property is in the hands of a third person and the 
Foreign Sovereign has merely made a claim to it... . 

Now although it may be said that the petitioner is not in possession 
of the goods after they passed into the custody and possession of the 
Commissioners of the Port of Calcutta, the Bill of Lading annexed to 
the petition shows that it is the departments of the Government of 
Indonesia who are entitled to the delivery of the goods. A Bill of 
Lading is a document of title to the goods. 

It is therefore clear that the petitioner has made out on affidavits 
a somewhat prima facie case as to its claim to immunity from inter- 
ference by this Court with regard to the goods in question but as the 
petitioner has in my view submitted to the jurisdiction of this Court, 
the petitioner is not entitled to get any relief in this application. 

Some comment was made as to the nature of the Certificate which 
has been obtained in this case from the Government of India by the 
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petitioner but I do not think that such certificate obtained by mean, 
of correspondence between the Foreign Sovereign State and the Gov- 
ernment of this country can be described as a thing altogether an 
known or irregular... . 


NOTES 


Treaties—interpretation——U. 8. Constitution—water rights—meaning 
of “country”? and “‘government’’—treaty of 1944 with Merico-- 
Senate resolution 


The Treaty of 1944 between the United States and Mexico concerning «hc 
Use of the Waters of the Rio Grande, 59 Stat. 1219, was construed by ike 
U. S. Court of Appeals, 5th Circuit, as not creating or protecting or di- 
vesting property rights within the United States. The court indicated 
that a contrary construction, on the facts of the case, would bring thc 
treaty in conflict with the due process clause of the Fifth Amendment to 
the U. S. Constitution, since certain persons would be divested of property 
rights, and that such a result should be avoided if possible. It fouad 
ample support for its conclusions in the language of the treaty, deeming 
it unnecessary, therefore, to discuss legislative history and other extrinsic 
materials beyond saying that there was nothing in them impelling to a 
different result, but added that any uncertainty would be dispelled by a 
provision in the Senate resolution of advice and consent. The court also 
construed the word ‘‘country’’ as used in certain portions of the treaty 
as referring to the two nations, the United States and Mexico, and the 
word ‘‘government’’ as ‘‘the political agency through which the sovcr- 
eignty of the nation is expressed and exercised.” Hidalgo County Water 
Control & Imp. Dist. v. Hedrick, 226 F.2d 1 (Sept. 30, 1955, rehearing 
denied Nov. 1, 1955). 


Diplomatic immunity from process—waiver—effect of institution of 
suit by sovereign 


In an action by the Republic of China to obtain accounting from its 
agents, the U. S. Court of Appeals, District of Columbia Circuit, affirmed 
denial of defendant’s motion to compel the attendance of the Chinese Am- 
bassador to give testimony, on the ground that there was no proper showirg 
as to the necessity or nature of the testimony expected to be obtained. The 
court thought is unnecessary to decide whether the immunity of an ambas- 
sador from civil process is waived by the institution of a suit by his sover- 
eign. Pang Tsu Mow v. Republic of China, 225 F.2d 543 (June 30, 1955). 


Consular immunities—production of correspondence—validity of 
powers of attorney executed in Poland 


In Danisch v. Guardian Life Ins. Co. of America, 18 F.R.D. 77 (S.D.N.Y., 
June 15, 1955), the court refused to question the validity of powers of at- 
torney naming a Polish Consul in the United States as attorney in fact, 
which had been executed in Poland and authenticated by an American Vice 
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Consul in Warsaw, on mere suspicion that the powers were not voluntarily 
executed. It further refused to compel production of correspondence be- 
tween the attorneys retained by the Polish Consul and the Consular Di- 
vision of the Polish Embassy, holding such correspondence to be privileged ; 
but held that correspondence between plaintiffs in Poland and the Polish 
Consul in Chicago was not privileged unless intended to be transmitted to 
the attorneys retained by the Consul. 


Succession of international organizations—Pan American Union—Or- 
ganization of American States 


Ordering the payment to the Pan American Union of the residue of an 
estate under a will executed in 1943, the U. S. District Court for the Dis- 
trict of Columbia in part held on May 6, 1952: 


2. That the Council of the Organization of American States is in 
fact and at law the successor to the Governing Board of the Pan 
American Union, and that the Secretary General of the Organization 
of American States, in his capacity as Director of the Pan American 
Union, is in fact and at law the successor to the former Director Gen- 
eral of the Pan American Union. 

3. That the Secretary General of the Organization of American 
States, as legal representative of the Pan American Union, is autho- 
rized to sign or to appoint a representative to sign for him, a receipt 
on behalf of the Pan American Union for the undistributed part of 
the residue of the estate. ... 


Pan American Union v. American Security and Trust Company, Civ. Ac- 
tion No. 1321-52, reported, with pleadings, in Inter-American Juridical 
Yearbook, 1950-1951, pp. 147, 151. 


Nature of functions of special representative to U.N. General Assembly 


The Supreme Court of Rhode Island, after extensive examination of the 
United Nations Charter and of United States legislation relating to partici- 
pation in the United Nations, rendered an opinion to the effect that designa- 
tion of the Governor of the State by the President of the United States as 
special representative of the United States to the General Assembly of the 
United Nations would be tantamount to appointment to an office under 
the Government of the United States, and consequently, under the State 
Constitution, would serve to vacate the office of the Governor. The court 
discussed at length the nature of the functions of a special representative 
to the General Assembly. Opinion to the Governor, 116 Atl.2d 474 (Aug. 
5, 1955). 


Enemy property—effect of failure of claimant to produce records con- 
structively held by foreign government—Switzerland 


In an action by a Swiss corporation to recover property seized as enemy 
owned, the United States Court of Appeals, District of Columbia Circuit, 
affirmed as modified an order dismissing complaint for plaintiff’s failure to 
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produce, pursuant to court order, certain records constructively seized by 
the Swiss Federal Attorney, even though such production might be contrary 
to Swiss law. Societe Internationale, ete., v. Brownell, 225 F.2d 532 (June 
30, 1955, rehearing in bane denied, Sept. 1, 1955). 

For other American cases on enemy property controls, see Opel v. Ueber- 
see Finanz Korporation, 225 F.2d 530 (Dist. Col. Cir., June 23, 1953,; 
U. S. v. Algemene Kunstzijde Unie, N.Y., 226 F.2d 115 (4th Cir., Sepi. 1), 
1955) ; Rasmussen v. Brownell, 350 U. S. 806 (U.S.Sup.Ct., Oct. 10, 1953° ; 
Drews v. Eastern Sausage and Provision Co., 125 F.Supp. 289 (S.D.N.Y., 
Oct. 25, 1954) ; Hansen v. Brownell, 185 F.Supp. 117 (Dist.Col., Oct. 24, 
1955). 


International aviation—Warsaw Convention 


The Warsaw Convention, 49 Stat. 3000, was construed or discussed in 
Grey v. American Airlines, 227 F.2d 282 (2d Oir., Nov. 7, 1955) (meaning 
of ‘‘wilful misconduct’’; effect of failure to specify ‘‘agreed stopping 
places’’ in ticket) ; Salamon v. K.L.M., noted in 22 Jour. Air Law and Com- 
merce 353 (Sup.Ct. of N.Y., N.Y.County, April 1, 1955) (basis of liability ; 
effect of failure to provide pressurized cabin allegedly causing subsequert 
death of passenger) ; Supine v. Compagnie Nationale Air France, noted ia 
22 Jour. Air Law and Commerce 374 (U.S.Dist.Ct., E.D.N.Y., June 8, 
1955) (subpoena to produce airline documents to establish wilful mis- 
conduct). 


American Cases on NATIONALITY 


Naturalization. U.S. v. Shaughnessy, 134 F.Supp. 217 (8.D.N.Y., June 
14, 1954) (ineligibility after exemption from military service) ; Petition of 
Boubaris, 134 F.Supp. 618 (8.D.N.Y., Sept. 20, 1955) (eligibility of alien 
who served in armed forces after one year’s physical presence in U. 8. sub- 
sequent to unlawful entry preceded by lawful entry); In re Kiseleff’s 
Petition, 185 F. Supp. 314 (S.D.N.Y., Oct. 25, 1955) (effect of order of 
deportation of seaman with five years’ service on American vessel before 
1950). 

Evidence. Casares-Moreno v. U. 8., 226 F.2d 873 (9th Cir., May 26, 
1955) (evidential weight of California birth certificate). 

Actions to declare citizenship or for habeas corpus—jurisdiction, pro- 
cedure and evidence. Jew May Lune v. Dulles, 226 F.2d 796 (9th Cir., 
May 13, 1955); Fok Sik Leung v. Dulles, 226 F.2d 74 (9th Cir., July 28, 
1955) ; Chin Chuck Ming v. Dulles, 225 F.2d 849 (9th Cir., Sept. 6, 1955) ; 
Ng Yip Yee v. Barber, 225 F.2d 707 (9th Cir., Sept. 8, 1955); Wong Kay 
Suey v. Brownell, 227 F.2d 41 (Dist.Col.Cir., Oct. 18, 1955); Garcia v. 
Del Guercio, 227 F.2d 327 (9th Cir., Nov. 9, 1955); U. S. v. Shaughnessy, 
133 F.Supp. 850 (S.D.N.Y., Aug. 8, 1955); Grauert v. Dulles, 133 F.Supp. 
836 (Dist.Col., Aug. 22, 1955); Delmore v. Brownell, 135 F.Supp. 470 
(D.N.J., Sept. 30, 1955) ; Petition of Gee Nay Wai, 135 F.Supp. 641 (N.D. 
Calif., S.D., Oct. 3, 1955) ; Yee Szet Foo v. Dulles, 18 F.R.D. 287 (S.D.NLY., 
Oct. 11, 1955). 
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Denaturalization. U.S. v. Anastasio, 226 F.2d 912 (8rd Cir., Sept. 19, 
1955, rehearing denied Nov. 16, 1955) (absence of fraud where government 
knew of defendant’s previous criminal record and illegal entry); U. 8. v. 
Genovese, 133 F.Supp. 820 (D.NJ., Aug. 16, 1955) (misrepresentations) ; 
U. S. v. Montalbano, 134 F.Supp. 230 (E.D.Pa., Aug. 30, 1955) (misrepre- 
sentations and lack of good moral character); U. S. v. Vander Jagt, 135 
F.Supp. 676 (W.D.Mich., S.D., Nov. 10, 1955) (lack of good moral char- 
acter). 

Expatriation. Gonzales v. Landon, 350 U. S. 920 (U.S.Sup.Ct., Dee. 12, 
1955) (standard of proof); Soccodato v. Dulles, 226 F.2d 243 (Dist. Col. 
Cir., June 30, 1955, rehearing in bane denied Oct. 4, 1955) (involuntary 
service in Italian Army and voting in Italian election) ; Serizawa v. Dulles, 
134 F.Supp. 713 (N.D.Calif., S.D., July 11, 1955) (failure to prove vol- 
untary character of service in Japanese Army or of voting in Japanese 
elections); Namba v. Dulles, 184 F.Supp. 633 (N.D.Calif., S.D., Aug. 4, 
1955) (involuntary service in Japanese Army); Hiroshi Okada v. Dulles, 
134 F.Supp. 183 (N.D.Calif., S.D., Sept. 16, 1955) (involuntary service 
in Japanese Army); Helhart v. Dulles, 185 F.Supp. 12 (S.D.N.Y., Oct. 20, 
1955) (failure to prove voting in Netherlands). 


Sovereign immunity—titalian courts—NATO treaty 


The Italian Court of Cassation (United Civil Sections) held the U. 8. 
Department of the Army immune from suit in an action growing out of 
plaintiff’s employment at an American military base. Rejecting the view 
of the trial court that the U. S. Department of the Army lacked immunity 
because its functions in Italian territory in connection with the base were 
exercised without the properly accorded consent of the Italian state in the 
form of a treaty, the Court of Cassation found it unnecessary to decide 
whether the requisite consent of the territorial sovereign might be given 
in forms other than that of a ratified treaty, since the activity of the 
American base was within the contemplation of the North Atlantic Treaty 
ratified by Italy. Department of the Army v. Gori Savellini, Civ. No, 1841 
of 1954, April 14, 1955.2 


Treaties—effect of war—status of the Saar—state succession 


The Court of First Instance of Amsterdam, The Netherlands, held that 
Saar nationals were not entitled in The Netherlands to the benefits of the 
Hague Convention on Civil Procedure of 1905. The convention, the court 
said, ceased to apply as between Germany and The Netherlands as a re- 
sult of war. Subsequent revival of the convention by agreement between 
The Netherlands and the German Federal Government did not affect the 
Saar, since the latter is not part of the German Federal Republic; nor has 
France, entrusted with the conduct of the Saar’s foreign relations, declared 
the convention to be applicable to the Saar. There is no evidence, further- 
more, of any special agreement on the subject between the Saar and The 


1A copy of this decision was made available by Dr. Angelo Piero Sereni of the New 
York Bar. 
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Netherlands. Mrs. W. v. t.S., April 8, 1954, 2 Nederlands Tijdschrift voor 
Internationaal Recht 296 (with note). 


Status of Latvia—recognition—nationality—treaties—continuity of 
states 


The Landgericht of Duesseldorf, West Germany, held on February 13, 
1955, that former Latvian nationals were to be regarded as stateless in the 
British Zone of Occupation of Germany, the incorporation of Latvia into 
the U.S.S.R. having been recognized de jure by Germany in the treaty of 
January 10, 1941, concerning the German-Soviet frontier. 8 Neue Juri: 
tische Wochenschrift 1076. 


Incorporation of Lithuania into U.S.S.R—validity and effect—recoy- 
nition by Netherlands—effect of German occupation 


The Court of First Instance of Rotterdam, The Netherlands, held thet 
Soviet law and not old Lithuanian law governed the devolution of the es- 
tate of a Lithuanian who died in 1943 in Lithuania while that country was 
under German occupation. The court said that the Soviet Government ia 
Lithuania set up in 1940, which substituted the Soviet Civil Code for the 
Lithuanian law previously in force, must be regarded as legitimate, since 
it was not for a Netherlands civil court to pass on the legality of the elec- 
tions in Lithuania which resulted in the entry of Lithuania into th2 
U.S.S.R. The court also referred, without attaching decisive weight, to 
the de jure recognition of the U.S.S.R. by the Netherlands Government in 
exile in 1942. Such recognition, the court said, must be deemed to includ. 
recognition of the law by which Lithuania had been incorporated in th: 
U.S.S.R. The fact of German occupation did not suffice to nullify or in- 
terrupt the continuity of Lithuania’s relation to the U.S.S.R. established 
in 1940. By a Soviet decree of 1940, the decedent, who did not manifest 
unwillingness, acquired Soviet nationality. Soviet law was thus his na- 
tional law as well as the law of his residence. A German occupation meas- 
ure purporting to reintroduce old Lithuanian law cannot be given effect 
since it was not recognized by the lawful—Soviet—Government of Lithu- 
ania. Lesser v. Rotterdamsche Bank, Dec. 30, 1953, 2 Nederlands Tijd. 
schrift voor Internationaal Recht 420 (with note). 


Belligerent occupation—effect of payment of debt under invalid ordi 
nance—postwar status of Danzig 


The Court of Appeal of Amsterdam, The Netherlands, held that, althougk 
the only remaining manager of a Danzig bank, residing in London, being 
duly authorized by the postwar liquidator of the bank appointed by the 
Polish Government administering the territory of the former Free City of 
Danzig (such administration being recognized de facto by The Nether- 
lands), was entitled to institute proceedings to collect sums of money due 
to the bank, a Dutch bank with which the Danzig bank had a credit bal- 
ance in 1939 validly discharged its obligation in 1940 by transfer of the 
balance to the German Reichsbank under the compulsion of a German 
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occupation ordinance, even though the ordinance had been declared null 
and void by the Netherlands Government as contrary to international law. 
British and Polish Trade Bank A. G. v. N.V. Handelmaatschappij Albert 
de Bary & Co., June 17, 1954, 2 Nederlands Tijdschrift voor Internationaal 
Recht 298 (with note). 


Law of war—acts of underground resistance groups 


In 1945 during German occupation, a Dutch underground resistance 
group raided a coal merchant’s shop to obtain money which was urgently 
needed by the group. Failing to accomplish its purpose, the group with- 
drew. To cover the withdrawal, the leader fired a number of shots, one 
of which mortally wounded the merchant, who had resisted the raid. The 
Netherlands Military Court of Appeal acquitted the leader of the group, 
since his acts were permissible under the law of war. January 5, 1954, 
2 Nederlands Tijdschrift voor Internationaal Recht 301. 


Aerial intrusion for hostile purposes—effect of acting under orders— 
confiscation of intruding aircraft 


The text of a decision by which the Military Tribunal of the Supreme 
People’s Court of the People’s Republic of China found four officers of the 
United States Air Force guilty of ‘‘imperiling the security of our country 
and undermining the peaceful life of our people” through ‘‘ intruding into 
China’s territorial air in the United States military planes to conduct 
harassing and provocative activities’’ was printed in The New York Times, 
May 31, 1955. Defendants were sentenced to deportation and the remains 
of the aircraft and equipment were confiscated. The Tribunal stated that 
in treating defendants ‘‘with leniency’’ it took into consideration ‘‘the 
fact that the defendants were only carrying out the orders of the United 
States military authorities and have all admitted their crimes and ex- 
pressed remorse.’’ ` 


Ed. Note: The above digest is based on a text broadcast by the Peiping 
Radio, as recorded in London and printed in the New York Times. Its 
inclusion does not mean that the JourNaL accepts the facts as stated by the 
court. For the facts relating to the capture of the officers concerned while 
on combat missions during the Korean War, and their detention by the 
Chinese Communists, see letter of Dec. 7, 1954, from U. S. Representative 
Henry Cabot Lodge, Jr., to the U.N. Secretary General (U.N. Doc. A/2843) ; 
also letter of Dec. 4, 1954, of Ambassador Lodge (U.N. Doc. A/2880), and 
General Assembly Resolution 906 (IX) of Dee. 10, 1954 (U.N. Doc. 
A/2890, p. 56), declaring the detention of captured personnel of the U.N. 
Command a violation of the Korean Armistice Agreement and condemning 
as contrary to that Agreement ‘‘the trial and conviction of prisoners of 
war illegally detained after 25 September 1953.’’ (Reprinted in 21 Dept. 
of State Bulletin 931-935 (1954).) 


BOOK REVIEWS AND NOTES 


Académie de Droit International. Recueil des Cours, 1951. Paris: Recucil 
Sirey, 1951. Tome I: pp. vi, 702; Tome II: pp. vi, 720 (Vols. 78 and 79 
of the whole series). Indexes. 


There were thirteen sets of lectures in 1951, varying greatly in length, 
not so much in quality, but certainly as much in subject-matter. Eavh 
volume contains an index in French and an index in English. 

Dr. Hans Wehberg returns to the Académie, in the first of the two vol- 
umes, with the title of his lectures stated as Interdiction du recours à la 
force. Le principe et les problémes qui se posent. He shows that war was 
permitted by public law until the League of Nations, then considers the 
effects of the Kellogg Pact, the Stimson Doctrine and the Charter of the 
United Nations. He suggests that if there is now no right to make wor, 
important legal consequences follow: annexation due to conquest is illeg:l, 
and boundary matters must be decided by the community of nations; en 
aggressor should not have any rights under the law of war and neutrality; 
international crimes can be committed; in general, decisions made in tlic 
past through the use of force must now be made by the community of 
nations. The lectures provide an interesting record of the development of 
the idea that war, and legal rights thereby obtained, can be limited Ly 
international law. 

For those interested in the development of commodity arrangements 
toward international organization, the story of coffee and sugar, Le Ca’é 
et le Sucre au point de vue international, told by Professor Amzalak, of 
the Université Technique de Lisbonne, should be helpful and interesting. 
It is largely a factual record of economic history, with many details which 
would be difficult to find elsewhere, from which lessons can be learned as 
to the difficulty of establishing an international organization. 

Mr. Jan Hostie, well known in the United States, and at present described 
as “‘délégué permanent à Genéve de l’Instttut International pour VUnifi- 
cation du Droit Privé de Rome et jurisconsulte de VOrganisation Mondiale 
de la Santé,’’ provides us, out of his rich experience, a constructive study 
of international commercial transport. While it will be of interest more 
particularly to international private lawyers, it raises the question again 
whether international public law can be distinguished from international 
private law. It is too compact and far-ranging even to be summarized 
here, but is recommended to readers as a study in the development of a 
field of international law. The documentation is thorough—cases, statutes. 
conventions; it is also a valuable historical record. 

Professor Bruno Paradisi, of the universities of Naples and Siena, gave 
a short discourse on the subject: L’Amitié internationale; Les phases eri- 
tiques de son ancienne histoire. It is an erudite study, of antiquarian 
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character. This reviewer was unable to find a technical significance to 
the word ‘‘amity,’’ which the author appears to regard as a formal insti- 
tution of the ancient world. 

Aspects récents de la succession d’états was the subject surveyed by 
Professor E. J. Castrén, of the University of Helsinki. He prefers the 
term ‘‘state succession’’ (succession juridique internationale) to ‘‘succes- 
sion of states” (succession d’états), as covering all subjects of international 
law, and not merely states. After a chapter devoted to definition and an- 
other to history, the following chapters deal with the relation of his sub- 
ject to treaties, public property, public debts, and the population. He 
finds judicial decisions of little help (p. 403; he cites only one case), but 
surveys widely and carefully the various theories in the literature of the 
subject. An extensive bibliography is printed with his lectures. 

Dr. Ivan Kerno, who was at the time of these lectures Assistant Secre- 
tary General in Charge of Legal Affairs in the Secretariat of the United 
Nations, gives a very practical discussion of the International Court of 
Justice in its relation to the United Nations. He discusses judgments and 
advisory opinions, and notes that they are differentiated by the Court in 
that the opinions do not require the consent of the states concerned to allow 
the Court to act. By 1951 the Court had interpreted fourteen articles of 
the Charter. Part II of his discourse relates to the administration of the 
activity of the Court and contains many details as to practice not easily 
found elsewhere. 

Mme. Bastid (née Suzanne Basdevant) explains that her study of La 
Jurisprudence de la Cour Internationale de Justice is in the French sense 
of the word, that is, systematic examination of precedents, which is of 
great importance even if the Court is not bound by stare decisis. She dis- 
cusses contentious cases, where jurisdiction depends on consent of the 
parties; unilateral application; the ways in which acceptance of jurisdic- 
tion is established; requests for interpretation of judgments; provisional 
measures. In regard to advisory opinions, she considers the charges of 
incompetence of the General Assembly because of the political nature of 
the question, or because of lack of consent of the parties. Later sections 
take up the law applied by the Court, interpretation of the Charter, legal 
persons, especially the United Nations, pacific settlement of disputes and, 
in outline form, responsibility of states. The points presented are derived 
from the opinions of the Court. 

The second volume for 1951 begins with a survey of ‘‘The Progress of 
International Law during the Past Forty Years,’’ by Charles Fenwick, 
which may be regarded as the broad survey of general principles usually 
provided at the Académie, though rather more brief, occupying only 
seventy pages. A great deal, however, is packed into those pages. The 
theme is ‘How far we have advanced!” The treatment is suggestive 
rather than authoritative; there are no footnotes. 

Advance has been made, says Dr. Fenwick, over the Hague Conference 
of 1907 in that we recognize the judgment of the international community 
as taking priority over the judgment of an individual state (p. 8) ; in that 
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collective security has now become the keystone of the arch of international 
law; states cannot stand aside neutral and watch crimes being committed, 
for an attack upon one is an attack on all; title is not to be acquired through 
conquest; responsibility is accepted for colonial and backward peoples and 
there is greater decency in economic conflicts. While much of this advance 
is difficult to maintain in practice, most states now accept as foundations 
of international law principles which they regarded as utopian forty years 
ago. 

In a more questioning tone, Dr. Fenwick considers briefly a number of 
topics: relation of international law to municipal law; membership, in- 
cluding self-determination, which is generally accepted though we do not 
yet know how to apply it; recognition; regionalism; responsibility, as to 
which he says there are many unanswered questions; treaties; pacific settle- 
ment of disputes; and, reluctantly, the law of war. A final chapter con- 
siders the future of international law, which must be based on conviction 
that more is to be gained through the use of co-operation than through 
the use of force. 

René Cassin, an excellent authority on the subject, lectured on the 
Declaration Universelle et la mise en oeuvre des droits de Vhomme. In 
the first part of his discourse, he traces the development of the Universal 
Bill of Rights to its adoption on December 10, 1948; in the second part he 
studies in detail the proposed Covenant and its implementation. His work 
is well organized, clearly presented, and adequately documented. It is in- 
teresting to compare what he says with the subsequent treatment of the 
Covenant. 

The North Atlantic Treaty of 1949 is the subject of Professor A. L. 
Goodhart, a remarkable American who went to Cambridge for his law de- 
gree and then became Professor of Jurisprudence at Oxford; he is also a 
Vice President of the International Law Association. He is concerned 
with the relation of the North Atlantic Treaty to the United Nations and 
deals with the problem through interpretation of the Charter, with inter- 
esting comments on how it should be interpreted : its purpose is to maintain 
peace and security; it must be interpreted so as to enable it to fulfill its 
functions; the powers not given to the United Nations remain in the Mem- 
ber States; where authority is concurrent, precedence should be given to 
the central body. Therefore an interpretation should be favored which 
gives advantage to the United Nations and disadvantage to an aggressor. 
Members have a duty to oppose aggression, and NATO is no more than an 
agreement to oppose aggression in a measure already obligatory on them 
as U.N. Members. The text is concise, and contains more factual material 
than is here indicated. 

Professor E. Giraud, who was a legal adviser in the League of Nations 
and a member of the Legal Department of the Secretariat of the United 
Nations, had as his subject Le Secrétariat des Institutions internationales. 
He is interested in the political question of how a secretariat should be or- 
ganized, rather than in legal aspects. He speaks from first-hand knowledge 
and has no hesitation in speaking his views or in characterizing persons. 
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He covers the subject in detail, and his contribution should be useful to 
anyone working in, or desiring to work in, an international organization. 

J. Andrassy, Professor of Law at Zagreb University, chose for his sub- 
ject Les Relations Internationales de Voisinage. His presentation is in two 
parts: the international law of voisinage (How should this be translated? 
neighborhood? propinquity? common frontiers?); and the regulation of 
neighborly relations. As to the former, he affirms that international law 
forbids a state to do in its own territory things which would do serious 
harm to another state. He illustrates with the Trail Smelter Case, inter- 
national rivers, and in other ways. In view of A- and H-bomb explosions, 
the effects of which may reach all over the world, one would wonder whether 
this rule should be limited to contiguous areas. Part II surveys, quite 
interestingly, many of the types of problems which may arise between ad- 
joining states and the methods by which they have been handled. What- 
ever the law may be, Professor Andrassy has presented many situations of 
the type with which international law has to deal, and grouped them into 
a particular field of study. 

The last of the lectures in this volume, The Law of International Pay- 
ments, is by Walther Hug, a Swiss professor who writes on this difficult 
subject in such a way as to be understandable even to this reviewer, for 
whom it is an esoteric field. He points out the difference between the time 
of Jéze’s lectures twenty-five years ago and the problem with which we 
have to deal today due to governmental controls. He finds his subject 
hard to define, but puts it thus: payments ‘‘effected between persons sub- 
ject to different legal systems.” He regards the field as international pub- 
lie law as well as international private law because of governmental con- 
trols. There are almost two hundred pages of useful factual material and 
explanation concerning exchange control laws and regulations, and the 
European Payments Union. 

CLYDE EAGLETON 


Eprror’s Nore: Space does not permit review of the volumes issued by 
the Académie de Droit International between 1938 and 1950, but for the 
convenience of readers the subjects therein treated are listed as follows: 


1939, Vol. I (67): René Dollot, Essai sur la neutralité permanente; 
Theodore Ruyssen, Les caractéres sociologiques de la communauté hu- 
mane; Baron Michel de Taube, L’apport de Byzance au développement 
du droit international occidental; B. A. Wortley, Problèmes soulévés en 
droit international privé par la législation sur Vexpropriation; Camilo 
Barcia Trelles, Fernando Vazquez de Menchaca (1512-1569) ; Roger Pi- 
card, Les ententes, libres ou obligatoires, de producteurs sur le plan na- 
tional et sur le plan international. 

1939, Vol. II (68): René Dupuis, Aperçu des relations internationales 
en Europe de Charlemagne à nos jours; Ulrich Scheuner, L’influence du 
droit interne sur la formation du droit international; G. Cohn, La théorie 
de la responsabilité internationale; M. A. Heilperin, La Coopération 
économique internationale et la sécurité collective; R. Ago, Le délit in- 
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ternational; R. Sandiford, Evolution du droit de la guerre maritime ct 
aérienne. 

1939, Vol. III (69): H. Lewald, Règles générales des conflits de ‘+i ; 
E. A. Walsh, L'évolution de la diplomatie aux Etats-Unis; Jean Hc~ ^, 
Contribution de la Cour Supréme des Etats-Unis au dévelgppemen. ot 
droit des gens; Milorad Stramicky, Jurisprudence de la Cour Bupi cic 
de Plébiscite du Bassin de la Sarre; C. W. Jenks, Les instruments inter- 
nationaux à caractère collectif. 

1947, Vol. 1 (70): H. Lauterpacht, The International Protection of 
Human Rights; G. Kaeckenbeeck, La Charte de San Francisco dan: s^s 
rapports avec droit international; M. Bourquin, Pouvoir scientifique -t 
droit international; S. Krylov, Les notions principales du droit de guer?e 
(La doctrine soviétique du droit international) ; H. Donnedieu de Vabre ., 
Le procès de Nuremberg devant les principes modernes du droit pénl 
international. . 

1947, Vol. II (71): B. A. Wortley, The general principles of priva’e 
international law from the English viewpoint; W. E. Rappard, Furs 
rétrospectives sur la Société des Nations; J. M. Yepes, Les accords ré- 
gionauz et le droit international; F. M. van Asbeck, Le statut actuel dzs 
pays non autonomes d’outre-mer; E. Pépin, Le droit aérien. 

1948, Vol. I (72): H. Batiffol, Les tendances doctrinales actuelles en 
droit international privé; C. Gutt, Les accords de Bretton Woods et lrs 
institutions qui en sont issues; P. Bastid, La Révolution de 1848 et te 
droit international; E. W. Keeton, Exterritoriality in international avd 
comparative law; A. Gardot, Le droit de la guerre dans l’oeuvre des car? 
taines français du XVIe siècle; J. B. Whitton, Propaganda and intern” 
tional law, 

1948, Vol. II (73): E. Reut-Nicolussi, Displaced persons and intern.. 
tional law; A. Bereni, La représentation en droit international; Cu. 
Rousseau, L’indépendance de 1’état dans l’ordre international; G. G. 
Fitzmaurice, The juridical clauses of the peace treaties; G. Salvioli, La 
règle de droit international; Yuen-li Liang, Le développement et la cocci- 
fication du droit international. 

1949, Vol. I (74): A. Siegfried, The international canals and the great 
sea routes of the world; P. Arminjon, The complex legal systems and t..¢ 
conflicts of law and of jurisdiction to which they give rise; P. Gugge - 
heim, The validity and the nullity of international legal acts; A. WN. 
Makarov, General Rules of the Laws of Nationality; G. H. C. Bode :- 
hausen, Current problems of international law relating to industric!, 
literary, and artistic property; Q. Balladore Pallieri, The making of 
treaties in present day international practice; L. Preuss, Article 2, pur. 7 
of the United Nations Charter and Matters of Domestic Jurisdiction ; 
W. B. Cowles, International law as applied between subdivisions of 
federations. 

1949, Vol. II (75): W. Komarnicki, La définition de Vagresseur dens 
le droit international moderne; R. Dollot, Le droit international des ez- 
paces polaires; H. P. de Vries, L’évolution récente du droit internation:l 


448 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 50 


privé aux Etats-Unis; R. Monaco, Les conventions entre belligérants; E. 
Balogh, La paix mondiale et le problème des réfugiés; R. Y. Jennings, 
Quelques aspects du droit international aérien; L. Milliot, La conception 
de Vétat et de Vordre légal dans I’Islam. 


Völkerrecht. 3rd ed. By Alfred Verdross. Vienna: Springer Verlag, 
1955. pp. xx, 546. $10.95. 


This writer has given an extensive review of the second edition of this 
work (in this Journau, Vol. 45, 1951, pp. 392-394). The third edition 
is, to a great extent, rewritten and enlarged, although it was necessary, 
on the other hand, to restrict philosophical discussions and the criticism 
of other writers in order not to make the work too voluminous. The 
chapters dealing with the U.N. Assembly and Security Council are en- 
larged. Completely new chapters have been added, dealing with theoreti- 
cal problems such as the basic norm of international law or the relations 
between international and municipal law, the principles of bona fides and 
of effectivity, or with new developments such as supranational organs, 
protection of war victims, coercive measures on the basis of a resolution 
of the U.N. General Assembly. A careful reading also reveals many 
changes in detail. 

In general, the basis and the methods are the same as in the second 
edition. The author emphasizes that the United Nations is only a super- 
structure, that today also the general international law remains basic. 
He states that the present edition is published at a time when not only 
certain states, but also certain writers, are willing to sacrifice international 
law in favor of power politics. He earnestly warns against this trend: 
Never will a peaceful living together of nations be possible without the 
recognition of an international legal order. 

Your reviewer is convinced that this treatise is not only the best treatise 
on international law in German, but also one of the very best in any 
language. The completeness, the strictly legal reasoning, the clarity and 
precision, the vast knowledge, the independent judgment, the literary 
qualities, the wealth of new and original ideas, everything proves that 
this volume is the work of a man who is a master in the science of inter- 
national law. 

Joser L. Kunz 


A Concise History of the Law of Nations. Rev. ed. By Arthur Nussbaum. 
New York: Macmillan Company, 1954. pp. xxi, 376. 


The second edition of Professor Nussbaum’s well-known work devotes 
a larger part to the practice of states, whereas the first edition was pri- 
marily a history of the doctrine of international law. The book is good, 
by and large; the bibliography is valuable. But this reviewer does not 
agree with some statements of the author concerning particular problems 
of international law, nor is he always in accord with the author’s exposé 
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of a particular writer. This reviewer emphatically rejects the hints of 
the author that the Austria-Hungary of 1914 may have been an aggre sor. 
Anyone who knows history must know the long-standing subversive az- 
tivities of the former Serbia; and Sir Winston Churchill now tells us that 
the complete destruction of Austria-Hungary was a tragedy not only for 
the peoples of that Empire, but also for Europe. 

There are some more fundamental points of criticism. The book star’; 
with antiquity; but, as Judge Max Huber recently wrote, developments 
prior to the end of the Middle Ages have no historical connection with 
our present-day international law. On the other hand, the book not on'’y 
ends in a general way with 1939, but the author does not bring out 1914 es 
the decisive date of change, the point from which ‘‘classic’’ international 
law tends to become ‘‘new’’ international law. The author states thet 
a real development of international law dates only from the second haf 
of the nineteenth century. But even this development was wholly within 
the framework of ‘‘classic’’ international law. After 1914 we see ideas 
and positive attempts which prior to that date would have been un- 
thinkable. 

Although our international law dates only from the beginning of so- 
called modern times, its history must go back to the Middle Ages. For 
our present-day ‘‘international community”’ is the historical successor of 
the Respublica Christiana; our present-day international law became neces- 
sary as a substitute for the lost unity. It seems to this reviewer that 
Professor Nussbaum views international law, as it was in fact developed 
—hardly more than a veiled international anarchy—as something good pcr 
se. Otherwise, why should he report on the forces making for union undcr 
the title: ‘‘Barriers to International Law’’? It is this approach which 
explains the author’s stand vis-à-vis the Spanish School of International 
Law. He, obviously, has little love for the achievements of Catholic Spain. 
What he says about the Spain of the Golden Century and for the stand 
of Spanish writers in favor of a ‘‘theocratic system’’ urgently needs rc- 
vision. There is also no question of the ‘‘superiority’’ of the Spanish 
School over Grotius. It is a fact that the Spanish School was the first to 
try to lay the foundations of international law. Suárez fully recognized 
that the new situation of single sovereign states is definitive, but he tried 
to save something of the old Catholic concept of the unity of mankind. 
The fact that the Spanish School failed in this attempt and that the de- 
velopment went in the direction of more or less international anarchy, 
from which we now desperately try to go back to some unity, is not proof 
that the Spanish Fathers were wrong, just as the failure to reach some 
union in Western Europe is no proof that Jean Monnet is wrong. The im- 
portance of the Spanish School is recognized by the best writers, e.g., 
Alfred Verdross. It is probably in connection with the author’s stand 
with regard to the Spanish School that he has embarked on an unusually 
violent attack against the late Professor James Brown Scott, an attack 
which, in this writer’s judgment, goes too far. 

Joser L. Kunz 
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Annuaire de UVInstitut de Droit International. Vol. 45. Session d’Aix-en- 
Provence, 1954. Basel: Verlag fiir Recht und Gesellschaft, 1954. Tome 
I: pp. 569; Tome II: pp. lxxvi, 406. Paper, Sw. Fr. 90; bound, Sw. 
Fr. 100. 


These handsomely printed volumes record in French the preparatory 
work and the proceedings of the 46th session of the Institut de Droit 
International held at Aix-en-Provence in the spring of 1954. Since the 
second World War, the Institut has gradually recovered from the grievous 
loss of many distinguished international lawyers who composed its mem- 
bership and added a large number of comparatively younger men. Of 
its present forty-nine Associates, only two were elected before 1939. The 
session at Aix was attended by seventy-six Members and Associates, an 
improvement over previous postwar sessions. 

The Institut adopted resolutions on the following topics at the Aix 
session: Study of Amendments to be made in the Statute of the Inter- 
national Court of Justice; The Determination of the ‘‘Reserved Domain”’ 
and Its Effects; Immunity of Foreign States from Jurisdiction and Meas- 
ures of Execution; and Revenue Laws in Private International Law. 
The preparatory materials and proceedings of the Institut enrich our 
knowledge on these subjects. 

These volumes also contain perceptive analyses of topics to be dealt 
with at later sessions of the Institut: The Local Remedies Rule; the Dis- 
tinction between the Territorial Seas and Inland Waters; The Interpreta- 
tion of Treaties; Consequences of Diverse Nationality of Spouses on Effect 
of Marriage and Conditions of Divorce; Judicial Recourse from Decisions 
of International Organs; The Elaboration of a Model Clause for Com- 
pulsory Jurisdiction of the International Court of Justice. There is also 
a brief report presented by H. Lauterpacht, J. P. A. Francois and the 
late Frederic R. Coudert looking towards the Revision of the Laws of War. 

The Institut de Droit International has made distinguished contributions 
to the development of international law since its organization in 1873. 
It is a pleasure to record that it is demonstrating renewed vitality and 
is embarking on promising new undertakings. 

Herrsert W. Briaes 


Tratados Internacionales. Vol. I. Tegucigalpa, Honduras: Secretaria de 
Relaciones Exteriores, 1954. pp. 524. 


This is the first volume of a collection of treaties and other acts con- 
cerning or concluded by Honduras. This volume carries, first, interna- 
tional treaties or acts during the colonial period, from the famous Bull of 
Pope Alexander VI (1493) up to the Spanish-British Treaty of Madrid 
of 1814. It then gives the Acts during the first period of inclependence, 
from the Plan of Iguala (1821), the Panama treaties of 1826, the period 
of the Central American Confederation up to its dissolution. Finally, 
this volume contains the bilateral treaties concluded between Honduras and 
Costa Rica during the period from 1839 to 1904. 

Joser L. Kunz 
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International Conflict and Collective Security. By Willard N. Hogan. 
Lexington: University of Kentucky Press, 1955. pp. ix, 202. Index 
$3.50. 


a3 


Professor Hogan presents briefly and effectively a ‘‘case study of «hc 
‘principle of concern’ . . . as it has developed since the first World War’ 
(p. vii). This principle he defines as ‘‘a recognition that conflict amone 
the members of a group affects the entire group and that a unilatera’ 
resort to violence against any member constitutes an offense against ali 
members’’ (p. 1). ‘‘ Analysis of the record,’’ he says (p. 3), “reveals a 
general acceptance in the drafting of the League Covenant, an immediate 
movement toward restriction and limitation, a period of modified applice- 
tion beginning in 1925, a disintegration during the 1930’s, and a reaffirma- 
tion with the establishment of the United Nations.’’ Retreat from general 
acceptance was signalized by frustration of the hope for universal mem- 
bership of the League (pp. 13-22), interpretations incompatible with the 
implications of full acceptance (pp. 23-36), invocation of principles of 
traditional neutrality (pp. 37-42), and abandonment of attempts ‘‘to 
develop the League system in the direction of complete and universal 
guarantees’ (pp. 42-57). Modified application began with the Locarno 
Agreements (pp. 59-71), which were believed by a British authority on 
disarmament to have begun ‘‘the demilitarization of human society’’ (p. 
69), and was further manifested in the Pact of Paris (pp. 80-91), which 
was declared by an American authority to have ‘‘ended neutrality” (p. 
86). The Stimson doctrine of non-recognition (pp. 91-100), in line with 
the same trend, represented ‘‘an attempt to restrain aggression without the 
use of forcible means’’ (p. 99). The phase of disintegration began with 
the Japanese rejection of the Lytton Report (p. 113) and continued with 
the failure of sanctions in the Italo-Ethiopian conflict (pp. 122-143) and 
the de facto revision of the Covenant (pp. 143-161) immediately before 
the outbreak of the second World War. The principle of concern was 
vigorously reaffirmed in the Charter of the United Nations (p. 165). ‘‘The 
record of the United Nations in its first eight years” is believed by the 
author to have been ‘‘one of response, not withdrawal, in the face of 
challenge’’ (p. 188). It is inferred that he does not expect a repetition of 
the cycle he traces of ‘‘limitation, modified application, and disintegra- 
tion” (p. 187). 

Epear TURLINGTON 


The Court of Justice of the European Coal and Steel Community. By 
D. G. Valentine. The Hague: Martinus Nijhoff; London: Batsford. 
1955. pp. xii, 274. Gld. 12.50; 25 s. 


The Court of Justice of the European Coal and Steel Community is 
unique among legal institutions of the world. As the first international 
tribunal hearing appeals from administrative decisions of a supra-national 
body, it is quite a different institution from any we have known up to now. 
It is regional rather than global; it is supra-national rather than interna- 
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strangest note to one trained in the common law, for the only single- 
opinion tribunal in the English-speaking world is the Judicial Committee 
of the Privy Council. Since the single-opinion rule tends to produce 
lowest-common-denominator judgments, we may expect the decisions of the 
ECSC Court to be even more colorless than those of the I.C.J. 

The most important procedural difference between the two courts, how- 
ever, concerns locus standi. Unlike the procedure before the I.C.J., where 
only sovereign states can be parties to a dispute, before this Court indi- 
vidual enterprises and associations within the coal and steel industries of 
the Member States can appear as litigants. The appellant can be a Member 
State or any of the national enterprises and associations referred to in the 
treaty if the decision appealed against concerns it or if it is affected by 
the alleged misuse of power. 

Thus the competence of the Court, ratione personae, is wider than that 
of the I.C.J., in that not only states but also different organs of the Com- 
munity and industrial enterprises may be parties in contentious proceed- 
ings before it. The relatively narrow competence of the Court, ratione 
materiae, on the other hand, makes it unlikely that its body of case law 
will ever make a substantial contribution to the development of interna- 
tional law. We should study the ECSC Court for the same reason we 
study any administratve tribunal, not for the substance of its decisions 
(which mostly deal with technical economic matters), but for an under- 
standing of its powers and procedures. From this aspect the Court may 
well prove to be an important factor in furthering European integration. 
With the present prospects for the ‘‘Schumanization”’ of industries other 
than coal and steel, the Court may yet fulfill the prophecy of M. Monnet 
that it will develop into a supreme federal European court. This book 
may perhaps awaken the interest of American lawyers in an institution 
which is considered in Europe to hold great promise for the future in 
fields other than those to which it is limited at present. 

Rozert B. LOOPER 
Rockefeller Fellow, Oxford University, England 


War and Peace in the Law of Islam. By Majid Khadduri. Baltimore: The 
Johns Hopkins Press, 1955. pp. x, 321. Index. $5.50. 


Dr. Khadduri has expanded and brought up to date his earlier work 
of the same name published in 1941. But to show how rapidly events 
move, his first sentence in the Introduction is already out of date. It 
says: ‘‘The entry of ten Muslim states in the United Nations. . . .’’ There 
are now fourteen and others will soon be coming along, which fact heightens 
the value of his excellent study. 

The phenomenon of ‘‘annihilation of space’’ which is taking place, thanks 
to scientific and technological developments, is bringing about a shrinkage 
in the earth’s surface that is causing a collision in cultures. In earlier 
ages, these cultures had a ‘‘heartland’’ and ‘‘peripheral areas” in which 
they came into occasional contact with other relatively distant cultures. 
Each eulture could enjoy certain dogmas within the heartland because 
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space allowed them some freedom from direct attack. But with the n 
teenth century, communications began to speed up and now are acceleratin : 
at a dizzy rate with ‘‘multiplier’’ elements in operation that afford no 
surcease. Therefore certain elements incompatible to one another in tu’ 
older cultures have been brought into intimate association. The partic pe 
tion of fourteen states whose culture is largely ‘‘Islamic’’ in a werl: 
organization needs a good study on the legal basis of the Islamic socivty 

There have been elements of compatibility—and incompatibility— hx 
tween the Islamic system and that of the Western ‘‘law of nations.’’ ‘Th 
Islamic civilization boasts that it is the final and complete revelation o` 
the will of Allah and has established the institutions and laws which gover - 
the relationships of the Muslim faithful toward the non-Muslim. In in 
earlier chapters, Dr. Khadduri discusses the traditional concepts è 
Muslim law which have to do with ‘‘nations.’’ The doctrine of Jihad à’ 
religious war is well documented in the earlier chapters. This leads to tu 
Muslim concept of ‘‘non-coexistence’’ implicit in the Dar al-Islam and th 
Dar al Harb or the realm of peace and the realm of war. For centu ‘ic; 
this was accepted in both Christian and Muslim policies. 

Of particular importance is the series of chapters on Jurisdiction an:! 
Status of the Dhimmis or minorities, for this gives the legal backgrown: 
out of which grew the capitulations and which gave grounds for th: 
Christian minorities to revolt against the discriminations of the Islami: 
society against them. The Dhimmis (Christian and Jewish minorities) iia: 
to pay special taxes, suffered many infringements on their community ‘i? 
making them second-class citizens, and while the Muslim was encoura::«: 
to make converts from the minority groups, the latter were prohibiic 
from enjoying this right in relation to Muslim. 

In his final chapter, ‘‘Epilogue,’? Dr. Khadduri traces the rad c: 
changes which came within the Ottoman state after it became embroilc 
in European affairs. The inadequacy of Ottoman laws based on th: 
traditional Islamic code was glaringly apparent when the minority groups 
became infected with Western nationalism. The slowness in adjustmen’. 
of the Ottoman laws to meet the challenge of the nineteenth century caused 
the final collapse of the Empire. Dr. Khadduri notes the same process. a 
work among the other Muslim states. Externally the Muslim peoples hive 
wholeheartedly accepted integration into a world order which, thous: 
originating in Western Europe, now tends to take on universal acceptance, 
Yet internally the problem of adapting Islam to meet the needs 0° «4 
national secular state is unresolved, though there are signs of evolutio 
going on. 

The bi-polarization of the world into two systems—a Soviet and fre: 
world—when added to the shrinkage of space, faces the free world with 
some tough dilemmas. Every problem in the free world tends to beccm: 
a world problem. Unless these problems (frictions) can be peacefully 
resolved, the Soviet leaders will try to use them to foment violence anc: 
war—-and every war tends to drift toward a thermonuclear war. Thu, 
the necessity for peoples in the free world to search their own and tl-ei- 
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neighbors’ cultures. Dr. Khadduri has at once produced a scholarly, 
readable, timely and valuable contribution to such a study. 
Epwin M. Wricut 
Johns Hopkins University 


Bahrein Islands—A Legal and Diplomatic Study of the British-Iranian 
Controversy. By Fereydoun Adamiyat. New York: Frederick A. 
Praeger, Inc., 1955. pp. 268. 


In a lively and interesting narrative, Mr. Adamiyat presents the eventful 
history of the Bahrein Islands, with some background on the history of the 
entire Persian Gulf, and, on the basis of the interpretation of historical 
facts, proceeds with an analysis of the status of the islands from the aspect 
of international law. 

The book, in four-fifths of its length, deals with history, large parts of it 
being devoted to the diplomatic history of Anglo-Persian* relations in the 
Gulf *—an area of strategic importance and rich natural resources. 

From immemorial times, as the author states, the islands were a Persian 
dependency. With the advent of colonialism, they fell into the hands of 
the Portuguese for a century. After their return to the motherland at 
the beginning of the seventeenth century, Persia effectively exercised her 
sovereign rights over the islands and prevented the Dutch and the French 
from expanding more widely in the Gulf area. The population of the 
islands was then predominantly Persian, but with the influx of the Arabs, 
it decreased percentage-wise so as to amount to about one half, according 
to the estimates of the author. It totals 100,000-120,000 people. 

In the eighteenth century, British expansion in the Gulf area increased. 
At the beginning of the nineteenth century, the British impact on the 
Gulf became stronger. Suggestions were advanced to establish a perma- 
nent base on one of the islands. In fact, piracy which developed in the 
area paralyzed British trade. In 1819, the first military British expedi- 
tion was sent to the Gulf and the pirates were crushed. The next year, 
an anti-piratical treaty was signed by the British East India Company 
and the Arabian chiefs of the Gulf, a treaty which was joined by the 
Sheikh of Bahrein. In the same year the British forces occupied the 
Island of Kishm on the Gulf, but this occupation was only temporary. 
In 1822, Capt. Bruce, the British Resident at Bushire, signed a treaty 
with the Persian Minister of the Province of Fars, in which Persian 
sovereignty over Bahrein was recognized. Persia attaches great importance 
to this document, although the treaty was neither authorized nor ratified, 
and for his unwarranted initiative Bruce lost his post. 

In 1860, Sheikh Mohammed of Bahrein declared his allegiance to Persia, 
but the following year, under British influence, he signed a ‘‘Treaty of 
Peace and Friendship” with the British Resident in the Gulf as an ‘‘in- 


1 ‘Persia’? and ‘‘Persian’’ are used by the author interchangeably with ‘‘Tran’’ and 
**Tranian.?? 

2 Pp. 1-203 deal with history; pp. 204-252, with legal analysis of the Anglo-Iranian 
controversy. The title of the study should be supplemented by the word ‘‘historical.’’ 
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dependent ruler.’’ Nevertheless, the Sheikh continued to recognize hi, 
dependency on the Persian Shah, which caused British military intervention 
in 1868, the deposition of the Sheikh, and the installation in this post o” 
his brother Ali. Upon Mohammed’s return to power by force and th. 
ensuing disorders on the island, the British prevented the Persian Gov 
ernment from settling the matters, intervened, arrested the anti-Bri‘is: 
chiefs, and imposed Ali’s son as the new Sheikh. Persian protests wer: 
of not much avail. 

By the Acts of 1880 and 1892, the Sheikh of Bahrein engaged himel ` 
not to enter into negotiations or make treaties with any state or governmen' 
without the consent of the British Government. The contention of th 
British is that those Acts established the British Protectorate over tu 
islands. In 1918, the British ‘‘Bahrein Order in Council” classified th: 
islands as a Colony or Possession of the Crown, and introduced th: 
British civil and criminal law of India into Bahrem. The order was ca 
ried into effect in 1919 and the administration of the islands fell into th: 
hands of the British Agent on Bahrein. The anti-British chiefs were cı 
pelled to India, and the Sheikh who resisted those measures was force ! 
to abdicate. The islands were officially proclaimed as a British Pro 
tectorate. New laws were enacted aimed against Persia, such as those 0° 
Bahrein nationality, land registration, and passport regulation. 

In the meantime the question of oil emerged. The Sheikh agreec i- 
shape his oil policy only with approval of the British Government. 1 
1925, a British company obtained oil concessions which later passed is 
Standard Oil and the Texas Co. All those developments were objected 1, 
by Persia which complained to the League of Nations and reasserted hx > 
claims in the United Nations. 

On the basis of those historical facts, the author concludes that Per-ien 
claims to Bahrein are well founded. His main thesis is that Persia 5 
sovereignty over Bahrein was never lost. The islands were never ind-. 
pendent. In the light of international law, the Sheikh had no authority 
to sign any treaty as an ‘‘independent ruler.’ Besides, such acts wore 
due to British pressure and subsequently denounced. The additional are. - 
ment is that in most dealings between the British and the Sheikh, includir «: 
the treaty of 1820, the British East India Company was a party, and it” 
British Government could not derive any legal benefits from them. 

On the other hand, the Persian Government never transferred so. 
ereignty over Bahrein to Britain, and never assented to the fait accomp i 
which the British achieved on Bahrein. Contrary to British conteniio ', 
the author asserts, on the basis of well-collected authorities on internation |] 
law, that such an assent (whether voluntary or expressed under dures.) 
was necessary for the loss of sovereignty by Iran. Persia did not lo-c 
her rights by prescription, as her government did continue and continus 
to protest against any exercise of British sovereignty over Bahrein. 

Mr. Adamiyat’s study should be recommended to any historian, diplo- 
mat, and international lawyer. 

W. J. WAGNER 
University of Notre Dar'e 
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Yearbook of the United Nations, 1953. New York: Columbia University 
Press, 1954. U.N. Publication Sales No. 1954.1.15. pp. ix, 906. Index. 
$12.50; £4/10 s.; Sw. Fr. 50. 


The official Yearbook of the United Nations is now the familiar authori- 
tative annual compendium of the Organization’s activities. It is the best 
single source of information for small libraries which do not have the 
voluminous official documents. It is the most convenient starting point 
for the scholar who intends to make a detailed study of any United Nations 
activity. It is well organized and contains sufficient texts and citations to 
give an accurate picture of the issues and of action taken on them. The 
index, running to 61 pages, is admirable and there are useful lists, maps 
and charts, 

While all the highlights of the year 1953 cannot be noted here, one may 
mention that, among political questions, this volume features the Korean 
Armistice; the text is printed in full and there is a map of the Neutral 
Zone. The section on Legal Questions covers the work of the International 
Court of Justice and the International Law Commission. It includes also 
developments in the attempt to define aggression and to establish an inter- 
national criminal jurisdiction; continuation of the U.N. Tribunal in 
Libya, and information on the conclusion and ratification of multilateral 
conventions. One notes that the number of international agreements for 
which the Secretary General exercises depositary functions had risen by 
the end of 1953 to 109. In view of the familiar problem of reservations 
to multipartite conventions the following careful statement is interesting: 
“By 31 December 1953, seventeen States ... had acceded to the Con- 
vention [on the Privileges and Immunities of the Specialized Agencies] ; 
in addition, two States, Egypt and Italy, had submitted instruments sub- 
ject to reservations.” Also of interest to the international lawyer is the 
item regarding the Israeli Government’s prompt payment in full to the 
United Nations of the reparation claimed for the death of Colonel Sérot, 
who was assassinated with Count Bernadotte, and of a supplementary 
amount claimed by Colonel Sérot’s father. 

Reviewers must continue to regret the time lag in the appearance of 
these annual volumes: like the 1952 volume, the present volume was pub- 
lished ten months after the last event it covers. One hopes that the in- 
genuity and skill of the Secretariat will find ways to reduce the interval. 

Pamir C. Jessup 


A Bibliography on Foreign and Comparative Law. Compiled and anno- 
tated by Charles Szladits. Parker School of Foreign and Comparative 
Law, Columbia University. New York: Oceana Publications, 1955. pp. 
xx, 508. $15.00. 


As the study of comparative law proceeds and expands, the difficulties 
of keeping track of the steadily mounting flood of materials increase. The 
study of comparative law presents in many ways a unique problem. The 
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material to be studied and sifted does not come from one country, or 
perhaps a small group of countries with basically similar legal systems, 
but it covers the whole wide world. Some selection has to be made, and 
the very task of making the selection requires a knowledge and under- 
standing of the subject which, in itself, makes a Bibliography on Foreign 
and Comparative Law an enterprise demanding exceptional skill and ex- 
periness. 

Dr. Szladits, who has for some years been associated with the Parker 
School of Foreign and Comparative Law at Columbia University, brings 
exceptional qualifications to his task. A Hungarian lawyer of distinction, 
Dr. Szladits studied the common law in England and the United States. 
It is not too much to say that any reasonably complete bibliography of 
this kind would be an indispensable tool to the teacher, student and prac- 
titioner of comparative law. Mr. Szladits’ Bibliography is on a higher 
level. The classification of the Bibliography, and the scope of the material 
included, demonstrate the ability as well as the infinite industry of a 
highly trained legal mind. In the editor’s own words, ‘‘the aim of the 
present bibliography is to include all books and articles in the English 
language dealing with non-common law legal systems and with general 
subjects bearing upon the comparative study of law.’’ Mr. Szladits has 
considered all non-Anglo-American legal systems as foreign. He has, how- 
ever, quite properly included all the partly or wholly civilian systems within 
the Anglo-American political sphere, 7.e., Scots law, the Roman-Dutch law of 
Africa and Ceylon, and what he describes as the ‘‘partly French laws’’ of 
Quebec and Louisiana (the former of these has, at least in the field of 
private law, remained almost entirely French in concept and inspiration, 
while the latter has become far more overgrown by its common-law en- 
vironment). Unquestionably, these systems present particularly fertile 
fields for comparative study. 

The compiler has also included Roman law because of its importance to 
the study of comparative law and to the understanding of civil-law sys- 
tems. He has dealt with the laws of India and Pakistan because of their 
intimate relation to Hindu law and Mohammedan law. Roman Canon 
Law and Jewish law are also included. 

As far as the arrangement of the work is concerned, the compiler has 
chosen division not by countries, but by groups of subjects. Ten principal 
parts are subdivided into numerous subsections. The principal parts range 
from general works on the place of comparative law and general treatises 
on the subject over the main divisions of law, że., private law, commercial 
law, labor law, law of procedure, criminal law and procedure, public law, 
and private international law. 

In the first two parts in particular, Mr. Szladits has included many 
works of a general character that contain some discussion on problems 
of comparative law. This indicates the range of his reading. Some re- 
gret may, perhaps, be expressed that there is no survey of the legal litera- 
ture on specific countries (t.e., foreign as distinct from comparative law), 
but this is in part made up by a special geographical index which lists all 
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references by countries. Another cause for regret is that, owing probably 
to the technical difficulties of producing a work of this kind, the references 
end, except for some articles of special importance, with publications up to 
April 1, 1953. Since then, a considerable number of important publica- 
tions have appeared. It is greatly to be hoped that the need for this 
book, and its high quality, will make periodic supplements, and eventually 
a new edition, possible. 

It is impossible for anybody who does not devote time and industry 
comparable to that of Mr. Szladits himself to check adequately on the com- 
pleteness and accuracy of this bibliography. Suffice it to say that the 
present reviewer finds it difficult to understand how he could have spent 
many years in the study and teaching of comparative law without the help 
of this bibliography, and that so far it has never failed him on the nu- 
merous occasions when he has consulted it. It would be almost inhuman 
if there were not some minor mishaps here and there; for example, in the 
quotation of authors’ names. This is the sort of work which only very few 
people would be qualified to undertake. It is also a labor of love, requiring 
infinite patience, industry, and a comprehensive knowledge that is hidden 
under the modest description of ‘‘compilation.’’ Not only Mr. Szladits 
but the Parker School of Foreign and Comparative Law deserves the grati- 
tude of every comparative lawyer for having undertaken this work. 

W. FRIEDMANN 
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REFLECTIONS ON THE PRESENT PROSPECTS OF 
INTERNATIONAL ADJUDICATION * 


By CHARLES DE VISSCHER 


Honorary President, Institut de Droit International; former Judge of 
the International Court of Justice 


Is the pessimism at present exhibited by certain scholars with regard to 
the current prospects of international law completely reasonable? More 
particularly, is it really justifiable to speak of a deterioration in the jurid 
ical methods of settling disputes between states? However disappointin:: 
the course of events may have been during the last ten years, it seems that 
certain evaluations, inspired by nostalgia for the past, to some extent lose 
sight of factual conditions which have always, in different degrees, limited 
the role of law in the solution of international conflicts. It is useful tu 
recall such conditions at a time when excessive discouragement has suc- 
ceeded unreasonable expectations. 

Two questions concern us in this respect: (1) political resistance to sub- 
mission to international jurisdiction; and (2) the contribution of inter- 
national adjudications to the development of international law. 


I 


Every recourse of states to international adjudication proceeds from 
their free will. This voluntary agreement—whether it is expressed in ihe 
terms of a compromis or of a compromissory clause—is viewed by thc 
jurist in its formal aspect: principle of recourse, object of the litigation, 
powers of the arbitrator or judge, obligatory force of the decision rendered. 
all combine for the jurist to deduce, by the ordinary method of interpreta- 
tion, the will of the parties from its textual expression. This perspective 
leaves outside his field of vision the conditions of practical effectiveness of 
the voluntary agreement. Being inclined to see in the arbitral agreement. 
an instrument of general use which is valid in all circumstances, this view. 
at the beginning of the century, advanced to a rapid and too often un- 
reasoned extension of the methods of arbitral or judicial settlement. For 
the government official, for the observer of political realities, the efficacious 
ness of recourse to international justice is the fundamental problem. In 
our times, it offers a complexity which our predecessors could not foresee. 
This complexity is due to two essential causes. One is the abrupt entry 
into international relations of countries with civilizations obviously foreign 
to that which was at the basis of traditional international law and its pro- 
cedures. The other is the intensity and duration of contemporary po- 
litical tensions. 


* Translation from the French by Eleanor H. Finch. 
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Recourse to an international court implies that, and is only completely 
effective when, the dispute is completely separated from polities; that is, 
both its submission to impersonal legal criteria and the renunciation by the 
parties of all individual action on the matter in controversy. This sepa- 
ration from politics requires habits and moral traditions which are not 
shared in equal degree by all peoples, and even less by those which only 
recently have acquired an independent position on the international scene. 
But, above all, recourse to the court is effective only on condition that the 
antagonism of the parties be henceforth reduced to litis contestatio, the 
juridical opposition of two contentions. A dispute is not actually non- 
political when it develops from the very text of the compromissory 
clause that the parties have not been able to agree on the terms of reference 
to the arbitrator or judge.1 Neither is it non-political, notwithstanding 
appearances, when, in spite of the attempt made in the compromis to 
separate its object from the general political relations between the parties, 
the issue becomes embroiled at some time or another in a political tension 
which in fact dominates and absorbs it. The paralyzing action exercised 
on arbitration and judicial settlement by political tensions may be diffi- 
cult to detect. This is because it rarely manifests itself openly, the major- 
ity of governments taking the greatest care to affirm their attachment to 
law and their respect for judicial methods. It has a no less injurious 
influence whether it prevents governments from stating their differences 
in terms of law which make them justiciable, or whether it removes from 
the dispute itself any specific definable subject and leads it into the obscure 
and shifting perspectives of polities. 

Heretofore little thought has been given to the influence exercised by 
diplomacy in the development of arbitration. Our predecessors liked to 
emphasize what they considered the progressive emancipation from di- 
plomacy of obligatory and universal arbitration.? There is much to be 
said on this subject. If it is correct that in the 19th century diplomacy 
frequently used arbitration as a useful instrument either as a means for 
governments to avoid taking irritating positions of no great political inter- 
est or as a means of relieving them of an embarrassing adjustment of a 
dispute, it is even more true that diplomacy has served arbitration by 
supporting its first steps. It has given a real purpose to its activities and 
assured the execution of its decisions. This was cruelly lacking at the 
beginning of the 20th century, when, under the urging of an impatient 
radicalism, clauses of obligatory arbitration were sometimes accumulated 
without any regard for the order of importance of the interests involved. 
Ever-present politics blocked the efforts of doctrine to give what it called 
a rational definition to the political dispute or to classify political and 
juridical disputes in sharply distinct categories. The only result of these 

1 Such a situation arose in the Asylum Case between Colombia and Peru before the 
International Court of Justice (1950-1951), [1950] I.C.J. Rep. 266, [1951] ibid. 71; 45 
A.J.LL. 179, 781 (1951). 


2See for example the preface by de Lapradelle and Politis to the first volume of their 
Recueil des Arbitrages Internationaux. 
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attempts was to put the governments on guard and make them determireı 
to repeat the reservations to the arbitral agreement. Moreover, it had i: 
be admitted that arbitral clauses, multiplied cheaply or drafted withow! 
reservation, fell useless if, at the time of putting them into operation, trey 
were not supported by firmly pacific diplomatic action. 

The arbitral agreement has all the more reality and effectiveness insoa! 
as it is entered into intuttu personae. This is to say how little it lends 
itself to extension in some mechanical way such as was formerly contem 
plated. Its possibilities depend, on one hand, on a sufficient moral ecm 
munity between the contracting parties, and, on the other hand, on ihe 
condition of general political relations between them. This last observa 
tion must be kept in mind in order to place in their true perspect w 
certain treaties of arbitration which contain particularly extensive enu 
merations of disputes declared to be justiciable. It is also advisable no‘ 
to be deceived by the presence or number of reservations in the arbitrator 
agreement. Experience has shown that agreements accompanied by ma 
turely thoughtful reservations are often those which are the most carefully 
observed. Most of the above remarks apply to judicial settlement as wel’ 
as to arbitral clauses. To be convinced of this it suffices to compare ihe 
imposing list of jurisdictional clauses of the International Court of Justiec 
with the meager use made of them by the signatory states. 

This recollection of experience explains the very reserved reception 
given by certain governments of the States Members of the United Nation: 
and the Sixth Committee of the General Assembly to the Draft Convent or 
on Arbitral Procedure adopted by the International Law Commission at its 
4th session and revised by it during the following session (June 1—Aug.1st 
14, 1953). As is known, this draft in its definitive form was submitied 
to the Tenth General Assembly (1955), which was to determine the action 
to be taken upon it.’ 

The draft is remarkable in its technical qualities and brings to light the 
difference between the point of view of the jurist who is inclined to draw 
from the arbitral agreement all of its logically deducible effects, and thai 
of the statesman who is careful above all to maintain in arbitration the 
flexible qualities which at all times have kept arbitration in certain favor 
with governments. The draft, by endeavoring—as was formerly done at 
Geneva with regard to Article 15, paragraph 8. of the League of Nations 
Covenant—to plug up all the openings and to foresee every loophole, in ¢ 
word, to enclose arbitration within a rigid framework, runs the risk of 
hindering its development. As the Netherlands Government observed, per 
fectionist aspirations threaten to end up by ‘‘petrifying”’’ the evolution oi 


2On recommendation of the Sixth Committee, the Assembly sent the Draft Conven 
tion on Arbitral Procedure prepared by the International Law Commission back to th: 
Commission so that it might consider the comments of governments and the discussion: 
in the Sixth Committee. The resolution also asked the Commission to report to thi 
thirteenth session of the General Assembly, which would then consider convening #1: 
international conference of plenipotentiaries to conclude a convention on arbitral pro 
cedure. See Res. 989 (X), 554th Plenary Meeting, Dec. 14, 1955, U.N. General As 
sembly, Official Records, 10th Sess., Supp. No. 19 (Doe. A/3116), pp. 46-47. 
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arbitral practice. The observation applies particularly to Article 2 of 
the draft which, before the establishment of the arbitral tribunal, confers 
upon the International Court of Justice, in cases of disagreement, the 
power to decide whether the existing dispute belongs in the category of 
those envisaged by the agreement to arbitrate. As has been pointed out, 
no distinction is made here between legal disputes and political disputes.* 
In that respect there is, apart from an important derogation from custom- 
ary law, a certain misunderstanding of the present possibilities of inter- 
national adjudication. Governments appear in no way disposed to re- 
inforce the arbitral agreement by submitting to the obligatory decision of 
the Court the essential question of the arbitrability of their disputes. Their 
attitude, which is still so reticent with regard to the obligatory jurisdiction 
of the Court, is itself significant on this subject. 

The attention of the International Law Commission was equally di- 
rected to the eventuality of one of the parties attempting to evade the 
obligation to arbitrate by failing to designate the arbitrator or arbitrators 
left to its choice. In this case, Article 3 of the draft provides that, within 
a determined period, this designation should be made by the President of 
the International Court of Justice. It may be thought that in this respect 
there is a certain excess of regulation. The suggestion has a practical 
interest in providing against the difficulties of joint designation of a third 
arbitrator. As to the refusal by the parties to designate arbitrators of 
their own nationality or of their personal choice, such refusal may be 
considered as very exceptional. If it should occur, the remedy offered 
will almost always be inadequate; such a refusal will imply a deliberate 
decision not to co-operate in the arbitration—hostility to its continuation. 
Moreover, one cannot disguise the embarrassing position of the President of 
the Court who may be called upon to make an appointment in such cir- 
cumstances, nor especially the consequent dangers of non-execution of the 
arbitral decision.* This observation applies a fortiori to the case of with- 


4 Report of the International Law Commission, 5th Session (June 1~Aug. 14, 1953), 
pp. 34-36. It is well to keep in mind the remark of Julius Stone: ‘‘The features of 
arbitration law which offer so many avenues of escape, and which serve in the Com- 
mission’s eyes as excuses for ‘shirking’ international undertakings, may be the very 
features which attract States to enter into such undertakings.’’ Legal Controls of 
International Conflict, p. 736. 

5 See particularly the observations of the Swedish Government, Report, op. cit., pp. 
36-37, and the remarks of the French delegate in the 6th Committee of the General 
Assembly of 1954. 

8 It appears that the International Law Commission believed it saw an argument in 
support of its proposal in the refusal by the governments of Bulgaria, Hungary and 
Roumania to appoint their representatives to the Mixed Commissions established by the 
Treaties of Peace of 1947. (Cf. Advisory Opinion of the Court of July 18, 1950, 
[1950] I.C.J. Reports 221). One need only envisage the application to this case 
of the procedure suggested by the Commission to realize its largely illusory character. 
The bitter political tension in the general political relations of the states involved in 
the case was the basis for a complete refusal to co-operate. It would have made 
ineffective any clause delegating to a third authority the appointment of commission 
members, 
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drawal of an arbitrator, also envisaged in the Commission’s draft (Arti: ~ 
7). 

Needless to say, the proposals of the International Law Commissio i, 
considering them as purely permissive, may be retained wholly or peri v 
by governments in concluding their particular arbitral agreements.’ They 
are of too novel a character to be retained with a view to establishing tic 1 
in a new common law of arbitral procedure intended to provide a remedy 
for refusal of one of the parties to perform its obligations. The arbi- 
trability of the dispute, the establishment of the tribunal by the designazio : 
of its members at the choice of the parties, are questions too closely coi- 
nected with the very principle of the obligation to arbitrate, to be lef., 
through general provisions, to the decision of a third authority. An irst- 
tution which derives its whole value from the voluntary agreement 6° 
states does not permit of confinement within such imperative formulas. 


It 


The excess of pessimism shown by certain authors on the subject o° 
the rarity of recourse to international courts applies with even less justifica 
tion to the appreciation of the value and legal force of decisions. 

To a great extent there has been a recovery from the illusions which 
formerly prevailed as to the contribution of international tribunals to the 
protection of international security and peace. Even today, however. i 
is not unusual, in view of the political gravity of disputes between states 
to disregard the value, however slight, of cases which are taken before ar 
international court. We must be resigned to this. At a time when gov. 
ernments have a tendency to surround quite clearly legal disputes witt 
opposing political tensions, disputes of an actual political significance arc 
not easily set forth in terms of law. There is no doubt, however, thai. e 
part of the present disappointment with regard to international justicc 
is due to the survival of a state of mind which has exaggerated the possi- 
bilities of recourse to courts for the maintenance of peace. 

Yet if one puts aside these slightly messianic views in order to con- 
template in its concrete realities the importance of the respective valves 
of the arbitrations of the last century and those of recent arbitral or ju- 
dicial decisions, it is evident that the comparison is not to the detriment 
of the latter. In fact the pacifist movement had certainly exaggerated 
the importance in international relations of the arbitral decisions of the 
second half of the 19th century. The reality is that today, as formerly, 
the international tribunal is generally only given jurisdiction of minor 
conflicts where the interests involved are limited. This does not prevent 
diplomatic action, impelled by the desire for even occasional agreement, to 
broaden at times the customary framework in order to submit to the Court 
serious disputes, even those which would put the national honor in issue. 
It has been properly noted that in such cases the agreement to arbitrale 


7Cf. D. H. N. Johnson, ‘‘The Constitution of an Arbitral Tribunal,” 30 Briti:h 
Year Book of International Law 152 et seq. (1953). 


472 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 50 


has greater value to peace than the decision itself. One need only recall 
the highly political significance of the Corfu Channel Case before the Inter- 
national Court of Justice. 

Up to what point does the actual state of relations among states permit 
international adjudication to contribute to the development of interna- 
tional law? It should be observed first of all that the contribution of the 
judge is itself a function of the state of the law. In this regard one 
cannot deny the weakening influence upon international decisions, as 
well as upon recourse to international tribunals, exerted by the present 
poverty of the two essential sources of law juridically applicable, te. 
treaty and custom. 

The second World War was terminated without a general peace settle- 
ment. Treaties of peace, whatever their defects may have been, have played 
a Stabilizing rôle in the past. After ten years, the chaotic effects of their 
absence can be surveyed. Its consequences have been to remove a growing 
body of interests and relations from the rational criteria commonly ac- 
cepted and to carry them far from jurisdictional paths into the political 
sphere of discretionary decisions. The sometimes excessive development 
of contractual regulation in areas of minor interests is not a cure for this 
state of affairs which, by being prolonged, daily tends more and more 
to put the impress of politics on international relations. 

What is true in the realm of treaties is also true for partly the same 
reasons in the order of customary law. As flexible as it is, the growth of 
custom demands a minimum of stability. It cannot develop when state 
activities, because of their equivocal character and contradictory mani- 
festations, cease to become crystallized in ‘‘a general practice accepted as 
law” (Article 38 of the Statute of the International Court of Justice). 
The margin allowed for abstention, tolerance, the slow consolidation by the 
action of time, recedes when the abrupt development of new needs impels 
governments to take unilateral positions which are often reckless and in- 
spired by an individualistic conception of sovereign rights. It cannot be 
denied that the traditional development of custom is ill suited to the 
present pace of international relations. 

We should be careful not to confuse this small productivity of custom 
with the tendency to particularize or individualize in the application of 
customary rules, which is already noticeable in certain recent judicial 
decisions. Certain authors have indicated uneasiness on this subject, and 
have expressed criticisms of the jurisprudence of the International Court 
of Justice which appear hardly justified to us. 

Some have reproved the Court for having followed too narrow a concep- 
tion of custom so as to limit its field of application, and particularly for 
having avoided the exposition of firm and general criteria permitting the 
conclusion with certainty and, in some respects, a priori, of the existence 
of a customary rule. Still less than any other custom, international 

8 Max Hagemann, ‘‘Die Gewohnheit als Vélkerrechtsquelle in der Rechtssprechung 


des internationalen Gerichtshofes,’’ in Annuaire Suisse de Droit International, 1953, 
p. 61 et seq. 
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custom does not lend itself to the establishment of such criteria. The te- 
lection of the factual elements which, viewed as a whole, lead in a given 
case to the admission of the existence of a customary rule is subject to 
extremely variable considerations; it hardly permits efforts toward system- 
atization. 

Other authors have devoted themselves with more justification to ex- 
amining the logical process of the individualization of customary rules 
such as appears in certain decisions of the International Court of Justice, 
and more particularly in the Fisheries Case (United Kingdom-Norwey, 
Judgment of December 18, 1951).2 We do not believe that any contribu- 
tion is made to the clarification of the question by reasoning in abstrect 
terms on the general relations between rules and exceptions. There is t90 
much risk of being confined to a ‘‘petitio principii.” What is really in- 
portant in order to comprehend the exact significance of what the Court 
in the Fisheries Case envisaged, not as an exception but as an ‘‘applica- 
tion of general international law to a specific case,’’?° is to remember the 
function of custom and its necessarily evolutionary character. The custom- 
ary rule is a source of living law only insofar as, by adhering to the flexi- 
bility of its own process, it is capable of providing courts ‘‘with an ade- 
quate basis for their decisions, which can be adapted to the diverse facts in 
question.” 1! Far from denoting a disintegration of the law, these adapta- 
tions, as long as they are inspired by the realities of international practice 
and become operative under the control of the judge, are proofs of the 
progress of the law. By being individualized in its applications, the rule 
of law becomes more refined; it is enriched by new additions which permit 
it to be adapted to situations which are not yet envisaged and to meet the 
necessities resulting therefrom. ~ 

Tt is also from the point of view of a certain individualization or particu- 
larization that the Court rendered its Advisory Opinion of May 28, 1951, 
concerning Reservations to the Genocide Convention. It carefuily 
pointed out the particular characteristics of such a convention. Its origins, 
its characteristics, and the requirements necessary to its collective purpose, 
all combined to make it appear profoundly distinct from conventions of a 
reciprocal character in which the fundamental question of the exact 
equilibrium of rights and obligations leads to the non-recognition of a 
reservation as valid unless it is accepted by all the contracting parties 
without exception. Moreover, without admitting that this concept of the 
absolute integrity of the convention had ever acquired general authority. 
the Court recognized the necessity for a greater flexibility in the ap- 


ə See particularly the interesting observations of Sir Gerald Fitzmaurice, ‘‘The Law 
and Procedure of the International Court of Justice, 1951~1954: General Principles and 
Sources of Law,’’ 30 British Year Book of International Law 1-70 (1953). 

10 [1951] LC.J. Rep. 131; 46 AJL. 359 (1952). 

11 Judgment of the International Court of Justice, loc. cit., p. 183. The consent 
theory, which purports to base custom on tacit agreement between states, leads to a 
different and necessarily more static concept of the role of custom. Traces of it may 
be seen in the criticisms of the Judgment of Dec, 18, 1951. 

12 [1951] I.C.J. Rep. 15; 45 A.J.LL. 579 (1951). 
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praisal of the legal effects of reservations insofar as these are compatible 
with the purposes of the collective convention. 

In conclusion, and all things considered, the present slowing down of 
judicial activities must be attributed much less to a deterioration in their 
spirit or to the imperfections of their methods than to external factors of a 
strictly political nature which paralyze the role of all international law in 
international relations. Extreme political tensions today weigh heavily 
upon the attitude of governments, which are already naturally little inclined 
to divest themselves of the settlement of their disputes in favor of interna- 
tional tribunals. They fear both the effect of the process and the repercus- 
sions, however distant, of the judgment. It is better to recognize this 
reality clearly than to wander afield in the search for procedural reforms 
which remedy nothing. Order in peace remains the fundamental need 
of the Society of Nations. Without a minimum of order, justice is power- 
less. We conclude with these words of a jurist who was a tireless defender 
of international adjudication: 


It is thought that justice will bring peace because it is believed that 
justice can do away with war. It is rather the contrary which is true. 
The reign of justice presumes peace. In an atmosphere saturated 
with passions, rivalries and hostile attitudes, the judge is powerless, 
because his weapon, the law, loses all value before force." 


18 N, Politis, La Justice Internationale, pp. 253-254. 


SOME IMPACTS OF SOCIAL ORGANIZATION ON 
INTERNATIONAL LAW 
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THE BROADENING SCOPE OF INTERNATIONAL Law 1 


Since the end of the first World War, the predominant concern of inter 
national lawyers, as of statesmen and politicians, has been the horizonto 
widening of universal international law in a limited but vital sphere: ihc 
establishment and strengthening of inter-state covenants and internation: 
organizations which would eliminate, or at least greatly reduce, the danser 
of inereasingly destructive wars among the nations, by substituting for the 
traditional privileges of national sovereignty, i.e., war, reprisals and other 
acts of force applied at the discretion of the national states, covenants o” 
restraint and methods of peaceful settlement. 

The development of the law of nations cannot, however, be found solely 
on the horizontal plane. There have also been far-reaching vertical change, 
in the law of nations which still lack comprehensive analysis. This article 
will attempt to give a general survey of the different ways in which these 
changes affect the structure and direction of international law in our time. 

In the present century, and particularly since the end of the first World 
War, the social substratum of law has undergone profound modifications. 
These changes have affected the internal law of every state, though not with 
equal intensity. Scope and purposes of law inside the states that form the 
family of nations have widened greatly and become much more diversified. 
These changes are also affecting profoundly the scope and objectives of 
international law. On the one hand, the traditional system of legal inter- 
state relations is, to some extent, modified by the disappearance of certain 
commonly held, though seldom explicit, assumptions on the respective 
spheres of state and individual in the regulation of human and social 


1 Mr, Wilfred Jenks’ paper on ‘‘The Scope of International Law’’ (31 British 
Yearbook of International Law 1-48 (1954), published in 1956), reached the prezent 
writer after this article had been submitted. While the principal theme and purpose of 
the present article are essentially different from that of Mr. Jenks’ paper, the approach 
of the introductory section of the present article and Mr. Jenks’ concept of the 
scope of international law are very similar. In particular, Mr. Jenks, like the prez- 
ent writer, emphasizes the interpenetration of international and national law, and tho 
eonsequent importance of incorporating in the study of international law ‘‘the common 
law of mankind.’’ Such a study would include, side by side with the law governing 
the relations between states, the law of treaties and the law governing international 
arbitration and judicial settlement (all of which are dealt with in the usual treatisca 
and casebooks on international law), the structure and lawmaking processes of tho 
international community, as well as human rights, property rights and common rule3 
regarding services insofar as they are of an international character. 
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affairs. On the other hand, international law, like municipal law, is in- 
creasingly concerned with the development and regulation of international 
collaboration in spheres formerly outside the field of international law. 
While textbooks and casebooks on international law still predominantly 
emphasize the traditional fields of inter-state relations, t.e., the various as- 
pects of international diplomacy conducted on a more or less formal level 
between governments, the vital concern of international law, as of interna- 
tional politics, has in recent years been increasingly with international eco- 
nomic and social organization, and with problems of human welfare. The 
municipal law of all civilized nations, as reflected in statute books, ad- 
ministrative orders and court decisions, deals today increasingly with such 
matters as the redistribution of wealth, social security and insurance, the 
development and regulation of economic resources, education and other 
vital fields of social activity. This is increasingly true of international law 
as well, whether we look at the efforts of the International Labor Organiza- 
tion or of other functional United Nations agencies, at the European Coal 
and Steel Community, at the various forms of organizing in a permanent 
or semi-permanent way assistance to underdeveloped countries, or at the 
transactions of such international financial institutions as the International 
Bank for Reconstruction and Development. 

But as the rate as well as the direction of the advance of law into a 
widening field of social and human relationships varies from state to state, 
universality becomes more difficult to attain. The chief makers of inter- 
national law in the 19th century were broadly agreed on the scope of law, 
and with it, on the function of the state. Governments were generally held 
entitled and assumed to be responsible for what was then conceived to be 
the scope of external affairs: the control of armed forces and of diplomatic 
relations. They were furthermore assumed to be responsible for the ad- 
ministration of justice and the maintenance of internal order. From this 
followed certain rules of international state responsibility predicated on 
the assumption of certain general minimum standards of justice, i.e., a 
reasonably independent judiciary, and a certain minimum of protection 
of the individual against arbitrary state action. There were only the most 
modest beginnings of internal responsibility for social welfare and the re- 
distribution of wealth. Taxation was not thought of as a major instrument 
of economic policy, but as a means of enabling governments to maintain 
the above-mentioned minimum functions. The sphere of international law 
corresponded broadly to this implicit assumption of the scope of government 
functions held among the chief makers and exponents of international law. 
International law, concerned as it was with the regulation of a minimum 
of diplomatic inter-state relations, did not often have to refer explicitly 
to these matters at all. Where it did, it assumed that states, the subjects 
of international law, did not normally engage in economie and social ac- 
tivities.? 

The relatively few international agreements or conventions on matters 


2 Cf. further below, pp. 478 ff. 
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outside the sphere of traditional diplomacy were concerned with certai ı 
services and communications on which little more than technical agreen er. 
had to be obtained, and in regard to which differences of state organiza:iv : 
did not occur or were not relevant (as in the field of postal services © 
copyright protection). 

Both in volume and scope, the area of international institutions an’ 
agreements has greatly widened. International law is today actively an | 
continuously concerned with such divergent and vital matters as hwna : 
rights and crimes against peace and humanity, the international contro! i ' 
nuclear energy, trade organization, labor conventions, transport contro: > 
health regulation. This is not to say that in all or any of these fields inu 
national law prevails. But there is no doubt today that they are i. 
legitimate concern. 

As international law moves today on so many levels, it would be 4. 
prising indeed if the traditional principles of inter-state relations ti- 
veloped in previous centuries were adequate to cope with the vastly mor» 
divergent subject-matters of international law of the present day. Quant.- 
tatively, international law is still dominated by the established principl s 
concerned with the formalization of inter-state relations of a diplomat + 
character. For this type of international legal relations, it is sufficic: 1 
that two major assumptions should continue to be correct: first, an inte- 
national society composed of sovereign states whose internal structure i: 
political system is irrelevant to the international legal rules involved; sc: - 
ond, general agreement that the subject-matter in question is within te 
competence of governments. The basic structure of international societ’, 
as one composed of legally-—_though not always politically—sovereign stat: < 
with widely differing political and economic systems seems to be as firmly 
established as ever. The U.S.S.R., which in its early years was unceriain 
whether Marxist doctrine permitted it to recognize a society of states iu 
the traditional manner, has come to endorse with increasing emphasis tle 
traditional conceptions of state authority and state sovereignty, both in i.s 
internal and its external aspects.’ 

International legal rules remain basically unimpaired insofar as tle 
second basic assumption applies; namely, general international agreement 
on the extent of government responsibility for the subject-matter in que-- 
tion. Such matters as the position of states in international relations 
(personality, rank, dignity, independence, self-preservation, interven‘io 1, 
and the limits of jurisdiction over foreigners) ; legal rules relating to sta*e 
territory, and the many contentious problems deriving from it in regard o 
the limits of territorial sovereignty on land, sea and air; the prob ews 
relating to the freedom of the seas; and the numerous more specifical y 
formal diplomatic rules relating to state representation, diplomatie i11- 
munities, etc., are not greatly affected by the social change of whieh ve 
have spoken. They relate either to the elements of statehood, or to tl:e 


3Cf., for a recent survey of the Soviet Union’s approach to international law, W. W/. 
Kulski, ‘‘The Soviet Interpretation of International Law,’’ 49 A.J.I.L. 618-534 (195. 
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universally acknowledged responsibilities of the state in matters of de- 
fense and foreign affairs.* 

There are, however, a number of international legal principles which 
cannot remain unaffected by changes in the internal structure of states. 
These changes affect, on the one hand, certain privileges traditionally en- 
joyed as attributes of sovereignty, and, on the other hand, certain duties 
of abstention. In both areas, the changes which we are about to analyze 
stem from a shift in the practice of modern states regarding the traditional 
distribution of functions between governments and private citizens. Ad- 
ditional problems arise from the fact that these shifts and changes have 
not occurred everywhere with the same intensity so that, even granted the 
obsolescence of certain customary rules of international law, it may not be 
easy to formulate a substitute. 


PRIVILEGES OF SOVEREIGNTY AND D'ETAT COMMERÇANT 


The degree to which states, directly or through the instrumentality of 
public corporations,ë have engaged or are engaging in commercial activities 
differs considerably from country to country. It is, however, a fair gen- 
eralization to say that in no country today could the pursuit of economic 
activities by the state be regarded as a non-governmental function. This 
goes without saying in the case of countries that have nationalized all or 
part of their industries, or assume in other ways direct responsibility for 
the economic development of the country. Among such countries are, de- 
spite the many divergences of their economic systems, the U.S.S.R., China, 
Great Britain, India and Mexico.? But it is significant that the United 
States, probably less given to the adoption of socialistic doctrines than any 
other modern state, has specifically rejected the theory expressed, for ex- 
ample, in Ohio v. Helvering,’ that the state, when engaging in commercial 
activities, forfeits its sovereign position.* How far the state should engage 
in economic activities of a different type, how far it should confine itself to 
regulatory rather than managerial functions, how far it should enter into 
partnerships with private enterprise, these and similar questions are a 
matter of continuing controversy. But the assumption that governments 
do not engage in such activities no longer rules. Hence the question, by 
what criterion the truly sovereign and therefore nonjusticiable activities 
of the state should be distinguished from those for which it should be held 


4This does not, of course, imply any judgment on the effectiveness of these rules. 
Recent controversies over the continental shelf, for example, show much disagreement 
on the physical extent of national sovereignty, and the limitations imposed by the 
principle of freedom of the seas. But the disagreements arise from conflicts of national 
interests, not of state organization. 

5 For a comparative survey, see Friedmann (ed.), The Public Corporation (Toronto 
and London, 1954). 

6Such countries as France, which has nationalized her basic industries, or Italy, 
where 50% of the total industrial production is controlled by state-owned companies, 
must probably be put in the same category. 7293 U. S. 360. 

8 See, in particular, New York v. U. S. (the Saratoga Spring Case), 326 U. S. 572 
(1946). 
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accountable, has become important in international—as in municipal—law. 
It has assumed particular importance in regard to the legal status of state- 
owned merchant vessels. It is, however, no less important in the classifica 
tion of international commercial transactions. The voluminous discussior 
on this problem may be briefly summarized as follows: 

There are three major approaches to the question whether the traditioua: 
immunity of state-owned property from foreign jurisdiction as well as ex 
ecution should be modified. The first and simplest proposition is that the 
absolute immunity should not be tampered with. That the English courts 
despite many openly expressed doubts,® still rigidly adhere to this doctrine 
was confirmed in the recent case of Krajina v. Tass Agency? Here ar 
action brought against the wholly government-controlled Soviet Tas. 
Agency for alleged libel was dismissed for want of jurisdiction. The 
United States courts, on the other hand, which until recently supported ihc 
doctrine of absolute state immunity, are now likely to be in a state of un 
certainty since the official abandonment of this doctrine in the letter pub- 
lished in 1952 by the Department of State and the apparent qualification 
of that abandonment in 1955. 

The second major approach, now adopted by most continental countries, 
substitutes for the doctrine of absolute state immunity that of qualified 
immunity. Foreign states, under this doctrine, may or may not be immune 
from jurisdiction, according to the kind of activity in which they are en- 
gaged. Following the leadership of the Belgian and Italian courts which 
have since been followed by the courts of France and many other conti- 
nental countries, a distinction, familiar in continental administrative law, 
between acts jure imperii and acts jure gestionis has been applied to thi. 
branch of international law.!? The difficulty is how to find a reasonably 
precise distinction between acts of the one and the other kind, in view o' 
the many diverse ways in which governments may engage in economic and 


9 E.g., in The Cristina, [1938] A.C. 485; Sultan of Johore v. Abu Bakar, [1952] 1 
A.E.R. 1268. 10 [1949] 2 A.ELR, 274, 

11 The 1952 letter announced that the Department would no longer favor claims ty 
immunity on the part of foreign governments in respect of their commercial tran-:- 
actions (see Bishop in 47 A.J.I.L. 93-106 (1953)). But in an action before 2 
District Court in 1955 (New York and Cuba Mail S.S. Co. v~. Republic of Korea, 13! 
F. Supp. 684 (1955)), an American company sued the Republic of Korea for damage 
caused to the libellant’s steamer by a lighter belonging to the respondent which hał 
assisted in unloading the steamer’s cargo of rice in a Korean port. The Department 
of State—and the U. S. Attorney General—affirmed that the property of the Republic of 
Korea was not subject to attachment in the United States, though it did not file a sus- 
gestion of immunity ‘‘inasmuch as the particular acts out of which the cause of actio 
arose are not shown to be of purely governmental character.’? The court (Wei: fell 
J.) deduced from this statement that the principle of the immunity of a foreign gov- 
ernment’s property from attachment was unconditionally affirmed, and vacated the guii. 
It seems that this reduces any judgment denying foreign governments immunity for 
commercial transactions in the United States to a kind of declaratory judgment. 

12 It is not the purpose of this article to restate in detail a problem that has been 
so amply diseussed in legal literature. Cf. for the most recent survey of the state 
of the doctrine, and the alternative criteria, Lauterpacht in 28 British Year Book of 
International Law 250-272 (1951). 
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commercial activities. For this reason neither the functional test (Does 
the state act in its sovereign capacity?) nor the test of the forms of the 
transaction is satisfactory. Any government activity may fulfill ‘‘sov- 
ereign’’ purposes.?® 

And while, on the one hand, the standard contract (or contract of ad- 
hesion) that nowadays dominates in private commercial transactions (trans- 
port, insurance, leases, etc.) has many quasi-public normative elements im- 
posed by the stronger on the weaker party, on the other hand, most gov- 
ernment departments obtain their purchases and supplies in the form of 
standard contracts that are not very different from administrative regu- 
lations. They reserve many privileges to the government party, eg., 
the unilateral power to terminate the contract when circumstances have 
changed, subject only to compensation for necessary expenditure incurred 
by the other party. 

The third approach, which makes the nature of the transaction decide, 
was adopted in the Brussels Convention of 1926 in regard to seagoing ves- 
sels owned or operated by states. Under the convention, ships (with their 
cargoes) operated or owned by governments for commercial purposes are 
in time of peace subject to the same rules as those applicable to private 
vessels, cargoes, and equipment, and do not enjoy the immunities of gov- 
ernment property.** 

While this pragmatic distinction between commercial and non-commer- 
cial activities avoids the fallacious criterion of sovereignty, it leaves other 
doubts and difficulties unsolved. It is implicit in the doctrine that the 
states will continue to enjoy the traditional immunities in regard to such 
activities as have traditionally been held to be their proper sphere. This 
is not because commercial activities should be regarded as ‘‘non-sovereign,”’ 
but because any distinction between privileged and non-privileged govern- 
ment activities must separate out the hard core of an irreducible minimum 
of government actwities. While economic activities may, in contemporary 
society, be undertaken by private enterprise, governments, or mixed under- 
takings, certain activities are universally recognized to be necessarily gov- 
ernmental in the practice of nations. These minimum spheres include, un- 
doubtedly, military and foreign affairs, the administration of justice, and 
the activities inevitably related to them. Here the difficulties of the other 
tests recur, at least, to a limited extent. Military operations may include 
purchases, service contracts, and license agreements. The conduct of for- 
eign affairs may include broadcasting contracts or the purchase of land. 
These problems are parallel to the difficulties of distinguishing between 
gestion publique and gestion privée in the administrative law of France and 
other countries, as a criterion for the allocation of jurisdiction to either 
the administrative or the civil courts. But modern jurisprudence has 
abandoned the illusion, prevalent in earlier analytical positivism, that any 


13 Cf, The Pesaro, 271 U. S. 562, where the Supreme Court declared: ‘‘We know of 
no international usage which regards the maintenance and advancement of economic 
welfare of the people in time of peace as any less a publie purpose than the maintenance 
and training of a naval foree.’’ 14 See 176 L.N.T.S. 199, 

15 On these, see, for example, Waline, Droit Administratif 651 ff. (6th ed., 1950). 
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theoretical test or principle can avoid the agonies and complexities of the 
concrete decision. The distinction between gestion publique and gestion 
privée, or between commercial and non-commercial activities of a state is, 
in contemporary conditions, a sound and necessary one, even if it is difficut 
to apply in certain individual cases. This is no less true of such standard 
formulas of the common law as ‘‘the conduct of the reasonable man,’’ ir 
the distinction, in an individual case, between contractees, invitees, and 
licensees, in regard to the liabilities of the occupier of the land on which 
they suffer injuries. No theoretical distinction can provide certainty. t 
can only provide guidance for individual decisions. 

The suggestion that all but the universally recognized minimum activi 
ties of government should be taken out of the field of immunity, is clo; è 
to, though not identical with, the proposal made in Article 11 of the Ha - 
vard Research Draft on Competence of Courts in Regard to Forciga 
States: 


A State may be made a respondent in a proceeding in a court of 
another State when, in the territory of such other State, it engages 
in an industrial, commercial, financial or other business enterprise :n 
which private persons may there engage, or does an act there in co:1- 
nection with such an enterprise wherever conducted, and the proceed- 
ing is based upon the conduct of such enterprise or upon such act. 

The foregoing provision shall not be construed to allow a State ‘o 
be made a respondent in a proceeding relating to its publie debt.7® 


This suggested rule avoids the impasse of sovereignty tests as well as of 
the criterion of form, but it makes the degree of immunity of a foreign 
state dependent on the law of the state in which it operates. If, for ex- 
ample, the British Government operated, directly or through a publ e 
corporation, a railway service in India, it would be immune from jurisdi:- 
tion because railways are entirely state-owned in India. In Canada it 
would presumably not be immune because railways are there operate: 
by two companies, one of which is state-owned and one of which is private. 
In the United States it would enjoy no immunity because the railwey 
services are all privately operated. As regards industrial products, iri- 
munities would presumably be enjoyed only in very few countries, notably 
the U.S.S.R. and other completely socialized countries where priva‘e 
ownership of industry is virtually excluded. Such differentiation is not 
likely to lead to the adoption of a generally applicable international stand- 
ard. Moreover, it is difficult to apply to the not infrequent situations 
where a government operates a public service, with participation of priva‘e 
interests, or without any intention to maintain the service as a permanent 
state monopoly. 

It is this difficulty that has recently induced Judge Lauterpacht to d>- 
mand the abolition in principle of state jurisdictional immunities as well 
of governmental property within the jurisdiction altogether, subject to cer- 
tain specified reservations.” 


1626 A.J.I.L. Supp. 597 ff. (1932). 
17 See, for details, Lauterpacht in 28 British Year Book of International Law 253- 
272 (1951). 
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the parties should be the guiding test for the ascertainment of the ‘‘ proper 
law’’ of the transaction, but also that these international contracts should 
be internationalized, in the sense that generally acknowledged international 
contract rules, perhaps the specific application of the general principles 
of law recognized among civilized nations in this sphere, should be ap- 
plied.” The obvious difficulty in this suggestion is that at present supra- 
national rules of contract or other branches of law are too uncertain and 
contradictory to permit any reliable application of an international law 
of contract.” However, in years to come, the crystallization of standard 
practices developed by bilateral or multilateral transactions of the kind 
mentioned earlier may well develop such a law.” 


THE GoveRNMENT CORPORATION IN INTERNATIONAL LEGAL TRANSACTIONS 


One of the most significant institutional legal developments of the last 
generation, both in municipal and in international affairs, is the rise of the 
public corporation (or government corporation). The development of this 
institution is in itself evidence of the increasingly felt need for new in- 
trumentalities to carry out the manifold commercial and managerial activi- 
ties of governments. The public corporation appears in many shades and 
variations.” But certain common characteristics emerge. The essential 
purpose of the publie corporation is to combine public authority and com- 
mercial flexibility. For this reason, it is equipped with legal personality 
and full capacity to enter into legal transactions of different kinds. It has 
a management which is more or less separate from government departments 
and subject to accounting, which in turn may be public or commercial ac- 
counting or a combination of both. The staff are not usually civil servants, 


21 See F. A. Mann, ‘‘The Law Governing State Contracts,’’ 21 British Year Book of 
International Law 11-33 (1944). 22 Cf. Fawcett, loc. cit. at 45, 

23 It has been argued that the various contracts implementing the loan by the U. S. 
Government (acting through the Import-Export Bank as its agent) to the European 
Coal and Steel Community are governed by private rather than public law (Blondeel 
and Vander Eycken, ‘‘Les emprunts de la Communauté Européenne du Charbon et de 
l’Acier,’’ La Revue de la Banque, Nos. 3-4, 1955). According to this view, the loan 
contract itself between the U. S. Government and the Community is governed by Ameri- 
can law, following ordinary principles of conflict of laws; the ancillary contracts, be- 
tween the Community and the industrial enterprises that may take loans in the member 
countries, as well as the contract between the Community and the Bank for International 
Settlements, which acts as mandatory in regard to the documents deposited by the 
Community by way of security for the loan, are governed by different national laws, 
according to principles of private conflict of laws. This view is opposed by Sommers 
and Nurick (in an article published in ‘‘Law and Contemporary Problems,’’ Spring 
Issue, 1956). The learned authors maintain that where lender and borrower are both 
subjects of international law, the relationship should be governed by public international 
law. This includes loans from governments to public international organizations as 
well as loans from publie international organizations to governments. 

This does not preclude that certain technical terms, such as ‘‘trust’’ or ‘‘mandate,’’ 
which are not common to both common-law and civil-law countries, should be in- 
terpreted in accordance with one specific national law. 

24 For a comparative survey and analysis, see W. Friedmann (ed.), The Publie Corpo- 
ration (Toronto, 1954); further, Hanson (ed.), Publie Enterprise (Brussels, 1955). 
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but under private contract, although their status is often assimilated t 
that of public servants. Managerial autonomy is modified by a genera 
responsibility to a supervising minister, and through him to parliament 
There is also a vast variety of provisions on the disposal of any surpluses 
which, in some cases, go to the enterprise itself, but more frequently to thc 
exchequer. On the other hand, many public corporations may receive 
grants or subsidies from the government, and most of them have govern 
ment guarantees for any stock they may issue. In a number of countrie 
the public corporations partake to some extent of the tax immunities enc: 
other privileges of governments; but the tendency is towards the reduction 
and elimination of these privileges. It is a fair generalization to say tas 
generally the trend is towards making the public corporation commercie. 
and legally as similar to private enterprises of a comparable character z. 
possible, except for its responsibility to the public (through the govern 
ment). This general substitution of a public service purpose for th 
profit purpose accounts for the frequent provision that the public corpcra 
tions are directed to break even but not to make profits (as in the cas: 
of the British nationalized industries). 

The courts of most countries in which the corporation is playing av 
increasingly important part have been puzzled by this new phenomeno:: 
and have vacillated in their legal characterization. The view that th: 
public corporation is an emanation of government and therefore partici 
pates in the legal status and privileges of government, still lingers to « 
regrettable extent.” Just as, in the discussion of the problem of govern- 
ment immunities, courts and writers have frequently confused the prob'er’ 
of the proper extent of government liability for commercial state activitic. 
—-a problem of practical expediency and equity—with the theoretical prob- 
lem of sovereignty, so they have all too often failed to recognize that th: 
substitution of a public corporation for the government itself in interne 
tional transactions offered an opportunity to avoid the obstacle of goverr 
ment immunities or of other traditional privileges attached to governmen: 
activities in international law. Thus, a recent American decision ** granted 
immunity to the Anglo-Iranian Oil Company on the ground that Angle- 
Iranian was indistinguishable from the British Government, which owne 1 
the greater proportion of the voting stock (though only 35% of the capital). 
A far sounder approach was taken in the earlier decision of U. S. 3 
Deutsches Kalisyndikat Gesellschaft,” where an agency for the sale c” 
potash controlled by the French Government was held to be a commercial 
concern.?® Unless we can free ourselves from the fallacy that the ur- 
deniably public purposes of corporations, that are to a greater or lesse” 


25 Cf. Friedmann (ed.), The Public Corporation 172 ff., 576. 

26 In re Investigation of World Arrangements, 13 F.R.D. 280 (1952). 

273 F. 2nd 199 (1929.) 

28 This case was distinguished in the Anglo-Iranian decision on the remarkable grourd 
that there was ‘‘a vast distinction between a seafaring island-nation maintainirg “ 
constant supply of maritime fuel and a government seeking additional revenue in tl 
American markets and causing a direct injury in the United States to our domst » 
commercial structure.’’ (13 F.R.D. at 291.) 
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extent established and controlled by governments,” impair their character 
as autonomous entities designed to be legally separate and distinct in status 
and structure from the government, much of the usefulness and flexibility 
of this device of the public corporation—as valuable in international as it 
is in national municipal law—will be lost, The above-mentioned decision 
of the English Court of Appeal in the Tass Agency case? does not help 
much, for it rests primarily on the ground that the status of the Tass 
Agency as a separate legal entity rather than a government department 
had not been established. Once such legally separate identity is estab- 
lished, there is no justification for denying it the status of a private corpo- 
ration simply on the ground that it fulfills government purposes. 

Such an approach—which is both technically simple and desirable on 
grounds of policy—also avoids another difficulty that has greatly bedeviled 
the court decisions of many countries in these matters. Whereas some 
countries, notably Great Britain and the other major Dominions of the 
British Commonwealth, prefer the form of the public corporation proper, 
i.e., an enterprise not constituted in the form of a commercial company un- 
der the Company Act, others, notably many Continental countries, prefer 
the form of the commercial company in which the state has an exclusive or 
controlling interest. Some countries, like France, combine both forms.*! 
The reason why so many wholly or partly government-controlled enterprises 
in France, Germany, Italy, and other countries are constituted as commer- 
cial companies is largely historical. After the first World War, govern- 
ments in Europe in order to maintain employment or vital fields of produc- 
tion, were often compelled to rescue from bankruptcy industries that had 
greatly developed under wartime conditions. To make the foreign status, 
privileges and liabilities of publicly controlled corporations dependent on 
the purely formal test whether they have been established as joint-stock 
companies or as public corporations of the British pattern (or the equiva- 
lent institution of Etablissements publics in France) would only increase 
the complexities and artificialities that have dominated this problem for 
so long.®? 


29 It has been argued with considerable force that the major private corporations of 
today fulfill to an increasing extent public purposes. Thus, Professor Berle has re- 
cently suggested (The Twentieth Century Capitalist Revolution, 1954), that the major 
U. S. corporations are increasingly compelled by publie opinion, by their own institu- 
tional developments and by changing social philosophies to regard themselves as dis- 
pensers of public good rather than purveyors of private dividends. In the international 
field, Mr. Berle sees, for example, in the international oil agreement that terminated 
the Anglo-Iranian oil dispute, an instance of an international political arrangement that 
is more akin to an international state treaty than to a private contract of the tra- 
ditional kind. Not everybody will accept Mr. Berle’s view without considerable quali- 
fications, but there is no doubt that from this angle, too, the traditionally quite distinct 
spheres of publie or sovereign activities on the one hand and private non-sovereign 
spheres of profit-making activities on the other hand, are becoming increasingly inter- 
mingled. 30 See note 10 above, p. 479. 

81 See Drago, in Friedmann (ed.), The Public Corporation 108 ff. 

32 Unfortunately, this very distinction is suggested in the judgment of Cohen, L. J., 
in the Tass Agency case (note 10 above). The decision rests, however, on the different 


1956] IMPACTS OF SOCIAL ORGANIZATION ON INTERNATIONAL LAW 487 


All these aspects should be seen as part of the process of expandir 
public activities and a parallel expansion in the scope and dimensions of 
law that urgently requires an adjustment of legal responsibilities. 


DUTIES OF ABSTENTION AND THE CHANGING CONCEPT 
oF NEUTRALITY 


The extension of state control over the economie activities of its citizeus 
has also produced a serious imbalance in the distinction made by certa'n 
customary rules of international law between the position of the state - 
assumed to be unconcerned with the private trading activities of its citi- 
zens-——and the liabilities of these citizens. The duties of abstention imposed 
by the law of neutrality upon neutral states forbid the latter from engagii'¢ 
in such unneutral activities as the granting of loans or ‘‘the supply in ary 
manner, directly or indirectly, of warships, ammunition, or war material 
of any kind whatever.’’** The almost limitless expansion of ‘‘war ma- 
terials’? in modern total war makes this concept as elastic as that of 
contraband. Presumably the ban would be held to cover such materials 
as oil or steel,®4 but foodstuffs are hardly less vital to the pursuit of war. 
On the other hand, international law does not forbid the citizens of neu- 
tral states to engage in such activities: 


A neutral Power is not bound to prevent the export or transit, for 
one or the other of the belligerents, of arms, munitions of war, or, 'n 
general, of anything which can be of use to an army or fleet. 


The absurdity of maintaining traditional privileges of sovereignty for 
commercial activities carried on by the state or its semi-autonomous i1- 
strumentalities, is countered by the absurdity of vastly extending the dutics 
of abstention of neutral states which control the economic activities of thcir 
citizens, while leaving the others free from such duties on the assumption 
that they are not concerned with the activities of their citizens. In sù 
article published in 1938," the present writer drew attention to the ci- 
lemma. Simply to ignore these developments and thus to penalize states 
which have wholly or in part assumed control over the external trade of 
their country for a now very widespread economic and social form of 
organization would put a serious strain on international law. Indeed, 
one has only to look at the present situation in the Middle East to realize 
that a rule which would prevent the U.S.S.R. or possibly Great Britain 
and France from supplying any arms to one of two belligerents in that 
area, while, for instance, leaving the United States free to permit such 
supplies, would seriously impair such effectiveness as the rules of neu- 


ground that the Tass Agency was not clearly a corporate entity separate from the gov- 
ernment, 

88 Art. 6, Hague Convention XIII of 1907. 

34 Oppenheim-Lauterpacht, International Law, Vol. IT (7th ed., 1952), p. 739. 

86 Art. 7, Hague Convention V; Art. 7, Hague Convention XIII. 

se ‘í The Growth of State Control over the Individual and Its Effect upon the Russ 
of International State Responsibility,’? 19 British Year Book of International Law 118- 
150 (1938). 
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trality still possess. The dilemma is heightened by the fact that, between 
complete state ownership and control on the one side, and complete liberty 
of the citizen on the other, there are many intermediate forms of control. 
Export licenses, allocation of raw materials on a priority basis, currency 
controls, and other means elaborated by almost every state during the 
last generation, can control the flow of goods to the belligerents as well 
as direct state ownership. Since the first World War it would be difficult 
to find a state that has not, at some time or other, exercised controls of 
varying intensity over the financial and commercial movements of its 
citizens, This is certainly one of the fields in which no government, how- 
ever liberal and opposed to economic controls its philosophy may be, 
could fairly be heard to claim absence of power to control. The main 
reason is that, with the development of total war, the connection of neutral 
trade with the vital issues of war and peace has become far too intense 
to permit an official attitude of unconcern. When the above-mentioned 
article was written, there had already been the experience of the Non- 
Intervention Pact in the Spanish Civil War (1936-1939). In this pact, 
a number of major Powers, including Nazi Germany and Fascist Italy as 
well as the U.S.S.R., Britain and France (but not the United States), 
undertook to refrain from supplying arms to either side in the Civil War 
(in derogation from customary international law, which would have per- 
mitted supplies to the Spanish Government, but not to the rebel forces of 
Franco). The Pact collapsed because the Fascist Powers were determined 
to intervene on the part of Franco, but nobody doubted the legitimacy as 
well as the ability of the action taken by governments that differed widely 
in their economic systems and their political philosophies. Since then, the 
last war has witnessed further dramatic developments of neutrality. The 
foremost champion of the nineteenth-century concept of neutrality—which 
emphasized the rights of neutral commerce—the United States, went to 
great length in a vain attempt to save neutrality by sacrificing commerce.*’ 
The neutrality of abstention came to an abrupt end with President Roose- 
velt’s lend-lease device, which, in turn, was a prelude to the entry of the 
United States into the war. The policy of saving neutrality by sacrificing 
the privileges of neutral trade which the Declaration of Paris had formu- 
lated did not succeed in keeping the United States out of the war. Once the 
United States had joined the war, neutrality was reduced to modest propor- 
tions. The few remaining neutral states in Europe, Sweden, Switzerland 
and Hire, were above all intent on keeping out of the war. This meant em- 
phasis on impartiality and abstention rather than on enforcement of neu- 
tral trade. The last war, by forcing all but a few small states, and es- 


37 Cf., in particular, the Neutrality Act, 1937. 

38 ‘Pour la Suisse, la neutralité est une notion avant tout stratégique et militaire.’’ 
(Lalive, Le Droit de la Neutralité, Zürich, 1941.) As Lalive points out, most of the 
neutrality rules have developed from the conflicting interests of belligerents and neu- 
trals on the high sea, which is No Man’s Land. Neutrality on land, a later develop- 
ment, aims above all at protecting the neutral territory from the impact of war. At 
the same time, the land communications of Sweden and Switzerland with Axis-controlled 
territory enabled both countries to trade with Germany and Italy with fair immunity 
for the greater part of the war. 
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pecially all major naval Powers, into one of the two camps, was thus not a 
good test of the ability or willingness of a determined major neutral to 
maintain the traditional rules of neutrality in the face of the steadily 
increasing responsibility of governments for the flow of supplies of almost 
any kind. The difficulty of maintaining the traditional rules was, how- 
ever, demonstrated by the willingness of the most powerful of the neutrals, 
the United States, prior to her participation in the war, to make the duty 
of abstention prevail over the privilege of commerce. The state was willing 
to forego profits for peace. 

It is, however, far from certain that the problem has ceased to be ma- 
terial. Another total war would, no doubt, make the last remnants of 
an effective law of war and neutrality obsolescent. But, if international 
developments bear out the widespread expectation that nuclear warfare 
and the possession of overwhelmingly destructive weapons by all major 
potential belligerents may rule out open war between the major Powers. 
emphasis may shift back to the attitude of powerful neutral states in 
minor wars between middle or small Powers, e.g., in the Far Hast or in 
the Middle East. It is likely that the thorny problem whether the Haguc 
distinctions between the rights of private citizens to trade and the duties 
of abstention of neutral states, will be bypassed in one of several ways: 
First, there has been a marked tendency since the last war to avoid the 
qualification of armed clashes as war unless they assume very major 
proportions. As long as this is possible, the sale of arms to either side can 
be qualified as a normal commercial transaction in times of peace. But 
such a shift of legal classification hardly eliminates the political problar 
and the general assumption that the shipment of arms, though theoretically 
a commercial transaction in times of peace, is now a moral and legal re 
sponsibility of government. In regard to the current Arab-Israel tension, 
for example, the governments of the United States, Great Britain anc 
France have not even argued that arms sales to either side were private anc ` 
commercial transactions. They have used their power to control export 
licenses in order to stop or permit shipments when policy consideration: 
required it. 

Second, there may be, as in the Korean ‘‘war,’’ United Nations resolu- 
tions that might authorize supplies to one side and forbid them to the 
other. However, it is extremely unlikely that the Korean War procedure 
could be repeated.” Third, limited agreements, like the abortive Non- 
Intervention Pact in the Spanish Civil War, may be attempted again. But 
they are as unlikely now as then to succeed between politically antagonistic 
nations that support opposite camps. Our problem thus remains one of 
great practical as well as theoretical significance. We seem to be faced 
with a situation where the formerly accepted rules have become inappli- 

33 In the Korean action the necessary majority in the Security Council was achieved 
only by the boycott of Security Council proceedings then maintained by the Soviet 
Union and the interpretation of absence as not equivalent to the lack of an affirmative 
vote by a permanent member required for decisions of the Security Council under Art. 


27, par. 3. For a detailed discussion, see Stone, Legal Controls of International Con- 
flict 204 f., 228 ff. 


490 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 50 


eable to the point of obsolescence, but an alternative rule cannot yet be 
formulated. This is borne out by the few attempts made to grapple with 
the contemporary implications of this problem. The Harvard Research 
on Neutrality (1939),*° while admitting the force of the present writer’s 
argument * that the mere maintenance of the former rule would upset 
the equilibrium between states that had openly assumed control of their 
foreign trade, comes to the conclusion that, as between the dilemma of 
widened duties of abstention and abolition of the duty of state abstention, 
the former is the lesser evil. It therefore proposes an article expressly 
enjoining a neutral state to ‘‘abstain from supplying to a belligerent as- 
sistance for the prosecution of the war.” The necessary implication is that 
individuals are not covered by the prohibition. This argument is endorsed 
by Dr. Lauterpacht: 


At a time when warfare is becoming increasingly mechanized, to per- 
mit a neutral State as such to supply the belligerents—which often 
may, in practice, mean one belligerent only—with vast masses of arms, 
munitions, and implements of war, might amount to rendering its 
neutrality purely nominal.*? 


But Dr. Lauterpacht’s contention that, until state monopolies of foreign 
trade are more common, states having such monopolies must abide 
by the existing rules, ignores the fact that there are many eftective ways 
of controlling trade other than by trade monopolies. The argument also 
seems inconsistent with the learned author’s plea in favor of the abolition of 
state immunities, which clearly recognizes the impact of increased state 
trading on international law.** It is perfectly proper that states which 
control the bulk of their foreign trade by merchant shipping or export trad- 
ing corporations, or some other means, should not hide behind an immunity 
designed for entirely different social and political conditions. If such 
states are also burdened with a duty of total abstention, while others can 
‘take cover behind the alleged liberty of trade of their citizens, they are 
unlikely to abide by the existing rules. The whole assumption that there 
is still any meaningful distinction between an uncontrolled private trading 
sphere and the official duties of a state, is no longer tenable.** Nor, as 
Professor Stone has pointed out in his recent discussion of this whole 
problem,*® is there much plausibility in Dr. Lauterpacht’s alternative 
suggestion that neutral states might be permitted to set up ‘‘special 
organizations of a private law character’’ to carry on trade with belliger- 
ents. Such organizations would be patent subterfuges for direct state 
control. Moreover, most of the organizations of this kind have both 
private and public law character, as our earlier discussion has shown. 
The mere fact that an organization is set up as a commercial company 
rather than a statutory public corporation in no way indicates the degree 


4033 A.J.I.L. Supp 237-244 (1939). 

41 In the article quoted above, note 36, p. 487. 

42 Oppenheim, International Law, Vol. II (7th ed., 1952), pp. 657 ff. 

43 See above, p. 481. 

44 Cf., in the same sense, H. A. Smith, The Crisis in the Law of Nations 27 ff. (1947). 
45 Legal Controls of International Conflict 408-412, at 413 (1954). 
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of its independence. The suggestion that the future guiding rule o° 
neutrality should be one of universal abstention is attractive. Any state 
that chooses not to exercise any control over trade and supplies does so 
not because of lack of legal power, but as a matter of deliberate policy. 
But any rule of universal abstention would not be acceptable either to 
belligerents or to neutrals. Situations in which two belligerents would be 
reasonably matched in industrial potential and reserves of supplies, while 
the rest of the world would look on with dispassionate detachment, will 
seldom, if ever, occur. Even limited ad hoc agreements will be possible 
and effective only where the parties have a sufficiently strong interest i1: 
the maintenance of peace or the localization of wars to forego the politica: 
rather than the economic advantage of making their supplies available to 
the side which they wish to favor and which is in a position to profit from 
the liberty of trade. There is, therefore, much to be said for Professo- 
Stone’s alternative suggestion that the trading activities of neutral govern- 
ments should be assimilated to private trading by relieving, on the onc 
hand, neutral governments of their duties of abstention from supplies, 
loans, etc., and subjecting them, on the other hand, to the penalties for 
contraband carriage, ete., to which private traders are exposed. How- 
ever, neutral governments would hardly be likely to accept such inter- 
ference with their vessels and cargoes, and would probably give them armed 
protection. As both belligerent and neutral states would be involved not 
only vicariously but directly, this would increase the danger of hostilities. 


INTERNATIONAL Stats RESPONSIBILITIES AND THE PROBLEM 
or COMMON STANDARDS 


Customary and treaty law have mitigated the principle of territorial 
sovereignty, which permits a state to deal in peace as in war with its 
territory and with the people subject to its sovereignty (including, in 
almost all respects, persons of foreign nationality permanently resident 
in the territory), by certain principles of international state responsibility 
for injuries caused to nationals of other states. It is not the purpose of 
this article to restate the general principles of international state rc- 
sponsibility, which have been discussed in textbooks, monographs and 
innumerable articles. It is concerned only with those aspects of state 
responsibility that are affected by changes and divergences in the sociel 
and economic organization of the different states. The majority of the 
principles of international state responsibility are not touched by these 
developments, because they are emanations of the universally recognized 
competence and responsibility of states in the fields of military and foreign 
affairs. Thus, the principle laid down by the International Court of 
Justice in the Corfu Channel Case, that a state must not abuse its 
sovereign power to lay mines in territorial waters so as to impair the right 
of innocent passage through internationally recognized straits, applies to 
every state, Communist or capitalist. Equally, international state respon- 


46 Ibid, 47 [1949] I.C.J. Reports 22. 
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sibility for the acts of heads of state, governments, responsible civilian and 
military officials, and denial of justice, emanates from universally recog- 
nized minimum standards of organization and responsibilities of any state 
which is accepted as a member of the family of nations. 

This article will survey briefly how far recent developments, of more 
than temporary significance, have either added to the sphere of universally 
recognized minimum responsibilities of states, or have, on the other hand, 
created divergences between groups of states that affect the customary 
rules of international law, because formerly held assumptions on the division 
of powers between state and citizens no longer apply generally. It seems 
that there are at least three major areas to which this inquiry is relevant. 
There is, first, the question to what extent significant shifts in the relation 
of the state authorities to privileged political parties, labor organizations, 
and other social groups, and, in some eases, far tighter control over the 
activities of individuals, have affected traditional assumptions about the 
limitation of state responsibility for acts of groups and individuals that. 
have international consequences. There is, second, the question how far 
the tremendous expansion of international political propaganda as a weapon 
of both ‘‘hot’’ and ‘‘cold’’ warfare has added to the minimum responsi- 
bilities of states in this field. There is, third, the question of the reas- 
sessment of international minimum standards in the fields in which some 
measure of international state responsibility has come to be universally 
recognized: denial of justice to aliens through inadequate legal protection ; 
and, in particular, interference with economic rights and interests of 
aliens through legislative or administrative measures taken inside any one 
state. 


INTERNATIONAL RESPONSIBILITY FOR STATE-CONTROLLED GROUPS 


The first question has become acute since the rise of a number of totali- 
tarian regimes which have, in varying degrees and forms, abolished freedom 
of political association and usually made one ‘‘party’’ the privileged and 
exclusive organ of state policy and public opinion. Such identification 
was not only achieved in practice, but emphasized in theory in Nazi Ger- 
many and Fascist Italy.** A similar factual and constitutional identifica- 
tion of state and party exists today in the Soviet Union and Communist 
China as well as in all the satellite Communist states. It also exists in 
present-day Spain, and indeed in any country where the predominance of 
one party is constitutionally assured. On the other hand, such states as 
India, where the Congress Party dominates parliamentary processes and 
constitutional decisions de facto, but not by virtue of any constitutional 
provision, do not fall in the same category.*® Invariably the states which 


48 For detailed substantiation, see among others, Preuss, 28 A.J.I.L. 649-668 (1934); 
Friedmann, 19 British Year Book of International Law 142 ff. (1938). 

49In India conditions may change without any revolution, as in the ease of Pakistan, 
where, during the first few years, the Muslim League enjoyed an overwhelming position, 
which has collapsed in the last few years. 
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have abolished freedom of political organization and have made one part 
the mouthpiece and spearhead of the policy and official opinion have 10’. 
stopped at the suppression of freedom of opinion in the purely politica 
field. They have applied the same process to all significant group organi 
zations. The abolition of all freedom of association has been an inevitable 
corollary to the abolition of freedom in the formation and activities of th- 
political parties. Where one political party or one officially sponsore 
industrial or labor organization enjoys a monopoly, it is irrelevant whet 1c 
some appearances of free choice are maintained by a process of sha. 
elections. The traditional doctrine of international law, which restr ct 
state responsibility to persons officially connected with government, as dis 
tinet from private persons,®*° is predicated on the assumption that the latte: 
are free from government direction or control in their actions affectin: 
foreign states. Only insofar as this assumption applies, is the statemen. 
correct that ‘‘international society cannot be regarded as an institutio. 
for the mutual assurance of established governments.’’ 51 

The degree to which identity between the state and organizations wita: 
the state can be legally articulated is important in at least four kind: o. 
activities that directly affect foreign states or international organizaticns . 
first, terrorist activities; second, hostile propaganda designed to undern in 
a foreign government; third, boycott of goods of specified foreign origi ı 
by groups within the state; fourth, membership of international organiz: - 
tions whose constitutions provide for representation of member states 10°. 
or not only, by their governments, but by specified group organization : 
within the state. 


TERRORIST AND SUBVERSIVE ACTIVITIES 


From the many forms of organized terrorist activities in other state.. 
we might single out such activities as assume the form of commonly recog 
nized crimes in international law. There is strong support for the view 
that the encouragement and support by a government of armed hosti!” 
expeditions, as well as of attempts against life or property in forcie. 
countries, are international delinquencies. The duty to prevent the organ - 
zation or support of armed hostile expeditions against foreign gover - 
ments—an almost chronic danger in Latin America—has been articulate’ 
by Article 1 of the Pan American Convention of February 20, 1928, o» 
Rights and Duties of States in the Event of Civil Strife. Insofar as th.; 
convention obliges the contracting parties ‘‘to use all means at their di. 
posal to prevent the inhabitants of their territories, nationals or aliens, fro) 1 
participating in, crossing the boundary or sailing from their territory 
for the purpose of starting or promoting civil war,’’ it probably gocs 
further than international legal custom. But the three proposals of tke 
Report of the Committee of Experts appointed by the League of Nations in 
1936 © probably represent ‘‘general principles of law recognized amon’: 


60 See Oppenheim-Lauterpacht (8th ed., 1955), Vol. I, par. 127a. 
51 Ibid. 292, 52See Doe. A/7 (1936) V. 
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civilized nations.” 5 Such a duty to prevent organized activities against 
foreign states corresponds to the duty of neutral states in times of war.®* 
The extension of this principle to the activities of individuals is more 
difficult because it touches the extremely controversial problem of extra- 
dition for crimes that are essentially ‘‘political’’ but contain elements of 
common crime. The Swiss law of 1892, under which political criminals are 
extradited where the chief feature of the offense is an ordinary crime, 
is far from generally recognized." However, where it can be shown that 
an individual committed an act of terrorism on the instructions and with 
the direct support of a foreign government, the latter should clearly be 
held responsible. 

The practical application of this principle has become complicated be- 
cause of the controversies regarding the relations of contemporary totali- 
tarian governments to the foreign activities of their political supporters. 
In regard to the activities abroad of the organizations of the former Na- 
tional Socialist and Fascist Governments of Germany and Italy, there 
should be no doubt. Such organizations as the Bund fiir Auslanddeutsche 
—which attempted to undermine the allegiance of foreign nationals of 
German descent—were clearly emanations of the German Nazi Party and, 
therefore, of the German Government. The character and organization 
of the Nazi movement created an irrebuttable presumption that the activi- 
ties of these organizations were directed by the German Nationalist- 
Socialist Government. 

The legal relationship of the many national Communist Parties in the 
different countries to the Communist governments of such countries as the 
Soviet Union or Communist China is far more complex. In its theoretical 
premises as well as in its practical effects, Communism is an international 
political movement which has recruited large numbers of spontaneous ad- 
herents and organizations in many countries. Although most of them take 
‘their inspirations and policy directives from the Soviet Union or Com- 
munist China, it would be incorrect to regard, for example, the powerful 
Communist Parties of France or Italy as subsidiary organizations of the 
Soviet Union. They are national parties, however much they may be 
mentally subservient to a foreign Power. The activities of Communist 
Parties and organizations in any one country should not in any legal 





53 The Report suggested the following principles for a contemplated League con- 
vention: ‘‘ (1) to prohibit any form of preparation or execution of terrorist outrages; 
(2) to ensure effective cooperation for the prevention of such outrages; and (3) to 
ensure punishment of outrages of a terrorist and international character.’’ Moreover, 
in a convention signed at Geneva on Nov. 16, 1937—which has not entered into force 
—23 states undertook to treat certain acts of terrorism—including conspiracy and in- 
citement and participation in acts of terrorism—as criminal offenses. 

54 In the hostilities between Costa Rica and Nicaragua of 1954, where the evidence 
was clear that an expeditionary force aiming at the overthrow of the constitutional 
Government of Costa Rica had been organized in Nicaragua, the Inter-American Con- 
ference adopted a resolution condemning these activities. The United States acted 
on the resolution by sending military planes to the Government of Costa Rica, which 
defeated the conspiracy. 

55 Oppenheim-Lauterpacht, op. cit. 707-710. 
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sense be attributed to a particular foreign state unless specific evidence is 
adduced to the contrary. We might say that the presumption which ap- 
plied in the case of Nazi Germany is reversed.5** 


Boycort 


While, in the case of organized attempts on life, installations or other 
property of a foreign state, there is little doubt about the criminal char- 


55a It is very unlikely that the courts of the different non-Communist countries would 
agree on this question. United States courts would presumably be guided by ihe 
Subversive Activities Control Act of 1950, which contains the following characteristie 
clauses: 

‘Sec, 2, As a result of evidence adduced before various committees of the Senate «nd 
House of Representatives, the Congress hereby finds that... 

(4) The direction and control of the world Communist movement is vested in and 
exercised by the Communist dictatorship of a foreign country. 

(5) The Communist dictatorship of such foreign country, in exercising such 
direction and control and in furthering the purposes of the world Communist 
movement, establishes or causes the establishment of, and utilizes, in variou. 
countries, action organizations which are not free and independent organizations, 
but are sections of a world-wide Communist organization and are controlled, di 
rected, and subject to the discipline of the Communist dictatorship of such foreign 
country. 

(6) The Communist action organizations so established and utilized in various 
countries, acting under such control, direction, and discipline, endeavor to carry 
out the objectives of the world Communist movement by bringing about the over 
throw of existing governments by any available means, including force if necessary, 
and setting up Communist totalitarian dictatorships which will be subservient to 
the most powerful existing Communist totalitarian dictatorship. Although such 
organizations usually designate themselves as political parties, they are in fact 
constituent elements of the world-wide Communist movement and promote the ob 
jectives of such movement by conspiratorial and coercive tactics, instead of throug! 
the democratic processes of a free elective system or through the freedom-pre 
serving means employed by a political party which operates as an agency by whicl: | 
people govern themselves. 


(9) In the United States those individuals who knowingly and willfully par- 
ticipate in the world Communist movement, when they so participate, in efreci 
repudiate their allegiance to the United States, and in effect transfer their 
allegiance to the foreign country in which is vested the direction and control of 
the world Communist movement.’’ 


See further the Communist Control Act of 1954 (50 U.S.C. [1955 Supp.] par. 841), 
which describes the Communist Party as ‘‘an agency of a hostile foreign power’? whose 
existence is ‘‘a clear present and continuing danger to the security of the Unitcd 
States.’?’ 

It is difficult to see how any country where the Communist movement is organized 
as a parliamentary party, and, in particular, in France or Italy where it could at any 
time become part of a government coalition by perfectly constitutional processes, could 
take the same approach. Even the United States legislation would not seem to preclude 
the need, in an international law case, for specific evidence that an action attributed to 
a Communist organization was, in fact, directed by a foreign government. It is, how- 
ever, possible—although it would, in the present writer’s opinion, be challengeable—that 
United States courts would interpret the Act of 1950 as having created an irrebuttable 
presumption of U.S.S.R. responsibility for any action of a Communist organization in 
the United States. 
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acter of these actions—all of which can be classed as internationally recog- 
nized crimes--and the main difficulty lies often in tracing the responsibility 
to a foreign government, the problem of interference with foreign trade 
as an international delinquency meets with the principal difficulty of de- 
fining the limits of legality. Only brief reference need be made to this 
problem, which received a considerable amount of discussion before the 
last war,°* but is unlikely to be of great practical significance in contempo- 
rary conditions. The extent to which, short of contract or treaty, the 
right to free trade is legally protected is extremely doubtful even in 
municipal law. The common-law doctrine of conspiracy—which has no 
parallel in civilian systems—is probably a dying action. Since the decision 
of the House of Lords in the Crofter case,” it is clear that in England, 
at least, an action for conspiracy will never lie when the organized attempt 
to interfere with the trade of another can be attributed to some legitimate 
economic or social interest, however much it may be combined with the 
desire to do injury to the other party. In the United States, the situation 
is uncertain,®® but again it seems clear that combinations to refuse to deal 
with another party are not unlawful, and that some additional element 
which in itself is illegal, e.g., physical violence or coercion, is needed to 
render the group action unlawful. In analogy to this position, one of the 
writers on the international aspects of boycott has argued that the element 
of coercion, through the combined action of other compatriots forcing 
him to withdraw his trade from the victim of the boycott, creates an inter- 
national delinquency.®® The courts of many countries have experienced 
great difficulties in fixing for purposes of municipal law the borderlines 
between organized group pressure, including peaceful picketing and similar 
measures of restraint, and the additional elements that turn legitimate 
into unlawful collective action. This is one, though not the only, reason 
for the fact that the common-law doctrine in this field is increasingly re- 
’ placed by statutory regulations. Whatever the substance and merits of 
a common-law action for conspiracy or the equivalent civilian tort ac- 
tions °! may be, its transfer to the international sphere is even more dubious. 
International free trade is an ideal aimed at by some, but by no means all, 
schools of political and economic thought. It can hardly be described 
as a protected legal state interest, certainly not in the twentieth century 
which has witnessed a fantastic growth of protective or punitive tariffs, 
import quotas, regulation of foreign trade through exchange regulations, 


56 See, among others, Hyde and Wehle, 27 A.J.I.L, 1 ff. (1933); Lauterpacht, 14 
British Year Book of International Law 125-140 (1933); Bouvé, 28 A.J.I.L. 19 ff. 
(1934) ; Preuss, ibid. 667 ff.; Friedmann, 19 British Year Book of International Law 
142 ff. (1938); Walz, Nationalboykott und Völkerrecht (1939). 

57 Crofter and Woven Harris Tweed Co. v. Vertsh, [1942] A.C. 435. 

58 Cf. Prosser, Law of Torts 754 ff. (2nd ed., 1955). 

59 Bouvé, loc. cit. 24. 

60 For the United States, see the Sherman Antitrust Act (1890), the Clayton Act 
(1914), and the other extensive legislation, including the establishment of such regu- 
latory authorities as the Federal Trade Commission, ete, For England, see now the 
Monopolies Act (1948) and Amendments. 

6: E.g., under Art. 826 of the German Civil Code. 
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and other devices. Parallel with this has gone the increasing use of bi- 
lateral or multilateral treaties, as a means of specifically regulating trace 
exchange between two or several countries. As in the municipal, so in 
the international, sphere, any serious attempts to regulate international 
trade practices will increasingly pass from the realm of customary to that 
of treaty law. The GATT Agreement and the—so far unratified—Charter 
for an International Trade Organization (ITO) aim at an agreed code of 
international trade practices. Any state signatory to such an agreeme1:t 
will, of course, be guilty of a breach of treaty when it acts contrary to the 
obligations undertaken in such treaty. 

The advent of the Nazi regime and in particular it racial persecutions, 
which led to organized group boycotts in the United States and elsewker-, 
produced some discussion of the degree to which states could be held r-- 
sponsible for the activities of such groups. Whereas Lauterpacht argucd 
in 1933 that governments could in no circumstances have a responsibility 
for acts other than those of state organs because rules of international law 
in the matter of state responsibility were based on the separation of the 
state from the individuals and associations of which it is composed,* some 
other writers ® argued in reply that a state must bear the measure of 
international responsibility which corresponds to its real control, ard 
that in totalitarian states the private organizations had no freedom of 
movement but could only act by direction or specifie authority of the 
state. The result seemed to be that divergences of state organization led 
to differential degrees of state responsibility and a consequent threat to 
the universality of any legal standards in this field. On reconsideration, 
it seems to the present writer that in the field of international trade this 
is a somewhat theoretical controversy. Where there is a minimum of 
genuine group autonomy, where trade associations, labor unions, religiv.ts 
or political associations or racial groups can operate in freedom, subject 
only to the general security laws of the country, it is obvious that te 
state cannot be held responsible for their actions organizing a boycott on 
trade from a foreign state, even if one could otherwise assume that such 
an action might be an international delinquency. Undoubtedly such in- 
dependent action did not exist in Nazi Germany or similarly organized 
Fascist countries. It would have been unthinkable, for example, for the 
German Labor Front‘ the compulsory state labor organization, to take any 
such action other than by direction of the government. Nor is the position 
any different for present-day trade-union movements of the Soviet Union 
or similarly organized countries. However, whenever the status and ac- 
tivities of any such organization are sufficiently closely associated with the 
government to justify identification, they must be classified as, in effe.t, 
actions of a foreign state. It is difficult to see how any such action of a 
state interfering with the flow of foreign trade could lead to legal responsi- 
bility, short of bilateral or multilateral treaty obligations (such as those 

6214 British Year Book of International Law 125-140 (1933). 


63 Preuss, 28 A.J.I.L. 667 (1934); Friedmann, 19 British Year Book of Internationa! 
Law 144 (1938). 
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undertaken by the parties to the General Agreement on Tariffs and Trade). 
As, in the absence of such specific obligations, any state is free to impose 
such restrictions on imports and exports as it chooses, by a vast variety 
of means, its obligation can hardly be increased by precarious action on 
the part of organizations that are closely identified with the government. 
This is probably the main reason why the problem of group interference 
with foreign trade is likely to remain a theoretical one, outside the sphere 
of international agreements. 


HOSTILE PROPAGANDA 


The possibilities of inciting disaffection against a foreign government, 
short of terrorist attacks upon the life or property of persons or institu- 
tions within that state, have been immensely increased by the progress of 
radio telecommunication. Contrary to organized attempts to boycott for- 
eign goods, the physical effect of broadcasting mainly occurs in the foreign 
territory, while its source is in the state that may be held responsible. It 
is in that respect far closer to the physical attacks upon lives or properties 
within the foreign state. It is also more akin to the latter insofar as the 
emission of radio waves interferes with the sovereignty over the airspace, 
a principle that the various international conventions concluded between 
1927 and 1948 on this subject ** have not impaired. 

For our purposes—an investigation of the extent to which changes in 
internal social organization affect international legal responsibilities—the 
main problem is to what extent in times of peace a government must 
be held responsible for broadcasts hostile to a foreign government, even 
though it has not itself organized the emission. It is relevant here to 
note the immense extension of psychological warfare—with radio as its 
chief instrument—in the last twenty years, and particularly since the last 
World War. In all the major armed forces of the belligerent nations 
psychological warfare, t.e., the organized dissemination of propaganda as a 
means of undermining the will to resistance and inciting disaffection 
against the hostile government, became a major and integral part of mili- 
tary organization. Its relative significance has, if anything, increased 
in the period of ‘‘eold war’’ which precludes direct armed action, but in- 
tensifies maneuvering for political gains in foreign areas. 

As this is a new field of international activity—on which customary 
rules have not developed—there are no more generally recognized inter- 
national Jegal rules in this area than, for example, in regard to air 
warfare which developed after the Hague Conventions on Land and Sea 
Warfare. Various international conventions on matters of radio com- 
munication have been concerned with technical arrangements, except for 
the Convention of September 23, 1936, concerning the Use of Broadcasting 
in the Cause of Peace. In that convention, which was signed, among 
others, by Great Britain, France, the Soviet Union and the British Do- 


84 For details, see Oppenheim-Lauterpacht, op. cit., par. 197 f. 
85 See League of Nations Official Journal (1936), p. 1437; 186 L.N.T.S. 301. 
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minions, but not ratified by the Soviet Union, the signatories undertook 
to prohibit the broadeasting within their territories of any transmiss or 
calculated by reason of its inaccuracy or otherwise to disturb inteznatio.1a' 
understanding or to incite the population of any territory to acis incom 
patible with the internal order or the security of a territory of a contracting 
party. It is not unfair to say that this prohibition defines precisely ihe 
very activities in which the major parties in the ‘‘cold war’’ have becer 
engaged since the end of the last war. It may be said that a convention 
of this kind in present circumstances is not necessary among the state: 
that are linked, for example, in the West European Union or the NATC. 
Pact, while it would be impossible either to maintain or to implement i: 
between the Communist and the anti-Communist groups of nations ‘o: 
other politically antagonistic groups, such as the Arab states, on the om 
hand, and Israel and the French possessions in North Africa, on the ote: 
hand). The convention does, however, indicate that governments in mod 
ern conditions may be held to be inevitably responsible for any interia 
tional broadcasting that emanates from an organization of nationals. 
Actual ownership and control of broadcasting differs greatly among the 
countries. The majority have either wholly or partly state-controlle 
broadcasting. It is no less true here than in the sphere of armamn’ 
exports that direct ownership or managerial control would be an unrealisti:: 
test of the power of a government to control foreign broadcasting. 

Writing shortly before the last war, Professor Fenwick ® pointed ou. 
that under existing international law the right of a state to control foreign: 
propaganda coming within its territorial boundaries by means other thai 
broadcasting was clearly recognized. Through the customs officers 0° : 
state and through the administration of the postal services, the state dis 
posed of sufficient means of control. Professor Fenwick rightly argucc 
that the then fairly novel hostile government broadcasts would seem to 
constitute a hostile attack of a character not to be condoned by any extension - 
of the principle of freedom of speech. Between such more or less direcr 
attacks inciting populations to rebellion, and the mere glorification of th» 
accomplishments of the broadcasting government, there were many inter- 
mediate situations which called for regulation in the interest of interna- 
tional peace. 

What before the war was more or less the monopoly of totalitarian 
governments has since become a recognized weapon of international political 
warfare. The United States Government, for example, has, in the niosi 
recent statements of President Eisenhower and Secretary Dulles, restated 
its policy of aiming at the ‘‘peaceful liberation’’ of the peoples deprive:! 


es E.g. Great Britain, France, India and, of course, all the nations of the Sovict 
bloc. In West Germany, broadcasting is organized in a number of regional publie 
corporations that are semi-autonomous. In the United States, broadeasting is entircly 
private, but subject to licensing and certain overall control by the Federal Communicr- 
tions Commission. In Australia and Canada, a state-controlled broadcasting corpor: 
tion exists side by side with a number of private stations, all of which are, howcve ., 
subject to licensing, controlled by a public broadcasting control board. 

87 32 AJ.I.L, 339-343 (1938). 
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of freedom of opinion in the satellite Communist countries. lt is only a 
logical corollary to the addition of a new arm of warfare to the traditional 
arsenal of weapons that the sphere of government responsibility should 
be correspondingly expanded. Nor could or should it make any differ- 
ence whether the offending broadcasting station is directly government- 
controlled or operates only by permission of the government. The situa- 
tion is analogous to that discussed earlier of the export of arms, for which 
governments now generally assume responsibility by the granting or with- 
holding of export licenses. As long as the United States Government ex- 
ercised sovereignty over West German territory, it could fairly be held 
responsible for the activities of the privately financed Radio Free Europe. 
Now such responsibility rests on the West German Government. This 
corresponds to the quite obvious responsibilities of governments organized 
as those of the U.S.S.R., Yugoslavia or Spain. The main difficulty will 
normally be the proof of any legal connection between the offending broad- 
cast and any subsequent injury. The degree to which foreign propaganda 
could be held legally causative of an unsuccessful rebellion, will hardly 
ever be ascertainable, while a successful revolution would turn wrong into 
right. There remain, of course, political remedies such as diplomatic 
protest, refusals or complaints to the United Nations. For all these pur- 
poses, the degree of state responsibility for private propaganda activities is 
legally relevant. And direct damage may be caused where physical objects, 
such as balloons with propaganda material, cause damage to aircraft or 
installations. 

Nobody would even raise any serious question about the competence of 
the United States or of any other government to enter into an international 
convention limiting or outlawing hostile propaganda in the interest of 
peace. This is a far less difficult issue than the impact of state trading 
on neutral obligations. For the reasons outlined, psychological warfare 
- through radio or related media is clearly within the sphere of actual or 
potential government responsibilities. This has, indeed, been tacitly con- 
ceded by all the governments concerned in the radio war that has been 
conducted for a number of years. 


INTERNATIONAL MINIMUM STANDARDS OF JUSTICE 


Generally speaking, the citizens of any country residing abroad are 
subject to the laws of their state of residence.. They are thus, in most 
respects, subject to the combination of legislative, administrative and 
judicial standards of the country of residence. But international law has 
long imposed certain limitations upon the absoluteness of that territorial 
sovereignty of the national state. The state of the nationality of the 
alien, claiming on his behalf, has been held entitled to assert a certain 
minimum of rights in the name of international law. The type of claim 
that arises in this field—damages for injury to life, liberty or property 
caused by legislative, administrative or judicial actions of the defendant 
state—is, more than most parts of international law, a matter for litigation. 
Hence it is not surprising that in this branch of international law inter- 
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national courts and arbitral tribunals have been responsible for the main 
development of such principles as exist. Despite the voluminous number 
of judicial precedents, and the extraordinarily large number of mono- 
graphs and articles written on the subject, much uncertainty remains ĉ* 
This is not surprising, for the question of what may be regarded as a 
‘minimum standard’’ of international justice as reflected in the treatment 
of aliens ® is intimately connected with the prevailing political philosophy 
and practice of states. It is not the general subject of state responsibility 
for international delinquencies, but only the question to what extent 
major shifts in political and social philosophy may have affected the inter- 
national minimum standards that will occupy us here. 

The problem of minimum standards of protection for individuals is not, 
of course, confined to international law. It arises in any municipal legal 
system, either articulately through the embodiment of certain basic rigkts 
in a constitution—as in the United States Constitution—or implicitly in 
standards evolved over the centuries by the courts—as in English law. 
But international minimum standards are obviously more difficult to 
ascertain, and more liable to modifications, because only such standards 
as are prevalent and firmly adhered to among the majority of states that 
form the family of nations can be deemed to be incorporated in interna- 
tional law.”° 

The most sensitive aspects of ‘‘international minimum standards of 
justice’’ crystallize around two major areas: On the one hand, there is the 
problem of ‘‘due process,’ a complex of procedural safeguards designed 
to protect the individual against arbitrariness in the dealings of a foreign 
state with his life, liberty or property. On the other hand, there is the 
question whether there are any limits that international law may properly 
impose—or can, at least, in the present state of international society, 
be deemed to have imposed—-upon the liberty of any one state to interfere 
with the life, liberty and property of an alien in the course of a general — 
legislative change. 

To some extent the approach to both these questions depends upon one’s 


68 For a survey of the most important case collections and literature, see, among 
others, Bishop, Cases and Materials on International Law, Ch. VII, p. 464 (1953): 
Briggs, The Law of Nations, Ch. IX (2nd ed.); Oppenheim-Lauterpacht, Internationa’ 
Law, Vol. I, pp. 360 ff. (8th ed.). 

69 The term is used, for example, by Borchard, ‘‘The Minimum Standard of th 
Treatment of Aliens,’’ 38 Mich. L. R. 445 (1940); Freeman, The International Re 
sponsibility of States for Denial of Justice 497 ff. (1938); Roth, The Minimum Stend 
ard of International Law Applied to Aliens (1949); Briggs, op. cit. 618 f., speaks o” 
an ‘‘International Standard of Justice.’’ 

70 This does not necessarily mean a numerical majority of states. In this, as in 
many other fields, the nations which, by their history, the importance of their interns- 
tional relations, and their consequent weight in international affairs, have been chiefly 
articulate in the development of such standards, count for more than a small stats 
with a minimum of international contacts. On the other hand, many of the challenge; 
to established international minimum standards come from nations that struggle out 
of isolation or dependence towards a more independent international position and, in 
the course of that process, challenge established positions, 
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basie legal philosophy. Those who believe in a minimum of inalienable 
natural rights will be more disposed to regard the departure from such 
rights by any one state as a violation of basic legal principles. Those who, 
like the present writer, believe that there are no transcendental and im- 
mutable natural law principles detached from specifie political and ethical 
beliefs—however widely these may be accepted among nations—will reject 
this approach.” However, the practical differences between these two 
approaches should not be exaggerated, at least in the realm of interna- 
tional law. Even the most enthusiastic supporters of natural law phi- 
losophy must concede wide liberty of action to the eighty or so ‘‘sovereign’’ 
states which, with all the variety of their political philosophies, adminis- 
trative standards and degrees of development, compose the family of na- 
tions. On the other hand, the most determined positivists will not deny 
that ‘‘general principles of law recognized among civilized nations’’ con- 
stitute a proper source of law, not only for the International Court of 
Justice,” but for the ascertainment of international minimum standards 
at any given time. It is only on this question, how far, at a time of great 
turbulence, of clashes of political philosophies, and of much social experi- 
mentation, such international minimum standards still exist, that some 
observations will be offered. 


NATIONALIZATION AND EXPROPRIATION 


The basic position is concisely formulated in a statement made by Elihu 
Root in 1910: 


There is a standard of justice, very simple, very fundamental and of 
such general acceptance by all civilized countries as to form a part 
of the international law of the world. The condition upon which any 
country is entitled to measure the justice due from it to an alien by 
the justice which it accords to its own citizens is that its system of law 
and administration shall conform to this general standard. If any 
country’s system of law and administration does not conform to that 
standard, although the people of the country may be content or com- 
pelled to live under it, no other country can be compelled to accept 
it as furnishing a satisfactory measure of treatment to its citizens, 

73 


But the contention that a state may be held legally responsible for any 
discrepancy between its own legal standards, if applied to nationals and 
foreigners alike, and any international minimum standards for the benefit 
of any aliens resident within its jurisdiction, is challenged in the Conven- 
tion on Rights and Duties of States adopted by the Seventh Pan American 
Conference at Montevideo in 1933: 


The jurisdiction of states within the limits of national territory 
applies to all the inhabitants. 


71 For a detailed discussion of this problem and a substantiation of this position, see 
Friedmann, Legal Theory, Ch. 29 (3rd ed.). 

72 See Art. 38, par. 3, of its Statute. 

73 Elihu Root, ‘‘The Basis of Protection to Citizens Residing Abroad,’’ Proceedings, 
American Society of International Law, 1910, p. 16, at 20-22. 
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Nationals and foreigners are under the same protection of the law 
and the national authorities and the foreigners may not claim rights 
other or more extensive than those of the nationals.”* 

The conflict between these two views was made articulate in the famous 
discussion between the United States and Mexico concerning the expropria- 
tion of land and certain properties of foreign oil companies in Mexico.” 
In that controversy a settlement was eventually reached which acknowl- 
edged at least to some extent the existence of minimum standards; for 
Mexico agreed to the ascertainment of compensation by joint commissions 
and complied with the awards determined by these commissions. However, 
this can hardly be taken to imply an abandonment of the principle asserted 
by Mexico and the Montevideo Convention; for the Mexican Governrieri 
had never denied that compensation for expropriations was payable to boih 
nationals and foreigners, but, pleading its general economic situatio ', 
it had denied any obligation to give foreigners preference over nationals.”* 
The controversy between the states that maintain an international minimu n 
standard for aliens, even if this means preferred treatment over nationa!s, 
and those states that do not go beyond the acknowledgment of equality 
between nationals and aliens, is unlikely ever to be resolved. The first 
group will generally consist of the capital-exporting states, interested in 
the protection of their foreign investments and the commercial activities 
of their citizens abroad. The latter will consist of the capital-importing 
states in a relatively primitive stage of economic development. The nur- 
ber of these states—formerly concentrated in Latin America—has, in the 
last generation, vastly increased, not only with a series of social revolutions 
that have swept over Eastern Europe, but through the political emancipa- 
tion of a number of Asian countries which wish to be unimpeded in the 
manner of their economic and social planning. These countries are to a 
large extent the same that are still emotionally influenced by resentment 
against former political and economic domination by certain Westen 
Powers. In practice, however, this attitude is mitigated by their growing 
realization of the need to give some reasonable protection to foreign capital 
and enterprise, whose participation, though not domination, the underde- 
veloped countries need. On the other hand, even the Communist countries 
seek increased commercial relations with the West. 

It is believed that a solution must be sought on the basis of certain 
principles ‘‘generally recognized among civilized nations.’’ 

The first of these principles is that generally international law—as 
distinct from specific regional or bilateral arrangements—cannot interfere 
with the freedom of political and social experimentation—a legitimate 
and cherished aspect of national sovereignty on which present-day intcr- 

7428 A.J.LL. Supp. 75 (1934). 

75 See 3 Hackworth, International Law Digest 655 ff.; Bishop, Cases 475 f. 

76 The other cause célèbre on the matter of expropriations is the prolonged Hungarian- 
Rumanian land dispute over the claims of the Hungarian optants of Transylvania. 
See Deák, The Hungarian-Rumanian Land Dispute (1928). Here the main controversy 


was whether Rumania, under the cover of equality of treatment for Rumanians and 
Hungarians, discriminated against the latter in its agrarian reform measures. 
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national law is based. No state or individual can therefore challenge any 
legal measures of another state that interfere with property, however 
sweepingly, provided only such legal measures are of general application 
in the country and do not single out aliens for discriminatory treatment. 
A necessary proviso is that such seemingly general measures do not dis- 
guise a deliberate discrimination against aliens. This can be ascertained 
only against the specific circumstances of the case. A state is therefore 
under an obligation to pay compensation for the taking of individual 
properties of aliens when nationals are not similarly treated." On the 
other hand, the liberty of a state to expropriate the property of aliens in 
the course of a general measure affecting nationals and aliens alike, is no 
longer seriously challenged by most authors. Indeed, it is specifically ac- 
knowledged by the United States Government in its above-quoted discus- 
sion with Mexico of 1988. There is not a single state today which, by means 
of an entire or partial nationalization of industries, by police-power re- 
strictions on the acquisition and use of property, or by taxation and a 
multitude of other instruments of the modern welfare state, does not to a 
larger or smaller extent, interfere with private property. 

On the second and consequent question whether, in the case of a general 
expropriation, international law can demand compensation for foreigners, 
even if it means preferred treatment of aliens, opinions are deeply di- 
vided."6 

It has already been pointed out that on the general principle the ‘‘have’’ 
and the ‘‘have-not’’ nations are bound to remain divided. At the very 
least, it must be admitted that the assumption that nationalization 
without compensation generally held to be a violation of international 
law is no longer valid. Here, as in so many other fields, beliefs once 
universally held now deeply divide the nations according to political de- 
velopment and economic circumstances. Nor does the International Decla- 
ration of Human Rights of 1948, which may be said to be representative 
of universally held opinions, take us any further. Article 17, paragraph 
2, says that ‘‘No one shall be arbitrarily deprived of his property.” But 
the word ‘‘arbitrarily’’ is, of course, subject to different interpretations, 
and the states claiming the right to expropriate without compensation in 
the course of a general legislative reform affecting nationals and foreign- 
ers alike, will claim with strong reason that this is not an ‘‘arbitrary”’ 
measure. 


77 Cf. the de Sabla Claim (U. S. v. Panama), Hunt’s Report 379, 447 (1933); ef. also 
the note by Bishop, op. cit. 485 ff. 

78 For opposing viewpoints, see, among many others, Fachiri, ‘‘ Expropriation in Inter- 
national Law,’’ 6 British Year Book of International Law 159 (1925), in favor of the 
compensation principle; on the other hand, Fischer Williams, ‘‘International Law and 
the Property of Aliens,’’ 9 ibid 1 (1928), against any duty of compensation in the case 
of general legislative measures; and, for a general survey, Roth, International Minimum 
Standards (1949), and S. Friedman, Expropriation in International Law (1953). See 
further above, p. 502. The majority of writers consider expropriation without compensa- 
tion as an international delinquency. An intermediate view is taken by Lauterpacht, 
in the 8th ed. of Oppenheim, Vol. I, at p. 352, where ‘‘the granting of partial compen- 
sation’? is advocated. 
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It seems more profitable to single out certain situations in whieh generel 
principles of law recognized among civilized nations clearly demand com- 
pensation for the taking of alien property.” 

The first category derives from the principle of Pacta sunt servande. 
Where a state, by international treaty, or by special contractual arrange- 
ments or concessions with foreign individuals or companies, has undertaken 
to protect them against expropriation or other forms of interference with 
property, a breach of such undertaking will be clearly an international 
delinquency. This is so regardless of the international constitutional po- 
sition of the offending state. A distinction must be drawn between mv- 
nicipal power and international obligation.2° A national parliament na~ 
have power to amend legislation that has incorporated promises in regar.. 
to the sanctity of foreign property. The enactment of such amendin:: 
legislation in breach of an international commitment nevertheless const’ 
tutes an international delinquency. 

Secondly, the principle of unjust enrichment should now be held to h: 
a general principle of law recognized among civilized nations.24 Where, 
as for example in the Lena Goldfields Case, a foreign company at th: 
specific request of a foreign government has invested capital, work and 
technical skill in the development of mines, the expropriation of suc! 
property without compensation constitutes an unjust enrichment by the 


79 For a principle of law to be regarded as ‘‘generally’’ recognized, it is not nece.- 
sary to show that it should be universally accepted. ‘‘If any real meaning is to be 
given to the words ‘general’ or ‘universal’ and the like, the correct test would secm 
to be that an international judge before taking over a principle from private law mu t 
satisfy himself that it is recognised in substance by all the main systems of law, anl 
that in applying it he will not be doing violence to the fundamental concepts of anv 
of those systems.’’ Gutteridge, Comparative Law 65 (2nd ed., 1949). 

80 It is an established principle of the international law of treaties that changes in 
the government—as distinct from changes in the international status—of one of the 
parties can have no influence on the binding force of treaties. (See McNair, The- 
Law of Treaties, Ch. 34 (1938); Oppenheim-Lauterpacht, op. cit. 925 (8th ed., 1955).) 
The rationale is that internal political decisions—whether of an administrative or a 
legislative character—cannot affect international obligations once validly entered in 
accordance with constitutional process. 

81 There has been surprisingly little discussion on this principle in the literature of 
public international law. (See, however, Schwarzenberger, International Law, Vol. T, 
pp. 214-216 (1945).) That the principle of unjust enrichment is one generally recog- 
nized, though with many differences in detail, in both the common and civil law 
systems, can no longer be doubted. It is specifically embodied, for example, in tho 
German, Swiss, Italian, Spanish and Russian Civil Codes, while the French courts 
have developed similar principles. The principle of restitution is now sufficiently 
firmly established in American law to justify a separate Restatement on Restitution. 
In English law, the various actions for money had and received quantum meruit, con- 
structive trust, ete, constitute the elements of a principle of unjust enrichment (ef. 
Lord Wright, Legal Essays and Addresses, Chs. I and IX). For a comparative analysis 
of the principle of unjust enrichment, see, among others, Dawson, Unjust Enrichment 
(1952) ; Friedmann, ‘‘The Principle of Unjust Enrichment,’’ Canadian Bar. Rev., 1938, 
pp. 243 ff., 365 f., and Legal Theory 354 ff. (3rd ed.); David and Gutteridge, ‘‘Tr- 
just Enrichment,’’ 5 Cambridge L.J. 223 ff.; O’Connell, ‘‘ Unjust Enrichment,’’ 5 A.J. 
Comp. Law 2 ff. (1956). 

82 Annual Digest (1929-1930), Case No. 1. 
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expropriating government at the expense of the alien. The acknowledg- 
ment of such a principle will undoubtedly be an important safeguard in the 
many cases where foreign, e.g., American or British, companies participate 
at the request of another government in the development of its industries. 

Thirdly, there is the principle of estoppel.** The borderline between 
foreign investment undertaken without specific encouragement as a com- 
mercial venture and similar actions prompted by specifie reliance on the 
undertakings of another government, will not be easy to draw. Neverthe- 
less, such distinctions are real. Where, for example, a state invites, by 
prospectus or general advertisement, foreign capital to invest in the de- 
velopment of certain utilities or industries, and foreign entrepreneurs have 
responded to this invitation, an expropriation without compensation clearly 
justifies the application of the principles of estoppel or venire contra 
factum proprium. The government must be held estopped from acting 
contrary to reasonable expectations that it has itself created. 

If to these categories is added the above-mentioned case of discrimina- 
tory treatment of aliens, a large number of situations in which compensa- 
tion can fairly be expected can be met consistently with general principles 
of international law and equity, and without adopting the conflicting 
philosophies and interests of either the ‘‘have’’ or the ‘‘have-not’’ countries. 


Dus Process 


A far more absolute stand can be taken on the ‘‘due process’’ problem. 
It is true that there are considerable divergences in the civil and criminal 
procedure as between the common-law and the civil-law countries. It is 
also true that totalitarian countries, of both the Fascist and the Com- 
munist persuasion, have often deviated drastically from standards of ad- 
ministration of justice commonly assumed among civilized nations. Judges 
‘selected by political standards, arrest without judicial safeguards, convic- 
tion without proper trial, unlimited powers of a secret police responsible 
to no one except the government, extrajudicial methods of deprivation of 
personal liberty, procedures of the modern police state, these and a host 
of other matters are only too familiar. But this is not comparable to the 
movement for greater legal freedom in regard to interference with prop- 
erty and economic interests—a reflection of general developments in the 
structure of modern industrial society. With the partial exception of 
Nazi Germany, totalitarian states have not openly acknowledged or de- 
fended arbitrary procedures. They often conflict with their own professed 
protestations, and international law can clearly take them at their word. 
The Soviet Constitution of 1936 proclaims the independence of justice,** 

83 See, in particular, Lauterpacht, Private Law Sources and Analogies of Interna- 
tional Law 203 ff. (1927); Cheng, General Principles of Law 141 ff. (1953). 

84 «Judges are independent and subject only to the law.’’ (Art. 112.) The abolition 
in 1955 of the secret M.V.D. Boards, which had far-reaching jurisdictional powers in 


eases handled by the Secret Police (M.V.D.) is an important practical step in the direc- 
tion of implementation of these principles. 
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the inviolability of the person,®® and the inviolability of the homes «' 
citizens.2° The Universal Declaration of Human Rights—from whiel i: 
five Communist members abstained, but did not dissent—specifically sia... 
(in Articles 9~11) that no one shall be subjected to arbitrary arrest or 
detention, that everyone is entitled to fair and public hearings by an `» 
dependent and impartial tribunal, and that everyone charged with a per al 
offense has the right to be presumed innocent until proved guilty in r 
publie trial provided with proper safeguards for the defense. 

From all this it follows that we can still regard a minimum set of 3a + 
guards of proper procedure as a general principle of law recognized amo i: 
civilized nations, and as one which any state can claim on behalf of 
nationals abroad.®? 


THE Impact or ĪNTERNAL STATE STRUCTURE ON COOPERATIVE 
INTERNATIONAL LAW 


The term ‘‘co-operative international law’’ is tentatively chosen is 
describe the growing number of international legal relationships `c 
organizations which are not concerned either with the formalizaticn ~. 
diplomatic inter-state relations, or with the adjustment of inter-state ¢« n- 
flicts. They are concerned with the regulation of experiments in positive 
international collaboration. The legal and institutional problems posed >y 
this developing and increasingly important branch of international lew, 
are essentially of a different character from those posed by tradit’o1 al 
international law. To speak in sociological terms, a developing co-o ^ 
tive international law represents community aspects, rather than soti y 
aspects, in the relations between states and nations.® 

The divergence of political and social structures within the participati e 
states affects such co-operative arrangements, however, in unequal mers- 
ure, A large proportion of present-day international co-operative treat œ 
and organizations is essentially concerned with matters of technical eo 
laboration. In this field international standards are not greatly affecirc 
by internal social structure. They relate, moreover, to matters in regerd 
to which states are assumed to have a supervisory and controlling functien. 
whether or not they directly administer the services concerned. ‘Ths, 
postal services are not only a matter of technical communication; they ¿<° 
also now universally under public control. One of the oldest and m:s 
successful of international organizations, the Universal Postal Union, fi ‘st 


së ‘The citizens of the U.S.S.R. are guaranteed inviolability of person. No jer-or 
may be placed under arrest except by decision of court or with the sanction of a Stat: 
Attorney.’? (Art. 127.) 

86 ‘f The inviolability of the homes of citizens and secrecy of correspondence are pro 
tected by law.’’ (Art. 128.) 

87 These minimum standards of ‘‘due process,’’ on which judicial precedent <1 
literature are voluminous, have been summarized by Professor Orfield in 12 Univer, ity 
of Pittsburgh L.R. 35, 41-44 (1950) in eleven principles embodying the elements o° : 
fair trial. 

88 On this distinction established by Tönnies, cf. Schwarzenberger, Power Polr :- 
(2nd ed., 1951). 
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established in 1874, has not therefore found it difficult to establish effective 
collaboration in this field between a large number of states with vastly 
differing political and social structures. Because of the essentially tech- 
nical character of its functions, the Union, unlike a great majority of 
international organizations, has certain executive powers. The Congress, 
which consists of delegates of the member countries, decides all questions 
by a majority, though a quorum of two thirds is necessary for certain 
decisions. Two recent international organizations, the International 
Civil Aviation Organization and the World Health Organization, have also 
been equipped with certain regulatory powers. The World Health As- 
sembly has the power to adopt certain regulations concerning sanitary, 
quarantine, and related matters. Such regulations come into force for 
all members after due notice has been given of their adoption by the Health 
Assembly. Any member state that wishes to reject the regulations or to 
enter reservations must so notify the Director General. The Organization 
has exercised its powers in two important fields: the Nomenclature Regula- 
tions (1948) and the International Sanitary Regulations (1951). The In- 
ternational Civil Aviation Organization has comparable powers in regard 
to international standards and recommended practices and procedures for 
air navigation. These may be adopted by the Council by a two-thirds ma- 
jority vote, but are not effective if disapproved, within three months or 
any longer period prescribed by the Council, by a majority of the con- 
tracting states. Perhaps one can add to these partly executive interna- 
tional organizations the International Wheat Council, which has been 
established between a number of wheat-importing and wheat-exporting 
countries, and has certain powers in regard to the fixing of export and im- 
port quotas as well as to maximum and minimum prices. 

But the scope of universal international co-operation in fields relatively 
insensitive to divergences of internal structure is strictly limited. The 
great hope of mankind lies in the progressive development of co-operative 
organization in economic and social matters. These objectives are spe- 
cifically stated and are the ultimate goals of the Economic and Social Coun- 
cil of the United Nations and of the older International Labor Organiza- 
tion. But, with the exception of the above-named organizations operating 
in essentially technical fields, it has not been possible so far to equip any 
of these international agencies with more than advisory functions. For any 
international organization whose resolutions, duly adopted in accordance 
with its constitution, depend for their implementation on the separate rati- 
fication by each of the member states, can only be called advisory. This 
is not to underestimate the great importance of such organizations. The 
steady habit of collaboration in the Assemblies, the permanent framework 
of an international civil service established in all these institutions, which 
is developing its own standards and traditions, and the gradual moral 
impact of conventions, recommendations and practices developed by these 
organizations, cannot be measured solely in terms of legal effectiveness. 


89 See Les actes de 1’Union Postale Universelle, révisés à Paris (1947), Bureau inter- 
national, Fase. 1, pp. 30-33. 
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It is nevertheless true that there are strict limits to their effectiveness a 
long as the rule of unanimity, i.e., of unmitigated national sovereigriy 
prevails. It is not, therefore, surprising that some of the most significon 
developments in co-operative international law are taking place withir 
narrower regional framework, between states linked by closer communit 
ties than bind the general family of nations. 

The impact of divergences in state organization upon the structure en 
effectiveness of international agencies may be illustrated by two significen 
vases, one referring to a United Nations agency with universal objectivo 
the other to a regional supra-national agency with territorially more lu 
ited, but functionally more far-reaching, objectives. 


REPRESENTATION IN THE INTERNATIONAL LABOR ORGANIZATION 


Alone among the United Nations agencies, the International Labor nu 
ganization is based on the tripartite principle.” Both the General Con 
ference (the quasi-parliamentary organ) and the ‘‘Governing Body’ ih 
quasi-executive organ) are composed as to one half, of government repis 
sentatives, and as to the other half, of representatives of workers and ow 
ployers’ organizations in equal parts. The assumption underlying thi 
organization—which has been in operation since 1919—is that modern ir 
dustrial states have autonomous collective organizations of both employ e1 
and employees, while the state as such is inevitably concerned with th 
economic and social aspects of labor and social services. It is not, howeve) 
supposed to be directly and exclusively in charge of labor conditions, un 
this assumption corresponds to the actual situation predominant in th 
Western world. There are considerable divergences as between the dif'ci 
ent democracies. While British labor law, for example, is based oi 
minimum of state interference with essentially autonomous collective ar 
rangements between employers and trade unions, two of the major I 
minions of the British Commonwealth, Australia and New Zealand, giv 
a state organ, the Arbitration Court, far-reaching powers in the regul: 
tion of minimum standards of labor, wages, hours, ete. Canada, on th 
other hand, follows the United States pattern in having state agencic 
(National Labor Relations Boards) whose function is, however, essentiull 
confined to the adjudication as between the different labor organizatior 
claiming the right to represent labor in a particular trade. For all thes 
differences, however, the government and the collective organizations ¢ 
employers and labor are three distinctly different groups whose interes’ 
and views may coincide or clash. This is, of course, entirely differen. i 
the case of both Communist and Fascist states. In Nazi Germany an 
Fascist Italy labor was compulsorily organized under state auspices an 
subject to compulsory state arbitration. Any genuine group autonom 
involving the right to bargain, to boycott or to strike would have þet 
incompatible with Fascist philosophy and practice. 

90 See Jenks, ‘‘The Significance for International Law of the Tripartite Charict 


of the International Labour Organisation,’? 22 Grotius Society Transactions 45- ‘ 
(1936), 
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While the organization of Nazi Germany and Fascist Italy is a matter 
of history, the organization of the U.S.S.R. and its relevance to membership 
in the International Labor Organization are not. The impact of its social 
organization on membership has been a matter of acute discussion since 
the U.S.S.R. re-entered the International Labor Organization in 1954. 
The basic objection on the part of many other members—on which at the 
time of writing no final decision has been made—is derived from the es- 
sential identity of state, employers and labor. In the social system of 
Communist states, both employers’ and labor organizations exist in name 
and in law. The state industries are organized in the form of quasi- 
autonomous state trusts resembling the public corporations of other coun- 
tries, while there is a powerful trade-union organization on the central, 
the regional and the local levels. It is, however, clear from the principles 
of the constitutions, as from experience, that neither of these groups can, 
on any matter of importance, differ from the policy of the state as repre- 
sented by the government. While the state trusts are essentially agents 
of the state, operating the central plan with a degree of decentralization and 
managerial autonomy, the trade unions are outwardly more independent. 
But it would be unthinkable for them to oppose state policy in any major 
question affecting national production, wage standards or general social 
policy. Hence it has been argued that for the U.S.S.R. to obtain the 
same representation as the other members would mean an effective triplica- 
tion of the votes. On the other hand, it has been argued by the Com- 
munist delegates that the state, the employers and the trade unions ful- 
fill distinctly different technical functions in the social and political body. 
Indeed, to object to their separate representation would mean an adoption 
of a theory of class struggle hardly consistent with the political philosophy 
of most of the opponents. Although the organization of the International 
Labor Organization is based on the assumption of genuine differences of 
status and outlook as between the three groups represented in it, it can 
hardly be said to have adopted the theory of inevitable class struggle. 
Yet it is quite clear that, if the membership of the International Labor 
Organization had, at its inception, predominantly or even substantially, 
consisted of states with the social organization of the U.S.S.R. or the other 
Communist states, the tripartite organization would hardly have been 
adopted. We have here a dilemma that can perhaps be adjusted by com- 
promise, from case to case, as long as the states with totalitarian social 
organizations constitute a definite minority. As soon as they would be- 
come a substantial minority, let alone a majority, the strain on the Or- 
ganization would become too great. It would either be condemned to in- 
effectiveness or be liable to break up into rival organizations, as has already 
occurred in the international organization of the trade union movement. 


THE EUROPEAN COAL AND STEEL COMMUNITY 


Our second illustration is the European Coal and Steel Community, 
established in April, 1951, and operating since the middle of 1952. The 
Community constitutes a decisive advance in the history of international 
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organization, for it has established a supra-national organ with far-reachiu2 
executive powers in matters deeply affecting market conditions, price. 
development of production, freedom of labor, and other matters of maje” 
concern in the coal and steel industries of the member states.” The Hig i 
Authority, which is the pillar of the Community, decides by majority. 
It has far-reaching and unprecedented powers of direction over the par‘ic - 
pating industries. Its relative independence of national governments -s 
underlined by the fact that it finances itself by direct levies upon the 
industries, and that it has the power of imposing penalties for failure to 
obey its directions. For some of the more far-reaching powers, it is, kov 
ever, dependent on the concurrence of the Council of Ministers—reor - 
senting the governments of the member states—which in some cases decidi 
by a simple majority, in others by a qualified majority, and in some cis . 
by unanimity. 

It is not surprising that such a revolutionary experiment has so fi’ 
been attempted only by a small group of states linked, despite many p+- 
riods of political hostility and bitter wars fought between the members, by 
a strong community of tradition, legal background and economie interests. 
We are not concerned here with the general effectiveness and problenis 
of this great experiment. We are concerned only with certain problems «i 
the Community which arise from the divergences of international social 
organization in the member states. 

One of the most important, but also the most difficult, tasks of the High 
Authority is to implement the provisions of Articles 65 and 66 of the 
treaty. The former prohibits cartel arrangements, 4.¢., agreements b-- 
tween enterprises and co-operative practices which tend, directly or i- 
directly, to prevent, limit or falsify the normal play of competition in 1! > 
common market. Concentrations, on the other hand, are authorizec ly 
Article 66 unless they unduly restrict competition or establish too privi 
leged a position in the common market. 

These provisions, strongly inspired by American anti-trust philosophy. 
are directed at cartel and concentration practices in which ali the member 
states have often engaged, especially through sales syndicates with 
strong powers, and through interlocking ownership between coal mines ard 
steel mills. The coal and steel industries of the member states, which ave os 
yet far from having overcome rivalries and antagonisms that are centuries 
old, are therefore particularly sensitive to any suspicion of inequality of 
treatment. The Treaty constituting the Community specifically stipulates 
that it ‘‘does not in any way prejudice the regime of ownership of t:e 
enterprises subject to the provisions of the ... Treaty.” (Article 82.) 
Despite some questions raised on the matter, there is no serious doubt that 

91 There is now a fairly voluminous literature on the European Coal and Steel Co.n- 
munity. The basic work is still P. Reuter, La communauté européenne du charbon ct 
de l’acier (Paris, 1953); see also Krawielicki, Das Monopolverbot im Schuman Pion 
(1952). For a more recent survey of the structure and experience of the Community, 
see W. Friedmann, ‘‘The European Coal and Steel Community,’’ 10 International Low 


Journal 12-25 (1954-1955). See also the Bulletins issued monthly by the High Au 
thority at Luxembourg since October, 1954. 
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any of the member states is free to nationalize the whole or part of its 
coal or steel industries after the treaty has come into force. On the other 
hand, it is clear that a state monopoly is in itself a far greater concentra- 
tion than a more or less loose combination of independent industries. One 
of the main objections raised by the strongly entrenched German Ruhr 
Coal Cartel of the privately-owned industry was that the French coal in- 
dustry was nationalized and therefore a national monopoly. It is true that 
Article 66 extends the authority of the High Authority to publie as well 
as to private enterprises which ‘‘acquire .. . a dominant position which 
protects them from effective competition in a substantial part of the com- 
mon market... .’’ But the High Authority cannot be held entitled to 
give any directions which would affect the public ownership of the industry 
as such. At most it can seek to prevent abuses of such a position other 
than those aspects of concentration or monopoly which are implicit in the 
constitution of the enterprise as such. It may do so also by appealing 
to the governments which by signing the treaty have subscribed to the 
obligations contained in Articles 65 and 66. 

Behind this specific diffieulty lies, however, the bigger question: How 
far a community organization closely concerned with social and economic 
matters, such as the Coal and Steel Community, or similar authorities 
that are planned for the future, can operate without a basic similarity 
of structure of the industries concerned. The tentative answer is that 
there need be no identity of social and economic organization, as long as 
the divergences of organization do not in any major way impair the 
equality of obligations on the international or supra-national plane. If, 
for example, the High Authority were unsuccessful in breaking up the 
Belgian coal sales monopoly (Cobechar) or the French national coal im- 
porting monopoly (Atic), it is unlikely that the Germans would agree to 
any interference with their coal sales syndicate (Georg). Ultimately this 
-would imperil the whole structure of the Community. 


Summary or CONCLUSIONS 


1. The increase of direct or indirect state control over economic activi- 
ties does not affect the traditional field of inter-state relations, except 
where the rule of law is based on the assumption of private control of 
economic activities. This is so in the case of jurisdictional state im- 
munities, where the universal adoption of the principles of the Brussels 
Convention of 1926 is clearly justified. Government corporations formed 
for the purpose of carrying out commercial or other economic activities, 
should clearly be presumed to be outside the sphere of state immunities. 

2. The neutrality rules which are based on the assumption of private 
control over trade between neutrals and belligerents, can no longer ef- 
fectively operate because of the imbalance of obligations between states 
whose trade is openly state-controlled, and those whose trade is still private. 
Responsibility can, however, be clearly attached to governments for all 
those activities over which they have actual or potential legal control powers 
(e.g., licensing of exports of arms). In regard to neutral trade in general, 
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the most equitable solution would be to permit neutral governments tia 
openly control their trade to engage in the same activities as the privat: 
citizens of other neutral states, and to subject them to the same penalt os 
But such a solution, like any other change of the former rules of neutrality. 
is unlikely to be acceptable, and it would greatly increase the risk of direc‘ 
clashes between belligerent and neutral governments. In the circum- 
stances effective customary rules on the subject no longer appear to exist, 
and the only remedy lies in ad hoc agreements. 

3. International state transactions of an economic character, such a 
international loans, have elements of both public and private law break: 1. 
across the traditional distinctions between state acts and private acts. 

4, Government responsibility must now be presumed to exist for activ: 
ties that are in effect an extension of political warfare, even though tl - 
are financed and managed privately. Any state must be presumed to hiv. 
the means of stopping activities that are intimately connected with iix 
conduct of foreign relations. 

5. State responsibility for international delinquencies extends to ihe 
activities of all those groups and individuals who, by the structure of the 
state, must be presumed to act by authority of the government. 

6. As international law cannot interfere with national freedom of social 
and economic experimentation, measures of nationalization or other inter- 
ference with private property cannot be considered as international de- 
linquencies per se, unless they are applied arbitrarily against aliens as 
such. Where general measures are applied equally to nationals and for- 
eigners alike, it is doubtful how far a principle of international law that 
would justify a claim for compensation is still recognized among the 
nations, 

Compensation should, however, always be payable as a matter of law in 
cases of: (a) specific commitments by treaty or contract; (b) unjust en- 
richment through appropriation of the benefits of foreign enterprise; (e) 
estoppel, t.e., action contrary to reasonable expectations created by the 
action of the offending state itself. Such compensation will normally be 
for losses incurred rather than injury to the expectation of future profits. 

7. International law still demands strict adherence to the principles of 
due process developed by jurisprudence and legal writers over the years. 
Even though the administration of justice differs greatly as between the 
totalitarian and the non-totalitarian countries, all agree, at least in their 
professions, on minimum standards of procedural justice. This is also re- 
flected in the International Declaration on Human Rights. 

8. In international co-operative law, the degree of conformity in political 
and social structure depends on the type of co-operation. Generally, 
technical agreements and organizations are independent of social structure 
and therefore still possible on a universal scale. Where such co-operation 
demands a broad similarity of economic and social organization or prin- 
ciples, it will be essentially confined to states that agree on these matters. 


THE PREVENTION OF AGGRESSION * 


By Quincy WRIGHT 
Of the Board of Editors 


I. PERSUASION AND COERCION 


The United Nations functions in the main by persuasion rather than 
by coercion. The persuasive influence of its resolutions are powerful 
in proportion as they have the opinion of governments and peoples behind 
them, but the mobilization of such an opinion depends in no small degree 
upon the conviction of all the Members that resolutions are within the 
competence of United Nations organs. That competence is measured by 
the concept of domestic jurisdiction. The sentiment of nationalism is 
such that if many states believe a resolution directed toward a particular 
state constitutes an intervention in matters which are essentially within its 
domestic jurisdiction, the state addressed and other states may so resent 
the resolution that its effect, far from mobilizing world public opinion, 
will tend to disintegrate the United Nations. From a practical as well 
as a juridical point of view it is therefore important that the conception 
of domestic jurisdiction should be clarified. Political interpretations 
involving much uncertainty may have been necessary during the forma- 
tive period of the United Nations in order to prevent premature com- 
mitment to a rigid definition, inconsistent with the basic principles and 
purposes of the Charter, in regard to such novel conceptions as human 
rights and self-determination of peoples and to a program of social and 
economic progress and pacific settlement of disputes. It is believed desir- 
able, however, that the next decade should register general acceptance 
of a more precise idea of the meaning of Article 2 (7) of the Charter. 
Only when all the Members are in agreement on the criteria for determining 
the competence of the General Assembly and other organs of the United 
Nations can these organs act with assurance in the mobilization of world 
opinion for the solution of matters of accepted international concern. 

With this end in view, this writer suggests that the domestic jurisdic- 
tion of a state be defined as its competence to exercise governmental power 
through its own organs, for the solution of any situation, conflict or 
dispute insofar as no obligation of general international law or treaty 
affects the scope or manner of such exercise. It is also suggested that 
intervention by the United Nations should be defined to include not only 
coercive measures undertaken by decision of the Security Council under 
Chapter VII, but also resolutions of any organ addressed to a state 

* Originally presented in a lecture to the Inter-American Academy of Comparative and 
International Law, Havana, Cuba, on March 8, 1956. It will be published with four 
other lectures on ‘Problems of International Law Involved in the Interpretation and 


Amendment of the Charter of the United Nations’’ in the Academy’s ‘‘ Cursos Mono- 
graficos.’’ 
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criticizing its domestic conduct and recommending changes, or resolutic . 
recommending action by Members against a state or in its territo: - 
Putting these two definitions together, all organs of the United Natio: 
are prohibited under Article 2 (7) from addressing resolutions to, or 
concerning, a particular state, critical of its behavior or mobilizing acticu 
against it, except in reference to its international obligations or cons2- 
quent upon their breach. 

The problem of maintaining international peace and security is, how- 
ever, outside the domestic jurisdiction of any state because of the general 
principle of international law obliging each sovereign state to refrain frou 
exercising jurisdiction over another, and because of the specifie obligations 
which states have undertaken in the Kellogg-Briand Pact, the Charter, ari 
other treaties outlawing war and imposing severe restrictions upon thre: : 
or use of force in international relations. Correlative with the exclusic. 
of this field from the domestic jurisdiction of states, the United Natiou:s 
is given comprehensive jurisdiction. In this field alone does the United 
Nations have not merely persuasive, but also coercive, power. 

Utilization of such power has, however, been infrequent. Article 29 
of the Charter, authorizing the Security Council to determine threats 
to the peace, breaches of the peace, and acts of aggression, was alluded 
to by organs of the United Nations in the Spanish, Greek frontier, Berlin 
blockade, and Guatemalan cases, but has been definitely invoked by tho 
Security Council only in the Indonesian, Palestine, and Korean cases.* 
Action by Members to suppress aggression was called for by the Security 
Council only in the last case.? The General Assembly has recommended 
action against the Franco Government in Spain because of its aid to the 
Axis Powers in World War II,’ and against the Communist government 
of China because of aggression in Korea.* 

The capacity of the United Nations as such to exercise its coercive 
powers effectively depends on the conclusion of agreements by the Security. 
Council with Members, making military forces, bases, and other facilitics 
available to the Security Council,’ and on the development of procedures 
permitting the Security Council rapidly to decide upon provisional meas- 
ures to stop hostilities, to determine the aggressor if necessary, and io 
suppress its hostilities.© It is clear that such agreements and procedures 
are not likely to be made until the atmosphere of world opinion and the 
political relations among the great Powers have greatly changed. Efforts 
to realize this organization of coercitive force through the Military Staff 
Committee, were frustrated by continuous vetoes in the Security Council 
and have been abandoned since the first two years of the United Nations.’ 


1 Repertory of Practice of United Nations Organs (United Nations, New York, 1956), 
Vol. 2, pp. 334 f., 338 ff. (cited hereafter as Repertory). 

2 Repertory, Vol. 2, pp. 351 ff. 3 Ibid., Vol. 1, p. 362. 

4 Ibid., p. 373. 5 Charter, Arts, 43, 45. 

6 Charter, Arts. 39, 40, 41, 42. 

T Repertory, Vol. 2, pp. 393 f. See text of Military Staff Committee’s Report cn 
General Principles Governing the Organization of Armed Forces Made Available 1o 
the Security Council by Member Nations, ibid., pp. 396 ff. 
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Short of such action by the United Nations itself, however, the United 
Nations can indirectly exert coercitive power to deal with breaches of the 
peace and aggression, by recommendations proposing and co-ordinating 
action by its Members. The Security Council or, if that body is unable to 
function, the General Assembly, is competent to make such recommenda- 
tions which will be effective in proportion as there is a high probability that 
in a crisis Members of the United Nations with predominant military, po- 
litical, and economie power in the world, will respond to the recommenda- 
tion. The probability that a given state will so respond depends on its 
conviction, in a particular instance, that the government designated as the 
aggressor is so threatening that its suppression constitutes a major national 
interest. 

In such an emergency each state is likely to appraise its national interest 
from two points of view. First from a juridical point of view, each will 
appraise its interest in maintaining the law which prohibits aggression as 
a continuing deterrent against potential aggressors and so a protection for 
all. Grotius, confident of the rationality of states, thought this appraisal 
might be high, because the law of nations has in view the advantage of 
all states and each would appreciate that ‘‘the state which transgresses the 
laws of nature and of nations cuts away also the bulwarks which safe- 
guard its own future peace.’’* Second, each will appraise the United 
Nations’ recommendation from the political point of view, weighing im- 
mediate risks and costs to itself of military action to stop the aggressor, 
against the more distant danger, assuming it is not the immediate victim of 
the aggression, that the particular aggressor if not stopped will presently 
turn upon it with increased power. This point of view follows Lord 
Bacon’s rule ‘‘that princes do keep sentinel that none of their neighbors . 
do overgrow so ... as they become more able to annoy them than they 
. were.’’® 


II. COLLECTIVE SECURITY AND THE BALANCE OF POWER 


Consideration of these two points of view suggests the close relation- 
ship between collective security and balance-of-power policies. The first 
attempts to insure, by pre-commitment, common action against any ag- 
gressor so as to deter all aggression; while the latter assumes that in the 
presence of actual aggression many states will ‘‘gang up’’ against the 
aggressor in self-interest. Collective security defines the aggressor quali- 
tatively by the illegal character of its acts, in the hope that future ag- 
gressions will be deterred because of the disposition of states to enforce 
the law. Balance-of-power policy defines the aggressor quantitatively by 
the excessive power at its disposal, with the expectation that many states 
will join in its suppression on the assumption that the state with excessive 
power will seek to expand at the expense of others. Both relate the security 
of each state to the stability of the entire system; but collective security 


8 Hugo Grotius, De Jure Belli ac Pacis (1625), ‘‘Prolegomena,’’ secs. 17, 18. 
9 Francis Bacon, Essays on Counsels, Civil and Moral (1625), No. 19, ‘‘Of Empire.’’ 
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seeks stability through general observance of law, while balance-of-no .. 
polities seeks it through the curbing of excessive power. WVtilization 
both methods at the same time, while desirable, presents difficulties ™ 
cause a weak state may be guilty of aggression, or, and this is the seriou- 
problem, a state may become dangerously powerful through internal di 
velopment without committing an aggression. It may be a potential ac 
gressor before it is an actual aggressor. This difficulty, however, wl ic - 
was observed by most of the early textwriters on international law,!? ma,’ 
be more theoretical than actual. As Vattel pointed out, all states ar> 
justified in organizing their forces for defense against a potential aggressor. 
but should not actually use those forces until an aggression has occurred. 
but he thought this would soon happen because ‘‘the will to oppress cu: 
almost always be believed to exist where there is found the power to do s 
with impunity.” "€ United Nations recommendations, observing ‘hi. 
principle, have distinguished between ‘‘threat to the peace” and ‘‘breac 
of the peace,’’ and have not in practice attempted to designate the aggre-- 
sor until the latter has occurred. 

The juridical problem is to develop a definition of aggression, such ths: 
most of the Members of the United Nations will always be convinced thet 
a government to whom the definition applies has been guilty of acts whic: 
they ought to condemn, and also that it is so dangerous to the vital ii- 
terests of each that they will immediately join in action to suppress it. 
In other words, collective security will work if a government is never 
designated an aggressor unless its acts and its condition are such that mos’ 
of the members of the community of nations will regard it as both a law 
breaker and a political menace. 


III. THE IMPORTANCE OF DEFINING AGGRESSION 


Can a definition of aggression be developed that will meet both of thes: 
requirements? Some think a precise definition is impossible or eveı 
dangerous. Such a definition might make it easy, Secretary of State 
Kellogg feared, ‘‘for the unscrupulous to mold events” so that he will 
escape liability under the definition.1? It might, said Sir Austen Chamber 
lain, be ‘‘a trap for the innocent and a signpost for the guilty.“ Thus i1 
is argued that wide discretion must be given an appropriate authority t: 
determine the aggressor in the light of the total situation at the momon’. 

If the solidarity of the great Powers and their will to prevent war ha | 
continued, as it was hoped it would at the San Francisco Conference. 


10 Quincy Wright, Problems of Stability and Progress in International Reletions 63 f°. 
(University of California Press, 1954). 

11 Emerich de Vattel, Le Droit des Gens (1758), ITI, Ch. 3, pars. 44, 49. 

12 Note, June 23, 1928, Treaty for Renunciation of War, Texts (U. S. Govermac ‘ 
Printing Office, 1933), p. 57. See also discussion in 9th General Assembly, Octobe ', 
1954. 9 International Organization 148 (1955). 

18 Quoted by Secretary Kellogg, Address to New York Council on Foreign Relat'on , 
March, 1928, General Pact for Prevention of War (U. S. Government Printing Offic , 
1928), p. 64. See also Quincy Wright, ‘‘The Concept of Aggression in Internation i 
Law,’ 29 AJ.I.L. 386 (1935). 
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the vague terms of the Charter might have been adequate. The Charter 
requires Members to refrain from ‘‘threat or use of force against the ter- 
ritorial integrity or political independence of any state or in any other 
manner inconsistent with the purpose of the United Nations’’; 14 requires 
the Security Council to determine the ‘‘existence of any threat to the peace, 
breach of the peace, or act of aggression’’; 15 and states the purpose of the 
United Nations ‘‘to take effective collective measures for the prevention 
and removal of threats to the peace, and for the suppression of acts of 
aggression or other breaches of the peace.’’ 18 
The broad discretion given the Security Council by these clauses, to- 
gether with the obligation of all Members to observe its decisions under 
Articles 25 and 48, might have been applied with sufficient political wisdom 
to prevent war if the great Powers had preserved their unity. But in such 
circumstances there would have been grave danger to the liberty of smaller 
states. The attempt, often vain, to preserve peace by sacrificing small 
states to the demands of a potential aggressor, was a familiar expedient 
long before the notorious appeasement of Hitler at Munich in September, 
1938. As a slight qualification of the discretion of the Security Council, 
the word ‘‘justice’’ was inserted in Articles 1(1) and 2(3) of the Charter, 
and resort to the International’ Court of Justice was urged in Article 36(3). 
However, unity of the great Powers is not now a probability, and the 
hope of collective security depends, not on decisions of the Security Coun- 
cil, but on voluntary action of Members in response to recommendations 
by the General Assembly under the Uniting for Peace Resolution. A 
General Assembly resolution determining the aggressor is not likely to 
be made promptly, or to be observed if made, unless it implements a defi- 
nition of the aggressor which is precise and acceptable to both the jural 
consciousness and the practical interests of most of the Members of the 
. United Nations. 
` Because of the difficulty of formulating such a definition, some believe 
that the idea of collective security through the United Nations is im- 
practicable, and that states must depend for security on their capacity to 
defend themselves by their own arms, on collective self-defense commit- 
ments in regional or other alliances, or on the natural tendency of states to 
take action to restore the balance of power when serious aggressions occur. 
Those who share this point of view say the United Nations should devote 
itself to creating a more peaceful atmosphere by developing procedures and 
habits of voluntary pacific settlement and by stimulating international 
co-operation in economic, social, and humanitarian fields.%7 
This writer does not share this opinion. Inventions in the field of 
communication, transportation and military technology have so shrunk the 
world, augmenting the vulnerability of all peoples to devastating attack 
and at the same time increasing the identification of each people with its 
14 Charter, Art. 2 (4). 15 Art, 39, 
16 Art. 1 (1). 


17Perey E. Corbett, ‘‘Social Basis of a Law of Nations,’’ 85 Hague Academy 
Recueil des Cours 517 ff. (1954). 
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national symbols and ideologies, that many states, especially the gr-u 
Powers, cannot obtain even moderate security by the time-honored meth7d' 
of defensive armament, alliance, and equilibrating policy, at least withou: 
costs which will seriously impair their economic and social progress. 

If states continue to rely for security upon these traditional methods, 
disputes are not likely to be settled by adjudication, negotiation or other 
peaceful methods if they concern claims which each thinks are vitai 
to its power position, or to the power position of its allies or of a collective 
defense arrangement to which it is a party. Hopes for ‘‘ peaceful chang,’ 
which usually implies relinquishment of claims which have this degree of 
importance for some state, particularly claims concerning territory, 10 
mestie jurisdiction, armaments, and alliances, prove illusive under ev 
ditions of power rivalry. 

Furthermore, progress in the social, economic and humanitarian wail: 
of the United Nations will be slow, unless sufficient confidence in collect’ ve 
security develops to permit reduction of armaments, devotion of lar. 
proportions of national income to peaceful purposes, and acceptance o° 
more extensive commitments to international co-operation for econorti: 
and social progress. Such commitments, implying a continuous reduct:or 
of the field of domestic jurisdiction, are certain to be resisted by states so 
long as each considers it a defensive necessity to retain complete discret vı 
in the organization of its economy and the regimentation of its people. 

|For these reasons it is believed that effective collective security is ^s 
sential for o aE settlement and in international co- -operat 97: 
for economic, social, cultural, and humanitarian advancement.) oe ve 
security is, in fact; mentioned first In the preamble and Article I cf - 
Charter, and, as noticed, it is the_only field in which the United Nə ise 
was designed to have coercitive power. This is s not to say that collect'y. 
security can advance without progress in these other fields. The variow-~ 
purposes of the United Nations are interdependent, and advance in eal 
is dependent on advance in the others. Laws and procedures for prevent- 
ing war cannot be effective unless the atmosphere of world opinion end 
international polities becomes more favorable to peace. However, a suit- 
able definition of aggression seems central in the entire work of thc 


United Nations. a y 316%. 


IV. Errorts TO DEFINE AGGRESSION 


“The word ‘‘aggression,”” bmployed as a term of international politic 
and propaganda since earliest history,{has been continuously and ex- 
tensively discussed as a term of international law since establishment o° 
the League of Nations in 1920. {During the League period it was con 
sidered by various committees in connection with the Geneva Protcco. 
of 1924; in connection with security and arbitration treaties preparatory 
to the Disarmament Conference of 1932; in connection with the interpre 
tation of Covenant clauses concerning the prevention of war 7*® and tbr 


18 Covenant, Art. 11. 
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application of sanctions;?° and in connection with several disputes, par- 
ticularly the Greco-Bulgarian frontier (1926), Manchuria (1931), and 
Ethiopia (1935). It was discussed in connection with the interpretation 
of the Kellogg-Briand Pact (1928), with non-aggression pacts negotiated 
by the Soviet Union with its neighbors, and with the prosecution at Nurem- 
berg and Tokyo of individuals indicted after World War II for crimes 
against peace. dn the United Nations, the subject has been discussed 
by the International Law Commission in connection with a Code of Crimes 
against International Peace and Security, by this Commission and by 
special committees instructed by the General Assembly to define aggression, 
and by the Security Council and General Assembly itself in connection 
with disputes requiring interpretation of Article 39 of the Charter. 

These discussions have indicated that different definitions are necessary 
according to whether tn@roblem is that of preventing breaches of the 
peach restoring peaceYof determining international responsibility for 
breaches of the peace, or<df determining the criminal responsibility of 
individuals for crimes against peace.?° 

During the League period attention was mainly focused on the first two 
of these problems. ų The Members of the League undertook “‘to respect and 
preserve, as against external aggression, the territorial integrity and exist- 
ing political independence of all members,” % and not ‘‘to resort to war”? 
until nine months had been devoted to efforts at pacific settlement.?”” 
Furthermore, the Members undertook to apply economic sanctions against 
a Member that resorted to war in breach of its Covenants, and the League 
was authorized to ‘‘take any action that may be deemed wise and effective 
to safeguard the peace of nations.’’?? The idea was advanced, especially 
in discussion of the Geneva Protocol of 1924, that refusal to arbitrate was 
an important criterion for determining the aggressor in case hostilities 
broke out. This idea was implicit in Article 12 as it had been in the 
Bryan Peace Treaties of 1913 which influenced this article of the Cove- 
nant. It was thought that general recognition of the concept that states 
were bound to utilize every available means of pacific settlement before 
resorting to forceful self-help would contribute to the prevention of war. 

Closely related was the concept of ‘‘provisional orders’’ which came to 
dominate League thinking in connection with the implementation of 
Article 11 of the Covenant. Peace might be preserved or restored, it was 
thought, by the immediate issuance of ‘‘stop-fight’’ or ‘‘cease-fire’’ orders 
by the Council. If all participants in the conflict accepted such orders, 
the fighting would end. If one refused, it would brand itself as the ag- 
gressor and measures could promptly be taken against it. This procedure 
was followed in the Greco-Bulgarian frontier dispute of 1926, and in a 
half-dozen subsequent incidents. It was developed in the ‘‘Convention to 
Improve the Means of Preventing War, opened for signature in 19381. 


19 Covenant, Art. 16. 

20 Wright, ‘‘The Concept of Aggression,’’ loc. cit., note 13 above. 
21 Covenant, Art. 10. 22 Covenant, Art. 12. 
28 Covenant, Art. 11. 
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This convention created a positive obligation of parties to observe such 
provisional orders. This method has the advantage that it involves ro 
necessary branding of a state as an aggressor, but if the orders are not 
observed, it provides a clear criterion for determining the aggressor, pac- 
ticularly if the Council is in a position to meet and to make decisions 
promptly. “A state which refuses to comply with such provisional orders 
is likely to be regarded not only as an aggressor, but as dangerous, by third 
states, which will feel an immediate interest in acting to suppress it. Th.s 
procedure proved effective in several cases in League history, especially 
the Greco-Bulgarian affair of 1925, the Mosul affair of 1925, the Shanghri 
affair of 1932 and the Leticia affair of 1932.24 Even in instances in which 
a great Power was the aggressor, Members of the League generally aw- 
cepted its guilt thus determined by overwhelming votes, though they did 
not act with sufficient vigor to stop its activities. This was true in tle 
Manchurian (1931) and Ethiopian cases (1935), in which Japan ar:! 
Italy were found to be aggressors, and also in the Chaco dispute (1928 , 
in which Paraguay was eventually found guilty of aggression. The iu- 
ability of the United States, not a Member of the League, to co-operate in 
sanctions was a main factor in the League’s failure to curb Japan and 
Italy, and the delay incident to the initial effort of the American syste:n 
to handle the Chaco situation contributed to the League’s failure there. * 

It is not surprising, therefore, that this method was provided for in 
Article 40 of the United Nations Charter. This article authorizes the S-- 
curity Council to ‘‘call upon the parties concerned to comply with such 
provisional measures as it deems necessary or desirable’? and requir s 
it to ‘‘duly take account of failure to comply with such provisional mea-- 
ures.” 

During the League period it was necessary in some cases to determire 
responsibility for breaches of the peace after they had been stopped, cr 
even while they were in progress. In such cases, use was made of in- 
vestigating committees which assembled evidence concerning priority in 
initiating hostilities, aggressive intentions, and superiority of preparation 
for attack, as evidences of the aggressor.”* 

In the War Crimes Trials after World War II, a clear concept of ag- 
gression was developed.) The Nuremberg Tribunal gave primary attention 
to the justifications for Nilitary activities of the Hitler Government urged 
by the lawyers for the German defendants. These lawyers sought to snow 
that, in its campaigns in Norway and elsewhere, the German Governmert 
was acting in necessary self-defense, and that in its invasion of Austria 
it was acting with consent of the Austrian Government. This method ir- 
plies that a government is presumed to be guilty of aggression if it engages 

24 Quincy Wright, ‘‘The Concept of Aggression,’’ loc. cit. 377, 389. 

23 Quincy Wright, ‘‘The Test of Aggression in the Italo-Ethiopian War,’’ 30 A.o Lu, 
45 ff. (1936); idem, ‘‘Collective Rights and Duties for the Enforcement of Trea’y 
Obligations,’’ Proceedings, American Society of International Law, 1932, pp. 109 fr. 

26 Bee reports of Rumboldt Committee on the Greco-Bulgarian case and Lytton 


Commission on the Manchuria case. Quincy Wright, ‘‘The Concept of Aggression, '?’ 
loc. cit. 386. 
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in hostilities without such justifications. The presumption was augmented 
by explicit evidence of Hitler’s intention to invade and annex certain 
territories,2” and demonstrated by the failure of the German lawyers to 
convince the Tribunal of the validity of the justifications they offered>> 

The United Nations International Law Commission has adopted this 
concept in its Code of Offenses against the Peace and Security of Mankind, 
which includes among acts of aggression constituting such an offense 
‘the employment by the authorities of a state of armed force against 
another state for any purpose other than national or collective self-defense 
or in pursuance of a decision or recommendation of a competent organ of 
the United Nations.” 7 

It was recognized by the Nuremberg Tribunal that individual liability 
for crimes against peace depended upon proof that the accused individual 
exerted effective influence in planning, preparation, initiation, or waging of 
such hostilities and that he was aware that the hostilities were aggressive. 
Thus the ordinary soldier who participated in an aggressive war without 
such influence or intent was not guilty of a ‘‘crime against peace.’’?®° The 
United Nations International Law Commission draft merely stated that 
individuals are criminally liable if ‘‘responsible’’ for aggression by the 
state. l 

The system of collective security in the United Nations Charter depends 
upon the determination of ‘‘the existence of any threat to the peace, breach 
of the peace, or act of aggression.’’ After it became clear that the 
Security Council would usually be unable to make such determinations be- 
cause of the cold war and the veto, efforts were made by the General 
Assembly to develop a more precise definition. 


V. DEBATE ON AGGRESSION IN THE Untrep Nations 


Debate in the United Nations has concerned the questions whether a pre- 
cise definition of aggression is possible or desirable; whether, if desirable, a 
definition of aggression should be by concrete enumeration of acts of 
aggression or by abstract definition; whether aggression should include 
only illegal threats or uses of armed force, or should also include ‘‘indirect 
aggression” by economic pressure or ideological infiltration; whether ag- 
gression should be confined to international action or should, in some cir- 
cumstances, include civil strife; whether aggression should include only 
actual aggression or threats of aggression, or should include also ‘‘ potential 
threats of aggression’’; and whether the aggressor was always a state or 
might also be a government or a band of individuals.®° 


27 Trial of the Major War Criminals, Nuremberg, 1947, Vol. 1, pp. 188 Œ. Evidence 
indicates that Hitler formulated a program of aggression at meetings with his advisers 
beginning in October, 1937. 

2849 A.J.I.L. Supp. 21 (1955). It is believed that genuine agreement with the 
state in whose territory the intervention takes place should be added. 

29 Quiney Wright, ‘‘The Law of the Nuremberg Trial,’ 41 A.J.I.L. 66 (1947). 

30 International Organization, loc. cit. note 12 above; Repertory, Vol. 2, p. 333 ff.; 
Art. 39, sees. 23, 59. 
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No attempt will be made to review the debate on all these points whier 
has occurred in the International Law Commission, in special committces. 
and in the General Assembly itself. No final conclusions have boer 
reached, though a special committee was at work in 1956 to make a repor’ 
to the 11th Assembly. The writer will simply state his own conclusions 
on the meaning of the key terms in Article 39, which provides: 


The Security Council shall determine the existence of any threat 
to the peace, breach of the peace, or act of aggression, and shall makc 
recommendations, or decide what measures shall be taken in acecrc: 
with Articles 41 and 42, to maintain or restore international pe «« 
and security. 


Although this article confers an obligation upon the Security Courcei: 
in accord with the ‘‘primary responsibility for the maintenance of inter 
national peace and security’’ which the Members confer upon that body by 
Article 24, practice and the general acceptance of the Uniting for Peace 
Resolution of November, 1950, make it clear that if the Security Counci: 
fails to function, the General Assembly can make these determinations.“ 
The General Assembly has authority to do so from its general power to 
make recommendations to the Members on any ‘‘question or matter within 
the scope of the Charter” under Article 10, and from its more specific 
power under Article 11(2) to make such recommendations on ‘‘any 
question relating to the maintenance of international peace and securitv’’ 
brought before it by either a Member or a non-member. It is true, these 
powers of the General Assembly can only be exercised if the Security 
Council places the matter before it or if the Security Council is not ‘‘excr. 
cising in respect to any dispute or situation the functions assigned to 1t” 
by the Charter. It has been argued that the latter circumstances can exist 
only if the Security Council has failed to put the question on its agenda or 
has formally removed the question from its agenda, both procedural mat-: 
ters." In the Uniting for Peace Resolution, however, the General As- 
sembly assumed that it could act 


if the Security Council, because of lack of unanimity of the permanent 
members, fails to exercise its primary responsibility for the maintenance 
of international peace and security in any case where there appears tc 
be a threat to the peace, breach of the peace, or act of aggression. 


The General Assembly assumed that the existence of these circumstances 
would always be self-evident and consequently there could be no doubt that 
the Security Council was not functioning if it failed to pass a resolution. 
particularly if that failure was due to the use of the veto by a permanenti 
member. The latter cireumstance would imply that at least seven mem- 
bers of the Security Council recognized that the peace had been threatened 
or broken. On the basis of this argument the General Assembly tcok 
the Korean situation in hand after the return of the Soviet Delegation te 
the Security Council made further action by that body impossible. Hew- 


80a See article by Andrassy, ‘‘Uniting for Peace,’’ below, p. 563. 
81 Repertory, Vol. 2, p. 69, Art. 27, sec. 15. 
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ever, it was argued by the Soviet Delegation that the existence of a threat 
to the peace, breach of the peace, or act of aggression: is seldom self-evident, 
and that in the Korean episode none of these circumstances existed in the 
sense of Article 39 because there was no breach of international peace but 
only of internal peace in Korea. 

It would thus appear that the competence of the General Assembly under 
the Uniting for Peace Resolution depends, in case the matter is on the 
agenda of the Security Council, on general acceptance of a definition of the 
terms in Article 39 so precise that a failure of the Security Council to 
function will in fact be self-evident. 

It is worth noting that in most of the cases which have arisen under 
Article 89—Spain, Greek frontier, Indonesia, Palestine, Korea—it was 
argued that none of these circumstances existed. In view of the occurrence 
of the term ‘‘international peace and security’’ in Articles 1(1), 2(8), and 
elsewhere and the occurrence of the term ‘‘international relations’’ in 
Article 2(3), as well as the prohibition of intervention by the United 
Nations in domestic matters in Article 2(7), it is clear that Article 39 
does not apply to ‘‘domestic strife’’ per se. Experience has, however, 
shown that domestic strife can develop into international hostilities. The 
problem is to develop a definition indicating when that probability is so 
great as to make domestic strife a threat to international peace. 


VI. BREACH OF THE PEACE 


A ‘‘breach of the peace’’ in the sense of Article 39, in this writer’s view, 
exists whenever hostilities occur between armed forces controlled by 
governments de facto or de jure, at opposite sides of an internationally 
recognized frontier. 

The phrase ‘‘hostilities between armed forces’’ implies operations of 
considerable magnitude, thus excluding crimes or duels with firearms 
between individuals or small groups of brigands or pirates with personal 
rather than political intentions. Acts of the latter character may consti- 
tute international crimes, but they are not ‘‘breaches of the peace” in the 
sense of Article 39. 

The resistance of local or national armed forces to armed bands of in- 
surgents from the territory of another state would, however, come within 
the definition. The distinction between such armed hostilities and the 
policing of a frontier area against brigands and robbers with headquarters 
across the frontier, depends upon the magnitude and intention of the armed 
bands. 

Hostilities resulting from the resistance by local or national authorities 
to landing or occupying forces of another state engaged in reprisals or 
protection of citizens would constitute armed hostilities, as would an en- 
counter between war vessels of two states. But seizure of a merchant 
vessel of one state by a war vessel of another would not. 

The phrase ‘‘controlled by governments de facto or de jure’’ underlines 
the distinction which excludes the suppression of pirates or brigands from 
the definition. While perhaps organized, the latter are not pursuing po- 
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a 
litical purposes, and so their organization cannot be called a de facto 
government. 9 N 

The term ‘‘at opposite sides of an internationally recognized frontier”? — 
includes more than the boundary of recognized states. If civil strife — 
achieves such magnitude and so disturbs the interests of third states that 
it is generally recognized as ‘‘war,’’ as was the case with the American 
Revolution (1775-1783) and the Civil War (1861-1865), it comes within 
the definition. The insurgents or rebels are in such circumstances recog- 
nized belligerents, and the line separating their area of occupation from 
that of the de jure government is an ‘‘internationally recognized frontier.’’ 

Even in the absence of active civil war, states may generally ; 
juridical frontier within the territory of a state, separating temporarily the 
recognized government and a de facto government, or separating two — 
governments, each recognized by different states. “Such frontiers have 
existed in Germany, Korea, Vietnam, and China since World War II. 
Hostilities between armed forces controlled by the governments at the 
opposite sides of any of these frontiers would come within the definition. 
The same is true of hostilities between a dependent territory with a recog- 
nized international status and the metropole, as in the case of The Nether- 
lands and Indonesia in 1947. Hostilities between armed forces of India © 
and Pakistan, both parts of the British Commonwealth, would also be in 
this category, as would hostilities between armed forces of the Soviet 
Union: and of the Ukraine or Byelo-Russia, each of which, as a Member of 
the United Nations, has a aipa Ye international status. On the other 
hand, policing actions against local uprisings by an administering Power in _ 
provinces, or protected, mandated, trusteeship or other non-self-governing — 
territories, in which it is generally recognized to have policingran i 

4 







would not come within the definition, unless such actions should be of su I 
magnitude as to be generally recognized as belligerency. be 4 
f 
VII. THREAT TO THE PEACE j 
A “‘threat to the peace’’ in the sense of Article 39 occurs when, because 
of a declaration of war, of intervention, or of other hostile intent by the 
government of a state against another state, or because of the magnitude © 
of civil strife within a state, there is immediate danger of a breach of 
international peace. Clearly declarations of the type referred to, even — 
though not immediately followed by actual hostilities, constitute an im- — 
mediate threat to the peace. ri 
Civil strife, as noted, constitutes a breach of the peace if actually recog- bi 
nized by most states as belligerency. Even prior to such recognition, — 
insurrection or rebellion of considerable magnitude may constitute a 
“threat to the peace.” This was certainly the case in the Spanish civil — 
strife of 1936 to 1939. ether civil strife not recognized as belligerency 
does threaten international peace depends upon the degree in which the 
hostilities affect the be other interests of third states on the — 
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high seas and the degree S a ly so 
the contending factions by alliance, ideology, or sympathy, that they are 
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which third states are actually so involved with — 









immediate danger to international peace, constituting a ‘‘threat to 
ce’? is to be distinguished from a ‘‘situation, continuance of which 

ely to endanger international peace and security,’’ referred to in 

Article 34, and from a ‘‘situation likely to impair the friendly relations 

mong nations,’’ referred to in Article 14. The latter have been referred 

io as ‘‘potential threats to the peace.” The Charter recognizes different 

rees of danger to international peace, and only an immediate danger 
es a situation a ‘‘threat to the peace’’ in the sense of Article 39. 








pitt Act oF AGGRESSION © 


{An act of aggression is the use or threat to use armed force across an 


internationally recognized frontier, for whieh a government, de facto or 
de jure, i is responsible because of act or negligence, unless justified by a 
necessity for individual or collective self-defense, by the authority of the 
ited Nations to restore international peace and security, or by consent 
f the state within whose territory armed force is being used.) 
context of Article 39 makes it clear that an ‘‘act of aggression”? 
lo: sely related to a ‘“‘breach of the peace’’ or a ‘‘threat to the peace.’’ J It 

















ed, has been broken or threatened. (This implies use or threat to use 
armed.force across an internationally recognized frontier, acts contrary to 
he obligations of states under Article 2(4) of the Charter if the purpose 

is inconsistent with those of the United Nations.) 
It has been suggested that the term ‘‘act of aggression’’ should include 
“indirect aggression” such as infiltration, fifth columns, foreign organized 
conspiracies, or ideological propaganda.**) Some of these activities have 
> 1 defined as ‘‘erimes against the peacé and security of mankind” by 
a. U l Nations International Law Commission,* but all such crimes 
T REA Traditionally, aggression has referred only to the use 
: med force in international elstians, contrary to an 
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this use of the term is intended. } Furthermore, the significance of the terms 
used in Article 39 is to define a situation in which United Nations military 
action may be required. Clearly such drastic action would not be appropri- 
ate except against an illegal use of armed force by a state. The appropriate 
response of the United Nations, or of nations, to other international crimes, 
including so-called ‘‘indirect aggression,” would be of a very different 
character. # 

The phrase ‘‘for which a government, de jure or de facto, is responsible 
because of act or negligence,” indicates the essential difference between an 
act of aggression and a threat to, or breach of, the peace. The 
findings are of fact, without reference to legal responsibility. The fin 
of an ‘‘act of aggression,’’ however, implies that a government is designa 
as responsible for a threat to, or breach of, the peace. 

International responsibility flows from injury to another through breach 
of international obligation caused, not only from acts by legislative, execu- 
tive, judicial or other authorities of the government, but also from negli- 
gence or want of due diligence by a government in controlling acts of 
individuals upon its territory.** Thus failurg of a government to prevent 
armed bands or insurgents from organizing within its territory to engage 
in hostilities across a frontier, will make it responsible for aggression, if 
such hostilities actually occur.** 

According to the theory of international law, states are primarily re- 
sponsible in the sense of an obligation to make reparation to other states for 
injuries resulting from violation of an international obligation such, for 
example, as the obligation under Article 2(4) of the Charter ‘‘to refrain 
from threat or use of force in international relations’’ inconsistent with the 







purposes of the United Nations. Acts of a de jure government of a state are 


attributable to the state Seonsequently, if such a government is responsible, 
the state is responsible and bound to make reparation. 


Nevertheless, for the application of coercitive measures under Chapter ` 


VII of the Charter, it is believed that responsibility should be attributed 
to a government rather than to the state. Aggression clearly may be in- 
itiated by a de facto government not generally recognized as representing 
a state. Thus the de facto governments of North Korea and Communist 
China were branded by the United Nations as aggressors. As noted, 
breaches of, or threats to, the peace may occur in hostilities between forces 
of de facto as well as of de jure governments. 

Furthermore, there are practical political and psychological reasons for 








(1939). For quotation of uses of term ‘‘aggression’’ in some fifty international in- 


pporteur, Harvard Research in International Law, 
of States, 23 AJ.I.L. Supp. 133 (1929), Arts. 1, 


86 A state would not be onsible for ‘‘aggression’’ under this definition if 
brigands or robbers cross its frontier to commit ordinary crimes in another country, 
thought it might be responsible for a want of diligence in policing its frontier. There 
would in this case be no breach of, or threat to, the peace. See above. 
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attributing aggression, for the purposes contemplated in Chapter VII of 
the Charter, to governments rather than to states. Enforcement measures 
by the United Nations are much more likely to succeed if in form they are 
not directed against a state, because if they are, loyal citizens of the state 
are likely to join their government in resistance against the measures. On 
the other hand if only a government is branded as the aggressor, the United 
Nations forces may gain the support of many citizens of the state who have 
opposed the aggressive policy of their own government and would be glad to 
see it replaced by a law-abiding government. Enforcement measures, fur- 
h rmore, are not likely to be effective unless they succeed in changing the 
vernment of the state. Once this has been effected, the new government 
ould be in a position to restore itself to good international standing.** 

It may be noticed that in the theory of the United States Constitution 
the military measures undertaken by the Federal Government in the South, 
usually designated as the Civil War, were not considered in Constitutional 
law action to coerce the Southern States as such, but action to stop the 
illegal conduct of the governments of those States in nullifying Federal 
legislation, preventing the functioning of Federal services, and attempting 
to secede from the Union. The Southern States, said the Supreme Court 
after the war, had never been out of the Union, and the unconstitutional 
acts of their governments were null and void. If this were otherwise, ‘‘the 
war must have ceased to be a war for the suppression of rebellion, and 
must have become a war for conquest and subjugation.’’ 38 

It has sometimes been suggested that an act of aggression implies an 
aggressive purpose such as political, economic, or cultural expansion. (The 
modern concept of aggression accepted by the Nuremberg Tribunal starts, 
however, with the assumption that all threats or uses of armed force in 
international relations are illegal unless a specific justification exists) The 
burden of proving such a justification rests with any government threat- 

* ening or using armed force in international relations. This in fact was the 
theory of medieval jurists and of the classical publicists of modern inter- 
national law. Resort to war was considered unjust unless a just cause 
‘could be proved. Grotius, following the tradition of the Middle Ages, 
asserted that defense, recovery of rights, and punishment of crimes were 
the just causes of war.*® Modern practice designates the just causes of 
war differently, but operates with the same presumption. ‘The Charter 
seems not to sanction the time-honored practice of military reprisals in 
self-help to remedy wrongs, or the use of armed force to punish states 
deemed to be criminal. The ideaof the criminal state has in fact largely dis- 
appeared. Crime, as indicated in the trials after World War II, is thought 
to be committed only by individuals. Delinquency by a state creates lia- 

87 Quincey Wright, ‘‘Enforcement of International Law,’’ Proceedings, American 
Society of International Law, 1944, pp. 82 ff.; idem, A Study of War, Vol. 2, pp. 912 ff. 
(University of Chicago Press, 1942). a 

38 Chase, C. J., Texas v. White, 7 Wall. 700 (1869). 

39 Grotius, op. cit., II, Ch. 1, sec. 2, par. 2. See also Q. Wright, ‘‘The Outlawry of 
War,” 19 A.J.I.L. 92 (1925); ‘*The Test of Aggression in the Italo-Ethiopian War,’’ 
loc. cit. 54; A Study of War, op. cit. 886. 
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bilities of civil rather than of criminal character. According to modern 
theory, the remedying of international wrongs and the punishing of the 
international crimes of governments are not within the jurisdiction of 
other states. These objectives can only be accomplished by peaceful pro- 
cedures or by authority of the United Nations. It is however recognized 
that protectorate or other treaties by which a state gives another the right 
to exercise policing powers in its territory, may be valid, and if so will 
justify the use of armed force for this purpose. 

It is appreciated that the problem of determining the validity of one 
or more of the three possible justifications stated in the above def I 
presents difficulties. According to Article 51 of the Charter, in 
or collective self-defense is only justified after an ‘‘armed attack’ 
occurred. This narrows the traditional conception of international law 
which permits defensive action before an attack has occurred if there is 
‘‘an instant and overwhelming necessity.’’** Defense under this concep- 
tion could be preventive, but only if the danger of attack is clear and 
immediate. Preventive war, when the danger is in any degree speculative 
or remote, constitutes aggression under this conception, and under the 
Charter any preventive war initiated by a government on its own responsi- 
bility is aggression.*? 

There is also a problem to determine when a competent organ of the 
United Nations has authorized coercitive measures to maintain or restore 
international peace and security. As noted, recommendations of the Gen- 
eral Assembly or of the Security Council would appear to be suffici¢ 
authorization, though it has been argued that a decision by the Security 
Council is necessary. A recommendation by the Security Council or by 
the General Assembly that a government be considered an aggressor would 
seem to relieve all states of their normal duty under Article 2 (4) to- 
refrain from use of force against it, and to permit them to take measures 
in pursuance of the purpose of the United Nations stated in Article 1 (1} | 
of the Charter.** 

Most difficult of all perhaps is the determination whether a state has 
authorized another to engage in policing activities or intervention in- its 
territory. Agreement with one faction during a civil strife has usually 











40 Quincy Wright, ‘The Law of the Nuremberg Trial,’’? 41 A.J.I.L. 65 ff. (1947). 

41 Secretary of State Webster in the Caroline Incident (1842), J. B. Moore, Digest of 
International Law, Vol. 2, p. 412; Q. Wright, ‘‘Meaning of the Pact of Paris,’’ 27 
A.J.I.L. 44 (1933); ‘*The Outlawry of War,’’ 19 ibid. 90 ff. (1925). 

42 Repertory, Vol. 2, p. 432 ff., Art. 51, sec. 10. The U. N. Atomic Energy Com- 
mission, in a report recommended by the Security Council, recognized that violation of 
an atomic energy control convention might be of so grave a character as to give rise 
to the right of self-defense under Art. 51. Tbid., secs. 14, 15. r 

43 There is a clear distinction between a duty of a Member to engage in collective 
measures arising from a Security Council decision (Art. 25) and a permission to engage 
in such measure arising from à recommendation by either the Security Council or the 
General Assembly. It was recognized that while the Kellogg-Briand Pact imposed no 
duty upon the parties to act against aggression in violation of the Pact, it did permit 
them to so act if the aggressor had been generally recognized. See Quincy Wright, 
‘¢ Permissive Sanctions against Aggression,’’ 36 A.J.I.L. 103 ff. (1942). 
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been considered an inadequate expression of the genuine consent of the 
state. Obviously, if each faction in a civil strife welcomed the interven- 
tion of outside states, the civil strife might rapidly develop into a world 
war. Such a result was avoided in the Spanish civil strife of 1936-1939 
by the general non-intervention agreement among the Powers, some of 
which had recognized the Loyalists, and others the Franco faction, as the 
Government of Spain. On the other hand, the right of a sovereign state 
to make a treaty inviting another state to protect it or to restore civil 
order, can hardly be denied. At the Nuremberg Trial, the Tribunal 

ully examined the question whether an alleged invitation by the 

ernment of Austria for the entry of German troops, could be regarded 
as a justification for this invasion and found in the negative.‘ 

While the foregoing definition of an act of aggression is believed ade- 
quate from a jural joint of view, its application may be difficult during 
active hostilities, when evidence is usually difficult to obtain and third 
states may be uncertain which side is the aggressor and whether their na- 
tional interests would not be best served by neutrality. Thus, for purposes 
of applying enforcement measures it appears to be wise, as indeed the 
experience of the League and the United Nations suggests, to utilize a 
simpler test of aggression dependent upon response to ‘‘provisional meas- 
ures.’’ Such a test assumes that the responsibility for unnecessarily con- 
tinuing hostilities is no less grave than the responsibility for beginning 
them and is easier to determine. According to this test, a government 
should not be declared an aggressor unless it has refused to accept or to 
observe provisional measures calling upon all participants in a situation, 
which has been declared a threat to the peace or a breach of the peace, to 
ease all hostile or threatening acts.*® 

Reference has already been made to the development of the concept of 
provisional measures in the League of Nations experience, and the value 
df such measures in dealing with a number of instances of hostilities.‘ 
As noted, Article 40 of the United Nations Charter authorizes the Security 
Council to call upon governments to comply with such measures, and 
suggests that failure of any government to do so should be taken into ac- 
count in determining the aggressor. The value of such measures, however, 
depends upon the speed with which they are applied. Clearly, if hostilities 
have resulted in considerable changes in the de facto possession of territory, 
a cease-fire order based upon the new situation would be considered unjust 
by the party which had been driven back, while a cease-fire order based 
apon the territorial situation before hostilities, might be difficult to enforce. 
Thus the justice and effectiveness of provisional measures depends upon 
the speed with which they are ordered. They should be issued before 
hostilities have changed the situation.*? 


44 Trial of Major War Criminals, op. cit., Vol. 1, p. 192 ff. 

45 Quiney Wright, ‘‘The Concept of Aggression,” loc. cit. 381, 395, and Walter Millis, 
Road to War 78 (1935), quoting Secretary of State Bryan. 

46 Notes 24, 25, above. 

47 Quincy Wright, ‘‘The Concept of Aggression,’’ loc. cit. 393. 
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Ix. COLLECTIVE SECURITY 


While a clear definition of the terms in Article 39 is indispensable for 
the functioning of collective security, it is not the only requirement for 
such functioning. United Nations organs, particularly the General As- 
sembly, must Þe equipped with procedures assuring rapid determination 
that there is a threat to the peace or breach of the peace, and a aha order-, 
ing of provisional measures. If these steps do not stop hos es and 
coercitive measures against the aggressor are necessary, procedures must 
exist by which the United Nations can rapidly designate the aggressor and 
recommend suitable diplomatic, economic or military action. 

As it is unlikely, because of the veto, that the Security Council 
able to make such decisions binding the Members, the effectiveness of 
collective security will depend on the will of the Members to carry out 
recommendations of the General Assembly expeditiously and vigorously. 
Such a will depends upon the spirit of solidarity among the Members of 
the United Nations, but would be assisted by definite commitments of 
Members to make specified forces immediately available upon such recom- 
mendation. In the United States Senate a general treaty has been sug- 
gested, open to all Members of the United Nations, by which each would 
commit itself to make available specified forces if recommended by a 
resolution of the General Assembly in which at least three permanent 
members of the Security Council concur.*® The Uniting for Peace Resolu- 
tion invited each Member to make voluntary commitment of forces for 
United Nations use. 38 ale 19 said the matter was being studied and 
8 had earmarked forces.*** 

Even with such commitments, the problem of organization and command 
of forces, provision of matériel, and planning of logistics, arises. For this 
reason the Uniting for Peace prn provided for a Collective Measures 
Committee, which has made a number of recommendations for assuring ' 
effective co-ordination of forces against an aggressor.‘ 

It is unfortunate that in the Korean incident of 1950 the United Nations 
made the error of permitting General MacArthur to expand the original 
objective of driving the aggressor back of the 38th parallel. The United 
Nations had declared the policy in 1947 of establishing a ‘‘unified, inde- 
pendent, and democratic government of Korea.’’ The effort to carry out 


48 81st Cong., lst Sess., S. Con. Res. 521 (Thomas-Douglas), Hearings, Subcommittee 
of Senate Committee on Foreign Relations, Revision of the United Nations Charter, 
Feb. 2, 1950, p. 2 ff. 

48a Report of the Collective taiias Committee, General Assembly, 6th Sess., Official 
Records, Supp. No. 13 (1951), p. 37. - 

49 Commission to Study the e of Peace, 7th Report, Collective Security a 
the United Nations, New York, July, 1951; Reports of Collective Measures Committee, 
General Assembly, 6th Sess., Official Records, Supp. No. 13 (A/1891), 1951; 7th Sess., 
Supp. No. 17 (A/2215), 1952. 

50 Wright, ‘‘ Collective urity in the Light of the Korean Experience,’’ 
Pr ngs, American Society of International Law, 1951, p. 172; reprinted in Quincy 
Wright, Problems of Stability and Progress in International Relations (Berkeley, Uni- 
versity of California Press, 1954), p 103. 
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“this policy by Croke in 1950 resulte Es. the entry of Communist Ghinbss 
* forces; in protracted hostilities, in discouragement with collective security 
under» the 1 United Nations, and in the exaggerated development of such 
collective si defense alliances as NATO and the Warsaw Organization. 
“These developments. have distracted interest from the proposals in the 
‘Uniting for Peace Resolution. =. 
E wet iswbelieged that, even without aidian of the Charter, collective 
security can be greatly advanced by clear definition of threat to the peace, 
| breach of the peace, and act of aggression; and implementation of the 
Proposals in the Uniting for Peace Resolution, strengthened by supple- 
agreements by .which states earmark forces to be used when 
€ ral Assembly has designated the aggressor. 
ia „Such advanee is of ĉourse contingent upon general a] o£ belief i in. 
the pu poses and principles of the Charter, general confidence that -these 
ses and principles can be implemented through the United Nations, 
a al comprehension that the effort to achieve security by rivalry I 
meter delali between two huge pawer bloes militates against” 
“curity. Such rivalry, -observed during the last few years, has continually 
reduced the ‘prospects of mankind in a world threatened by thermo- 
nuclear Weapons, not only for international peace and security, but elo ~ 
efor. Progress in human welfare and justiee;and even for continued phys” | 
uurvival There is neéd for the “new spirit whieh the heads of the fos z 
A oo sought to invoke at Geneva in July, 1955. Such © 
; they yy said, would make possible an accommodation whieh ‘‘will ia: 









elsewhere.” 9 eae: rue 
8:88 Dept. of ‘Bite Bulletin m (1955). a > 
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i for the protection of his ni not only against foreign states but also 
against his own state.) When writing these words in 1929, Spiropoulos | 
did not then know about an .nternatiqnal convention, connected with l 
Upper Silesia, already in use for seven years, whichfrecognized this right l 
of individuals in civil matters as well as in political matters. > 7 

Brierly thus concludes his remarks about this question: ‘‘There are parts 
of Law in which it seems pedantic, even at the present phase of Law, to 
refuse to individuals an international , vrsonality.’’*® It is also evident to_ 
Jacques Dumas that men are subjects of international law. Accioly. 
admits the international personality of individuals, claiming that the state 
does not entirely absorb their personality.*’ j 
The trend in our literature to recognize the international personality of w/ 
tHe individual continues afte the second World War, Quiney W Wright de- 
clares that ‘‘The concept of e individ idual as a subject of international law? 
has been developed by numerot ae ie and has been recognized i in 
official declarations and treati ‘permit individuals of minorities and 
mandated territories to petiti onmatemnstional institutions, which ‘propose l 
internațional tribunals before which individuals could be parties, and which 

` suggest international procedures for protecting human rights and punish- 

ing offenses against international law.’ The study of practical cases of 

international law leads Briggs to a con@lusion that: ‘‘It is thus clear that 

States can by agreement stipulate that international law shall apply ‘di- 

rectly’ to individuals without the necessity for municipal implementation ; 

and in exceptional cases, they have thus made the indiyidual a subject of 
international law.’’ Bishop ascertains that ‘‘an individual usually lacks 
capacity to assert ght before any international tribunal, and there th 

may well be doubts whether he has any rights under international law”; y 

but he establishes the fact that: (Modern practice sees an increasing ig 

nition of such perso of the individual and theory is beginning to- 
acknowledge its existence. p a0 ‘Bustathiades speaks about the present time =a 

in international law as- sitory period toward a new legal order mt e 

which the ‘individual will be the subject of international duties and rights | 

independent of his national law; and he believes that it is around the re- 
spect for the human person that new evolutions and tendene join i in order 

to recognize the individual as a passive and active subject. of international | 

responsibility as well as a subject of international law. 

` Charles Fenwick examines ‘the practice of international law and con- 

eludes that: “Tn presence of these facts it would seem unreal to say that. 

individuals are not in some legte subjects of international law, at least 


24 Jean Spiropoulos, ‘‘ i et le droit international,?® 80 ibid, 248-258 (1929). 
25 James Leslie Brierly, a s générales du droit de la rE oof 
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and not on behalf of individuals in their private character. Further ex- 
planation, given by Profe Jessup, would be useful in understanding 
also why a ‘‘treaty’’ between a state and an individual would remain in 
the field of public international law. i 


2. The Individual as the Sole Subject of nterna Law 


T Belonging to another iikuy of theorists who believe in the in rna- 
tional personality of the individual are writers who try to destroy 
the whole present structure of public law by depriving the state of its 
legal personality and conferring this quality exclusively on the individual. 
This trend was started in 1901 by Léon Duguit, 1it, who greatly influenced a 
certain number of writers in international law in several countries.’ For — 
him not states oo individu are subjects of international law. The 
state is a subjec er ational law nor of ob Pee law, and not 
being a person, it Pen, have any rights whatsoever. Gaston Faan 
nounced himself immediatel favor of Duguit’s Sinceptions of sta’ 
law, and rights, a which were supposed to te a new sie 
ciologist”’ or ‘‘positivist’’? school of law.*te, Krab ME oarently under 
Duguit’s influence, develops his theory that individuals only may be 
subjects of law.*?.. In 1908, Nicolas Politis, “then professor in Poitiers, ac- 
ceded to these ideas with his usual enthusiasm, and has been faithful to 
them in his writings on international law. He claimed that international 
‘law can only be a body of rules governing the intercourse of men who 
belong to various political groups.** 

- Today these ideas have merely a few partisans among theorists of inter-. 
national law. ‘However, Georges Scelle still maintains them consistently. 
He asserted in 1932 that neither the state nor any other collectivity can be 
a subject of international law. International societies are —. 


ae 







composed of individuals, subjects of law. ‘Only individuals. are subj 

of law.** In 1948, Professor Scelle still contended that international law 

is a legal order of the community of peoples or of ‘‘the World association 

of men zt y; l 
In 1911, Hans ans Kélsen,_wh¢ gave new theoretical foundations to the old 

ideas of the doctrine of natural law, in his famous work dealing with the 

‘‘monistie’’ conception of i Boal va human persons as subjects 


of law: | a ae a en 


$ a 
29 Etudes de droit publie, Vol. I: L’Etat, le droit objectif et la loi positive (Paris, 





` 1901); Vol. II: L’Etat, les gouvi et les agents (Paris, 1903). ‘ 
40 Cf. L’Etat, Vol. I, pp. 243-246; also Le droit individuel et la. rmation de 
VEtat (Paris, 1908), pp. 5, 42, 43, 63; and Traité de droit co mnel (Paris, 


1921), Vol. I, pp. 555, 556. } 
Tomes Se généraux du 





roit administratif (Paris, 1904), pp. p 
eranität (1906). Cf. also his e e de 
t,?? 13 Recueil 513-583 gry i: 

$ 4 Les s tendances du t international Er agit $ 


4s Cours de droit international publie Cus 1948), > P 5. 
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Ane law or an obligation which does not oblige an individual 
or d uut create any rights of an individual, is not obligatory for 


anything and does not create any rights for anybody.‘ 


After the second World War, Kelsen seemed to soften his previous position 
against the personality of states, He consistently asserts that ‘‘. . | law 
can impose duties and responsibilities or confer+rights only upon indi- 
viduals . . .”’ and that-}{The subjects of international law are—like the 
subjects of national law—individual human beings.?? But he reintroduces 
the state as a subject of the law of nations: ‘‘States as juristic persons are 
subjects of international law in the re way as corporations as juristic 
persons are subjects of national law.’’** He even affirms as a principle 
of international law that states are subjects of the obligations and responsi- 
bilities established by this law. The great jurist stresses that this rule only 
has important exceptions and cites cases fre aetice of international 
law. This attitude recalls the opinions of the authors quoted above under 
section 1.*8 |Professor Kelsen, in his last lectures at The Hague, also stated 
that the principle that states are subjects of the obligations and responsi- 
bilities established under international law has important exceptions] (He 
then spoke of individuals as direct subjects of international law) and 
finally arrived at the conclusion that Jone ‘can nevertheless define inter- 
national law as an interstate law, because such qualification does not con- 
cern the specific object of international law, but the way in which inter- 
national law is created) The manner of its creation is characterized by the 
fact that its norms are established through a collaboration of two or more 
states. This is valid for customary law as well as for conventional law.*®- 
<James Brown Scott wondered why we should consider such abstractions 
as ‘‘state’’ or “sovereignty,” if we always have to deal with individuals of 
a group and with the will of the members of a group> Why not speak 
frankly about men having rights and duties applicable to groups of 
individuals who, as a whole, constitutecthe largest of these groups, which we 
know under the name of international community 5%. This query of the 
eminent jurist and writer is all the more significant since the opinions of 
the ‘‘reformers’’ of international law, about whom we now speak, were 
rarely accepted and represented by outstanding American schole | * 






46 Hauptprobleme der Staatslehre entwickelt aus der Lehre vom Rechtssatz (Vienna, 
1911). The citation is from his ‘‘Les rapports de systéme entre le droit interne et le 
droit international public,’’ 14 Hague Recueil 310-312 (1926). 

47 Principles of International Law (New York, 1952), p. 114; also pp. 97, 116. 

48 Ibid. 124. 

49‘*Théorie du Droit International Public,’? 84 Hague Recueil 93, 117 (1958) ; 
also Principles, op. cit. 261, with an identical definition. i 

50 Le progrès du droit des gens (Paris, 1924), p. 360. 

51 The lack of space does not allow discussion either of the ‘‘monistic’’ or ‘‘dual- 
istic’? doctrines of public law, or of the problem of the relationship of international 
law and municipal law, although these theories are very closely connected with the 
subject of the present article. Nor can analysis be made here of the problem of the 
sovereignty of states of which the international personality of individuals constitutes 
an important part. See on these problems M. S. Korowicz, La souveraineté des Etats 
et l’avenir du droit international (Paris, Pedone, 1945), where the international per- 
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g Traditional’ ‘Doctrine of International Law a Ss awii _ 
Mi B9UR 























Mi would be superfluous to cite all the international lawyers wio believe 
that states only are subjects of international law. Many. maintéin the 
traditional or “‘classical”’ principle ¢ of the law of matiows which established 
itself firmly during the nineteenth century not only in practice—where it” 
was age-old—but also in = ape In betweenfithe world wars, and par- 
ticularly ea the seĉond one, many ofthese scholars started to recognize — 
the inte rsonality of some inter-state organizations."* 

\ Mhere many who still do not want to see the principle of the 
elusive personality of ~the T weakened by international treaties and 
factual situations where the individual appears as a subject of international 
responsibilities and even as subject of procedural international capacity. ae 
We may mention, among others, ilotti,°* Triepel,*° Strupp Erich ~ 
Kaufmann, Makowski, Winiarski,** bert: nee joined thi e- Pe 
mentioned scholars in his writings after the last World War. Hee ina 
that states only can be subjeets of rights and duties established by the law 
of nations. Collectivities o another kind and individual persons are, in | em 


Wee 


(7 





sonality of individuals is examined at pp. 98-176. Also idem, Individual as Subject of 
International Law (in Polish, — 1938). 

Cf. Josef Kunz, ‘‘La primauté du droit des gens,” Revue de Droit In a te 
1925; and his Die Staatenverbindungen (Stuttgart, 1928); Frederic 8. a i 
International Rights of Individuals,” Proceedings of.the A.S.I.L.; 1941; Rolf Knubben, 
Die Subjekte des ‘Vélkerrechts Stuttgart, 1928); Louis B. Sohn, Cases and Other 
Materials on. World Law (Brooklyn, 1950), important bibliography concerning the 
access of individuals to international courts, pp: 1042-1043, and the international re- 
sponsibility of individuals, pp. st particularly pp. 973-974; Manfredi Siotto ns 
t‘Les sujets du droit international autres que lés Etats,’’ 41 Hague Recueil. 251-3 
(1932); Cezary Berezowski, ‘‘ sujets non souverains du droit internationat ak 65 
ibid, 5-84 (1938); Sir Arnold MeNair, ‘Aspects of ‘State Sovereignty,’? 31 British 
Year Book. of International Law| (1954); Karl Leewenstein, ‘(Sovereignty and ` 
national Co-operation, "? 48 AJ.LL, 223 C964) Tauno Suotausta, La Souveraineté € 








52 Cf. George Manner, ‘‘The Object Theory of the Individual in International tem, 
46 AP Fp 428 ff. (1952), and hip criticisms of the traditional docttine, 

ss A mt impulse in this direction was given by the creation of the League 
Nations with its jus tractatuum, jus legationis and jus belli—and of the United te y 
as well as of a pumber of the. sọ-callod Specialized Agencies: The international per- — 
sonality of the United Nations was clearly stated by the International Gourt of spe “a 
in ite Advisory Opinion of April 11, 1949, [1949] 1.C.J. Rep. 178, 179,185., l 

54 Cours de droit international (Paris), Vol. I, pp. 44-52, 123, 124. 
68 Völkerrecht und Landesrecht| (1899); also ‘Les be ong entre iit ing 
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_conseq uence, excluded from participation in the law of nations.) After this 
statement, the distinguished French scholar presents his criticism of some 
elements of internationial practice which lead other writers to ascertain the 
‘intérnational personality of individuals.** 

These few scholars have beén from a multitude of writers who 
aport the traditional doctrine because they belong to the ‘‘irreconcil- 
ables” and fight the implementation of Bea ps conceptions’ in the 


practice of international law. 
IG ion role of the states as international, persons is generally 


as an unchallenged principle of international law, since even the 
overwhelming majority “of those writers who have declared themselves. 
tobe partisans of the international personality æf individuals as wel gA 
as of that of states, do not fail to stress that ia as “Sev of in 
viduals as it exists now in interna e an exception to the 
general, principles “of intexpational nal few fadus may be only 
limited subjects of the law of nations; since E. personality depends on 
the will of states and on the agreements which those states conclude in 
behalf of individuals as-a “Pactum in favorem tertii. "3. 
Soviet jurists, following the official Soviet doctrine of international law, 
belong now to the ate ee of the supporters of the traditional doctriné> 
hey: vy ngs bee i their attitude toward.ithe international 
, their opinions w subject to an 
Son of this personalit Koroyine in his 
peau before the second World War and even afterwards, and Krylov 
in the first years after that war, admit a certain international personality of 
he individual. 'The'same attitude was taken by the authors of the Soviet 
k of international law published by the U.S.S.R. Academy of Sci 
5 Institute of Law, under the Direction of Durdenevskii and Krylov. 
ie te the publishers of the Polish edition “this book stressed, however, 
that the Soviet authors were severely criticized by the scholars of their own 
country because of this deviation from the classical doctrine.. The Com- 
raité de Droit des Gens (Pate 1950), p. 71. 
A 1a point of view’ was, however,.softencd with the-years. In his textbook’ 
he writes that the principle of the exclusive international personality of states 


















eataa law: Op. cit. 44-52. But in his 


“Opinion of the P.C.I.. concerning: ‘the f 
py alesis sate cies acne aie 


y notes without taking any part in’ the 
mit individu fo tke thay ac Pst Nt 
ry proceeding: he eminent scholar and jurist heavily contradicts, 
int, If his suggestion had ‘by the majority of th: 


ene ety YE 





s, aimew ** erro infiltration’? w haye been achieved. 
rovin in his artic errem 742 (1946); g in his ‘Les notions prin.i- 
pale paboit. dor gaunt ‘La doctrine soviétique du droit international,’? 70 Hague | 
oe) a (1947); also Materialy kistorii £ O.N: (Materials for the history | 
Aie a last part. E : \ 
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munist editors of the Warsa ation do not fail to add that those criticisms 
were well found 
Soviet Hecate lawye s gradually oppose more and more the idea 
of international 1 personality of individuals, Mr. Koretsky, the USSR. 
representative in the International Law Commission of the United Nations, 
stated in 1949 that individuals could not be recognized as subjects of 
international law and consequently could not be subjects of international 
penal law. One of the best-known Soviet international lawyers and pro- 
fessors, I. D. Levin, treats as ‘‘falsifiers of fundamental concepts of inter- — 
national law’’ those jurists who do not attribute to ies the exclusive 
personality of the law of nations. 
The position of the traditional doctrine is still very strong insofar as it — 
reflects the general practice of international a although this practice 
a some important exceptions), A Aye 


- 


TE Tue INTERNATIONAL oxn or OF ... IN THE PRACTICE 
OF INTERNATIONAL Law "F 


1. General Rules 


It is quite significant that often scholars who in their theoretical writings 
n in favor of the principle of limited international personality of indi- 
themselves proceed as representatives of their governments. Y 
= ‘The problem of conferring upon individuals the procedural capacity 
| for action before the Permanent Court of International Justice was dis- 
b cussed in 1920. by the Committee of i S by the League of 
| Nations to work out the Statute of the ourt) Professor Loder ate 
| nounced himself in favor of individuals as parties before the ¢ 
» Professor De Lapradelle supported his point of view, however, with 
| less eagerness than he once did in the framéwork of the Institute of Inter- 
national Law (ut supra). Gon jurists met strong opposition on this 
\ point. Lord Phillimore claimed that a state would never permit it to 
\ be sued before a court by a private individual. And Ricci-Busa 
joined by the large majority of his nine colleagues when stating thet 
‘‘private individuals are not subjects of international law, and it is en- 
tirely within the realm of this law that the Court is called upon to act.’’ °* 
` \" er Miechd opravo. Ue de po 
narodowe (In Law), P 
a (Warsaw, ony, see ) p. 128 and fo 
| @2ULN. General Assembly, Do 
k Theory of Law (New Y 











national et Souveraineté R.S.S. 
63‘ The Individual and the State 
Press, Vol. 4, No. 22, July 12, 1952 

. 554 et seg. Cf. W. W. Kulski 


| 6i In French original, Procès-ve ' a S.aN. 
j (The Hague-Gendve, 1920), p. ne Cf. intr ot sh 190 Commie ot ery 


viduals are against such rights of private persons when these scholars 
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Hudson, the greatest authority in ‘the field of international tribunals, . s 
‘writes in connection with the problem of the access of individuals to inter- 
national courts, and particularly to the Permanent, garu ; 


Moreover, many States would pishay be reluctant to ‘confer juris- 

- diction upon any international tribunal which would permit them to 
œ be sued by individuals; and at any rate until a strictly inter-State 
£ tribunal has-been established on firm and lasting foundations, the 

-_attempt overcome such reluctance might be postponed... . A 


ieee prac pproach to the problem reveals no imperative need for a 
eS K permanent i national tribunal to which individuals may po 
D 


~ -their claims a t states.® 
e of the Court contains a provision that ‘‘Onl -that One satas i 
The c E al 


in cases before'the Court.” (Art. 34, par. 1.) 

an indivi may e presente Court only through the channel 
Be a. ah ak dividual isi#'citizen. The P.C,1.J. had to take 4 
a position on this problem im its second Judgment of August 30, 1924,% 
and again in the Judgment of September: 13, 1928, and on some other 
očoaions. St 

_ The traditional doctrine was fully maintained and the Permanent c 
was consistent, bin this at Some scholars, as Professor Tek 
Laut ! that t accepted the ossibility o 


5 













kena binges! ? betw | and 1 y 
P = paragraph of- this opinion. states: 

~- It may be rea itted that, Recording to a Ee established 
principle of in law, the Beamtenabkommen being an inter- 
national agreem aie such, create direct rights and obliza- 
_ tions for private dividuals. “Bat it it eatmot be disputed that the very 
| object of an an international agreement, aceording to the intention of f . 
| contracti rties, may be the tion by the Parties of*some ~ j 
- definite rules creating individual rig d obligations and: enforce- ; 

ble by the national courts.% 


ve} T, r, this writer ot share the aarin thësis of those 
ters. It seems that we are not d in this case with the recognition 
international personality of indi uals. International agreemerit, + 
$ We often oe in public law,-is here transformed into municipal 
we gz also, 1 
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niot EETA 22A ternational Cate 3 i 
òriadès, ‘Le problème de l'accès des prr- | | 
saat gur podl 5 ff. (1935). Pix E (3 
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als to claim their rights not before an inter- $ 
national tribunal, but before national courts, and we should add here vin a l 
the Polish Railways Administration was not to be considered as a foreign- 4 
administration but, for the Danzig territory, as Danzig’s own administra- 


kommen authorizes indivi 


tion under Polish direction and control. ğ 
“2. Exceptions. | f 

“A number of authors who admit international personality of indi- 

viduals as well as that of states, give as proof of their statements concern- 


ing capacity of individuals for international rights an ties, legal situa- | 
tions involving piracy, carriage of contraband, breach of blockade, abuse 
of neutral rights and duties, damaging of submarine cables, slave trade, 
white slavery, espionage, various acts of illegitimate warfare, ete. These 
situations cannot be analyzed here. Nevertheless, in this writer’s opinion, 
individuals appear in om cases as subjects of prosecution and punish- 

ment by the interested sta eD To persons guilty of violating legitimate — E 

rights of the state under international law, this law authorizes the state + 
to apply the sanctions of its municipal law, notwithstanding the citizenship 
of the indicted individual. The state of the offender is not authorized to 

apply normal consular or ai lomatic protection. International provisions ~_ 
against pirates (hostes humani generis, according to Roman nomenclature) 
and against all individuals guilty of the criminal activities listed above, 
» allow the state which captures the offenders to proce cording to its own 

‘ internal law Analogous to these cases is the situation of stateless persons 
»  (apatrides) who are subordinated to the laws of the country of their resi- 

dence» It is true that very often in our time national provisions in this l 

field only implement international agreement within the state’s jurisdic- A 

“ tion. Gi i 
E tcan be contended, of course, that in all these cases idi in some others 

of this. kind, international personality of individuals is involved to a _ 
_greater or lesser extent. Nevertheless, such cases are insufficient ent proof 
p that the practice of international law fails to establish the principle of the 
exclusive international personality of the state.) There are, however, other 

poks, which are indeed true exceptions to the 
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_ taken in the matter by the administrative authorities, they may appeal 
to the Council of the League of Nations. 


ARTICLE 152 


1. In all the cases provided for in Articles 150 and 151, if the 
Minorities Office does not succeed in giving satisfaction to the peti- 
tioners, it shall forward the petition with its observations to the Presi-. 
dent of the Mixed Commission. 

2. Each Minorities Office shall represent the authorities of its 
country in relations with the President of the Mixed Commission. 


If the competent national authority did not accept the opinion of the 
President favorable to the petitioner, the latter could appeal to the League 
of Nations, sending his appeal through the intermediary of the respective 
Minorities Office (Article 157). This appeal, provided for in Article 149, 
had a legal character similar to the direct petition to the Council of the 
League on the basis of Article 147, mentioned above. 

We have seen that the Minorities Office first had to proceed as a mediator 
between the petitioner and the authorities of the country involved. In 
ease of failure, the Minorities Office had to present the petition to the 
President of the Mixed Commission within 20 days after it was received or, 
after 1929, within 45 days. At the moment of forwarding the petition 
to the President, the Minorities Office changed its character from that of a 
mediator to that of representative of the authorities of its country. The 
convention provided that ‘‘The President shall give the petitioners and the 
Minorities Office opportunity to submit their observations verbally or in 
writing” (Art. 153, par. 1), but it did not mention hearings in which 
both the representative of the Minorities Office and the petitioner could 
appear as equal subjects of the trial. However, according to Article 596 
of the convention, the Mixed Commission and the Arbitral Tribunal had 
‘to establish their rules of procedure in which they had to take into account 
the respective provisions of the convention. 

The rules of procedure of the Mixed Commission were drafted by Presi- 
dent Calonder and published on December 5, 1922.% Part II is entitled 
“Procedure before the President of the Mixed Commission in matters of 
the protection of minorities’? (Arts. 38-48). Part II refers also to a series 
of articles of Part I, which deals with the Commission as an arbitral body 
for other matters apart from minorities. In this way, according to Article 
22 of the rules of procedure, hearings were instituted. President Calonder, 
in his introduction to the ‘‘Official Series of Opinions,” clearly explains 
this legal point: 


In this procedure the petitioner is granted the legal status of 
a litigant party. His adversary is the director of the Minorities Office 
who represents the authorities. In each case a procedure in writing 
takes place and, as a rule, hearings. Both parties may present pro- 
posals concerning the weighing of evidence and may give all proof 


86 Polish Dziennik Ustaw No. 19, pos. 128, 1923, German Reichsgesetzblatt IT. 1923, 
63, A. 
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to claim their Tights not before an Ia 
national tribunal, but befo national courts, and we should add here that 
inistration was not to be considered as a foreign 


tion under Polish direction and control. 


x Exceptions ions 
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* The individual could be forbidden by his own state to institute à pro 
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administration but, for the Danzig territory, as Danzig’s own administra- | 
d 

| 

| 
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‘A number of authors who admit international personality of indi- 

viduals as well as that of states, give as proof of their ments concern- 
ing capacity of individuals for international rights and duties, legal | situa- l 
tions involving piracy, carriage of contraband, breach of blockade, abuse 
of neutral rights and duties, damaging of submarine cables, slave trade, 
white slavery, espionage, various acts of illegitimate warfare, ete. These 
situations cannot be analyzed here. Nevertheless, in this writer’s opinion, 
individuals appear in these cases as subjects of prosecution and punish- - 
ment by the interested state) To persons guilty of violating legitimate — 
rights of the state under international law, this law authorizes the state 
to apply the sanctions of its municipal law, notwithstanding the citizenship 
of the indicted individual. The state of the offender is not authorized to 
apply normal consular or diplomatic protection. International provisions 
against pirates. (hostes humani generis, according to Roman nomenclature) 
and against all individuals guilty of the criminal activities listed above, | 
allow the state which captures the offenders to proceed ccording to its own 
internal lawa -Analogous to these cases is the situation of stateless persons — 
(apatrides) who are sahardipated to the laws of the country of their resi- 
denceò It is true that very, often in our time national provisions in this 
“i aay implement international agreement within the state’s ‘jurisdic ; 
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can be contended, of course, that in all these cases und i in some others | 
r: his- kind, international personality of individuals is involved to- rr l 
greater or lesser extent. Nevertheless, such cases are- insufficient iy | 
that’ the practice of international law fails to establish the principle o the 
exclusive international personality of the state.) There are, however, other 
se ks which are indeed true exceptions to the 
if thépe cases were more numerous 
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i shee his never been ratified; and lias remained merely as an important 

~ project for the future. In Hudson’s opinion, ‘The opening of the pro- 
» posed Court to individuals has also had little infiuence on later develop- 
though it has exercised a certain ae over doctrinal wri tg 
i (b) The Central American-€ourt o as created by the Treaty 
of Washington of December 20, 1907 y Costa. Rica, Guatemala, 
a and El Salvador. €individual citizens of one of these 


£ A one of ame far signatory states>( Article: 2} pars. b and €). 
he Court was for ten years until a It t with only five 













ed aga ı his appraisal of this 
ari 3 isita, Hudson states thaf‘‘in the ten*cases with which it 
it failed to accumulate experience of much significance’’s and that 


ea 3 the $a cases in which inidividtals were parties was a case of 
` great practical importance, and thé fact that all of them were dis- 
_ missed or declared to be E AN bs them of any co sig- 
nificance in the development of the court’ s jurisprudence. 


(c) The Treaty of Versailles of June 28, 1919, in Part’ VII, ‘Penalties, zs 
provided in Articles 227-230 for punishment of German war criminals, 


~ tional tribunal. > Netherlands refused’ to deliver the forn 
| Emperor to his victors. Analysis of Articles 227 and - 
conelusion that esponsibility of individuals under international law 
iwas here involved. 3 , 
~ (A) Articles 299-304 of the Versailles Treaty and the corresponding 






Arbitral als to deal with claims>between nationals of the 


which -were introduced b individuals, and ruled out four of them, _ 
th ioe al remedi TILE exhausted The BEd case ‘ay ‘ 


above all William II, who should have been tried a eee 


es were admitted to«assert their claims directly before this Court © 


articles of the Masa: treaties after the first’ World ‘War established ` 


Allied and Associated Powers and nationals e defeated Centrdl Powers ; 


but of greater interest to us are the claims, dealt with by the tribunals, of - 


dividual citizens of the victorious Powers agains So respective govern- 
nis De the defeated AA Individuals on the 
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speak in doctrine only of national tribunals and international tribunals 
created jointly by two or more states. Being common means being inter- 
national. ò The competence and organization of these tribunals are based 
not upon national law of the signatory Powers, but upon a concluded 
treaty, which is international law.) If we admit Anzilotti’ s and Makowski ’s 
arguments, we should accept the existence of a divi t into national 
and international law, but into national, international the common law 


» of the states involved.”* This.idea is not consistent with our present con- 


z 


ceptions of international law and constitutes rather an element of con- 
fusion. 

Redslob also denies the international character of these tribunals. He 
asserts that the tribunal itself was not an organ of the law of nations, but 
was gpaiogous to a river commission (commission fluviale), and he con- 
tinues: . As a matter of fact, these States created the tribunal by 
two Phrallel iia of their yublie power, “by two corresponding laws; in 
short, it was an internal tribunal.’’ This opinion is a very origi one, 
since it recognizes mixed arbitral tribunals as national tribunals b, 
at least, does not support the idea of a common tribunal as opposed to an- 
international tribunal, as is clear from his affirmation that a 
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in voting for recommendations-or conventions for ratification of Members, ` ` 
-because in these cases a majority o thirds of the votes cast by delegates 
bes — is necessary. {In any case, delegates of employers and of employees 
senting private persons ivate inte’ ts may oppose in meetings 
ussions the opinions governments, even-of their.ow of their own. » They- may 
ee for reco ations: against their own governments, us bý this 
action, taking the part of foreign g Ta Si the question of 
loyalty Mard their state would not gally involved. %%" 
t is true that these representatives of private persons and associations 
are nominated by their governments (Article 3, paragraph 5 of the Consti- 
tution), but once nominated, they proceed_on an~equal footing with the 
overnment delegates. oe 
$ he literature of international law tends to overlook thisfspecial type See 
intern ational personality ee peewee ‘of the International Labor 
menon is all the more interesting, ¥ 


to -wo aR plays an an important role in present 
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Czechoslovakia, pv. Rumania and Greece, and in Declarations 

before the Leagu Nations which were binding on Albania, and, { 
Estoniay Latvia, and Lithuania.” However, most jurists do not share this | 


opinion, since militeitios were not endowed with procedural capacity before 
the Conneil of the League of Nations, and their complaints were treated 
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an rights and firidanientel pae i Ey i J 
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= 1. THE INTERNATIONAL PERSONALITY OF INDIVIDUALS IN THE œ 
a UPPER SILESIAN CONVENTION 


ba 


y Principal Allied Powers and the Convention 


Several important innovations in the field of international law were 
introduced into this convention as true internati ional experiments, apart 
from the initiative of the two contracting parties. These innovations were 

| instituted by the Council of the League of Nations, acting on behalf of the 
international community organized within the League, and were applied 
by the ‘‘Big Four” Allied Powers. The convention was framed as a 
bilateral agreement concluded and signed by Poland and Germany; but 
in fact the four Powers not only imposed on both states the obligation 
to conclude the convention, but also prescribed its content in detail.®° 
This was done by the Decision of the Conference of Ambassadors, taken 
in Paris on October 20, 1921, in pursuance of Article 88 of the Treaty 
of Versailles, and on behalf of the British Empire, France, Italy and Japan. 

| The Decision was based on the resolution of the Council of the League of 
Nations of October 12, 1921. The Ambassadors acted as an arbitral politi- 
cal body (a peculiar case of so-called political arbitration), though not at 
the request of the states concerned. Their pressure upon the Polish and 
German governments was obvious; both governments proceeded under the 
compulsion of the Big Fo 

_ The President of the Conference, Briand, in his letter sending a copy 
of the Decision to the governments of Poland and Germany, declared that: 


he Allied Powers consider their decision as constituting one entirety, 
and they are firmly decided to enforce the observance of all parts of 
the decision. (. .. Les Puissances Alliées considèrent que leur dé- 
- cision constitue un tout dont elles sont fermement résolues à faire 
observer les différentes parties.) 8? 


` Article II of the Decision provides in the. first paragraph that the 
German and Polish governments will donelader as early as possible, and 
in aceordance with the last paragraph of Article 92 of the Treaty of 
_ Peace, a convention to give effect to the provisions which follow. These 
provisions concerning various subjects are outlined in detail. Of special 
interest is section K entitled ‘‘Rights of Nationality and Domicile and 
. Protection of Minorities in Upper Silesia.’ The fi agraph of the 
section provides that the Treaty with regard to the Protection of Minorities, 
concluded on June 28, 1919, between the United States of America, the 
British Empire, France, Italy and Japan on the one part, and Poland.on 


80 See, on this, Quincy Wright, ‘The End of a Period of Transition,’? loc. oit. 612. 

81 The Conference of Ambassadors was then composed of Lord Harding of Penshurst 
(British Empire), Jules Cambon (France), Bonin (Italy) and Ishii (Japan), and 
ee over by Aristide Briand, the French Foreign Minister. 

82 English text of the Decision in League of Nations Doc. II. A. 16923/14742; also 
a Kaeckenbeeck’s book. It was published in the Polish Dziennik Ustaw (Journal of 
- Laws) and in the German Reichsgesetzblatt in French original and in Polish and Ger- 
_ man translations, respectively. 
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TEL. Tae INTERNATIONAL PERSONALITY or INDIVIDUALS IN THE 
SF UPPER SILESIAN CONVENTION 


1. Principal Allied Powers and the Convention 


MA 


Several important innovations in the field of international law were 
introduced into this convention as true international experiments, apart 
_ from the initiative of the two contracting parties. These innovations were 
` instituted by the Council of the League of Nations, acting on behalf of the 
international community organized within the League, and were applied 
by the ‘‘Big Four’’ Allied Powers. The convention was framed as a 
bilateral agreement concluded and signed by Poland and Germany; but 
in fact the four Powers not only imposed on both states the obligation 
to conclude the convention, but also prescribed its content in detail.®° 
This was done by the Decision of the Conference of Ambassadors, taken 
in Paris on October 20, 1921, in pursuance of Article 88 of the Treaty 
of Versailles, and on behalf of the British Empire, France, Italy and Japan. 
| The Decision was based on the resolution of the Council of the League of 
Nations of October 12, 1921.8 The Ambassadors acted as an arbitral politi- 
cal body (a peculiar case of so-called political arbitration), though not at 
the request of the states concerned. Their pressure upon the Polish and 
German governments was obvious; both governments proceeded under the 
compulsion of the Big rot 
= The President of the Conference, Briand, in his letter sending a copy 
of the Decision to the governments of Poland and Germany, declared that: 


The Allied Powers consider their decision as constituting one entirety, 
and they are firmly decided to enforce the observance of all parts of 
the decision. (. .. Les Puissances Alliées considèrent que leur dé- 
cision constitue un tout dont elles sont fermement résolues à faire 
observer les différentes parties.) 8° 


Article II of the Decision provides in the first paragraph that the 
German and Polish governments will conclude, as early as possible, and 
in aceordance with the last paragraph of Article 92 of the Treaty of 
Peace, a convention to give effect to the provisions which follow. These 
` provisions concerning various subjects are outlined in detail. Of special 
- interest is section K entitled ‘‘Rights of Nationality and Domicile and 
Protection of Minorities in Upper Silesia.” The fifth paragraph of the 
section provides that the Treaty with regard to the Protection of Minorities, 
concluded on June 28, 1919, between the United States of America, the 
British Empire, France, Italy and Japan on the one part, and Poland.on 
80 See, on this, Quiney Wright, ‘‘The End of a Period of Transition,’ loc. cit. 612. 
81 The Conference of Ambassadors was then composed of Lord Harding of Penshurst 
(British Empire), Jules Cambon (France), Bonin (Italy) and Ishii (Japan), and 
presided over by Aristide Briand, the French Foreign Minister. 
` 82English text of the Decision in League of Nations Doe. II. A. 16923/14742; also 
_ in Kaeckenbeeck’s book. It was published in the Polish Dziennik Ustaw (Journal of 
Laws) and in the German Reichsgesetzblatt in French original and in Polish and Ger- 
_ man translations, respectively. 
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the other part, shall be applicable to those parts of Upper Silesia defi- 


nitely recognized as part of Poland, and that the principles of equi and 


the maintenance of economic life in Upper Silesia demand that the 
Government should be bound to accept, at least for the transitional period 
of 15 years, stipulations corresponding to Articles 1, 2, 7, 8, 9 (paragraphs 
1 and 2), 10, 11 and 12 of the said treaty, as regards those parts of Upper 
Silesia definitely recognized as part of Germany. It provides further: 


The provisions of the agreement to be concluded between the German 
and Polish Governments in order to put into force the above men- 
tioned principles, constitute obligations of international concern for 
Germany and Poland, and shall be placed under the guarantee of the 
League of Nations in the same way as the provisions of the Treaty of 
June 28th 1919. 


After having outlined the tights of the minorities to address petitions to 
the Council of the League medium of their states, 
the Decision of the Conference of Ambassadors orders: 


“The following bodies shall be constituted to supervise the carrying 
out of these measures: 

1. An Upper Silesian Mixed Commission, consisting of two Germans 
and two Poles, from Upper Silesia, and of a President, of another 
nationality, appointed by the Council of the League of Nations; 

2. An Arbitral Tribunal, entrusted with the duty of settling any 
private disputes which might result from the application of the Con- 
vention referred to above. This Tribunal shall be eomposed of one 
arbitrator appointed by the German Government, and one arbitrator 


appointed by the Polish Government. The Council of the League of — “ie 


Nations shall be requested to appoint the President of this Tribunal. 


The Allied Powers kept close watch over the implementation of their 
Decision. They did not fail to include in Article III of the Decision the 
following provision : 


The Convention provided for by Article II above, shall be con- 
cluded between a German and a Polish plenipotentiary under the 


presidency of a person, appointed by the Council of the e of 
Nations, that person ti a casting vote in case the parties to 
agree. t 


Thus Mr. Felix Calonder, hoist President of the Swiss Confederation, 
was President of the Polish-German Conference at Geneva to draft the 
convention, and Mr. Georges Kaeckenbeeck, from the Secretariat of the 
League of Nations, was chairman of the drafting committee. Both emi- 
nent jurists were later appointed by the Council of the League to serve 
in Upper Silesia for a period of fifteen years: Mr. Calonder was President 
of the Mixed Commission and Mr. Kaeckenbeeck served as President of the 
Arbitral Tribunal. 

All these facts are recited to show that the Upper Silesian experiment 
was not a set of rules of a particular international law, but an experiment 
of the League of Nations initiated by the Allied Great Powers and en- 
forced by them. | 
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E 2 The Individual as a Contending Party before the Arbitral Tribunal 
= Article 5 of the convention provides that 


The question as to whether or to what extent an indemnity for the 
abolition or diminution of vested rights must be paid by the State, 
will be settled directly by the Arbitral Tribunal on the complaint of 
the person enjoying the right.®* 


yh the question as to whether a citizen can sue his own state before an 
arbitral tribunal, on the basis of Article 5 of the convention, arose in 
the case of Steiner and Gross v. Poland in 1927, and was answered affirma- 
tively by the Tribunal in its decision of March 30, 1929. This precedent 
determined the extent of the Tribunal’s jurisdiction with regard to the 
protection of rights acquired prior to the transfer of sovereignty. The 
Tribunal stated that it was not proper to introduce in Articles 4 and 5 of 
the convention the rule that under international law citizens might not 
bring an action in an international court against their own country. The 
relevant provisions of the convention ‘“‘created a special contractual law 
as between the parties, and in that respect they overrode the general law 
as far as the parties were concerned.” * Here it should be added that, 
in fact, not the parties to the convention, but the Allied Powers, through 
the parties’ medium, overrode the general rule of international law. 

The Rules of Procedure of the Tribunal of March 9, 1923 (published 
with all further amendments in both Polish and German Journals of 
_ Laws), make in Articles 16-24 no distinction whatsoever between the 
_ representatives of the governments and the private persons as parties in 
the dispute. A private individual enjoys full equality with the govern- 
ments before the Tribunal, and can sue at will his own state before this 
international body. Full international procedural capacity was conferred 
here upon individuals under the auspices of the League of Nations. 


3. The Individual in the Upper Silesian Protection of Minorities 


In contradistinction to the general system of international protection of 
minorities introduced in Central, Northeast and Southeast Europe after 
ithe first World War, the Upper Silesian minorities could address their 
petitions directly to the cil of the League of Nations. The convention 
provided in Article 147 that the Council of the I League was competent 
to pronounce on all individual or collective petitions relating to the pro- 


88 French is the original text of the convention. English translation in League of 
Nations Documents and in Kaeckenbeeck’s book. We quote from Professor Kaecken- 
beeck’s translation. 

84 Kaeckenbeeck, op. cit, 52-54. Cf. Arbitral Tribunal Decisions, Vol. 1, p. 2 ff., in 
the Zbior Urzedowy Orzeczeń Trybunalu Rozjemezego dla Górnego Sląska, in Polish, 
or in the Sammlung von Entscheidungen des Schiedsgerichtes fiir Oberschlesien, in 
German (Berlin, de Gruyter, 7 volumes, containing 127 decisions). The case of Steiner 
_ and Gross v. Poland was reprinted also in Annual Digest and Reports of Public Inter- 
national Law (London) 1927-1928, Case No. 188. Cf. also Kaeckenbeeck, ‘‘The Pro- 
tection of Vested Rights in Tatera Law,” 17 British Year Book of International 
Law 2 $ (1936). 
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visions on protection of minorities, and directly addressed to it by members 
of a minority : 


When the Council forwards these petitions to the Government of the 
State in whose territory the petitioners are domiciled, this Government 
shall return them with or without observations to the Council for 
examination. 


The provision of Article 147 caused much trouble to the Council, because 

this high organ of the League of Nations was often called upon to examine 
questions of minor importance, and it lacked authority to send the petitions 
first to the Minorities Committee of the Council, which functioned for cases 
under general minorities protection. Nevertheless the minorities ac- 
quired international personality in this procedure only to a very limited 
extent. Itis true that they were allowed to enter into direct contact with 
the Council of the League, and that their character as petitioners was recog- 
nized, while under the general provisions for the protection of minorities, 
the minorities were considered as mere informants. But the Upper 
Silesian minorities, acting acċording to Article 147 of the convention, were 
not allowed to proceed before the Council. A petition was a matter of 
discussion between the members of the Council who decided to sponsor 
such petition, on one hand, and the representative of the state against 
which the petition was directed, on the other hand. The Council finally 
had to decide as to the solution to apply. 

Quite different was the petitioner’s legal status in the local Upper Si- 
lesian procedure in international protection of minorities. The latter pro- 
cedure was provided in Articles 148-157 of the convention. Excerpts of 
these provisions, relative to the subject of the present article, read: 


ARTICLE 148 


In order to ensure that petitions emanating from members of a 
minority and relating to the interpretation or application of the pro- 
visions of the present Part should receive uniform and equitable treat- 
ment from the administrative authorities in each of the two parts of 
the plebiscite territory, each of the two Governments shall establish 
a Minorities Office in its part of the plebiscite territory. 

ARTICLE 149 

As regards the eppiiegtion and interpretation of the provisions of 
the present Part by the administrative authorities who receive orders 
from higher authorities, members of a minority may submit a petition 
to the Minorities Office their State for examination, in co; 
with the following provisions. In accordance with the special 
tions contained in the following articles, the Minorities oies shall 
then forward these petitions to the President of the Mixed Commission 
for his opinion. If the petitioners are not satisfied with the action 


85 We cannot enter into the m of these regulations, based upon numerous resolu- 
tions of the Council of the See Société des Nations, Protection des minorités 
de langue, de race ou de religion la S.d.N. (Genéve, 1931), where all texts pertain- 
ing to this matter are published. In connection with Art, 147, cf. 1 Hyde, op. cit. 39. 
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~ taken in the matter by the administrative authorities, they may appeal 
to the Council of the League of Nations. 


ARTICLE 152 


1. In all the cases provided for in Articles 150 and 151, if the 
Minorities Office does not succeed in giving satisfaction to the peti- 
tioners, it shall forward the petition with its observations to the Presi- _ 
dent of the Mixed Commission. 

2. Each Minorities Office shall represent the authorities of its 
country in relations with the President of the Mixed Commission. 


If the competent national authority did not accept the opinion of the 
President favorable to the petitioner, the latter could appeal to the League 
of Nations, sending his appeal through the intermediary of the respective 
Minorities Office (Article 157). This appeal, provided for in Article 149, 
had a legal character similar to the direct petition to the Council of the 
League on the basis of Article 147, mentioned above. 

We have seen that the Minorities Office first had to proceed as a mediator 

_ between the petitioner and the authorities of the country involved. In 
ease of failure, the Minorities Office had to present the petition to the 
President of the Mixed Commission within 20 days after it was received or, 
after 1929, within 45 days. At the moment of forwarding the petition 
to the President, the Minorities Office changed its character from that of a 
mediator to that of representative of the authorities of its country. The 
convention provided that ‘‘The President shall give the petitioners and the 

Minorities Office opportunity to submit their observations verbally or in 
writing” (Art. 153, par. 1), but it did not mention hearings in which 
both the representative of the Minorities Office and the petitioner could 
appear as equal subjects of the trial. However, according to Article 596 
of the convention, the Mixed Commission and the Arbitral Tribunal had 
‘to establish their rules of procedure in which they had to take into account 
the respective provisions of the convention. 

~ The rules of procedure of the Mixed Commission were drafted by Presi- 

= dent Calonder and published on December 5, 1922.% Part II is entitled 
“Procedure before the President of the Mixed Commission in matters of 

_ the protection of minorities’’ (Arts. 38-48). Part II refers also to a series 

of articles of Part I, which deals with the Commission as an arbitral body 
for other matters apart from minorities. In this way, according to Article 
22 of the rules of procedure, hearings were instituted. President Calonder, 
in his introduction to the ‘‘Official Series of Opinions,” clearly explains 
this legal point: 


In this procedure the petitioner is granted the legal status of 

-a litigant party. His adversary is the director of the Minorities Office 
who represents the authorities. In each case a procedure in writing 
takes place and, as a rule, hearings. Both parties may present pro- 

~ posals concerning the weighing of evidence and may give all proof 


88 Polish Dziennik Ustaw No. 19, pos. 128, 1923, German Reichsgesetzblatt IT. 1923, 


g 
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which they deem useful. The President may consider the evidence 
ex officio. As a rule, he is not bound by the proposals of the parties.’ 


The President of the Mixed Commission affirmed the recognition of 
individuals as “subjects of international law. „Thus, during the peri 
1922-1937, private persons on the one hand, and representatives of the 
Polish or German governments on the other hand, proceeded as equal 
\parties before an international commission. The President was fully aware 
of the exceptional character of this legal situation. In his farewell speech 
at the closing session of the Commission on July 15, 1937, he emphasized 
that the procedure under Articles 149 and following of the convention was 
analogous to a civil procedure, and that the protection of minorities with 
which he had to deal ‘‘ was a completely new one, unique of its kind . . .’’** 
In 2,283 cases individuals proceeded as subjects of international law be- 
fore the President of the Upper Silesian Mixed Commission. 

Let us remember now what that most competent expert, Mr. de Azcarate, 


for a long time Director of the Minorities Questions Section of the - ; 
of Nations, writes about the Upper Silesian procedure in minorities ques- 
tions: 

On the basis of the provisions of the Convention, the President of" 
the Mixed Commission established, as preliminary to the statement ~ 
of his ‘‘Opinions,’’ a procedure somewhat resembling a judicial one, 
in which the petitioner (i.e. the minority) and the Minorities Office 
representing the government, assumed the character of two contending 
parties in a judicial trial . . . 


x 
F 


The judicial procedure established by the President of the Mixed — 
Commission was an entirely inflexible one; with an integrity, devotion © 
and impartiality which cannot be too greatly admired, and which 
earned universal respect, he strictly carried out the mission of a judge, 
but never that of a friendly mediator. z 


Azcarate stresses the importance of the” Upper Silesian experiment to 
the future: % 


I have felt it necessary to give these details, as Upper Silesia consti- 
tutes the only precedent for a system to which recourse may con- 
ceivably be had in the future when dealing with political difficulties 
created by existence of national minorities or other problems of a simi- 
lar nature. Its outstanding feature consists in the despatch to the 
territory in question of tis international agent, entrusted with the 
task of settling the difficulties on the spot. If a system of this kind 


87 Urzedowy Zbiór Pogladéw Prezydenta Górnośląskiej Komisji Migszanej (Cieszyn, 
1937) (Official Collection of Opinions of the President of the Upper Silesian Mixed 
ung der Stellungnahmen des Präsidenten der 
Gemischten Kommission fiir Oberschlesien (Berlin, 1937, de Gruyter). The collection 
contains 127 Opinions of President Calonder in minority disputes. 

88 League of Nations, Archives of the Mixed Commission for Upper Silesia. Cf. 
Reports on 2,283 petitions received by the President, according to Art. 149 of the 
convention, in 8 mimeographed volumes. Calonder’s speech is also in Kaeckenbeeck’s 
book at pp. 844-853. 
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should ever be employed, nothing is more likely to contribute to its 

success than a careful and objective analysis of the first experiment 

carried out in Upper Silesia, of which I have given a rapid and super- 
_ ficial summary in the preceding pages.** 


The rules of procedure established by the President of the Mixed Coth- 
‘mission were the last link in the hierarchy of international norms which 
created international personality of individuals in Upper Silesia. The 
way leads from Article 88 of the Versailles Treaty, through the Decision 
of the Conference of Ambassadors which was based upon the resolution 
of the Council of the League of Nations, and on through the Geneva 
Convention and its Article 596 authorizing the President to establish the 
rules of procedure of the Commission.°° 
X IV. APPRAISAL OF THE PERSONALITY OF INDIVIDUALS IN THE PRACTICE OF 
INTERNATIONAL Law 


3 we consider the practice of international law today, we see that 
almost none of the legal provisions, which were analyzed above and which 
established the international personality of individuals, are in effect. 
We may say that individuals are, to an unusual extent, granted the rights 
and duties of a subject of international law by the Constitution of the 
International Labor Organization. And that is all. practice, the 
traditional concept of international law reigns decisively in spite of all the 
opinions and hopes expressed by theorists before and following the last 
World War. Neither the Treaties of Peace concluded with the former 
satellites of Germany in Paris on February 10, 1947, nor the Treaty’ of 
_ Peace between forty-eight countries and Japan concluded in San Francisco 
_ on September 8, 1951, provide for the right of the individual to claim 
` his human rights before an international court or other international 
.body.} Marcel Sibert ‘is therefore correct when he speaks of the ‘‘Repug- 
nance of the practice of international law to making an individual a 
subject of international law.’") (Répugnance du droit positif à faire de 
Vindividu un sujet de droit.) **” The United States is particularly sensitive 
on this point. In the Treaty of Versailles the United States made several 
reservations (in Article 299) with respect to the competence of the Mixed 
Arbitral Tribunals. J At the time of replacing the Treaty of Versailles, 
which she did not ratify, by the Treaty of Peace with Germany in Berlin 


89 Pablo de Azcarate, The League of Nations and National Minorities (Washington, 
Carnegie Endowment for International Peace, 1945), pp. 154, 155, 157. 

80 The Upper Silesian Geneva Convention, when published in the official Journals of 
Laws of Poland and Germany, became a self-executing treaty; individuals were author- 
ized to base their petitions or lawsuits directly on its provisions. If, however, the 
individual’s action was brought before an administrative or judicial organ of his own 
country, he did not appear as an international person. He acquired this character when 
proceeding before the Arbitral Tribunal or before the President of the Mixed Com- 
mission, This difference makes the division between the individual’s legal position 
under international law, according to the Upper Silesian Convention, and his position 
based upon the ‘‘Beamtenabkommen,’’ where the persons interested could proceed only 
before their national courts. 91 Op. cit. 480-432. 
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subsequently by other states; secondly, that the main representatives of the 
two opposed ideological, social, economic and political blocs, into which the — 
present world is divided, agreed to, these principles.) To this d be 
added the Resolution adopted by the General Assembly of the United 
Nations on December 11 1946? on the initiative of the representation of the 
United States, in which@the General Assembly: alo. 


. . . Taking note of the Charter of the Nürnberg Tribunal 
August 1945 fọr the prosecution and punishment of the major 
criminals: (1)@Reaffirms the principles of international law reco 
by the Charter of the Niirnberg Tribunal [of 8th August 1945] and 
the Seer of the Tribunal. 


Thus ¢h e principle of the international responsibility. of individuals was fa 
Thus ed by the Assembly which solemn ly confirmed d the reasons 
of the Judgm ent. 


This princi principle ae be weakened by opinions of Soviet jurists who, 
in the last few years, defending by artificial arguments the principle of 








a 





ne 


the sovereignty of states, have tried to deny the international character of 
the Niirnber g Tribunal and d to pre present it as a commo; on a tribunal of the | 
victorious. Powers which occu ied Germany.” m They tend to forget that 


the Tribunal was created on behalf of the United Nations, and did not 


have to apply - either German municipal law or the r national law of the 


kd 


victors, but general Sneon o eustoma: d conventional law, and 
particularly the provisions of tl the Charter of August 8, 1945.7° 
There is another group of jurists who interest us less her who, 


though not entering into discussion of the Tribunal’s international char- 
acter or of the personality of individuals, are critical of the legal founda- 

tions of the Charter of August 8, 1945, and of the J joe 1 We need - 
not analyze their arguments here. 


77 The Soviet standpoint before and during the Niirnberg Trial was prese y 
A. N. Trainin in his book, E Pionki ia under Criminal Law (London, oak 
See also studies of the Soviet writers in this field (D. B. Levin, A. N. Trainin, W. N. | 
), cited in the above-mentioned Soviet textbook of internatio cae fe 
), p. 637. _ During the first two years after the war, these pe 













j 
} id 
rer of rights and duties under bitorastianlahy aw is A 
han it is at | resent, it appears less art 
imes and T cases as an exceptional 
these rather disreputable objects of 


merly Chancellor of Great mt UO. 
“Hankey (London, 1951). See also Dr. 

a, ‘The Nürnberg Trial against the ri 
3 A.J.I.L. 223 ff. (1949). The author, « ago 
(lowes and of ofa leon d? Mek pein P 
the Charter and the trial have beyond 
See aoe law retroactively.’? | 






Sar’ Crimea, with wpostacript by 
Ehard, Minister-President of Bava 
per oho mye male 
the point of view of influential Germ 
states openly, on p. 241, that ““. . 
prairie a all ha 
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III. TAE [NTERNATIONAL PERSONALITY OF INDIVIDUALS IN THE 


E Se 
ee AE i UPPER SILESIAN CONVENTION ; 


1. Principal Allied Powers and the Convention 


Several important innovations in the field of international law were 
introduced into this convention as true internatiðnal experiments, apart 
_ from the initiative of the two contracting parties. These innovations were 
“instituted by the Council of the League of Nations, acting on behalf of the 
international community organized within the League, and were applied 
by the ‘‘Big Four” Allied Powers. The convention was framed as a 
bilateral agreement concluded and signed by Poland and Germany; but 
in fact the four Powers not only imposed on both states the obligation 
to conclude the convention, but also prescribed its content in detail.®° 
This was done by the Decision of the Conference of Ambassadors, taken 
in Paris on October 20, 1921, in pursuance of Article 88 of the Treaty 
of Versailles, and on behalf of the British Empire, France, Italy and Japan. 
The Decision was based on the resolution of the Council of the League of 
Nations of October 12, 1921.8 The Ambassadors acted as an arbitral politi- 
cal body (a peculiar case of so-called political arbitration), though not at 
the request of the states concerned. Their pressure upon the Polish and 
German governments was obvious; both governments proceeded under the 
compulsion of the Big Fo 
_ The President of the Conference, Briand, in his letter sending a copy 
of the Decision to the governments of Poland and Germany, declared that: 


The Allied Powers consider their decision as constituting one entirety, 
and they are firmly decided to enforce the observance of all parts of 
the decision. (. .. Les Puissances Alliées considèrent que leur dé- 

cision constitue un tout dont elles sont fermement résolues à faire 
observer les différentes parties.) 8? 


Article II of the Decision provides in the first paragraph that the 
German and Polish governments will conclude, as early as possible, and 
in aceordance with the last paragraph of Article 92 of the Treaty of 
Peace, a convention to give effect to the provisions which follow. These 
provisions concerning various subjects are outlined in detail. Of special 

interest is section K entitled ‘‘Rights of Nationality and Domicile and 
Protection of Minorities in Upper Silesia.’ The fifth paragraph of the 
section provides that the Treaty with regard to the Protection of Minorities, 
concluded on June 28, 1919, between the United States of America, the 
British Empire, France, Italy and Japan on the one part, and Poland.on 
80 See, on this, Quincy Wright, ‘‘The End of a Period of Transition,’’ loc. cit. 612. 
81 The Conference of Ambassadors was then composed of Lord Harding of Penshurst 
(British Empire), Jules Cambon (France), Bonin (Italy) and Ishii (Japan), and 
presided over by Aristide Briand, the French Foreign Minister. 
be 82 English text of the Decision in League of Nations Doc. II. A. 16923/14742; also 
_ in Kaeckenbeeck’s book. It was published in the Polish Dziennik Ustaw (Journal of 

Laws) and in the German Reichsgesetzblatt in French original and in Polish and Ger- 
_ man translations, respectively. 
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 Augùst 25, 1921, the United States substituted for the Mixed Arbitral 
“Tribunal a Mixed Claims Commission before which individuals were not 
allowed to proceed.**¥"Hudson writes on this score that claims are easily 
ora up, and thatmost-states would probably be unwilling to be com- 
si l defend any claim which might be advanced by individuals, even 
crema. limits were placed on the international jurisdiction) He 


Some States, e.g., the United States of America, have not b willing 
} ti penr to Sata against the claims of aliens pas before 
on m national claims courts; their assumption of an obligation 

permit claims to be made against them by individual aliens in an 

morte difficult'to envisage.” 
: that is 80, how impossible‘it would be to imagine, under the present state 
_ of international relations, an agregment of a concluded without any 4 
_ external pressure or compulsion, « te 
before international bodies agai t thei t i 

These developments lead u: Rae’ A i 
or bad effects of the system rape apeiga 
Powers in Upper Silesia. 
negative results. It ser 
viduals toward their ov, 
this system was “abt 
citizen denouncing 4 
Mixed Commissior 


international tribunal, is even mor 







na 
























ed for political purposes. On the other hand, a 
is country’s government before the President of the 
or the Council of the League of Nations was considered 
tizens as a kind of traitor His relationship with his 
rities and with the citizens belonging to the majority be- 
d.the relations betweeh theytwo countries interested in the 
ame more and more tense.*t? This statement does not mean 
ter is definitely opposed to the right of individuals to defend 
sts before international tribunals and organizations. On the 
ere appears no important reason why they should not be 
proceed directly before an international body against a foreign 
, if that is necessary or even useful to their interests and not 
ul to the interests of their own. gounizy. Many writers hold the 
e point of view. — Acs aa : 
Rundstein correctly points out that history teaches that many disputes 

lving the interests of individuals and having an exclusively private 
character exerted a harmful influence on the intercourse of states. He 
therefore affirms that ‘‘there are enough sensible reasons to endow the 
individual with the right of suing foreign States before the respective 
international bodies, and to appear before them as a contending party.’’ °° 
92 Of, Korowicz, La Souveraineté, op. cit. 166-172. = 


93 International Tribunals, op. cit. 202. ; 
_ Cf, Korowicz, Une Expérience, op. cit. 161-174; also ‘‘La Personnalit 
nationale de 1’Individu,”sin Revue Internationale Française du Droit des Gens, Vols. 1- 
2 (Paris, 1938), and special reprint. See also the impressive book of William John 
Rose, The Drama of Upper Silesia (London, 1935). ~ F 


98 Op. cit. 360. z 
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He mentions several conditions under which this right poa gra . 
Hudson expresses his point of view on this i as follows? 

The State of which the individual claimant is national angi geen 
itself to have an interest in the prosecution of a claim agains ao A 
State, and cases might arise in which such prospihon — a 

eemed to be incompatible with the course of ree: any 
one The interest of the claimant’s State mig cant ee 
protected, however, if the claimant were rna to o se A aig 
or tacit permission before instituting a procee me 4 x “ Lae 
provision, the creation ofan international juris A am oik n 
vidual claimants might have the advantage of relieving 
of tedious responsibilities.’ \ 


Dealing with a project placed before the ae ee ooh 
in 1938, which provided for access by\ individua z 
of International Justice, Hudson states that: 



















in conferring on the Court com- 
es, the time can hardly be ripe 
; the Court to individuals. 


Until further progress has been mad 

= _ pulsory jurisdiction with respect to Sta 
- for considering an extension of access 1 ; 

’s point of view is still 
e years before, when the 
the international com- 


These words were written in 1944, but Hudsd 
valuable, perhaps even more so in 1956 than twely 


nventions on human 
ell as outside the 
propose various 
these excellent 
rists of inter- 
f states, and 
e still very 


_ International lawyers elaborate projects and draft ed 


rights, of an international penal code, ete., within as 
United Nations Organization.” “Tn their noble efforts they 
* forms of international personality of individuals, but all 
plans remain on paper.°® Ç Despite the fact that many thed 
national law criticize the ‘obsolete concept” of sovereignty ¢ 
Some statesmen join them in this attitude, governments ar 
‘strongly attached to the “‘obsolete concept,’’ although less so 
nineteenth ceatury.) Lord Phillimore’s statement in the Co 


36 International Tribunals, op. cit. 201, 
97 Ibid. 201, 203. 


courts as a symptom of a tendency to create a real international society. Proceedii Wks 
of A.S.LL., 1941, pp. 26 f. 
99 Cf., e.g., Draft Articles for Inclusion in Covenant of International Court of Huma 


Rights, of May 10, 1948, U.N. Doe. E/N.A./C.1./7. Also in Prof. Sohn’s collection, 
op. cit. 568. Art. 17(1) of the draft provides: 


1. The following may be parties in es 
a) States, 
b) Individuals, 
¢) Groups of individuals, 
d) Associations, wheth 
See also Draft Stat 


sc. before the Court: 
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tended, it was but incompletely achieved. (ue Security Councilhas,under 

the o Charter, a a special field of activity, Dumbarton Oaks proposals 

gave the General Assembl an. analogous but more restricted competence. | 
Nevertheless, as will be seen, the functions of: both orgāns were already — 
overlapping. in that stage. Moreover the: San Rrancisco Conference de- p> 

Tr cided eni in the original draft a new p provision (now Arzicle 10) which E. 

; Added ji 


1 ae Therefore? the delimitation of the ae between Securit H 
Couneil and General 2a depends in the first-place upon the inter 


hich are the object.of our further pts wt 


eas 


Council Which is ‘exclusively entitled to take action, or at=least enforces 

ment action, for the maintenance of peace.) Am othen@rguments; that_ 

opinion is based upon Article-24 of th Charters tyne that Article 24 
gives the | Security, Council the responsi ity for the maintenanc® of inter- 
national peace and security. Sit might, however, ‘observed: that Article’ 

24 uses: s the term “primary resfionsibility’? which i es the existence of 

a secondary © subsidiary ia pynieh SRE delegate, 
Qaid upon the General eee > ‘two other terms of Article 24 
serve to be mentioned, sere of t eke iele it is said that the 
A “@ Members ` of the United ee, Eee eer onthe Security Council tlie 
; ~ functions. as defined in- daca Phe iva of the same paragraph 
indicate that the Security Council acts ‘fon behalf”. of the Members of the 

‘United d Nations.° Ma 

g Article pate agra ph °2, gat ase which seems to be 
helpful for o iohetriction of the pMin discharging its duties set 
h in paragraph Security Council shall act in accordance with 

ë Purposes and Principles, of the United Nations. That phrase has in 
MChapter I of the Charter entitled eee and Principles.” 

z the purposes Article 1 mentions is that “to maintain ititernational 

ee and security? “by effective. collective measures,’’ Those measures 
zare to be taken ‘‘for the. prevention and (a a threats to the peace, 
and for the auppression . of acts of. aggression or- other ‘breaches of the 


Publication No. 2349, p: 60) points out as an advantage of the Charter, as compared 

with the Covenant of the League of Nation, that the Assembly and the Council of 

7 the League had identieal functions, whereas the functions oE General Assembly and 
"the Security Council of the United Nations are different. visu 

E A/C.1/8R. 360, p. 10i, Of. Bentwich snd Martin, A Commentary on the Charter 

the<United Nations 61 (1950). = 

Professor Kelsen’s opinion (The Law of the ‘United ‘Nations 280-281) tho 

e phrases, where they are to be found; haye no legal importance, 

indifferent or “superfluons. We cannot share that opinion. As it will be 

or, the said words and statements haye thoir moaning: and are of. great 

ae! ae —"** ease a situation te should arise, 


= eae 


retation tion “of those resi 
ca 
Tn the ae of the opponents of the Resolution, it. is the Security, 












ig 
Profiad Pinte 


Da * 1. smnonvonos 
During the discussion of the United Nations’ resolution “Uniting for 
Peace > (hereafter called ‘‘ ution”), many arguments were advanced Sig 
for and against the Resolution.4 Opposing interpretations of the 
end quotations fromy authorities in international law were amply u 
prove the assertions of each side. It seems useful to make a ; 
vey of the principal Yegal-qu jestions inv , taking duly into account 
e arguments set forth during the of the Resolution. “? 
The objective of the Resolution was as to improve the aa 
Tnited Nations for Preserving “peacé.® It was: done b 
possibilities ‘Sf lective action throngh the. medium of the General As- 


E I i ra! ae the Resolution’s opp ponents 
Jae Sees ae ni dy fhe Charter, by y siperseding he Secu 


the 


ional. Law, University of Zagreb = tf 


a 


è E R w = a 
` s" J w ¥ 4a Ta 
oT : = 


oe 






















he 









Charter as a 


one of the fo 
was built up ‘on the 1 


permanent members of tie Seer 
fore - inconsistent with the Charité te 
Charter contrary to the p ons 

Phat being thé principal = blem, we might. 






the oe sof internation 
=“ bet at em cone erning : z 





23 ms thet the functions. ne General Ass 

_ Security uneil are strictly separated. < “Though this this 
; a ed 
ject of the discussion and therefore aana a E 
377 A (V), U.N. General Assembly, 5th See sitet me, oe 
See: X er oe : 
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Re ‘ it was but a achieved. £ The heoi Council has, under 
wae: ike acme special field of activi f Dumbarton Oaks proposals 
“gave the General Assemb but more restricted competence. 


oe - Nevertheless, as will be seen, the functions of: both. organs were already 
“ overlapping in that stage. Moreover the San Francisco Conference de- 
tae ct Oe in the original draft a new bag (now ‘Article ne whieh 


a 


d = Assembly’ s futons almost. universal, subject only to Sbrtain restric- 





~~ Cotneil and ` General Assembly depends in the first-place upon the inter 
“pe efation o. of those tian are the objectof our further investiga 
























Council ch is exclusively entitled to take action, or at-least enforces 


“See 


| Ment action, for-the maintenance of peace, Am otherserguments; that_ 


“opinion is based upon Article.24 of the Gotan ‘tee that Article 24 
-giyes the Security. Council the responsibility for the maintenanc®*of inter- 


24 uses i uses’ the term “primary #esfionsibility”? which implies the existence of 
E seconda ary f subsidiary respouisibitity which Sea a delegate, 

aid. upon the General Assembly.”) P Also two other terms of Article 24 
rve to be mentioned. Lit paragraph 1 o atone: it is said that the 
| Members of the United Nations, ‘‘ confer” on »the Security Council the 
fe tions as defined in that phrase. Ube last words of the same paragraph 
indicate that the Security Semel acts ‘fon n behalf” c of the Members-of the 
ees Nations.° i ; 





ragraph 2, contains Tite phrase which seems to be 
selenite of the in. discharging its duties set 
F Security Council shall act in accordance wath 
oses and Principles, of the United Nations. That phrase has in 
apter | Lo of t the. he ster = ~ Parposes and Principles. be 


z E eop a een sl and. a o chelate to the peace, 
4 Sind for the pret: of acts of: Aggression or other breaches of the 


P Publication ‘No, 2349, p: 60) points outas an advantage ofthe Charter, as compared 
with the, Covenant of the League of gr the Assembly and the Counci) of 
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-superfluo ; As it will be 

i Sd ap sista, nage EEA ig and are of great 
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tions. Therefore’ “the delimitation of the functions. between = 


ie the pmen of the opponents of the a ARENS it_is.the Security, 


rational peace and security. silt might, however, rved that Article’ 


should arise, j ` 
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ie 


of | the United: Watios 
The special functions of th Seturity Council v et to-the situa 

tions dealt with by the Resolution are laid down'in Chapter VII of +h 

Charter. That aspect willbe treated in the following sects 


[a im Fon so THE E GENERAL 1 Asabar 


Let us examine eather th Generat “Assembly has any functionsdn Te- 
E oe of the matters which, under Arti¢le 24, belong to the responsibi © 
=: “of the Secu Council. For ~= purpose, we shall consider the pertinent b 
K „provisions 6 of the Charter. és 
£ i. While the remaining artidles of “Chapt e ve the General Assem 
_ | certain more or less determined powers, Article PAR ‘a general 
~i inserted, we know, at San! Francisee nder that article there 
question hich is excluded fr m the General Assembly's authority. 
cording -to Article 10, the bly’s funetions embrace all the k: 
of the United Nations under the Charter which, because of the wide forma. 
lations of Chapter 1X, cover almost all sectors of international relations 

particular, ay task entrusted to any orgar -of the United 
‘Nations falls by-¥ of Article 10 within the scope of Genera! As- | 
sembly’s functions ence, the General Assembly is: by application A 
of Article 10 én ith all matters which: are a t uted to the 


rai 


ah 
& 















the eral saketo of the Gene al ‘Assolltbty's tanetéona™ Tn this 
however, there is a more specifie provision in Article 17° 
2 Article 1f\is not-so wide-in scope; instead~-it contains provisions _ 
relating to special powers Of the General Assembly in the field of the - 
“maintenance of international peace and security Paragraph 1 refers to 
the consideration of general principles to be applied for maintaining peaee. me | 
Therefore the Charter iiipoces) no restrictions with respect to that point, 
as it does in- paragraph 2. , however, the primary responsibility for. 
‘fohintaining peace is con à a the Security Council, the funetions. of. 
~ the two organs in that field are gjeneron Arti¢le 11 expressly includes” 
{ principles governing disatmattane nite e regulation of arm “whick | 










gpa belong to. the functions ia the Council under ‘Article 26. 
in this matter the General Assembly and the Security Council are pi 
bases 


rent. Nevertheless ne ha: te empowers NOUN organs 













5 with particular questions ren ti he j 

stions may be brought before the ( é 

h is, moreover, as far as it concerns a 

vel as to the moaning of Art, 10 is shared by the — 
it Martin, op. oit: 85; Goodrich and ` 

me op. cit. 199. 
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rticle demonstrates that the ‘‘questions’”’ referred to in Article 11, 


2 niat and non-members of the United Nations, goyerned by Article 35. 
a 


paragraph 2, are indeed both disputes and situations, : i.e., individual cases.° 
_ There, too, exists a concurrence of functions Doiii the General As- 
Ke sembly and the Security Council. It is just with respect to that group 
“of matters that the Charter restricts the | powers of the General Assembly. 
ticle 11, paragraph 2, has in view three distinct s Stages: the mere dis- 
cussion of a question, the opting. of a recommendation, the necessity of 
action. zil 
a. The discussion of an festiowtie by no means restricted. The As- 
if! sembly is empowered to discuss a question even if the Security Council is 
in the meantime exercising its functions with respect. to = a 
a There is a different casetif the Assembly proceeds to make a recom- 
mendation. If both pi Assembly and the Security Council are 
seized of the same question, it could easily happen that contradictory 
solutions may be taken by f thes s. Henee, it is quite natural 


it in this conflict of attributions the Assembly should give way to that 
organ which is ely responsible’’ for the matter concerned. There- 


so 





recommendation with regard to a dispute or situation while the Security 

Co’ -is_ex@rcising its. functions in respect of such dispute or’situation 

ee we are entitled to conclude that the General 

= Assembly is is €mpowered to make recommendations i in respect to any indi- 

P vidual case, dispute or situation, whenever the li limitation under Article 12 

Woe ne not t take place, i.e., whene Be Security. Council is not exercising its 

unctions in | respect of. that ca 

vf c. Whenever action is necessary, the General Assembly shall refer = 

question. to the Beenrity Céuneil either beforé or after ‘discussion (last — 
tence of Article 11 paragraph. 2). ` This provision was especially a 







“voked to prove ' r of the Resolution with the Charter.’ 
Also a few delegates, supporting the Resolution in principle, expressed 
_ doubts: whether Article 11, paragraph 2, does Tot exclude te competence 


of the General Assembly E Sep PAT AR akk 









Bok the oonetrnetiag-of the lagt. last septig rticle 11 , paragraph 2, the 
ortan Goodrich and Hambro 


kind that the* (oe 


TEME aopteble. It Td ` prevent the General Assembly ‘from calling 
upon the parties to a dispute to settle it by peaceful mean: (Article 33) or 
from ‘recommending appropriate procedures or method s of eoineypent, 


° For a detailed explanation see Kelsen, op. cit. 202. = = ij 
10 First Committee, Oct. 13, 1950. A/C.1/SR. 362, p. 116. a 
11 Plenary meeting, Nov. 2, 1950, AYP.Y. 301, p. 333. 

"12 Delegates of Sweden (A/C.1/SR. 361, p. 108) and Pakistan (A/C.1/SR. 359, p. 96; 
but see A/C.1/SR. 363, p. 127). ; 18 Goodrich and Hambro, op. cit. 99. 
14 Goodrich, Development of the General Assembly (International Conciliation, 1951, 

No. m1) » p- = or 


wig 
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'osinding r recourse to tional Court of Justice (Articie-36) 
could not make, at the request of the parties, recommendations tics 











of settlement of their eir disp (Articles 37 j. ‘According to aer r ] 

mentary , “in this context f action’ means action under _Chapter ae 

iy K k ’s opinion ‘action can only mean enforcement” action. 7 fel- 
erpretation was. by the Soviet delegates. eir opinión 





der Article 11,.p: ragraph 2, was equivalent to” oreement 
i *e,, connected with the use of armed fore 
sense e.geverance of diplomatic relations was not ie 


though ‘ FI course forcement action’ a” >in a nage sense.** 


We do not t share i 
or b Chapter y is not eonclusiy 
_Pyen in Cae a ee is méntioned aiy in Article 
chapter “VII contéins no provision analogous to Article 35. The way 
which cases “Of increased danger to peace are brought before “the | gan 
concerned is detepmined in, the preceding chapter dealing” with cases of. 
lesser EA initiative taken -under Article 35 ces for the 
proc er Chapter yy the Sectirity Council, the ‘no Cogent 
reas Would prevent the General Assembly from Oing tire same, 
when the matter came before it in the same manner T nse we can 
reeall-some examples which| prove that the United N k eer 
practi¢ethe view that the General Assembly could rnem 
VIL? MAs-for the restriction to measures not involving the ofa 
forces, the Charter does not make that distinction, so we-mi 
that the General Assembly i not prevented from mekog: SCOT 
concerning the use of armed forces, $ > n EN 
We propose; howeyer, another answer to the solution of our ption 
We submit thatithe last sentence of Article ‘11, paragraph 2, is ame DOE 4 
vision regulating the p Itsiwording is not in the form of an — 
exception, bit of a å special ion for a particular case (1.¢., wheny tion J 
is necéssary). This is the me consequence of the fact th tf he. 
sembly has no power to take|decisions on enforcement measures t 
tion of which would be compulsory for the Members. aes 
collective “and obligatory exeeution of enforcement me 
there is but-one way to attain that aim. In that case, 4 
rected to refer the matter. j; thatorgan which = 
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18 Bee the instances given by 
361 and“362, pp: 108 and’ 117; 
CEA ti 
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ox essa 1 2, does- not stipulate a prohibitive restriction, and the General 
“Assembly is_not- preeluded from disemgsing and making recommendations 
i respect tò thé cases referred to in that sentence.) 
| the General Assemblysälso reedémm action’? If the 
nsw in the affirmative, could the Assembly proceed to such a recom- 
Padang without previously referring the case to the Seetirity Council? 
n out open last sentence of Article i, paragraph 2, is a binding 
A ecurity Coun- 
cil wh r action is necessary $ but havi ind if the matter is* 
“Drought again before the General Assen I t free to arrivet 
it deems necessary, and even recommend an ‘‘action’’ i 24 
N: 


err vest sense of that qerm. Of course it would be only a recomme 
Ffion, and not a decisign.”® ʻi 
. Article’12 precludés the General Assembly. from paking on aa 
f eidio with respect to disputes and situations which arg “dea 
_ with by the Security Council. A contrario it may be @Omeluded that such 
estion, although it pe actually dealt with by. the Seourigy Couneil, 
; ht be put'gn the agenda of the General Assembly, and that the Assembly 
it scat question simultaneously. with the Security Countil, but 
Without m g any recommendation. iThe last restriction operates only 
yin the case the Security Council is ‘‘extréiing its functions’ pwn i is the 
f exact meaning of that’ term? It is a stage beginning when a matter is 
inéluded in the agenda of the Council. © As for the questiofi at what moment 
tite | of ‘‘exercising funétions’’ comes to an end, an opinion would 
to 
E 
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But co ould 
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Article 12, paragraph 2, asserting that the restriction under Article 

12, paragraph 1, operates until the Secretary General notifies the General 

Assembly that the Security Council has ceased to deal with the question 

concerned. In our opiniong rArticle. 12, paragraph-2, does not state the 

| final point of the Security Weuncil’s ‘‘exercising of functions.” “Its na- 
ture is rather, procedural. The aim of its provisions iş to regulate the ° 

_ procedure which would ensure that ag cei Assembly be at every 

í nent informed whether the Security Council is dealing with a certain 

in order to know whether it is or is not precluded from making 

ation on that, question. / Consequently, the answer to our 


og "Ran im’ Pirst Committee, A/CA/SR.. 865, p. 136. 
ea E e a ie United 
jpost; accurate construction .of the Charter, However, it may 
s of the United Nations the o set up by 
Art, 11, par. 2. Jjndeed, that 


ihe matter. to the Security -Couicil. Cf. Goodrich, 
is also envisaged. But such practice would méan 
er. It would be @ “tde facto revision’? of the 

"al examples in the short history of the United 
ge of the sense of Art. l, par. 3, concerning volun- 
permanent members © iinei. Bee, for ‘an 
‘the Covenant of the ‘League of Nations,” sand 
onal Law: Work 91. — Be ot 
of Art. 12, par. 2, see the views of the P n and 
id 860, pp. 76 and 104. 
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question is to be given by interpreting the terms of Article 12, paragraph 
1.5 Gf courseCas stated by Sir Frank Soskicgs the Assembly is free to 
make recommendations ‘‘once a question had been removed from the 
Council’s agenda.’’ A eitg there are stages in the Council’s procedure 
where an item, thougl#still on its agenda, is not actually considered: ‘‘Ex- 
ercising functions’’ does not depend exclusively upon the formality that a 
question be included in, or deleted from, the agenda of the Security 
Council. In addition, it must be ascertained whether the Council is ac- 
‘ually, dealing with the question.” al, (+ 

Article 14 was also quoted as opposing the framework of the Resolu- 
n. Under that article, the General Assembly is empowered to recom- 
end measures for the peaceful adjustment of any situation, regardless 
of origin, which it deems likely to impair the general welfare or friendly 
alations among nations. Also that power is restricted by a reference 
to Article 12.} One delegate pointed out that if it were admitted that the 
Assembly was the residuary depository of the powers vested in the Security 
Council, it would not have ‘been necessary to frame Article 14, which 
specifically conferred upon the Assembly powers with regard to the pacific 
settlement of disputes which were conferred upon the Council in Chapter 
VI. No similar provision of the Charter gives the Assembly powers con- 
ferred upon the Council under Chapter VII.** 

A different interpretation of Article 14 seems to be more convincing. 
That article is not directly connected with the object of the Resolution. 
"The objects of activity under Article 11 and Article 14 are différent. 
That fact would be more clearly seen in the light of the Dumbarton Oaks 
proposals. In those proposals, wha came Article 11 is outlined in 
paragraph 1 of Article V, section The germ of Article 14, together 
with that of Article 13, is to be fouñ@ in paragraph 6 of the same section. 
Between paragraphs 1 and 6 there are other provisions which were later 
disposed of in various parts of the Charter. Both the place assigned to 
the above-mentioned provisions in the Dumbarton Oaks draft and their 
wording prove that the activities assigned by them to the Assembly are 
quite different and must be kept apart}. Thus we submit that~ Chapter 
IV of the Charter has the following eme as concerns the functions of 
the Assembly: (a) geñeral clause, "Article 10; (b) maintenañce of inter- 


national peace and security, Article 11; (ce) co-operation in all fields of 


international relations, Article 13; (d) supervisory functions, Article 15; 

(e) trusteeship matters, Article 16; (£) budgetary andfinancial questions, 

Article 17. @Article 14 is connected with Article 13, which covers a broad 

peas of activities. If a matter is to be treated under Chapter VI, it falls 
ithin the scope of Articles 10-12. The powers of recommendation con- 


22.A/C.1/SR. 364, p. 130. | k : oe 

23 Cf. Kelsen, op. cit. 217. The mere fact that a matter is not actually considered by 
the Couneil is not conclusive in case the matter is deemed to require a certain de- 
lay, for instance, with the view to achieve direct agreement, ete. In that sense Sir 
Benegal Rau, A/C.1/SR. 359, p. 96., However, in the cases covered by Art. 39 (and by 
par. 1 « Resolution) waiting lone would seem quite inappropriate. In such a 
case inactivity would indicate that the Security Council is unable to act, i.e., that it is 

do failing to fulfill its responsibilities. 24 A/C.1/SR. 359, pp. 95-96. sw 
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ferred under Article 14 are not to be classed among those of Chapter 
VI, which aims at situations endangering the maintenance of peace) Ac- 
cordingly, ho reference by Article 14 to measures under Chapter VII is 
ineonelusive. The mention of Article 12 by Article 14 should prove useful 
in practice, avoiding conflicts of competence in mixed and questionable 
cases. 
5.(Article 106 also had its part in the arguments of various delegations 
during the discussion of the Resolution.” It was put forward that that 
yette e e ee couei fren taking. slaja wlia, in- 
volve the use of armed forces, since there are no agreements earmarking 
the Erots which chonld be contributed by the several Members. In our 
opin, Arne T06 does no prevent any rezso reasonable application. of other 
provisions of the Charter. It is a fact that the forces referred to in 
Article 43 43 are not yet available, since no agreements thereon were ne- 
' gotiated.) ecause of it the Security Council has at its disposal, no armed 
forces which the nt (Gr ea be bound to furnish upon a decision of 










_ the Security Council.{\But that does not prevent the Security C Council 
from making an appeat-to the Members in order to organize a collective 
action on a voluntary basis. That eventuality happened on the outhreak 
of the Korean conflict. \ff that is true in respect to the Security Council, 
it is is ‘still more true for the General Assembly. Thus it might be submitted 
that the General Assembly is in no way prevented by Article 106 from 

tm im accordance with other provisions of the Charter governing its pow- 





ers oreover Article 106 provides a substitute for the intervention of thé ,. 
Security Council in case Article 43 is not yet in operation. Since Article 
43. does not refer to the General Assembly insofar as the Assembly can’ 
never ask the use of armed forces in a compulsory way, there is no need 
“to seek a substitute for its interven tion pending the coming into force 
of special agreements referred to in Article 43. 
` Our opinion mi d by one more consideration. The aim of 
Article 106 is to find a subsidi means for the | achievement of the tasks 
of the United Nations in the case where the normal mechanism fails to 
operate. It: seems to be an erroneous interpretation under which the 
ordinary organs of the United Nations would be prevented from fulfilling 
their task even in those situations where they were willing and able to do 
it. The mechanism of Article 106 is subsidiary and its existence should 
| not impair the working of the ordinary mechanism which it was intended 
l to complement. It may also be observed that under the circumstances 
which dictated the solutions laid down in the Resolution, a ayn of 
Article 106 would be hampered, since that article has recourse to the same 
Powers which are, as supposed by the Resolution, waite to reach unanimity 
within the Security Council. 
The conclusions we are justified in formulating after-having pert@inie’ 
our investigations are for the present as follows: 
25 A/O.1/SR. 357, 358 and 360, pp. 85, 91.and 102. For more details on Art. 106, 
ef. Kelsen, Recent Trends in the Law of the United Nations 975-976 (1951); Jiménez 


de Aréchaga, Voting and the Handling of Disputes in the Security Council 174-175 
(1950). 


£ 
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The General Assembly is empowered to deal also with question, 
there is danger to peace, notwithstanding the fact that they Felo’ 
the particular sphere of activities of the Security Council. Tatlin: 
account the restrictions imposed upon the General Assembly by the Ci: 
in respect to these questions, ire may state that the competence ci 
Assembly is partly concurrent with that of the Security Counci 
partly subsidiary to it. In the latter case, the powers of the Gir 
Assembly depend on certain conditions. 

There is, however, a great difference between the two organs wiin 


gard to their power of decision. The Security Council may in ecv. 
eases take decisions which are obligatory for the Members of the U> 


Nations, as expressly laid down in Article 25. On the contrary, ihe C 
eral Assembly has no such power., As a rule, the debates in the Geir 
Assembly result in mere recommendations.”* Binding decisions ar 
exceptions.” In acting for the maintenance of peace, the Assemb : 
empowered to make recommendations only (Articles 10, 11, paragray;.. 
and 2; and 12, paragraph 1). These recommendations may have a 
moral authority, but they ere not mandatory.“ 


IV. Consistency oF THE RESOLUTION WITH THE CHART..R 


After having examined all relevant elements we might be able to « 
elude whether and how far the Resolution is consistent with the Cb 
and what are the changes it has introduced into the mechanisrr o. 
Charter. Under Part A (paragraph 1) of the Resolution, ike Ce 
Assembly suall consider any case where there appears to be a tine: 
the peace, breach of the peace, or act of aggression, whenever tne Sre 


26 Cf, Arts, 13; 16, par. 3; 18, par 2; 58, 66, 105, par. 3. Thot fact was 4 cs- 
all delegates discussing that point. See, for instance, A/C.1/SR. 354, 338 and 36 , 
64, 87, 130, etc. See, for that question, Sloan, ‘‘The Binding Force of + ‘Reeanm ~ 


tion’ of the General Assembly of the United Nations,’’ 25 British Year Book of ur 


national Law 1-33 (1648). 
27 Admission, exclusion, su: peision of Members, approval of trustees ip age v 


and of agreements entered into with specialized agencies, approval of budgets, 9 9: 


tionment of expenses among Members. 

28 We cannot share Kelsen’s opinion (op. cit. 193-194, 200) thai mot of the fumer 
conferred upon the General Assembly are political, since they hove na iem c'r 
ie, they de ot constitute obligations, rights and comp?tenees, DO ger (p3 
recommendations of the Gencral Assembly also have legal ef vets. Per inti, 
Asscmbly recommends the interruption of economic relations wit. a stup pet a 
ottezapt to ondunger peace, ona the Members comply with that recor ondi su 
ection is legitimate, though onc or another of these states mig * ho hound te t 
to entortnin certain cconomic relations with the guilty state. ‘The rcsoremo temic i 
the Asscmbly has in that ease the legal effect of making Isvfu' acts aieh © . 


would be qualified as breaches of a treaty. In the same way, tre rere mend ia 
elective measures with armed forces gives to the armed action of i Voire 
charecter of an action of the “nited Nations, while otherwise 6 weuh eo: as 


action forbiddea by modern international law. On this poirt, ye gie m e 


answer to the question proposed by Goodrich, op. cit. 274: (‘If the action ef te or 


Asse nbly is viewed as a Yecommendation only, then it is : qtestio: Bedo s 
not uecepfing the recommendation are bound to regard it as p legol bosie foro v> 
eraploved.?? 


a, 


4 
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Council, because of lack of unanimity of its permanent members, fails to 
exercise its primary responsibility for the maintenance of international 
peace and security. In that case, the General Assembly shall consider the 
matter immediately with a view to making appropriate recommendations 
to Members for collective measures. Among these measures even the use 
of armed force might be recommended, if there is a breach of peace or act 
of aggression. 

The Resolution refers only to the highest degree of danger to peace. 
The Charter distinguishes several degrees of danger. The lower degree, 
motivating the application ot Chapter VI, is represented by disputes or 
situations the continuance of which is likely to endanger the maintenance 
of international peace and security (Articles 33 and 34). There the danger 
for peace is more remote. On the contrary, action under Chapter VII takes 
place only in cases of a threat to the peace, breach of the peace, or act of 
aggression (Article 39). Chapter VII co-ordinates rather different cases 
of danger to peace: on the one hand, cases where there is a great danger to 
peace, but the peace is not yet broken; on the other hand, cases where a 
breach of the peace has already occurred. Article 39 makes no distinction 
between the two groups: iu both groups of cases the use of even the 
strongest enforcement measures is equally authorized. Tne Resolution 
makes a distinction and provides different effects for each of tne two groups. 
It reserves the use of armed forces only for those cases where the imminent 
danger has changed into an actual breach of peace or act of aggression. 
That is fully justified. In such cases fighting has already started and 
the means to suppress it might have recourse to fighting as well. On the 
contrary, where a threat to the peace exists, be it in the highest degree, but 
peace is not yet broken, fighting would start by collective action at a moment 
when there is perhaps a slight hope of averting the threat to peace and 
of preventing fighting from arising out of a breach of peace or act of ag- 
gression. It is therefore reasonable to postpone tke use of the extreme 
remedy till the moment when it is patent that the use of arms cannot be 
avoided. 

Are the powers vested in the General Assembly by Part A of the Resolu- 
tion beyond those it already has under the Charter? Having in mind all 
that bas previously been said about the meaning of the pertinent provisions 
of the Charter, it might be asserted that this is not the case. "he Resolu- 
tion grants the Assembly no greater powers than those it has under 
Articles 10 and 11, paragraph 2. It respects the primary responsibility 
of the Security Council. Im its preamble (paragraph 5) the Resolution 
expresses the desire of its authors that the Council exercise its functions. 
The intervention of the General Assembly does not take place until it is 
evident that the Council fails to act because of lack of unanimity of its 
permanent members. In that case it is assumed thet the Security Council 
is not exercising its functions and that, in consequence, the restriction 
laid down in Article 12, paragraph 1, has no effect. 

It might be asked, however, whether the Resolution, althougt. it may not 
be contrary to the letter, is inconsistent with the spirit of the Charter. 
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[t is objected that the Resolution has introduced a notable chax: 
the original framework of the Charter by transferring the center of «> 
under certain conditions, to the General Assembly and substitath - 
body in the place assigned by the Charter to the Security Counc | 
supplant the Security Council by the General Assembly was to igni. 

of the most important principles of the Charter, the principle c’ 
nimitv.*? it is still more against the spirit of the Charter, if we hx 
mind that Parts B and D of the Resolution establish auxiliary n: 
comparable to that instituted by the Charter to assist the Security Cv 
and that Part C provides for the organization of armed forces to ix >. 
in action upon the recommendation of the General Assembly. In thi t 
the Resolution duplicates and imitates the mechanism which, und « 
Charter, is at the exclusive disposal of the Security Council. 

The objections just set forth are very serious. The Charter m 
respected both in letter and in spirit. To that, several observations +> 
be made. First, the experience of the last years has shown tht ' 
Security Conncil frequently reaches a deadlock and thus is ural” 
any decision. As pointed out by a delegate. ihe unanimity of th: 
permanent suembers of the Council does not exist." Giver the > 
tensions of the present time, it is most unlikely that the Council cow. 
in a case of emergency, even if the threat to peace wod some «i 
climax. In a serious case, both sides in the conflict wow l ura o 
more great Powers to support them, and every majority peop: si , 
encounter the veto of some permanent member of the Cowncit Howi 
pure chance that the veto was avoided in the case o° Kenai Sau 
cumstances jeopardize the principal aims of the United Naiions. :¢ 
maintenance of peace. Hence, if the crities of the Resolution invok 
spirit of the Charter, it might be answered, What else can be bel ru 
“spirit of the Charter’’ Dut its great principles and aims?! Ocue.. 
tional forms must be subservient to these principles and aims, anc 
pecially to the main idea of the Charter: to save succeeding genvra j 
from the seourge of war and to maintain international peace and sceu" . 
The machinery, of which the Security Council must be the principal ac: 
was established to serve that idea and its realization If the Coane è% - 
to fulfill its duties in the service of peace,” and if its members va u. 
reach unanimity owing to their persistence in their particular vie’ 
they are acting against the spirit as well as against the letter of + 


29 Does. A/C.1/SR. 360 and 362, pp. 103 and 119. 

30 Mr. Dulles in First Committee, A/C.1/SR. 362, p. 117. 

31 As stated by the same delegate, the principle of unanimity does not apporre: . 
in the preamble or in the early chapters of the Charter. First Committee loc. c't. 

32 The Security Council did not sueceed in preventing either graduel dctcrioratio . - 
international relations or the overt manifestations of an aggressive policy, XY 
Kurdelj n First Committee, A/C.1/SR. 356, p. 78. 

32 The right of veto cneourages permanent members to persist in their views ¢ 
posing the strongest majorities. On the other hand, a majority in the Council woul 
firm cgainst proposals of the vetoing Power hoping to find the recessary majh rit, 
the Acsenibly. 
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Charter. Under the Charter, the Security Council shall be so organized as 
to be able to function continually (Article 28, paragraph 1). In Article 
28 the Charter uses terms (function, exercer ses fonctions) fairly similar 
to those used in Article 12, paragraph 1. Fruitless meetings and dead- 
locked voting are not ‘‘functioning’’ in that sense. Furthermore, the 
formula of Article 24, paragraph 1, should be recalled: The Members of 
the United Nations ‘‘confer on the Security Council primary responsibility 
for the maintenance of international peace and security, and agree that 

. the Security Council acts on their behalf.” The quoted words have 
received in the light of ihe events of the past years a, particular im portance 


and a more definite meaning, both legal and moral: $£ the Security Council , 
fails to discharge its duties, then it is quite consistent with the spirit as ~ 


well as with the letter of the Charter to substitute for that primarily and 
principally responsible organ another mechanism which would respond to 
the task of preserving peace. _The primary responsiole organ being un- 
able to act on behalf of the Members, they proceed to take over the re- 
sponsi" lity they have conferred upon that organ; they propose to work for 
that task through a body where they are all represented; auc! they attempt 
to ensure the mainienance of peace by their direct action. By doing so, 
the Members exervise a right which they possess under international law, 
the right to defend themselves and to assist others against unlawful ag- 
sression.°** No provision of the Charter, not even Article 24, as was ob- 
served by the Pakistani delegate, would allow the conclusion that the re- 
sponsibility uf the Organization as a whole is ended in case of inability or 
unwillingness of the Council to take prompt and effective action.” 


V, QUESTIONS OF IMPLEMENTATION 


As it has been proved, the principle itself of Part A of the Resolution 
is not inconsiste -t with the Charter. But it m:y be questioned whether 
that objection could not be made to those provisions o; the Resolution 
which deal with the implementation of the principle For that purpose 
the Resolution amends the procedure of the Gener it Assembly in order 
to make possible the convening of the Assembly at shor‘ notice: 24 hours 
after the Secretary General has received a request for such a session. 
That request may be inade by the Security Council cr by a majority of the 
United Nations Members. 

First is an objectio concerning the procedure. Emergency special ses- 
sions may meet at the request of a majority of Members of the United 
Nations. it was obiected that the convening of the Assembly in such a 
serious case was an important matter and that Article 18, paragraph 2, 
requiring a two-thirds majority, was applicable. We do not agree with 
that opinion. Article 18 deals with decisions to be taken by the General 
Assembly. It relates to voting within the Assembly, whilst the Resolution 
deals with requests for convocation which are made by thy Members outside 

34 Sir Frank Soskice in First Committee, A/C.1/SR. 364, p. 139. 

35 Sir Mohammad Zafruila Khan in First Committee, A/C.1/SR. 363, p. 127. 

36 A/C.1/SR. 364, p. 133. 
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the Assembly. Hence that matter is exclusively governed by A‘ 
But there was an isolated opinion that the word ‘‘majority’? ‘a A- 
20 meant two thirds of the Member States.” That view has no suope 
the text of the Charter. The simple majority of the Resolution is i 
cordance with Article 20. It may be added that in many organizatior 
right to request the convocation of the principal organ is given vo 
m‘nority.*8 

More important is the objection relating to the convening of the 
semoly at the request of the Security Council.) In the original draft o 
Resolution no meeting or decision of the Security Council was ncecssı 
any seven members of the Council could make the request. That soù t: 
would have heen contrary to the Charter, since members of the See 
Council, when not sitting in the Council, are no more thar simple Min > 
of the United Nations. To convoke a session of the Assembly at the 
quest of seven Member States is against the rule of Article 20 whi -t 
quires a majority of Members. For that reason, the provositica °: 
dropped and the text finally adopted requires a request madi by i 
curity Council. Yet the Resolution declares as sufficient ə sie. 
jority of any seven members as provided for procedurai ynestion- ( ‘>: 
27, paragraph 2). There were many criticisms of that solut on mi i> 
from the Soviet Delegation and its followers, but from others 

In the first place it was questioned whether the General Ass bl: 
empowered to determine, by'its resolutions, what majority shall . | 
quired for’ adopting a decision in the Security Council reenestiry 
convocation of the Assembly. More delegates expresse! their ob, t> 
It was not for the General Assembly to decide whether a recuest ‘9 i 
a special session was or wes not a question of procedure; the Cou 
was master of its own proccdure.*® Other delegates supported ihe n: 
laid down by the Resoluti:.ii: The Assembly was in no way restricted 
deciding the modalities of its own convening; it had the right to detem » 
the time of its sessions and the circumstances in which they shold i 
called. It was noted that Article 20 provides special sessions af the G> 
eral Assembly as occasion may require. Though some cases of -onvo, at ; 
are stated by the sevond phrase of that article, nothing prevents the . 
sembly from determining otter cases requiring convocation. It wa r 
stressed that Article 20 is included under the heading ‘‘procedin: 
(he discussion was focused on the question whether t! è decisier to reun 
ine Assembly’s convening was procedural or non-provediral «0 ws to F 
under paragraph 2 or 3 of Article 27. In that respeet Kelson th wo 


a 


a A/CL/SR, 365, p. 136. 

£6 The simple majority required by the Resolution might in mony cases be lar th 
the tw thirds majority of Art. 18, whereas in the latter case only the ‘preset n 
voting’? are counted. i 

39 Syria, Iraq, Czechoslovakia, Soviet Union. A/C.1/SR. 364 and 365, pp. 13 J. 
and 135. 

40 A/C.U/SR, 362 and 364, pp. 117 and 130. 

a K: 'son, op. et. 177, held that the decision of the Council requesting the conve - 
of o spcvlal session of the Assembly may be adopted according to Ait. 27, pur, B i 
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quoted against the thesis of the Soviet bloe delegates, whereupon the Soviet 
Foreign Minister replied that ‘‘in that instance Kelsen presented no argu- 
ments, proved nothing, but confined himself to making a bald statement.’’ ** 
It was argued that the decision must be regarded as non-procedural, since 
the special session of the Assembly would be called for the purpose of 
putting on its agenda matters which were originally considered by the 
Council; therefore the matter of competence would be involved, as stated 
in the last sentence of Article 11, paragraph 2.4 Indeed, the question 
becomes complicated through the fact that the Resolution provides the 
convocation of the General Assembly in case the Security Council fails to 
exercise its responsibility. Upon those grounds, it was argued that the 
voting on the request for convocation of an emergency special session is a 
non-procedural matter, since it is to be decided whether the conditions 
laid down by Part A of the Resolution are fulfilled. That view, expressed 
also by Mr. Vyshinsky,*‘ finds strong support in the practice of the Security 
Council,*® though there were quoted precedents in favor of the opposite 
opinion.*¢ 

It cannot be denied that the calling of a session of the General Assembly 
is a procedural matter. It is agreed, too, that the Security Council is 
the master of its procedure as well as of its decisions, and that the As- ! 
sembly has no right to interfere and to take any decisions in respect 
thereto. On the other hand, the Security Council is not empowered to 
handle procedural matters as non-procedural requiring a majority under 
Article 27, paragraph 3, and vice versa. But as procedural matters are 
not exactly determined, the determination is left to the decision of the 
Security Council. That question being considered as non-procedural and 
hence governed by Article 27, paragraph 3, any one of the permanent 
members of the Council may by its vote against the votes of all other 
members have a matter treated as non-procedural (notwithstanding that 
in fact it is procedural), which enables such Power to reverse a proposal 





resuming the question (in Recent Trends 983-984), Kelsen gives two possible inter- 
pretations of the pertinent provision of the Resolution, supyosing that it is exclusively 
for the Council to decide what kind of majority is required for a decision requesting 
a special session of the Assembly. If the Resolution is interpreted as intending to bind 
the Security Council in the question of voting, it is unconstitutional. Iz it is assumed 
that the Resolution contains but a recommendation to the Council or that it provides 
only its convocation in case the Council makes a request by a procedural majority, 
the formula of the Resolution may be considered as superfluous, but not unconstitutional. 

42 A/C.1/SR. 364, p. 133. 43 A/C.1/SR. 363, p. 126. 

44 A/C.1/SR. 364, p. 132. 

45 Security Council, First Year, Official Records, 2nd Ser., pp. 4-6: On a proposal to 
invite the representative of Canada to participate in the discussion on the rules of 
procedure of the Atomic Energy Commission, the Soviet delegate took ‘he view that it 
was not a question of procedure, but one of substance, because it was necessary to 
decide first, under Article 31 of the Charter, whether special interestz of that State 
were affected. Ibid. 126-129, 131: Mr. Gromyko asserted that the vote on the question 
ot postponing a vote on the admission of a new Member was a matter of substance on 
the ground of being also an action. His opinion was shared by the Chinese delegate: 
‘‘ Delaying action is a negative action.’’ 48 A/C.1/SR. 364, p. 130. 
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even supported by the largest majority. This is the weil-< 
veto.” _ 

In our opinion, paragraph 1 of the Resolution does nor iet > 
ditions for convening an emergency Special session, but ci 
substituting the “eneral Assembly for the Security Couret > 
te the task of maintaining or restoring peace There is a shie? . 
vomposed of several elements: “If the Security Cow cil 
‘reise its primary responsibility .. . in any case where tt pomer 
threat to the peace, breach of the peace, or act of ageress:, 7 v 
that condition is fulfilled. has the General Assembly a subs’: 
petence to deal with matters which are primarily assigned tu ibe o 
On that point the Resolution develops the provisions laid Casi, 
Charter. li is the Assemply, and not the Council, which «bal 
and decide whether the condition of its own competence is sétinn 
Council could and should not decide on the question whriter ‘to 
has or has not a competence which is vested in it by the Cla.’ 
accordance with ihe Charter. ‘Otherwise the Assembly wo + 
nate to the Council. That being said, we must coneluc > th.’ 
Council musi vote on a proposal for convening the Asssmbyi on 
cedural matter. Or course there is the possibility, arising Puen +" 
noted practi e, that a permanent member of the Council eh 
position and succeed, by its veto, in having the vote 02 «ec nye, a’, 

o question i. -ubstanee. That practice is wrong ard weiner 
nobody ti < wight to svend the Charter by classine proca n 
among uon-procedural or vice versa. But ‘practical: s 

i. not excluded, and it is highly probable that in the c--0 oF 

‘fe, Just the case for whien the Resolution was frem d) es 

or the Council could uot he. obtained. One or the other er te ev 
could easily iry to prevo” che General Assembly iror edic ona 
over its duties. Incvaleweoble possibilities of procedural son oats 
abusive dclays, misise <° presidi ial powers. ete. moaist ot opo 
account. * so that the ¢ tEwould, in tany coes, Ve oo le 
to request the conv. ation of the Assembly. Waith the do sy 
it must be feared spat, L the Council were unable te tai , 


` 


etrective action owire toe In kot unaniwity among jts p mma 
that seu Jack of qmantaety would enerate agan d - a 
Comneil to eal a session er the Assembly’? 

The General Assembly miy assuine its functions m e< 


Aimé cag deo Arekea op © 11, prepos a procedwe fo p sor 
BUEN da OA “or tbo ream o actheo, ne Rudainski, > The So oHe 0 
fo A coad ttg tol (1951). 
TEL OA h OM’ EE ta ror Peace’ Resoluton o` { ae \- 
40S oat ina Gay. 
wg Seed, p P7. bre a the gbaye ocseties] sas roa. 
ely. Tlf ts pE er of Ch General Ass cply wpe the tes t 
Coo oe ett be skonio oath. Thorefers States Mu x on, 
fort verti wo ease in ordi to Live promptly ayscreht yd O ut 


Hae eee er to have na ued the necessary vote a ta [io rus 
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only in tire case of the existence of certain facts indicated by paragraph 
1 of the Resolution. The subsidiary competence of the Assembly comes 
into effect only in that case if there exists a threat to the peace, oreach of 
the peace, or act of aggression, and if the Security Council is not discharg- 
ing its responsibility owing to a lack of unanimity among its permanent 
members. Vs is the right and the duty_of the Assembly to examine and to 
state that the condition laid down for its taking over of subsidiary Te- 
sponsibilities has been fulfilled. \In self-evident cases that statement needs 
no formal expression. Even a discussion on that item might be needless. 
It can, however, happen that several delegations may ask for a prior 
discussion of the question. In that case, the Assembly being master of its 
agenda, decides whether it should or should not be a special item of the 
agenda. At all events, the statement is made or implied in the resolution 
on measures adopted by the Assembly in order to meet the emergency 
case which caused the Assembly’s convening. 

In this connection, Kelsen states that Article 39 of the Charter confers 
the power to determine the existence of a threat to the peace, breach of 
the peace or act of aggression only on the Security Council.®° 


No Article of the Charter does confer upon the General Assembly 
such power. However, Article 10 does not provide that the General 
Assembly may make recommendations on questions within the scope 
of the Charter only if there exists a definite situation. The power of 
the General Assembly to_make recommendations—in contradistinction 
to the power to make recommendations or take enforcement action un- 
der Article 39—is nòt conditioned by the existence of a threat ‘to the 
peace, breach of the peace, or act of aggression. Hence, in order to 
make a recommendation to use armed force, the Assembly under the 
Charter need not determine the existence of a breach of the peace or 
act of aggression. 


The author concludes that, in order to avoid the objection that the Charter 
authorizes only the Security Council, and not the General Assembly, to de- } 
termine a breach of the peace or act of aggression, the Resolution sould} 
have omitted any reference to these circumstances. 

«` Parts B, C and D of the Resolution deal with the preparation of the 
means necessary for carrying out the action which woul!:] be recommended 
by the Assembly. The action can only be recommended by the Assembly ; 
it is carried out by the States Members of the United Nations. The de- 
cisions of the Security Council, too, are executed by the Member States, 
but, as already noted, an essential difference exists between the two cases, 
the Security Council having the power to enjoin measures which the Mem- 
bers are obliged to carry out and to provide means therefcr, including 
armed forces. In respect of preparing armed forecs and of their disposal, 
the Security Council is assisted by the Military Steff Committee. Lacking 
that means of execution, it was necessary to provide for a mechanism 
without which the recommendations of the Geneval assembly would re- 
main a dead letter. 


50 Kelsen, Recent Trends 978-979. In the same sense iaem, The Law of the United 
Nations 267. That view is shared by Goodrich, op. cit. 267, 274. 
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Part B of the_Resolution establishes a Peace Observation Con. s < 
That part was the least controversial during the discussions in the Cen =: 
Assembly. The task of the Commission is to observe and report cn * 
situation in any area where there exists international _tension.the cont’ ~ 
ance of which is likely to to endanger th the maintenance of international pore 
and security. ) The Assembly can take over its functions under the Resi 1.: 
tion only in the three cases of endangered peace mentioned in Artiele 3! 
The Peace Observation Commission can work and ought to work in ‘- 
pendently of that condition.) It is established in advance and ever reo: 
to enter into action when a situation as determined in Part B of the Ri 3> 
lution arises. “The > wording of that part is in accordance with the form i 
given in Articles 33 and 34 of the Charter; that is to say, the situat o 
in which the Commission is set in motion represents a category of dan 
to the peace which is lower in degree than that necessary for the zeti v 
of the General Assembly under Part A of the Resolution. ._ (The Commissic i 
though always ready, (does not act on its own initiative.)\The General 2 
sembly or the Interim Committee may make use of if only when tre t 
curity Council is not exercising its functions in respect to the matter i 
question, but it is not necessary that the inactivity of the Council be d: 
to the lack of unanimity. There the Resolution is in accordance wi ' 
Article 12, paragraph 1, of the Charter, using even the wording of th. 
article and respecting the sphere of the Security Council’s functions, Tec 
Commission cannot perform its duty on the territory of any state uvle - 
upon the invitation or with the consent of that state. The decision of ti, 
General Assembly or the Interim Committee must be taken on the affirm: 
tive vote of two thirds of the Members present and voting.) In such + 
way the utilization of the Commission through accidental or sme" 
majorities is avoided. That provision of the Resolution has, in accoraan: 
with Article 18, paragraph 3, of the Charter, added a cew category «i 
questions to the list set forth by Article 18, paragraph 2. 

The reports of the Peace Observation Commission would give valuch ^ 
information about facts uemanding application of the Resolution ani 
especially of enforcement measures. As the reports are submitted to th: 
Interim Committee +’ en the Assembly is not in session, they would ‘nabl: 
the Members of the United Nations to discern whether it was necesser” 
to ask for the convening of the Assembly. In that way, the exisinuce ani 
activity of the Commission facilitates the initiating of the procedure nm 
the reaching of decisions within the framework of the Resvlutior. 

Enforeement action by collective measures is the object of Parts C an 
D of the Resolution Part C provides the preparing of armed forces whict 
would be ready in the event of need for collective measures by the use o 
armed it ves. In the system of the Charter (Article 43), the Members arc 
obliged to conclude agreements concerning the disposal of their armet 
forces by the Security Council. That obligation does not exist vis-à-vis thc 
General Assembly. Instead, the system of the Resolution is on a voluntary 
basis. The resolution invites the Members individually to survey their 
resources in order to determine the nature and scope of assistance they 
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may be in a position to render in support of any recommendations of the 
Security Council or the General Assembly for the restoration of interna- 
tional peace and security. (The Resolution recommends that each Member y 
maintain within its armed forces elements so trained, organized and 4 
equipped that they could promptly be made available for service as United | 
Nations units upon recommendation by the Council or the Assembly.*} 
By mentioning the Security Council in the first place, the Resolution ac- / 
knowledges its precedence in respect to the ha handling of security matters.) 
Moreover, it is equally necessary to provide the voluntary assistance of 
Members for the situation where the Security Council deals with an affair 
involving the restoration of peace, since, so far, there are no arrangements 
under Article 43 of the Charter and thus there is no possibility of ensuring 
the obligatory execution of the decisions of the Council requiring the use 
of armed forces. 

The above provisions are completed by paragraph 10 of the Resolution. 
It establishes a panel of military experts, appointed by the Secretary 
General, to which the Member States could have revourse as technical ad- 
visers for military questions connected with the organization, training and 
equipment of armed units earmarked for collective action. 

Another means to repair the shortcomings of the system in this respect 
is provided for under(Part D. It sets up a Collective Measures Committee 
with twofold duties. The Member States have to inform it on the measures 
they have taken to carry out the recommendations of the Assembly con- ; 
cerning armed forces., On the other hand, the Committee is charged to | 
study and to advise the United Nations how to organize the resources and ` 
armed forces which Member States would make available on a voluntary 
basis for use in case of a breach of peace or. act of aggression. To this : 
extent the Committee’s duties are much wider than those of the Military, 
Staff Committee. ` 
- Parts C and D Were opposed on the ground that, under the Charter, the 
States Members shall make armed forces available to the Security Council, 
and such forces must be at the disposal of the Military Staff Committee 

«which is responsible to the Security Council. The opponents did not 
acknowledge the explanation that the system of the Resolution was but an 
alternative which would come into play only if the Security Council failed 
to act. As the two alternatives were equivalent, the Security Council 
would in the end be deprived of its functions.” The parel of military 
experts was also deemed contrary to the Charter.*! The same was said of 
the Collective Measures Committee. It was not covered by either Article 
22 or 29 of the Charter. It would perforin functions which were within 
the province of an existing organ, the Military Staff Committee. The Reso- 
lution endowed the Collective Measures Committee with funetions which 


32 A similar decision referring directly to the Resolution was taken some months 
later at Washington hy the Conference of Foreign Ministers of the Members of the 
Organization of American States. 24 Dept. of State Bulletin 606-607 (1951), 

32 A/C.1/SR. 367, p. 147; A/P.V. 300, p. 319. 

“8 A/C.1/SR, 362, p. 121. »4 A/C.1/SR. 362, p. 120. 
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were clearly in conflict with those assigned to the Security Ceuneil oy 1: 
Charter and so led to overlapping and parallelism. The Collective M s 
ures Committee was both unnecessary and contrary to the Charter. #5 
result, Part | D of the Resolution. would_be tantamount to the liquidation + 
the Military Staff Committee and would. withdraw from the Seep i, 
Council the powers vested in it under Chapter VII of the Charter. ‘3u 
also with regard to the General Assembly the setting up of the aes iN 
Measures Committee was contrary to the ‘Charter. The powers of < 
Committee were far beyond those appropriate for subsidiary ore: as 
Functions of the Members of the General Assembly were to be entrus . 
to a committee of a few members, Which would lead to a derogation of 
rights of the Assembly. ie? 

The criticisms directed against Parts C and D of the Resolution cemi“ 
be shared. In fact, the new machinery is not intended to supplant vit] « 
the Security Council or the Military Staff Committee, as it has been ' 
serted. It is to function only in a strictly qualified case of the Secnr 1. 
Council’s inactivity; It is far from that as described by the opponi 
group. The authors of the Resolution wished to respect the Charter aul 
the wording of the Resolution is drafted accordingly. It must be im 
preted in that way. The powers of the Security Council are not impair. : 
The obligations of the Member States of the United Nations under Artie - a 
25 and 43 remain intact, and if the Security Council succeeds in givi v 
material life to the provisions of Article 43, the existence of a paral» 
mechanism of collective co-operation -set up.by. the Resolution could hi 
promote the Council’s aims. Moreover, the real functioning of the origin 1 
mechanism of the Charter would make superfluous the subsidiary m: 
chinery of the Resolution. Finally, concerning the Collective Measur - 
Committee, it may be observed that it is a. subsidiary organ in the sen « 
of Article 22. It would certainly be eclipsed by the Military Staff Cor: 
mittee in the sphere of the latter’s functions as soon as the Military Sta Y 
Committee should be able to progress in fulfilling its tasks, h 

/ 


4 


VI. CONCLUSION 


In examining the various provisions of the Resolution, onr principe | 
task was to see whether the Resolution was consistent with the Charte . 
The affirmative conclusions we arrived at on the ground of the interpret: - 
tion of both the Charter and the Resolution must not lead us to a: 
erroneous judgment on the importance of the Resolution. It is mor: 
important. In the first place its importance is political.. Fn the prevarin . 
circumstances it is a substantial step for preserving peace and strengthen 
ing the United Nations. Middle-sized and small Powers obtained a large - 
part of material and moral responsibility with regard to the maintenanes ¢ 
peace. . as to the legal aspects, the Resolution is undoubtetly a step in th 
evolution of the law of the United Nations, in the sense that evolution 1 
inherent in every new regulation, although it might be in accordance vit! 


ss A/C.A/SR. 367, pp. 148, 151. 
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existing provisions.) Every new disposition, every resolution of the General 
Assembly elaborating in more detail the provisions of the Charter and 
other sources of the law of the United Nations, adds new elements to that 
law. The same js the effect of the practice, the day-to-day application of 
_A&the Charter. i gives concrete shape to the principles and „provisions 
of the Charter and of the law of the United Nations in general and i iw 
terprets their sense and meaning. In that way every law, and thus also 
the law of the United Nations, is subject to perpetual transformation. 53 
i Henee, such an important act as the Resolution “necessarily” produces trans- 
formations in the legal system of which it becomes-a part.” 4. ) 


56 Cf. Duguit, Les transformations du droit publie, Introduction. 
* The foregoing article was completed in February, 1953. 


THE “AMERICAN” ANTARCTIC 


By Roserr D. Hayton * 


Hunter College 


Witn the preparations for the 1957-1958 International Geonhy.i r! 
much in evidence, the long-standing dispute over the Antarctic sh 
a new phase. The preliminaries are nearly over. All of the netic 
ously involved in the area are now in training for the exploretory a 
ical (if not the legal) main events. In this study the lesser known A 
and Chilean claims in the ‘‘American Quadrant” (0° io 90° Wes. L: 
tude) t will be given particular consideration, although the gener” 
propositions may he applied to the entire region.? The pu-posr 
to set forth ihe major developments, the applicable law, and o 
possible solutions, including those looked upon as move ‘politic: 
legal. 


I Tue BRITISH, CHILEAN AND ARGENTINE ÜLUMS 


Three Powers, Great Britain, Chile and Argentina heve iu io vr 
terms staked their claims to specifie ‘‘sectors’’ of the FAmosean’ 
avetie.? The United States has consistently declined to delineate ts oi 


The author acknowledges his indebtedness to the Henry I au. ! oteo aa 
Toundetion for the generous grant which made possible the pc. od c’ sats 
aod Argentina (1952-1953) during which time research was beun on too * 
qrestion, 

1 Division of the Antarctic into segments is frequent. Se . orto L.a 3 
El Soxto Continente, Apuntes Para El Estudio de la Artar{ da rs.: 
(Buenos Aires, 1950, possibly the best Argentine monograph), w ere "ez ¢ 
ants (West 0° 90°, 90°18". East 0°-90° and 90°-180°) cre somed 5.a? 
ean,” €Paeifie,’? African,” ond ‘‘Anstralian’’ respectively, 

2 Those not formiliar > ith recent trends in the Antaretic may ‘vin’ to ¢ aay 
by D. W. Heron, ‘Ant etie Cloins,?? 32 Forcign Affairs 661-667 18970, ~ 
chort on p. 662; R. I. T. Dodson, 6‘ Antarctiea,’? 6 Foras No. h ‘1936 
mop of International Geophysical Year Stations. For extenden sti tyi. 2.4. 
Nevy Department, Antoretic Bibliography (1951, 147 pp); Hr Peci qe: 
A: tarktis, Eine Liinderkunde (He delbvrg, 1955, 310 pp.) (hor ine”. x S 
ato lis F. Bibliogref e Antfrtica’? published with a səppleme (OT Gic 
y oullicaviones sobre lo Ant/riica,’? by Peblo Ih] ©) in Resista Cer: 

N13 (May. 1955), pp. 125-197; 'T. R. White, The White Com ier 

e pho Owns the Antawetie?™?y: Declarations Coucerning Ante i'i 

U & Narol Wor Coego, Inter tioonl Low Do uments, 1948-49 7193 o o 
A very cvent or | eacelirt Hitto cranhy of the political ond Icgal fe ~% 
the UN, conmo tv) is that n o red by A. B. Roberts end hl, Polos 

atare UCO Libroey (Asteria, A Sileted Bibliography, 1656, ° p 


` 


Narvey nl o (45° as Long. a 909 Yes Long.) ~ perono peto ot 
ouedeomt, Fut {t o porton {eviot for aererct UL S. rescev * s 
di ovri with ‘ot o Pove: The former Gamo oso ~e 4 ee 


withir tee actus Norv ‘gian dein, from 17° Bast Lace, te E ve 
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preferring to reiterate its reservation of all rights arising out of its ac- 
tivities in the area‘ and to refuse recognition to the ‘‘sector’’ approach to 
the problem. Though the United States has been urged to declare itself 
and to follow up its titles actively, there still seems to be little disposition 
at the highest political level to do so. The United States has instead sug- 
gested a multilateral conference of all the states concerned and possible 
internationalization of the area.® 

The British claim extends in a sector between 20° and 80° West Longi- 
tude.” There is no doubt but that the United Kingdom has a very sub- 
stantial case for many individual territories within that sector.® 

Chile’s claim to a sector between 53° and 90° West Longitude is theo- 
retically based on the colonial rights of the Captaincy-General of Chile to 





longer considered active. See Lawrence Martin’s essay, ‘‘The Antarctic Sphere of 
Interest,’’ in H. W. Weigert et al. (eds.), New Compass of the World 61-79 (1949). 

4See 1 Hackworth’s Digest of International Law 449-465 (1940); Dean Acheson, 
t‘ Clarification of U. S. Position on Antarctic Claims,’’ Dept. of State Bulletin, 
Jan. 5, 1947, p. 30; Kosack 127, 142-144. The text of the Dec, 28, 1946, note to the 
Chilean Government by Under Secretary of State Acheson is in Chile, Ministry of 
Foreign Affairs, Politica Internacional de Chile 21 (1947) (hereinafter cited as Chile, 
Politica Int.). 

5 J. S. Reeves, ‘‘Antaretie Sectors,’’? 33 A.J.I.L. 519-521 (1939). This position is 
a continuation of the stand taken by Secretary of State Charles Evans Hughes that 
mere discovery, not followed up promptly by effective occupation, could not establish 
sovereignty and that in polar regions where ‘‘actual settlement would be an impossi- 
bility,’’ such discovery ‘‘ would afford frail support’? for a claim to sovereignty. U. S. 
Foreign Relations, 1924, Vol. 2, pp. 519-520. Without official approval, however, a 
number of atlases credit the United States with a sector (e.g, the Rand McNally map 
in Collier’s World Atlas and Gazetteer (1941, p. 9), and a U. S. Air Force map with 
U. S. sectors marked is on file in the Chilean Foreign Office. 

6 In August, 1948, the United States approached (without much favorable result) 
Australia, France, New Zealand, Norway, the United Kingdom, Chile and Argentina 
along this line. 19 Dept. of State Bulletin 301 (1948); Documents on American 
Foreign Relations, Jan. 1—Dec. 31, 1948, Vol. 10, p. 544; P. E. Corbett, Law and Society 
in the Relations of States 118-119 (1951). For the reactions of Argentina and the 
U.S.S.R., see Quaranta, op. cit. 87-88, and U.S.S.R. Information Bulletin, June 23, 1950, 
p. 380. 

7 Bounded by the 50th Parallel in the part between 20° and 50°; by the 58th Parallel 
from 50° to 80°. This ‘‘notch’’ or indentation was installed in 1917 after the original 
Letters Patent of 1908, which fixed the base simply at the 50th Parallel, appeared to 
include a substantial portion of Chile and Argentina proper. British Letters Patent, 
July 21, 1908, 101 Brit. and For. State Papers 76-77 (1912); British Letters Patent, 
March 28, 1917, 111 ¢bid. 16-17 (1921). See also the British Letters Patent of June 
23, 1843; April 28, 1876; Feb. 25, 1892; and Dec. 13, 1948 (the latter in 150 Brit. and 
For. State Papers 608-613 (Pt. I, 1956), pertaining to the governance of the Falkland 
Islands in general. 

8See especially the able and generally restrained analysis of these claims in the 
article by C. H. M. Waldock, ‘‘Disputed Sovereignty in the Falkland Islands De- 
pendencies,’’ 25 Brit. Year Book of Int. Law 321-353 (1948); also British Information 
Services (Ref. Div.), Britain and the Antarctie (New York, 1953 Rev., mimeo); R. N. R. 
Brown, ‘‘Political Claims in the Antaretic,’’? 1 World Affairs 393-401 (1947); P. 
Calvocoressi and S. Harden, ‘‘The Antarctic,’’ Survey of International Affairs 1947- 
1948, pp. 492-499 (London, 1952); E. W. H. Christie, The Antarctic Problem, An 
Historical and Political Study (London, 1951, 336 pp.); J. Daniel, ‘‘Conflict of Sov- 
ereignties in the Antarctic,’’ Year Book of World Affairs (London, 1949), pp. 241-272. 
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“southern territories.” ® Chile holds that the Republie succeeded to thes: 
rights, expressed by the concept ‘‘uti possidetis of 1810,” at the time o? 
the break with Spain.*° A sizeable literature has been built up in th 
last few years defending the Antarctic with typical Latin ardor as an 
established part of the ‘‘national patrimony.’’*? Special instruction i~ 
required in the schools stressing Chilean rights and expeditions.% As part 
of their growing economic and political nationalism Chileans have become 
extremely conscious of the ‘‘Southland’’ frontier in general.” 

By executive decree of 1939, Julio Escudero Guzmán, Professor of In- 
ternational Public Law at the University of Chile, was given a spewial 


9 Charles V in 1539 allegedly granted Pedro Sanchez de Hoz the territory ‘‘from the 
Strait [of Magellan] to the Pole inclusive’’ west of 40° West Long. The grant devolved 
on Pedro de Valdivia and at length came under the Captaincy-General of Chile, In 
1778 and again in 1786 Spain decreed whaling to be reserved in the Antarctic Ocear 
to Spaniards. Bernardo O’Higgins wrote in 1831 that Chile extends down to Nev 
South Shetland and possesses the key to the Atlantic from 30 degrees South Latitude 
down to the Antarctic Pole and to all the Great Pacific. Kosack 126; Pinochet 45-57, 
65; Carlos Aramayo Alzérreca, Historia de la Antártida 162 (Buenos Aires, 1949). 

10 For affirmation of this position see Chile’s reservation to the Final Act, Second 
Meeting of Consultation of Foreign Ministers at Havana (1940), and to the Ric 
Treaty (1947). See Pinochet de la Barra, op. cit. 63-67 (Ch. IV, ‘‘ The ‘Uti Possidetis' 
of 1810 and the Antarctie Rights of the Republic’’). 

11 The most important single work (including a substantial bibliography) is hy 
Oscar Pinochet de la Barra, cited above (Santiago, 1948, 180 pp., the edition hereinaftcr 
cited as Pinochet, and 3d ed., 1955, 226 pp.). A translation of two recent lectures hy 
Pinochet de la Barra appeared under the title, ‘‘Chilean Sovereignty in Antarctica ’' 
(Santiago, 1955, 59 pp.), which is the only Chilean statement in English. Among titles 
not cited elsewhere are: Chile, Ministry of Foreign Affairs, ‘‘ Derechos Indiscutibles de 
Chile Sobre la Antartica Chilena,’’ Revista Geográfica de Chile, No. 1 (September, 1948), 
pp. 155-164; Antonio Huneeus Gana, Antártida (Santiago, 1948, 47 pp.) ; P. Ihl Cléricus, 
‘í Delimitación Natural entre el Océano Pacifico y Atlántico, en resguardo de nuesira 
soberanía sobre la Antártica y Navarino,’’ Revista Geográfica de Chile, No. 9 (Juse, 
1953), pp. 45-51; Raúl Juliet Gomez, Exposición Sobre la Politica Exterior de Chile 
(Santiago, 1947, 77 pp.); Eugenio Orrego Vicufia, Terra Australis (Santiago, 1918, 
272 pp.) ; O. Vila Labra, Historia y Geografia de la Antártica (Santiago, 1948, 67 pp.). 
For a detailed bibliography of both the Argentine and Chilean literature, see Robert D. 
Hayton, The Politics of Argentine-Chilean Economie Union 523-537 (unpublished Ph.D. 
dissertation, University of California, 1954). i 

1? See Chile, Dirección General de Educación Primaria, Antártida Chilena, pp. 3—4 
(1948). 

13 In both Argentina and Chile the term austral (southern) is commonly used to 
designate the whole of the Patagonia-Magallanes-Tierra del Fuego-Antarctie area. 
All such regions are considered remote, cold, and on the frontier. Dr. Armando Braur 
Monéndez publishes a monthly magazine in Buenos Aires entitled ‘‘ Argentina Austral,’’ 
which is distributed all over the ‘‘southern’’ area. Constant preoccupation with te 
historic voyages of discovery, the economic and geopolitical prospects, and the current ec 
tivities in the Antarctic is characteristic of such publications. See, for example, issurs 
of the Revista Geográfica de Chile (subtitled ‘‘Terra Australis’’), particularly No. 4 
(October, 1950), pp. 23-40, for the elaborate article by Chile’s leading geopoliticion 
and Executive Vice President of the Pan American Institute of Geography and History, 
General Ramón Cafas Montalva, ‘‘Chile el mas Antártico de los Países del Orbe y su 
Responsabilidad Continental en el Sur-Pacifico’’ (with numerous geopolitieal charis 
and maps); also his ‘‘E] Pacifico, Epicentro Geopolitico de un Nuevo Mundo cn 
Estructuraci6n,’’ in ibid., No. 12 (September, 1954), pp. 11-16. 
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commission to study Chile’s titles.14 One year later, President Aguirre 
Cerda was able to announce Chile’s claim as follows: 


Whereas: 

It is the duty of the State to fix her territorial limits accurately ; 

The Chilean territorial limits in the southern polar reaches known 
as the American Antarctic have not yet been determined precisely ; 

The Ministry [of Foreign Affairs] publicly declared in 1906 that 
the delimitation of the territory referred to was the subject. of investi- 
gations not yet complete; 

The present status of these studies now permits a decision in this 
respect; 

The Special Commission . . . has established the boundaries of the 
Chilean Antarctic territory in conformity with the data supplied by 
the geographic, historical, juridical and diplomatic records consulted 
and accumulated up to the present time; 

I Decree: 

The Chilean antarctic ... to be all lands, islands, islets, reefs, 
glaciers (pack-ice), already known or to be discovered, and their re- 
spective territorial waters, in the sector constituted by the meridians 
53° and 90° West of Greenwich. 


The function of this declaration was not to create titles, ‘‘it simply 
[defined] . . . the boundaries of a territory that was Chilean by virtue 
of well-rounded antecedents’? since independence.'* Such a position—if 
Spain’s titles were valid—obviously avoids a terra nullius construction 
for the area. 

The announcement had an immediate impact abroad. Britain objected, 
of course. The United States made it clear that she recognized the sov- 
ereignty of no nation over the South Pole territories. Argentina likewise 
expressed her observations and reservations, which finally led in March, 
1941, to conversations between the heads of the respective Antarctic Com- 
missions, Julio Escudero for Chile and Isidor Ruiz Moreno for Argentina.” 
The problem was not resolved, but the Escudero-Ruiz Moreno talks agreed 
on two things: (1) that a South American Antarctic exists; and (2) that 
the only countries with exclusive rights of sovereignty over it are Chile and 
Argentina.’® 


14 Decree No. 1541, Sept. 7, 1939. 

15 Decree No. 1747, Boletin Oficial, Nov. 6, 1940. 

16 From the exposition to the Chilean Senate by Raúl Juliet Gomoz, Minister for 
Foreign Affairs. A statement of the ‘‘historical, geographic, juridical, diplomatic and 
administrative antecedents.’’ Chile, Politica Int. 5. 

17 César Diaz Cisneros, Límites de la República Argentina 229 (Buenos Aires, 1944). 
There had been negotiations between 1906 and 1908 without result, including a 1907 
proposed treaty to divide ‘‘the islands and continents of the American Antarctic’’ 
between the two nations. Argentina’s Foreign Minister, Dr. Estanislao Zeballos, 
warned that Great Britain was claiming all such lands and that Chile and Argentina 
‘would have to unite to defend themselves.’’? Quoted in Juan Carlos Rodriguez, La 
República Argentina y las Adquisiciones Territoriales en el Continente Antártico 17 
(1941). 

18 Chile, Politica Int. 22. For a recent statement of the official Chilean position, see 
the Informe of the Interim Foreign Minister, Guillermo del Pedregal, in Chile, Senate, 
Diario de Sesiones (Jan. 13, 1954). 
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Foremost among Argentine claims (aside from the traditional wi. 
possidetis, successor to the Vice Royalty of La Plata position which is 
analogous to Chile’s basie claim) is the fact of a meteorological observa- 
tory in continuous operation since February 22, 1904, on Laurie Island 
in the South Orkneys,’* just inside accepted ‘‘ Antarctic latitudes.” ° This 
group of islands lies some 400 miles northeast of the nearest Antarctic 
mainland. Unlike the British and Argentine claims, Chile’s sector care- 
fully excludes the South Orkneys. 

The first official Argentine action to announce any claim seems to have 
been a statement to the Universal Postal Union in 1927: 


The Argentine territorial jurisdiction extends in fact and in right 
over the continental area, the territorial sea and the islands of Tierra 
del Fuego, the archipelagos of Estado, Año Nuevo, South Georgia and 
to the Polar lands not yet delimited.” 


Today in Argentina, as in Chile, a high intensity of interest is evident.”* 
With a dedication verging on fanaticism, the younger generation—from 


19 For the story of this originally English observatory from the Argentine point of 
view, see Argentina, International Service of Argentine Publications, The Argentine 
Antarctic 18-24 (Buenos Aires, n. d.); also José Manuel Moneta, Cuatro Años en les 
Orcadas del Sur (Buenos Aires, 1939, 305 pp.). For British comments see Waldock, 
loc. cit. 330-332. 

20 Though the Antarctic Circle begins technically at 66° 30’, the influence of the cold 
extends much further toward the Equator. ‘‘[The Antarctic] has unassailably the 
severest climate on earth, with winter temp. dropping to — 70°F. and even — 80° T., 
and in the brief unthawing Antarctic summers temp. remains at an average of 15° T, 
lower than those of the Arctic Regions.’’? Columbia Lippincott Gazetteer of the World 
77-78 (1952 ed.). Anything south of 60° is thought of as definitely ‘‘Antarctic.’’ 
The South Orkneys, South Shetlands and much of the Palmer Peninsula lie just south of 
that line but outside the Antarctic Cirele. In addition there is a tendency to regard 
all regions beyond approx. 45° as ‘‘austral’’ or Sub-Antarctic to Antarctic. The South 
Georgia and South Sandwich groups (of the British sector) are north of 60°; neither 
Argentina nor Chile extends its sector to include these islands. Argentina, howovrer, 
maintains claims to these territories. See Kosack 14, for a map of several additionel 
means of delimiting the Antarctic region. 21 Quoted in Aramayo, op. cit, 155. 

22 Seo among titles not cited elsewhere: Primavera Acuña de Mones Ruiz, Antártida 
Argentina, Islas Oceénicas, Mar Argentino (Buenos Aires, 1948, 75 pp.); S. Alavraqui, 
‘La Ant&rtida,’’ Revista Geográfica Americana,,No. 27, pp. 71-86 (Buenos Airea, 
1947); Argentina, National Commission on the Antarctic, Antártida Argentina (Bucnos 
Aires, 1949, 39 pp.), and Soberanía Argentina en la Antártica (1947, 2d ed., 1948, with 
introduction by President Juan Perón, 91 pp.); Felipe Barreda Laos, La Antártida 
Sudamericana Ante el Derecho Internacional (Buenos Aires, 1948, 32 pp.); Carlos 
Berraz Montyn, Nuestra Soberanía en la Antártida (Santa Fe, 1951, 76 pp.); M. 
Guernick, ‘‘La República Argentina y la Cuestión del Antartico,’? Revista Argentine 
de Derecho Internacional, No. 5, pp. 100-101 (Buenos Aires, 2d. ser., Jan—March 1942) ; 
Raúl S. Martinez Moreno, Soberanía Antártica Argentina (Tucumán, 1951); J. C. 
Moreno, ‘“‘El Continente Antártico, El Sector Argentino .. . e el más importante do 
la Antártida ... ,’? Revista Geográfica Americana, No. 29, pp. 1-16 (July, 1948), and 
“El Porvenir de la Antártida,” ibid., No. 30, pp. 193-198 (October, 1948); Pedro 
Radio, Soberanía Argentina en la Antartica (Valladolid, 1948, 52 pp.); J. C. Rodriguez, 
tí Adquisiciones Territoriales en el Continente Ant&rtico,’’ in 10 Proceedings, Bighth 
American Scientific Congress 305-310 (Washington, 1943); A. A. Salgueiro, El 
Continente Blanco (Buenos Aires, Ministry of Foreign Affairs and Worship, 1950 
79 pp.). 
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the first grade—has been subjected to strong indoctrination.*? Although 
the new Government in Buenos Aires unquestionably has dropped the 
megalomaniacal aspects of the ultranationalism of the Perón movement, 
there remain few Argentines not emotionally involved in support of their 
country’s dominion over the Falkland Islands and the Antarctic sector. 
It must be remembered that in Argentina the disputes with Great Britain 
over the Antarctic and over the Falkland Islands are frequently viewed 
in principle as one and the same.’ The British themselves have linked the 
Falkland Islands directly to their Antarctic claims by making the former 
the administering authority and designating the latter ‘‘The Falkland 
Islands Dependencies,’’ a relationship which arouses the particular ire of 
the Argentines. 

In 1939 Argentina established a provisional Antarctic Commission.” 
This became the permanent National Commission on the Antarctic on April 
30, 1940. This Commission has been very active preparing numerous reso- 
lutions affirming Argentine rights, delimiting the Argentine sector, study- 
ing other countries’ expedition results, and conducting various diplomatic 
conversations. In 1948 an ‘‘ Antarctic and Malvinas Division’’ was set up 
in the Foreign Affairs Ministry.*¢ 

Argentine official opinion originally opposed the sector Drepa Tts 
early use by the British may have been a consideration. In 1922 Zacarías 
Sánchez, the engineer then in charge of the Offce of International Bound- 
aries in the Argentine Foreign Ministry, produced a report noting his ac- 


23 See, for example, Graciela Albornoz de Videla, Evita, Libro de Lectura para Primer 
Grado Inferior 24-25 (Buenos Aires, 1953), where under colored drawings and ‘‘; Viva 
la Patrial’’ the Malvinas Islands (Falklands) and the Antarctic are declared to be 
fi.. . Argentinas! ’’ 

24 Much of the literature is so oriented: Argentina, Ministry of Education, Soberanía 
Argentina en el Archipiélago de las Malvinas y en la Antártida (La Plata, 1951, 588 
pp.); Argentina, National Commission on the Antarctic, Las Islas Malvinas y el 

_Sector Antártico Argentino (Buenos Aires, 1948, 28 pp.); Elias Diaz Molano and 
Esteban Homet, Tierras Australes Argentinas Malvinas-Antartida (Buenos Aires, 1948, 
384 pp.); Juan Carlos Moreno, Nuestras Malvinas, La Antártida (Buenos Aires, 1949, 
298 pp.) ; Leopoldo Ramos Giménez, Las Islas Malvinas y la Antártida Argentina, Atlas 
Documental (Buenos Aires, 1948, 48 sheets). Maps designating the Falkland Islands 
as such (instead of Islas Malvinas) are forbidden entry into the Argentine. For an 
exhaustive discussion of this matter, see Julius Goebel, The Struggle for the Falkland 
Islands (1927, 482 pp.). The Argentine case is presented in detail in R. Caillet-Bois, 
Una Tierra Argentina: Las Islas Malvinas (Buenos Aires, 1948, 443 pp.); M. Hidalgo 
Nieto, La Cuestión de Las Malvinas (Madrid, 1947, 762 pp., including important docu- 
ments). See also Kosack 131-132. 

25 This action was precipitated in part by the desire to participate in the International 
Polar Exposition in Norway, which did not take place as a result of the outbreak of 
war in Europe. 

26 Quaranta, op. cit. 189-202. The first director was Isidoro Ruiz Moreno. See also 
Kosack 132~133, 135 (including mention of a plan for an Antarctic University at San 
Carlos de Bariloche). Both Argentina and Chile have issued special postage stamps de- 
picting their Antarctic territories and have indulged in other such nominal mani- 
festations of sovereignty. More important, actual postoffices serving the year-round 
bases have been in operation since 1947. Argentina’s Laurie Island (South Orkneys) 
postoffice dates technically from 1904. 
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cord with the Naval Ministry’s view that none of several dividing lines 
proposed ought to be admitted, but that the only possible one would be the 
68th Meridian.” Undoubtedly this was then considered the maximum 
claim possible vis-d-vis Chilean rights in respect of Article III of the 
Boundary Treaty of 1881 and the 1893 Protocol thereto, which demarcated, 
among other things, Tierra del Fuego and the lesser islands at the tip of the 
Continent.2* Article ITI of the Treaty of 1881 divided Tierra del Fuego 


along the meridian 68°34’ west of Greenwich until it touches the Canal 
Beagle. . . . As for the islands, to the Argentine Republic shall belong 
... the... islands on the Atlantic to the east of Tierra del Fuego 

. ; and to Chile shall belong all the islands south of the Canal 
Beagle down to Cape Horn, and those to the west of Tierra del Fuego. 
(Italics supplied.) 


Article II of the Protocol of 1893 (a clarification of the 1881 boundary 
treaty) reads in part: 


The sovereignty of each state over the respective littoral is absolute 
so that Chile cannot claim any point toward the Atlantic nor can the 
Argentine Republic claim any point toward the Pacific. 


The Argentine ‘‘Primero de Mayo” expedition to the Antarctic in 1942 
proclaimed the annexation of all the territory within the sector 25° and 
68°34’ West Longitude South of 60° South. No decree from Buenos 
Aires confirmed this claim, but commemorative bronze plaques were in- 
stalled on Deception and Wiencke Islands. On February 11, 1948, the 
British Ambassador in Buenos Aires returned one of the plates to the 
Argentine Government and thereby initiated what has become an extensive 
diplomatic correspondence between the two countries on this topic.” 

As late as 1944 Diaz Cisneros (an excellent Argentine analyst) felt his 
country’s case could justify a claim only up to approximately 70° Longi- 
tude West, or perhaps just to the meridian dividing Tierra del Fuego, 
68°34’. He even anticipated that Chilean aspirations would overlap the 
Argentine claim as far as the 59th Meridian and proceeded to develop solu- 
tions for the expected conflict.®° 


27 Rodriguez, La República Argentina y las Adquisiciones Territoriales en el Conti- 
nente Antártico 16. E 

28 Argentina, Ministry of Foraign Afairs and Worship, Tratados y Convenciones 
Vigentes en la Nación Argentina, Vol. I (1925), pp. 253-255. 

29 Kosack 127. For these exchanges of notes see various issues (some cited in this 
article) of the Memoria and of the Boletín of the Argentine Ministry of Foreign Af- 
fairs and Worship, and of the Memoria of the Chilean Ministry of Foreign Affairs 
Christie, op. cit. 305-316. For a Latin American interpretation (with documents) of 
this diplomacy, see .Aramayo, op. cit. 213—234, 263-279, 293-305, 329-356. 

30 Op. cit. 230-232. Chile’s present claim begins at 53°. See also Pinochet 140, for 
this Chilean’s suggestion that a ‘‘proper’’ Argentine claim would have been only as far 
as 60° 30’, ie., just to the far side of Nueva Island in the Canal Beagle, easternmost 
point of Chilean territory. An unofficial Argentine map (in La Nación, Buenos Aires, 
Nov. 8, 1940) once depicted a sector of from 40° to 68°. The Argentine, José Manuel 
Moneta, after years of study, contended it was necessary (if sectors were to be used) 
to fix the Antarctic boundary between the two countries ‘‘at 68° 36’ 38” 5 Meridian 
which divides Tierra del Fuego from north to south.’’ Cited in José Carlos Vittone, 
La Soberanía Argentina en el Continente Antártico 111 (Buenos Aires, 1948). 
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When Argentina did resort in the end to the sector theory, she claimed 
to the 74th Meridian, a line a fraction farther west than any of her terri- 
tory on the South American mainland. The first definite knowledge the 
world had of this precise claim was in November, 1946, in the form of an 
official Argentine map of the Antarctic zone.** Generally speaking, the 
Argentine claim has not been based on formal annexations and decrees. 
The sector between 25° and 74° and capped at the 60th Parallel was ‘‘un- 
derstood’’ to have been already Argentine, therefore without need of direct 
“incorporation.” 8? All maps in Argentina must depict this official Ant- 
arctice sector.** 

In 1955 a new law entitled ‘‘Provincialization of the National Terri- 
tories’ 3t converted into regular Federal Provinces all remaining Argen- 
tine territories. Patagonia (below the 46th Parallel), Tierra del Fuego, 
the Argentine Antarctic Sector and ‘‘Islands of the South Atlantic’’ are 
made into one province with provisional capital at Rio Gallegos on the Pata- 
gonian coast.” Argentina fully realizes that administrative organization 
of territory is considered a major act of sovereignty in the perfection and 
maintenance of titles. 

The dispute over the ‘‘ American’? Antarctic is far from dormant. Oc- 
easional demonstrations of confraternity in the area to the contrary not- 
withstanding, there is a concerted—though not yet bellicose—rivalry. The 
result has been an inerease in the vigor and size of exploration programs, 
in the number of bases manned, and in the frequency of nationalistic 
declarations.®* 

The 1947 visit to the Antarctic by Argentine naval units was protested 


31 Chile filed reservations to such a claim with the Argentine Chancellery. Pinochet 
140; Christie, op. cit. 270. 

32 See Vittone, op. cit. 111. However, in 1947 Argentina added to its traditional 
clause concerning the Falkland Islands a reservation to the Rio Treaty concerning the 
South Georgia Islands, South Sandwich Islands, ‘‘and lands within the Argentine 
antarctic sector, over which the Republic exercises the corresponding sovereignty.’’ 
Cited in Quaranta, op. cit. 197. Answering a British Memorandum to the Ninth Inter- 
American Conference, Foreign Minister Bramuglia expounded Argentine claims to the 
Malvinas and to the Antarctic in detail in Bogotá in 1948. See Argentina, Ministry 
of Foreign Affairs and Worship, Boletin, No. 28 (April, 1948), pp. 142-159. In 1949 
at Havana, Argentina set forth her exact claims to the ‘‘American Committee for 
Dependent Territories’? (see Argentina, The Argentine Antarctic, p. 42). At the 
Tenth Inter-American Conference in Caracas, Argentina promoted Resolutions XOVI 
and XCVII opposing colonies and occupied territories in the ‘‘Territory of the 
Americas.’’ See 6 Annals of the Organization of American States 116-118 (Special 
No., 1954). 

33 The same is also true concerning the Chilean sector on maps published in Chile. A 
remarkable error was committed by the peronista paper Critica of Buenos Aires when it 
printed on Feb. 20, 1953, a large map of the Antarctic showing the western border of 
Argentina’s sector at the 68th Meridian. 

34 Promulgated June 28, 1955, Boletin Official, June 30, 1955. 

85 Art, I. The remainder of the statute is devoted to provisions for a constitutional 
convention in each of the five new Provinces and other transitional measures. ‘‘ Islands 
of the South Atlantic’’ means to include the Falkland Islands, South Georgia Island 
and the South Sandwich Islands. Implementation of the statute has not yet occurred. 

36 Daniel, loc. cit. 253; Christie, op. cit. 268-276, 280-283. 
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by local British officials. On April 9, 1947, a British magistrate in the 
name of the Governor of the Falkland Islands personally delivered an ofi- 
cial note to the Officer in Charge of the new Argentine Base on Gamma 
Island informing him that he was violating British territory. Argentina 
did not reply as a matter of principle, ¢.e., she refused absolutely to reecg- 
nize any jurisdiction of the Governor of the Falkland Islands in the arca. 
The British Ambassador in Buenos Aires then delivered a note to Foreign 
Minister J. Atilio Bramuglia dated December 17, 1947, in which it was 
suggested that if Argentina did not consider Britain’s rights valid ard 
thought her own good, the correct attitude would be not to keep an ce- 
cupied base in British territory without the consent of Her Majesty’s Gov. 
ernment, but to invoke the jurisdiction of the International Court of Justive 
at The Hague.’ However, should Argentina not be willing to secure per- 
mission for the base, or to submit the question to the Court, Britain wou'd 
have to demand the removal of the base on Gamma Island. Bramuglie 
replied on January 28, 1948, in a note to Britain’s Ambassador Leeper re- 
affirming the Argentine character of the Malvinas (Falkland) Islands ard 
of the Antarctic sector ‘‘without the necessity of an annexation declara- 
tion” as set forth in ‘‘earlier notes.’ He refused to consider taking the 
question to the Court.*® 

As the result of renewed diplomatic conversations between Chile and 
Argentina, a joint declaration was published on March 4, 1948. The text 
reads in part: 


Until such time as the [boundary] line of common neighborliness ‘s 
eovenanted ...in the antarctice territories of Chile and of the Republie 
of Argentina, in the name of their respective Governments . . . [it is 
declared] : 

1. That both Governments will act in common accord in the protec- 
tion and juridical defense of their rights in the South American Ant- 
arctic, included between the meridians of 25° and 90°, Longitude West 
of Greenwich, in which territories it is conceded that Chile and the 
Argentine Republic have indisputable rights of sovereignty. 

2. That they are in accord in continuing their administrative activity 
of exploration, vigilance and development in the region of the un- 
defined frontier of their respective antarctic zones, within a spirit of 
reciprocal cooperation. 

3. That as soon as possible, and, in any case, during the course of 
the current year, they will pursue the negotiations until the signin: 


37 Britain promised in the note (Art. 8) to accept the Court’s jurisdiction and tə 
respect its decision, if the Argentine Government were disposed to submit the questio 
either of the entire area or of a part of the area. This offer to adjudicate the disput) 
before the International Court of Justice has since been repeated to both Chile an:i 
Argentina on several occasions: Notes of April 30, 1951, Feb. 16, 1953, and Dec. 21, 
1954 (all without favorable response). The note of Dec. 21, 1954, added the alter 
native of submission to an independent ad hoc arbitral tribunal, which likewise was 
declined. I. C. J., Application Instituting Proceedings Filed in the Registry of the 
Court on May 4th, 1955, Antarctica Case (United Kingdom v. Argentina), p. 58. 

38 Reproduced in Argentina, Ministry of Foreign Affairs and Worship, Boletin, No. 
25 (January, 1948), pp. 140-146. 

39 Ibid. 148-154. The Minister’s note to the British Ambassador dated Feb. 15, 
1947, contains a formal exposition of Argentina’s claims. 
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of a Chilean-Argentine treaty of demarcation of limits in the South 
American Antarctic is achieved .. .*° 


At least on the surface, and to some extent in practice, the two countries 
have avoided any diplomatic estrangement over this issue, undoubtedly 
taking a lesson from their protracted boundary difficulties during most of 
the nineteenth century. 

President González Videla of Chile visited personally his country’s in- 
stallations in the Antarctic in 1948. He formally inaugurated the Gen- 
eral Bernardo O’Higgins base on the Antarctic peninsula, already renamed 
‘Tierra O’Higgins’”’ by the Chileans.“ 

By the following year interest was running so high and official activities 
of the three rival countries had become so intense in the area that there 
was actual danger of a physical clash. After prolonged conversations, a 
tripartite agreement was reached with respect to naval demonstrations in 
the Antarctic. The governments declared they did not ‘‘foresee the neces- 
sity of sending warships south of 60° Latitude South . . . with the excep- 
tion, naturally, of the movements that have been habitual for some years.’’ *? 
This agreement, reached originally for the 1948-1949 Antarctic season,‘ 
has been renewed each November since that time.** 

Meanwhile both Chile and Argentina have carefully filed formal notes of 


40 Chile, Ministry of Foreign Affairs, Memoria, 1948, pp. 245~246, 356; see also the 
signing ceremony speeches at pp. 353-355. On July 12, 1947, the two Foreign Ministers 
had managed a joint declaration at a time when controversy was on the rise. It said 
in part: ‘‘[The Ministers of Foreign Affairs] have agreed ... convinced as they are 
of the indisputable rights of sovereignty of Chile and the Argentine Republic over the 
South American Antarctic, that they favor the realization of a plan for harmonious 
action by Governments with regard to better scientific knowledge of the Antarctic zone, 
through explorations and technical studies; that likewise they consider convenient a 
common effort in regard to the utilization of the wealth of this region; and that it is 
their desire to arrive as soon as possible at the conclusion of a Chilean-Argentine 
Treaty of Demarcation of Limits in the South American Antarctic. ...’’ Argentina, . 
Ministry of Foreign Affairs and Worship, Instrumentos Internacionales de Caracter 
Bilateral Suscriptos por la República Argentina, Vol. II (1950), p. 648; Chile, Min- 
istry of Foreign Affairs, Soberanía de Chile en la Antartica 55 (1948). 

41 See the relevant decrees in Pinochet 87-89; a description of the events and the 
text of the President’s address is in Chile, Ministry of Foreign Affairs, Memoria, 
1948, pp. 339-344. 

Argentina now calls the same peninsula ‘‘ Tierra San Martin.’’ The original British 
name was Trinity Land, subsequently changed to Graham’s Land. The United States 
uses Palmer Peninsula. Wide divergence now exists in the names of much of this 
area. For comparative tables of English, Argentine and Chilean names, see Karto- 
graphische Nachrichten, No. 4 (1954), pp. 37-38 (prepared by H. P. Kosack). 

42 Chile, Ministry of Foreign Affairs, Memoria, 1949, p. 314. The United States 
voluntarily observed the provisions of the agreement and congratulated the Powers 
upon reaching it. Aramayo, op. cit. 323. ‘‘Habitual movements’’ refers to the annual 
expeditions for purposes of garrison relief, installation maintenance and scientific study. 

43 That is, December, 1948, to April, 1949, the Southern Hemisphere’s summer. See 
Argentina, The Argentine Antarctic 43. 

44 By simple recommunication of the text with the pertinent change in the dates 
renewals have been made on Nov. 18, 1949, Nov. 20, 1950, Nov. 26, 1952, ete. See, for 
example, the corresponding Memorias of Chile’s Ministry of Foreign Affairs (1949, 
pp. 25-26; 1950, p. 176); Kosack 128; 31 Dept. of State Bulletin 817 (1954). 
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protest with the corresponding chancellery on the occasion of any new 
“act of sovereignty” by a rival state. 

Notable among the crises which have occurred is the Deception Island 
incident of 1953. Two huts * built by Argentine and Chilean forces were 
dismantled and the two Argentines found in one of the huts removed. 
This action, taken by the Governor of the Falkland Islands, was timed 
poorly. The ‘‘shocking’’ news reached the Chileans and Argentines just 
at the moment when President Perón was in Chile on a major good-will 
visit, a fact which allowed close co-ordination of the countries’ responses 
to the British action. While the positions taken were nearly identical, 
neither South American Chancellery acted (in the notes dispatched) as if 
the neighboring state’s specifie claim, garrisons or dismantled hut ex- 
isted." Again both countries rejected the standing British offer to take 
the dispute to the International Court. Chile refused adamantly on the 
grounds that this concerned ‘‘territory manifestly Chilean, and that would 
mean submitting to the judgment of third Powers her own national sov- 
ereignty.’’ The final paragraph of Chile’s reply made reference to the 
Inter-American System: ‘‘All matters relating to the South American 
Antarctic ... are of fundamental concern to our Continent, by reason of 
being essential to the security of the Western Hemisphere.’’ She insisted 
she was merely carrying out her obligations under the Rio Treaty.*’ 
Argentina made specific reference in a final paragraph (rejecting the judi- 
cial settlement) to her right to have recourse to the Rio Treaty, because 
these were acts of an ‘‘extracontinental Power’’ against Argentine ‘‘terri- 
torial Patrimony.’’ The ‘‘Hemispheric’’ nature of both the Rio Treaty 
and the 1948 Bogotá Charter of the Organization of American States,“ has 
clearly superseded the earlier unilateral Monroe Doctrine and constitutes 
the cornerstone of the modern claims of Chile and Argentina to the ‘‘ Ameri- 
can’’ Antarctic. 

A concise summary of the Argentine claim in typical language is em- 
bodied in point three of the same note: 

45 &.e, for example, Chile, Ministry of Foreign Affairs, Memoria, 1949, pp. 315-316; 
Memoria, 1950, pp. 177~178. 

46 Shelters have been constructed at many points in the Antarctic. These always 
house flags, coats of arms, or other indications of the nationality—and alleged sovereign 
authority—of the erecting Power. 

47 For the text of the Feb. 20th Chilean note, see the Government paper, La Nación 
(Santiago), Feb. 21, 1953. For the Argentine note, see La Prensa (Buenos Aire3), 
Feb, 21, 1953. London first made the matter public on Feb. 21 by releasing the Feb. 
16 British notes to Argentina and Chile. See also the peronista propaganda magazine, 
Verdad, Año IT, No. 9 (March, 1953), pp. 1, 41-438. Considerable sympathy was received 
from a number of other Latin American countries, some of which have their own 
grievances against the United Kingdom. 

48 Pars. 10 and 12. The note is replete with assertions of unconditional sovereignty 
over the Chilean Antarctic. See the Inter-American Treaty of Reciprocal Assistance 
(Rio, 1947), Arts. 3 and 9. Art. 4 of the same treaty defines the area of the American 
Defense Zone. Arctic and Antarctic sectors are included, the latter being from 24° 
to 90° West Long., almost identical to the combined Argentine and Chilean sectors 
(25° to 90°). 

49 See Arts. 24, 25, 43 and 52 of the O. A. S. Charter. 
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Argentine sovereignty ... is based, among other reasons, in the 
aggregate of the historical antecedents of its titles—maintained firmly 
in all circumstances by the Argentine Government [and] spiritually 
identified with the feeling of the nation’s entire population; in the 
insuperable geographical position of the Republic; in the geological 
continuity of its land with the Antarctic lands; in the climatological 
influence that the neighboring polar zones exercise over its territories; 
in the rights of first occupancy; in the pertinent diplomatic measures, 
and, finally, in its uninterrupted activity in the same Antarctic terrain. 


Despite such unqualified assertions, Argentines do admit that one other 
state has legitimate claims: 


There is no doubt that, equal to the Argentine Republic, Chile enjoys 
valid titles with respect to the possession of Antarctic lands within 
the South American quadrant. The same reasons of a geographical 
and historical nature serve her, and, to a certain extent, the juridical 
reasons are similar, even though our country excels her notably in the 
matter of effective and permanent occupation. In any case, it is un- 
questionable that the South American quadrant of the sixth continent 
belongs almost entirely to Argentina and Chile.®° 


But neither country is ready to accept arbitration. Hach feels its own 
case possibly may improve with the years, and that a better scheme for an 
Argentine-Chilean delimitation may be perfected. Both states are con- 
vinced time is on their side insofar as England is concerned. Neither state 
really welcomes the great attention new being given the region as a part of 
the 1957-58 International Geophysical Year, because the exclusiveness of 
their competition with the United Kingdom will be shattered. There is con- 
stant preoccupation that the United States may be roused to state its claims 
to this general area. While they are prepared to react strongly to any 
such ‘‘new’’ claims, it never ceases to be a source of amazement (and 
satisfaction) that so far their fears have not materialized. 

Dreams of strategic mineral wealth and trans-polar air routes also com- 
plicate the picture.*4 Corbett believes an oil or uranium strike ‘‘would 
bring venom and violence into a competition which thus far has scarcely 
ruffled the surface of international relations.’’®? In the last analysis it 
must be remembered, though it land harsh on many ears, that the hemi- 
sphere with the overwhelming proportion of the land, resources and 
population is the Northern Hemisphere. The major trade routes connect- 
ing the great centers of civilization do not pass anywhere near the South 


50 Quaranta, op. cit. 130. In this connection the President of the Argentine National 
Commission on the Antarctic said in an otherwise very nationalistic address on Aug. 1, 
1948; ‘‘With Chile, then, the only thing remaining is to delimit a common frontier.’’ 
Dr. Pascual La Rosa, ‘‘Soberania Argentina en las Islas Malvinas, Los Territorios 
Australes de la Repiblica,’’ in Argentina, Ministry of Foreign Affairs and Worship, 
Boletin, No. 32 (August, 1948), p. 60. See also Luis Canepa, Historia Antartica 
Argentina, Nuestros Derechos 8-10 (Buenos Aires, 1948). 

51 See, for example, Chile, Politica Int. 27; Enrique Cordovez Madariaga, La Antartida 
Sudamericana 49-58 (Santiago, 1945); Argentina, The Argentine Antarctic 49-50; 
General Ramón Cañas Montalva, ‘‘ Reflexiones Geopoliticas Sobre el Presente y el Futuro 
de América y de Chile,’’ in Revista Geográfica de Chile, No. 13 (May, 1955), pp. 7-23. 

52 Op. cit. 117. 
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Pole and are not likely to in the foreseeable future. The unforesecab's 
future does not guarantee anything to any hemisphere. The hard facis 
are that shortage of good soil, generally unbalanced resource pattern, ard 
restricted land space will continue to have a limiting effect (though net 
absolute) on the southern half of the globe. Air transport via Grert 
Circle ares over South Polar regions would link by a shorter route only a 
very few places in the world of present or probable future importance. 
The Antarctic’s climatic barrier, though certain to be mitigated with future 
technological development, is not likely to disappear entirely. Other more 
hospitable routes (even in those few cases where less direct) will continu» 
to be used at least for a very great time to come, including time of war. 
Drake Passage shipping can be more effectively protected and controlled 
from the North shores. Concerning the exploitation of possible natural 
resources, the area must remain marginal for the indeterminate future.’ 
On the other hand, the Antarctic does hold exceptional interest for the 
fields of pure research, applied science and weather observation.®* 

The nationalism of South American states is frequently couched in vague 
and often unrealistic terms predicting a glorious and powerful future once 
the ‘‘untold riches’’ of the Andes or the seas are wrested from ‘‘foreign 
hands’’ and developed domestically. The Antarctic must be regarded as 
only one of the romantic ‘‘frontier’’ elements in the total economie ‘‘un 
known.’ The uncertainty of the strategic importance of Antarctica is 
scant deterrent to imaginative and spirited publicists or to the Chilean 
and Argentine Governments.® 

Finally, in the 21-degree overlap of the Chilean and Argentine claims 
lies almost all the currently attractive land area of the ‘‘American’’ Ant- 
arctic.*® A territorial dispute between Argentina and Chile is hardly a 
novelty. With the establishment of the Chilean military garrison, Fort 


58 Dodson, loc. cit. 2-4. For an imaginative suggestion that atomic bombs be used 
to remove the ice cap in the Antarctic region and thus lay bare the mineral deposits, 
see the editor’s note to the reprint (in translation) of Belgian Geographer P. Four- 
marier’s article, ‘‘La Antártica y la Evolución Geológica de la Superficie del Globo 
Terrestre,’’ in Revista Geográfica de Chile, No. 12 (September, 1954), pp. 106-107. 
The only current economic exploitation is whaling. See D. H. Miller, ‘‘ National Rights 
in the Antarctic,’’ Foreign Affairs, April, 1927; Kosack 108-125. 

64 Actually this writer shares the moderate view expressed by F. [ingworth, ‘‘ Antarc- 
tica,’’? Fortnightly, No. 969, at pp. 210-211 (new ser., Sept. 1947). See also W. L. S. 
Fleming, ‘‘Contemporary International Interest in the Antarctic,’’ 23 International 
Affairs (1947), esp. pp. 551, 555. 

55 An example of highly exaggerated nationalism can be found in the article by 
school teacher Josefina A. Marazzi, ‘‘La Soberanía Argentina en la Antdrtica,’’ Argin- 
tina Austral, Año 23, pp. 13-18 (February, 1952). The piece was awarded a prize by 
the Argentine Naval Ministry. See also Hans-Peter Kosack, ‘‘Die Nutzbaren Langer- 
staetten in der Antarktis,’’ Bergmaennische Zeitschrift ‘‘Gliickauf,’’ Nos. 25 and 26 
(1954), as translated (‘‘La Explotación de los Yacimientos Minerales de la Ant4rtica’’), 
with comments by Pablo Ihl C. in Revista Geográfica de Chile, No. 13, pp. 83-90 (Mey, 
1955). 

56 From 53° to 74° W. Long., covered also by the British sector. The longitudes not 
in this overlap are mostly open sea (South Orkneys excepted) or remote Antarctic maia- 
land strips. 
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Bulnes, in the Straits of Magellan in 1843, a protracted boundary contro- 
versy was initiated which lasted until the 1902 arbitration award by King 
Edward VII of England and the celebrated Pactos de Mayo.” Certain 
minor questions remain to this day. The two countries are bound by a 
General Arbitration Treaty,®° and all such disputes, including that over 
the Antaretic, are recognized as matters for eventual arbitration under the 
treaty. 

The basic principle involved in the long boundary controversy, the 
“divortium aquarum or highest summits’’ °° rule, has been re-examined 
recently by Argentina and Chile for possible application in dividing the 
‘“American’’ Antarctic between them." This presumes there is a ‘‘cordil- 
lera” in the Antarctic. The elements necessary to this proposition have 
been perfected during the last few years. Poetically speaking, the Ant- 
arctic islands and Palmer’s Peninsula probably represent a 


prolongation of the Patagonian and fueguino terrains. . . . The West- 
ern spine of America, backed by the Andine Chain, submerges in the 
deep waters of the Drake Passage, and like a collar of rubies, reappears 
in the Antarctic Antilles, of volcanic formation, and is prolonged in 
Graham’s Land. 


A New Zealander, Rhodes W. Fairbridge, has produced the most thor- 
ough scientific exposition of this theory to date. Highly regarded by the 
Chilean Foreign Office and Military Geography Institute, his study clearly 
sets forth the case for geological continuity from Tierra del Fuego, but 
through a wide are to the east (over South Georgia to the Sandwich 
Group) and back around (through the South Orkneys) to the mainland 
of the Antarctic. Tests of the salinity of the waters, elaborate soundings, 
etc., have been made by various expeditions which allegedly verify the 
‘Pacific Ocean’’ character of the waters and the ocean bed on the inward 
side of this ‘‘Seotia Arc.’ 64 


57 For a résumé of the dispute see Hayton, op. citi. 23-53, bibliography, pp. 461-495, 
and documents, pp. 562-579. For an analysis of the arbitration, see Mrs. Lucia (Burk) 
Kinnaird, Argentina and the Pacific Settlement of Disputes, Ch. VIII (unpublished 
Ph.D. dissertation, University of California, 1934); also Gordon Ireland, Boundaries, 
Possessions, and Conflicts in South America (1938). 

58 Principally the disposition of three small islands, Lennox, Picton and Nueva at the 
eastern mouth of the Canal Beagle. For a full discussion with maps and bibliography 
see Hayton, op. cit. 188-197, 607. See also Alejandro Magnet, Nuestros Vecinos Justi- 
cialistas 183—187 (Santiago, 1954). 

59 One of the Pactos de Mayo, signed May 28, 1902. English translation in Papers 
Relating to the Foreign Relations of the United States, 1902, pp. 20-21. 

80 Two by no means synonymous terms, as the Chileans and Argentines discovered 
during their sixty-year dispute. 

81 See Diaz and Homet, op. cit. 344, though the authors thought the task of tracing 
the border in this manner would be exceedingly difficult. 

62 Acufia de Mones Ruiz, Conciencia Antartica Argentina 24 (Santa Fe, 1948). He 
did not suggest, however, any division with Chile along these lines. 

83 ‘í The Geology of the Antarctic,’? Ch. 3 in The Antarctic Today 56-101 (Welling- 
ton, 1952, F. A. Simpson, ed.). 

64 Ibid. 75-83 and esp. his map on p. 58 depicting this huge swing and the major 
geotectoniec relationships of the Antarctic Continent. See also Kosack 39-43; Quaranta, 
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Chile, of course, would stand to benefit measurably in an arbitration 
or at the conference table if the area inside the Scotia Arc were recognized 
as an arm of the Pacific Ocean. She has both treaties and tradition io 
back her claim (as against Argentina) to anything in the ‘‘Pacifie.’’? The 
dividing line, after traversing the intervening waters via the Scotia Arc, 
presumably would part Palmer Peninsula down its ridge line and follow 
the Continent’s highest mountain peaks or the watershed until one of the 
edges of the sector jointly claimed is intersected. Although this mode of 
settlement may seem very unlikely at the moment, it must not be under- 
estimated, 


II. INTERNATIONAL LAW AND THE ANTARCTIC 


Many of the legal principles involved are generally well understood. <A 
summary of the historical background will, it is hoped, suffice even though 
many aspects are still controversial. 

Early maps and charts which purport to show the legendary Antarctic 
continent, Terra Australis, are usually representations, grossly out of pro- 
portion, of Tierra del Fuego extended indefinitely southward, revealine 
ignorance even of the Drake Strait. There is little evidence of any 
actual discovery ® in the Antarctic—for these purposes, south of the 60th 
Parallel *’—wuntil the nineteenth century. Probably the first certain sight- 
ing south of 60° was of the South Shetlands on October 17, 1819, by the 





op. cit, 58, 182-183; Eduardo Saavedra Rojas, ‘‘Algunos Antecedentes Históricos y 
Científicos Sobre el Origen del Continente Antártico,” Revista. Geográfica de Chile, No. 
13, pp. 91-110 (May, 1955). An Argentine study following the Scotia Are theory is 
by Guillermo Schulz, ‘‘Los Ultimos Descubrimientos en la Antártida y sus Ensefianzas,’’ 
Argentina Austral 6-13 (June, 1949); see particularly Fig. 13 on p. 9 showing hydro- 
graphie depth zones. 

65 Though Drake’s voyage occurred in 1578, see, for example, the 1588 map of 
Christeunum Sgrothenum, reproduced facing p. 16, Pinochet de la Barra, Chilean 
Sovereignty in Antarctica; the 1531 map of Orencio Finneo, reproduced opposite p. 6 
in Quaranta, op. cit. An interesting essay on this topic is V. Stefanson’s ‘‘The Theo- 
retical Continent,’’ 29 Natural History 465-480 (1929). 

66 The term ‘‘discovery’’ as used herein refers to discovery of land, not to seas or to 
geometrical abstractions such as the South Pole in which title cannot be vested. 

8? Britain herself does not consider South Georgia and the South Sandwich Islands— 
well north of the 60° Latitude—as, strictly speaking, Antarctic. But such a very large 
percentage of her acts in relation to the Falkland Island Dependencies as a whole has 
occurred in connection with these islands and the surrounding waters that serious re- 
development of her case, especially for the earlier years, would be necessary if she were 
forced to defend her claims to the strictly Antarctic sections apart from these distant 
sub-Antarctic groups. Note this weakness in International Court of Justice, Appli-o- 
tion Instituting Proceedings Filed in the Registry of the Court on May 4th, 1955, 
Antarctica Case (United Kingdom v. Argentina), pp. 10-30. In the case against Chile 
this problem arises even more clearly, since even activities in the South Orkneys (some 
400 miles from the Antarctic mainland) might well be ruled extraneous where not 
directly related to activities in the South Shetland and Palmer Peninsula regions. 
International Court of Justice, Application Instituting Proceedings Filed in the 
Registry of the Court on May 4th, 1955, Antarctica Case (United Kingdom v. Chile), 
81 pp. 
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English Captain William Smith. The mainland was not discovered at 
least until the following year. Thus, claims to the Antarctic (properly 
so-called) based on any date earlier than 1819 may be considered, from a 
strictly legal point of view, highly problematical if not actually invalid.°™* 

Even under pre-nineteenth-century international law,’? mere discovery 
by sighting without ‘‘taking possession,’’ at least by symbolic annexation, 
did not result in acquisition of sovereignty over the territory in question.” 


68 The Dutch mariner Dirk Gherritz may have sighted the South Shetlands in 1599; 
these archipelagos may have been known to private whaling and sealing expeditions from 
the latter part of the eighteenth century, but no precise records are extant. See Uni- 
versity of Buenos Aires, Cronologia de los Viajes a las Regiones Australes 11-52 
(1950, ed. by Efi R. Ossoinak Garibaldi et al., bibliog. pp. 257-270); Pinochet de la 
Barra, La Antártida Chilena o Territorio Chileno Antártico 11-21 (Santiago, 1944); 
Kosack 18-39 (a rigorous presentation—with diagrams—of the gradual reduction of 
the unknown area). 

69 The honor of ‘‘ First Discoverer’? of the Antarctic mainland is the subject of a 
long-standing controversy. See, for example, Wm. H. Hobbs, ‘‘The Discovery of the 
Antarctie within the American Sector, as Revealed by Maps and Documents,’’ Trans- 
actions of the American Philosophical Society, Pt. I (1939), pp. 1-71. In addition to 
the new Soviet bid based on Admiral Bellingshausen’s voyage (see pp. 12-13 of the 
United Nations Library bibliography cited above, for the Soviet literature), Argentina, 
active in the whaling trade of the South Atlantic at the time, challenges both the 
priority and the exclusiveness of the British and U. S. claims. The recently found log 
of Christopher Burdick, whaling captain from Nantucket, suggests a new contender 
(see E. A. Stockpole, ‘‘A First Recognition of Antarctica,’? 4 Boston Public Library 
Quarterly 8-19 (1951)). 

69a In the absence of possession and especially prior to discovery (in this case, of a 
whole continent and its islands), the famous Papal Bulls, e.g., the Inter Cetera of 
May 4, 1493, as a source of sovereignty are not to be taken seriously. The subsequent 
practice of states negatives their initial validity, if any. Violation of the navigation 
and commercial provisions of (for example) the Treaty of Utrecht on the part of the 
English may be proved, but it does not follow that acquisition of title to terra nullius 
under general international law is necessarily estopped by this breach of conventional 
obligation. There is no direct connection between general navigation rights and title 
to territory. Moreover, the Nootka Sound Convention of 1790 (particularly Art. VI) 
restricted the U. K. in southern waters only with reference to territory ‘‘already 
occupied by Spain’’ on the ‘‘eastern and western coasts of South America and the 
islands adjacent.’’? The Antarctic proper was by this time certainly not included, and, 
in any event, the proviso prohibiting new colonies also applied to Spain. For a 
thorough discussion of these and related treaties, the Papal Bulls and the pertinent 
legal issues raised, see Goebel, op. cit. 47-216, 261-270, 361-363, 412-432 (but the 
applications to the Antarctic are in several instances not the same as for the Falkland 
Islands). 

70 The concept of ‘‘inter-temporal law’’ is accepted here within limits, but nineteenth- 
century (or later) law must, it is believed, be applied to Antarctic disputes. See Max 
Huber’s discussion of this principle as Arbitrator in the Island of Palmas Case, 22 
A.J.I.L. 883 (1928). 

71 J. Simsarian, ‘‘The Acquisition of Legal Title to Terra Nullius,’’ 53 Political 
Science Quarterly 111-128 (1938). Even an inchoate title (or jus ad rem) would not 
result in the absence of this animus occupandi. According to Lauterpacht’s Oppenheim, 
International Law, Vol. I, p. 558 (8th ed., 1955), discovery plus symbolic annexation is 
called ‘‘ fictitious occupation’? and not capable of conveying sovereignty (jus in re), 
though he admits that state practice did not conform to the effective occupation rule 
until the nineteenth century. See A. S, Keller, O. J. Lissitzyn and F. J, Mann, Creation 


w 
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Thus, possession was even then more important than prior discovery. 
Further, the act of discovery must have the character of state action. This 
can be conferred in advance or be made retroactive by attributing to the 
discoverer an official status and mission of discovery. Subsequent attribu- 
tion is probably limited to some reasonable period after knowledge of the 
‘latent’ discovery is received by the government concerned.” As the 
international law on the subject evolved, the requirements after discovery 
became gradually more elaborate until the doctrine of ‘‘effective occupa- 
tion’’ came to be generally adopted some time before the end of the 
eighteenth century.’ 

At the same time, less exacting standards were introduced for uninhas- 
ited, desolate, or polar regions. Title could be completed with acts of 
sovereignty of less frequency and less magnitude. But little precision his 
been developed in the definitions. Each case apparently must be judged 
on its own merits.” At first, ability to perfect title in the polar regious 
was denied altogether by some writers. These latitudes were judged com- 
pletely unsuitable for the settlement believed required for ‘‘effective or- 
cupation.’’* This remains, despite occasional or recent signs of vacilla- 
tion, part of the official United States position. Subsequently, howeve:, 
the presence intermittently of official personnel or licensed commercial 
enterprises, for example, during the summer months, was deemed suff'- 
eient.7* Nonetheless, all major claimants are now following the Chileai 


of Rights of Sovereignty through Symbolic Acts, 1400-1800 (1938, 182 pp.); Johuiscn 
v, McIntosh, 8 Wheat. 543. 

Vattel wrote: ‘‘ When navigators have met with desert countries, in which thoso of 
other countries had, in their transient visits, erected some monument to show thcir 
having taken possession of them, they have paid as little regard to that empty ceremony 
as to the regulation of the Popes, who divided a great part of the world between the 
crowns of Castile and Portugal’? Bk. I, Ch. XVIII, Sec. 209, as quoted in 1 Moorc, 
Digest of International Law 26 (1906). See ibid, 264-265, on the ‘‘extravagant and 
unreasonable’? nature of Spain’s claim to the whole American Continent by virtue of 
first discovery and grant of the Pope. 

72 See F. A. von der Heydte, ‘* Discovery, Symbolic Annexation and Virtual Effective- 
ness in International Law,’’ 29 A.J.I.L. 452-461 (1935). 

78 1 Oppenheim 558 (8th ed.). See N. L. Hill, Claims to Territory in International Lav 
aud Relations 145~158 (London, 1945). 

740. Svarlien, An Introduction to the Law of Nations 176-177 (1955). Green H. 
Hackworth insists that barring settlement, a claimant state must ‘‘establish that by some 
other process it is in a position to exercise control over what it claims as its own,’ 
1 Digest of International Law 453 (1940). See J. B. Scott, ‘‘ Arctic Exploration and 
International Law,’’ 3 A.J.I.L. 939-940 (1909); M. F. Lindley, The Acquisition «nd 
Government of Backward Territory in International Law 4-9 (London, 1926); T. EB. 3i. 
MeRKitterick, ‘‘The Validity of Territorial and Other Claims in Polar Regions,’’ 21 
Journal of Comparative Legislation and International Law (3rd Ser.) 89-97 (1939); 
and W. Lakhtine, ‘‘Rights over the Arctic,’? 24 A.J.I.L. 709-711 (1930), disavowing— 
for the Arctic—all the elements of effective occupation. 

75 Higgins’ 8th ed. of Hall, Treatise on International Law (1924), sec. 30. See 
T. W. Balch, ‘‘The Arctic and Antarctic Regions and the Law of Nations,” 4 AJIL. 
267-268, 274-275 (1910); Lakhtine, loc. cit. 705-706; Scott, loc. cit. 941. 

76 Huber in the Island of Palmas Case held that ‘‘sovereignty cannot be exercised in 
fact at every moment on every point of a territory. The intermittence and discontinu- 
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and Argentine lead in the establishment of permanent (year-round) mili- 
tary, weather service and scientific encampments in order to be able to 
show ‘‘continuous settlement." Meanwhile Lauterpacht, in the 1955 
edition of Oppenheim, continues to concede in the law no exceptions to the 
full ‘‘effective occupation” test." The question may be raised whether 
those special considerations for polar regions as may have been established 
during the nineteenth and early twentieth century still apply today in the 
light of the new attitude toward at least the possibility of polar occupation. 

Maintenance of titles—especially where completion is difficult or still 
in doubt—is another important matter. Even if wide tolerance is granted 
in polar areas, title, once completed, eventually may be lost in the absence 
of that minimum degree of continuous occupation required. Despite the 
extreme leniency shown by the Permanent Court of International Justice 
in the Eastern Greenland Case,’ authority in the Antarctic must be ex- 
ercised at least ‘‘as and when occasion demands.” ® And finally by pre- 


ity compatible with the maintenance of the right necessarily differ’’ in varying circum- 
stances. 22 A.J.I.L. 877 (1928). See Waldock, loc. cit. 336-337; M. Cruchaga, 
Derecho Internacional, Vol. I, p. 332 (Madrid, 1923); P. Fauchille, Traité de Droit 
International Public, Vol. I, p. 744 (Paris, 1926). The extreme case of a small, 
desolate island requiring very infrequent ‘‘administration’’ is upheld in the famous 
Clipperton Island Award, translated in 26 A.J.I.L. 390 (1932). 

77 These bases had a total population in 1952 of 297 men (82 Chileans, 215 Argen- 
tines). Kosack 144, note. 

Chile has four: at Greenwich Island with a ‘‘ Maritime Governor of the Chilean 
Antaretic’’ and a postal officer; on Palmer Peninsula at Bransfield Strait and at the 
Gerlache Channel; and since February, 1955, on Deception Island. Pinochet de la 
Barra, Chilean Sovereignty in Antarctica 55-56; Chile, Mensaje Presidencial de 1955. 

In addition to the Laurie Island station, Argentina now has eight detachments: at 
Gamma Island (Melchior Archipelago), at Hope Bay (tip of Palmer Peninsula), on 
Persson, Deception and Livingston Islands, on the mainland at Bismark Strait, in 
Marguerite Bay and on Coats Land (the new ‘‘General Belgrano’’ base). See Argen- 
tina, Informaciones Argentinas (Jan.-Feb..March, 1947), ‘‘Soberania Argentina en la 
Antartida. ...’? 

The British now are maintaining at least eight establishments: at Deception Island, 
Port Lockroy, Hope Bay, Argentine Islands, Admiralty Bay, Signy Island in the 
South Orkneys, Anvers Island, and Horseshoe Island. Bases in Duke Ernst Bay (Igye) 
and on Shackleton Island were to have been established during the 1955-56 Antarctic 
season. 

Only one U. S. base (proposed for 1956-57 in the Weddell Sea area at 78°S. and 
47°W)—besides that planned for the South Pole itself—will fall within the ‘‘ Ameri- 
can’? Antarctic. The bulk of the U. S. activity in recent years hes been in the 
‘*Pacifie’’ quadrant. 

The above was compiled from the sources noted and from United States Navy 
(Operation ‘‘Deep Freeze’’) Map of the Antarctic area with Stations for 1955-56 and 
1956-57 (H. O., 16429, 2d ed., Oct. 27, 1955), from which exact locations may be obtained. 
See also Kosack 290-291. 781 op. cit. 554-563. 

19 P.C.I.J., Ser. A/B, No. 53 (1933), pp. 45-46. 

80 Waldock, loc. cit. 336. To hold otherwise is to delete altogether the ‘‘continuous’’ 
aspect of effective occupation. Tacit intent (animus) to abandon may be implied 
after an extended period of complete administrative disregard for a territory by the 
home government (such as failure to list as territory in appropriate official documents 
and failure to provide appropriate rules for the government of the territory in ques- 
tion). See the Minquiers and Ecrehos Case (France v., United Kingdom, [1953] I.C.J. 
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scription, continuous and relatively undisturbed exercise of authority by 
another state effects the expiration of even a prior definitive title.*' 
Whether a title actually has lapsed is, of course, a subject for careful 
determination. 

Both Argentina and Chile rely heavily on the uti possidetis principle 
used with notorious lack of precision in the many Latin American 
boundary altercations following independence.*? Inasmuch as the prin- 
ciple is really a claim of ‘‘suecession,’’ Argentina or Chile cannot succeed 
to something the parent state did not have in her possession to give.*! 
In any case, it is extremely doubtful whether title to all lands held or 
discovered in the ‘‘general international neighborhood’’ passes automati- 
cally to a freed colony. But if so, perfecting or maintenance actions by 
the new state would be imperative.** Furthermore, an extremely reluctant 
Spain did not lose all of her territory in the New World at one time or 
in treaties of cession. Express indication that Spain intended to relinquish 
any such titles must be produced. Even then the successor must prove 
perfection and subsequent maintenance. 








Reports 47), digested and excerpted in 48 AJ.LL. 319, 321, 323 (1954). On the 
general question of abandonment (voluntary dereliction) see 1 Moore, op. cit, 298-301. 

81] Oppenheim 559 (8th ed.); Clipperton Island Award, loc. cit. 393; Island of 
Palmas Case, 22 A.J.I.L. 912 (1928); Minquiers and Herehos Case, 48 ibid. 318-326 
(1954). On prescription see 1 Moore, op. cit. 293-297. Inasmuch as this writer 
holds, in the last analysis, the Antarctic area to have been terra nullius at least down to 
fairly recent times (and all titles have been developed in the presence of substantial 
competing state activity), this principle ought to have little concrete application in the 
final settlement. Prescription may be more appropriate in connection with the Falkland 
Islands dispute. See D. H. N. Johnson, ‘‘Acquisitive Prescription in International 
Law,’’ 27 Brit. Year Book of Int. Law 338-349 (1950). 

82 The 1810 uti possidetis was originally a mutual understanding between former 
members of the Spanish Empire. See, for example, Art. 39 of the 1855 Argentine- 
Chilean Treaty of Peace, Friendship, Commerce and Navigation: ‘‘Both econtractinz 
parties recognize as boundaries of their respective territories those that they possessed 23 
such at the time of the separation from the Spanish domination in the year 1810... .’? 
Quoted in Diaz Cisneros, op. cit. 45. 

88 See precisely this problem in the Clipperton Island Award, loc, cit. 393. Spanish 
discoveries in the South Atlantic are set forth in detail in E. Ruiz-Guifiazi, Proas de 
España en el Mar Magallfnico (Buenos Aires, 1945, 170 pp.). 

84 Pinochet de la Barra, Chile’s semi-official authority on this subject, admits the 
inchoate status of Spanish titles as inherited by the new republic, but contends tha’. 
certain administrative actions from 1892 and in 1906 constitute the final completion of 
title (Chilean Sovereignty in Antarctica 34-40). 

83 Otherwise, no more than the de facto rights achieved by revolution may be adduced. 
The new regimes were barely in effective contro] of their more settled latitudes, not te 
mention unsubdued Patagonia or regions much further south. Many Latin Americar 
writers consider the legal separation from Spain in a special (and highly problematical) 
light based on a ‘‘decentralized’’ concept of the Empire during the Napoleonie oceupa- 
tion of Spain and a subsequent ‘‘independence of the vice royalties’’ as such. In this 
rather forced explanation of events the uti possidetis doctrine has its theoretical founda- 
tions, but this view is not deemed relevant vis-a-vis third Powers, i.e., not to affect. rights 
under general international law. For another view see the arbiter’s dictum quoted 
in J. B. Scott, ‘‘The Swiss Decision in the Boundary Dispute Between Colombia and 
Venezuela,’ 16 A.J.I.L. 428-429 (1922). 
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Inchoate title cannot give any presumption favoring the acts of perfec- 
tion of the discovering (or succeeding) state beyond a ‘‘reasonable’’ pe- 
riod of time. In any attempt to fix this ‘‘reasonable’’ period of time the 
status of the means of transportation and the pace of administrative pro- 
cedures of the age certainly must be considered. In view of the sub- 
stantial competing-state activity, it seems not unreasonable to regard the 
maximum ‘‘grace period’’ as twenty years after discovery. Perhaps ad- 
ditional time, another twenty years, should be granted to new states, al- 
legedly successors to valid inchoate titles, in order to give young govern- 
ments a chance to organize themselves and to recover from the primary 
effects of a revolution. Accordingly, Spain’s inchoate claims in this area, 
if any, can be said to have lapsed (wherever perfection did not occur) 
twenty years after either the date of discovery or the birth of the state 
legitimately successor to still valid claims, whichever is later. If the uti 
possidetis of 1810 is used, this would mean by 1830. 

Abandonment of perfected title, t.e., failure to maintain sovereignty, 
might well be presumed after a maximum of fifty years of insufficient or 
no ‘‘effective occupation.’’ Barring unusual circumstances, no later than 
fifty years after independence Chile and Argentina would have to meet 
proper maintenance tests for all perfected titles inherited. If the uti pos- 
sidetis of 1810 is used, this would mean by 1860.%° 

The legal status of an island or other territory in the Antarctic under 
international law can only be ascertained by applying, in the last analysis, 
some such general yardsticks at least as a point of departure. Presuming 
clear, original Spanish title (at least inchoate) over a specific territory, the 
possible alternative findings at any given time after 1810 are: 


(1) Spanish inchoate title persisting ; 

(2) Spanish title perfected, sovereignty maintained ; 

(8) Argentine or Chilean inchoate title by proven succession, or re- 
discovery and annexation of lapsed Spanish titles; 

(4) Argentine or Chilean sovereignty, as successor to perfected title 
or by maintenance of title perfected after 1810; 

(5) Terra nullius; 

(6) Inchoate title or sovereignty of a third state established. 


Admittedly, the first two are not realistic alternatives. Of course, dis- 
coveries of new lands, effected in the name of the new republics, must face 
the regular tests. In brief, if in the case of the Antarctic it can be shown 
that Spain had any inchoate title and was successful in perfecting it, and 
that such title passed to Chile or to Argentina (or that inchoate title did 
pass), the question remains: What was done to maintain or perfect such 
titles during the years immediately following independence? 


86 The arbitrary nature of the time periods suggested is fully realized. However, in 
any final determination of this legal question, some court or arbitrator will have to 
ascertain the crucial dates or time periods. It is hoped that the forthright expression 
of what one writer believes ‘‘reasonable’’ under the circumstances will at least lead to 
the disclosure of other opinions on the matter. See Lindley, op. cit. 152-157, for a 
discussion of fifty years as the reasonable period in the British Guiana-Venezuela 
Boundary Arbitration Treaty. 
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Neither the Antarctice mainland proper nor its adjacent islands werc 
discovered until after independence. Argentina and Chilean whaling anc 
sealing excursions worked in the area, but there was apparently little re- 
gard for the establishment, perfection or maintenance of titles. Few if 
any of the pursuits of Argentines and Chileans were clearly vested—cither 
before or after voyages—with the character of state action.®’. So-called 
uti possidetis titles may withstand little close scrutiny at the hands of de- 
tached judges or arbiters. 


II. THE Sector THEORY 


Despite the commonly accepted notion that sectors first appeared in the 
Arctic area, the first actual sector to be proclaimed was that of the Falkland 
Islands Dependencies by Letters Patent in 1917. But it cannot be denied 
that the early commentaries are dedicated to the continuity and contiguity 
ramifications of that principle in the Arctic.® A proper formulation of 
the sector theory is the exceptional extension of sovereignty by a well- 
established state (whose territory already extends into the Arctic Circle) 
to the polar extremities of the Continent and to the related islands lying 
poleward therefrom. The territory thus claimed is either a part of, or 
adjacent to, and directly related geologically to, the same mainland. This 
relationship has been expressed geopolitically as ‘‘a region of attraction.” 
Applying this conception of the sector theory to the ‘‘ American’’ Antarctic, 
the ‘‘littoral states’’ involved certainly are Chile and Argentina. But the 
question arises, Are the Antarctic lands prolongations or extensions of the 
American Continent? And, if so, does South America itself project into 
the Antarctic Circle? As to the latter question, it is clear that South 
America does not. However, it does extend much further south than any 
other continent; in the light of the known severe climatic conditions, failure 
technically to penetrate the Antarctic Circle may not be crucial. On the 
former question a more substantial objection appears. Even with the ‘‘re- 
gion of attraction’’ concept, islands geologically related to, and physically 
closer to, an entirely different continent would not generally qualify for 
“attraction’’ to some other continent, especially when several hundred 
miles of ocean intervene. Sectors, if allowed at all in international law, 
should properly begin with their base on the mainland and project toward 
the offshore territories. As it is, the Antarctic sectors are based on an 
arbitrary Parallel on the high seas and project toward an alien mainland.’?' 

87 See Waldock, loc. cit. 319~320; Pinochet 24-28; University of Buenos Aires, op. 
cit. 11-47. 

88 The original Letters Patent for this area, dated 1908, also amounted to a sector. 
though this was probably not the clear intention at that time. The remarks of the 
Canadian Senator Poirier first suggesting some such device for the Arctic were made in 
1907. See Waldock, loc. cit. 327-328, 337-338. 

89 See Lakhtine, loc. cit. 703-717; Corbett, op. cit. 114; 1 Hyde, International Law 
Chiefly as Interpreted and Applied by the United States 347-355 (2d ed., 1945). 

80 Lakhtine, loc. cit. 705. See also E. Shackleton, ‘‘ Antarctica ... ,’? 3 United Na- 
tions World 19-21 (1949). 


91 See 1 Hyde, op. cit. 350. It should be noted that, strictly speaking, the Chilean 
sector has no such base line, Official maps accord with the letter of the original 1940 
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This is a complete reversal of the theory. Neither the islands adjacent to, 
nor parts of the mainland of, another continent may be comprehended 
under that principle. Any island in the southern waters having primary 
geographical propinquity to the Continent of South America may fall 
under the ‘‘attraction’’ formula, but none of the territories disputed in 
the Antarctic today fit this description. This is not to dismiss the more 
complex (but likewise extra-legal) geotectonic studies of the extension of 
the Cordillera (discussed above) as a basis for an arbitrative demarcation 
between Chile and Argentina. 

It cannot be presumed that the rest of the international community has 
given up to states which are accidentally the closest all rights to unoccupied 
lands of possible strategic importance, whether or not currently sus- 
ceptible of settlement or exploitation. Therefore severe limitations must 
be placed on the use in international law of any concept involving ‘‘region 
of attraction,” propinquity or contiguity. As an obvious consequence of 
the decentralized, semi-anarchical conditions of nation-state life, every state 
is concerned defensively, economically and otherwise with the area (land 
or sea) adjacent to its present territory. But if applied generally, the 
absurdity, even the impossibility of such a principle in law, seems clear. 
Argentina or Chile cannot claim Antarctic territories merely for reasons 
of ‘‘attraction.’’°? If the territory in question is terra nullius, then the 
ordinary mode of acquisition must be employed, though the motivation for 
prosecuting such acquisition may well reflect strategic considerations. If 
it is not terra nullius, the sovereign is not displaced because of another’s 
contiguity. ‘‘Attraction’’ of itself yields no title in the Antarctic or else- 
where. 


Decree, denoting only the longitudinal sides, though the marking usually ceases at the 
60th Parallel. 

Waldock (loc. cit. 340-341) rejects Jessup’s contention that the British sector 
is predicated on the location of the Falkland Islands and constitutes a ‘‘projec- 
tion of longitudinal lines outward from those islands.’’ (Philip C. Jessup, ‘‘Sov- 
ereignty in Antarctica,’’ 41 A.J.I.L. 119 (1947).) But the arbitrariness of sector lines 
cannot easily be dismissed. Waldock contends that the British sector is ‘‘based on 
‘occupation’ rather than discovery’’ and that though it may ‘‘appear to include areas 
of the high seas’’ the ‘‘high seas are not in fact claimed and the projection of the 
sectors north of the [Antarctic] continent only serves as a convenient means of bring- 
ing under a single geographical definition both the continental sector and individual 
islands to which specific titles are also professed.’’ (Loc. cit. 341 note, 341). The 
sweeping claim, then, to ‘‘all islands and territories whatsoever ...’’ by the 1917 
Letters Patent would appear excessive. The 1908 Letters Patent are, in contrast, very 
specific about the territories claimed. Furthermore, it may be suggested that the 
British may wish to lend to the whole area a relatively high degree of state activity 
which in reality has taken place primarily in the more northeasterly. sub-Antarctic 
reaches of the sector. It seems inconsistent to maintain that the South Georgia and 
South Sandwich Islands form some kind of ‘‘unity’’ with the Antarctic mainland, 
while denying the Argentine and Chilean claims to ‘‘contiguity’’ when the traditional 
territories of the latter are some 300 miles closer to the South Shetlands and Palmer 
Peninsula. See Luis Riso Patrón, ‘‘La Antártida Americana’’ (published separately 
from Anales de la Universidad de Chile in Santiago, 1908, 25 pp.), p. 10, for his 
definition of what is included in the ‘‘ American Antaretic.’’ 

92 See 1 Moore, op. cit. 265-267, 
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But the sector theory may also be defended in terms of the more modest 
“hinterland”’ principle, using longitudes (at a location where ‘‘pie slices” 
result) instead of the parallels so familiar in history. In this casc, the 
basis for the boundaries of any sector is the claimant’s record of exploration 
along the Antarctic mainland. Sector lines must bear a rather close rela- 
tionship, then, to the area in which the acts of discovery and possession 
of the continent proper have taken place.” And here the Argentine and 
the Chilean claims, amounting to all but 25° of the quadrant, are particu- 
larly weak.®* Generally speaking, sectors were staked out in advance ot 
political or even scientific exploration and even today (in comparison 
with competing-state action) the adequacy of the exploration by Chile and 
by Argentina along the mainland coast of Antarctica is very doubtful.” 

If it is granted that Antarctic sectors must be based on actual main- 
land claims looking toward the hinterland, the further question remains as 
to the propriety under international law of casting the sector backwards ot 
great distances out over the high seas, like a net, in order to ‘‘catch’’ as 
many islands as possible. Prior to the establishment of firm claims on 
the mainland, the normal if controversial ‘‘proximity’’ justification for 
claims to offshore islands cannot even be raised. Too, some of the islands 
are very far ‘‘offshore,’’ such as the South Orkneys. There is nothing 
irregular in states laying claim to such islands individually, but it defi- 
nitely is an innovation to construct a sector—ostensibly based on mainland 
titles—which embraces distant islands in the opposite direction. In the case 
of the United Kingdom and of Argentina, it is not too much to assume that 
the boundaries of the sectors were determined by the location of these 
distant islands regardless of mainland titles. If the lines proceeded froin 
the explored mainland strip only, southward to the Pole, a standard hinter- 
land principle (as troublesome as that is) is all that would be involved. 
The attempt to embrace quadrants of the high seas irrespective of concrete 
discovery or effective occupation of much of the land encompassed—islands 
or mainland or both—gives rise to the anomaly. 

The sector may be a convenient device for designating a sphere of in- 
terest or giving a general, geographical label to an island area too complex 
for specific designation on maps of certain scales, but general international 
law attaches no significance to lines laid across the open seas and made to 


98 See G. Smedal, Acquisition of Sovereignty over Polar Areas 54-76 (Oslo, 1931), 
for an able critique of ‘‘The Sector Principle.’’ 

94 In addition to other chronologies cited above, see the voyages of Antarctic discovery 
and exploration by all nations, catalogued in U. S. Department of Interior, U. S. Board 
of Geographical Names, The Geographical Names of Antarctica 20-109 (Special Pub. 
No. 86, 1947), starting with James Cook (1772-1775) and ending with the Byrd 
Expedition of 1939-40. British visits totaled 15 up to 1845, and 43 by 1940; the 
United States had 7 voyages up to 1845 and a total of 16; Argentina had only one re- 
corded (1903) as a purely relief and rescue mission for a Swedish expedition. Chile 
had none. Of course, since World War II the frequency of visits to the area by all 
interested parties shows marked increase (Kosack 261-285). 

95 See Pinochet de la Barra, Chilean Sovereignty in Antarctica 55-56; Quaranta, op. 
cit, 142-177; Waldoek, loc. cit. 327-334. This is not to say that these states may noi 
have superior titles to specific islands or specific strips of the coast. 
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surround or bisect land arbitrarily. The test of sovereignty must be met 
for each island group, isolated island, and strip of mainland. The ‘‘sector’’ 
as such is legally irrelevant.°° As Oscar Svarlien of the University of 
Florida recently put it: 


Any attempt to alter the formula of effective occupation because of 
special geographic and climatic conditions can be of only dubious 
value. It would seem that any territorial title, whether based on 
original discovery or the ‘‘sector principle,’’ in the absence of effective 
occupation, would tend to widen rather than bridge the gap between 
reality and law.” 


The sector situation is not without its rationale. The subjects of inter- 
national law are all too frequently disdainful of the ‘‘rules of the game.” 
Consequently, an interested state may be expected to attempt, at least, the 
appropriation to itself of all such territories. Furthermore, the physical 
problems of approaching the Antarctic mainland are substantial. The 
need for stepping stones and safe harbors is acute. Lastly, if the twenty- 
one American Republies (and without Canada’s or Denmark’s express con- 
sent) can mark off the perimeter of a continuous defense zone from Pole to 
Pole and far out into the Atlantic and Pacific oceans, what additional ‘‘sin’’ 
can there be in Antarctic sectors which, as a matter of fact, largely coincide 
with the Hemisphere Defense Zone? °° 

Such justifications do not amount to a rule of international law. None- 
theless, the practice of states in the long run does create the international 
legal norm. Perhaps a change is now taking place in this field.” This 
instability constitutes a poor legal case for the current sector claims, but 
students of international law must not be blind to the uncertain status 
of many of the old rules.* Therefore, perhaps the law in regard to terri- 
torial waters and the high seas cannot be considered today as settled, even 
though it might have been so regarded only a few decades ago. The dis- 
satisfaction with the ‘‘remedy”’ afforded by the traditional rules, expressed 
in the numerous attempts by states to extend their jurisdiction at least 
partially over certain adjacent waters, may have set up additional barriers 


96 For a Soviet view of the sector theory as applied in the Antaretic—including an 
account of the alleged surreptitious role of United States ‘‘imperialists’’—see W. W. 
Kulski’s exposition and critique, ‘‘Soviet Comments on International Law,’’ 45 A.J.L.L. 
766-769 (1951). 97 Op, cit. 177. 

98 See address of Pascual La Rosa, op. cit. 62. 

99 See the trend reflected (even though resisted) in United Nations, Reports of the 
International Law Commission, 3rd Sess. (1951), pp. 16-20; 5th Sess. (1953), pp. 12-19; 
6th Sess. (1954), pp. 12-21, and 7th Sess. (1955), pp. 2-22, 25-49; H. Lauterpacht, 
t‘ Sovereignty over Submarine Areas,’’ 27 Brit. Year Book of Int. Law 376-433 (1950). 

100 The certainty of the law is without doubt one of its highest values. Change is the 
opposite of certainty, and informal, rapid change is—from the legal point of view—the 
‘enemy of the law.’’ In the absence of more centralized lawmaking and law-applying 
machinery, however, the disabilities of a primitive international system must be tolerated, 
even accommodated within the system or else the contention that there is such a thing as 
international law must be abandoned altogether. See R. W. Tucker, ‘‘The Principle of 
Effectiveness in International Law,’’ Law and Politics in the World Community (1953, 
G. A. Lipsky, ed.), pp. 31-48. 
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to the adjudication of the Antarctic disputes. Every major claimant execp! 
the United States and the Soviet Union has a ‘‘seetor’’ to defend. 1% 


IV. ALTERNATIVE SOLUTIONS 


In the final settlement of the Antarctic claims, international polities will 
probably play the major réle. The best the advocate of international law 
can hope for is some attention to legal form and procedure and a little 
to substantive rules and principles. It can be hoped that settlements 
will be reached peacefully through established or ad hoc means. It can 
be hoped that the most extreme and fanciful claims will be dropped or 
finally denied fulfillment. 

The present trends indicate very little likelihood of international control 
either under the United Nations as a kind of exceptional, non-inhabitvd 
trusteeship, or under a condominium of the claimants. Condomini is 
have proved troublesome and may be regarded as ‘‘out of style.” The 
Trusteeship Council has already given consideration to the question and 
has declined to act.°? Moreover, any United Nations or other international 
settlement would embarrass and make indignant the many superpatriots 
of Chile and Argentina who have been assuring their fellow citizens for 
many years that their country not only has virtually exclusive claims in 
its sector, but a chance at possible world greatness through the unknown 
potentialities of the Antarctic. The typical exhortation runs as follows: 


The national territory is one and indivisible, and never will there be 
an Argentine, worthy of the name, who will give up one single centi- 
meter of the area of his fatherland. The antarctic sector that belonas 
to us is as much Argentine as any of our provinces or territories.?” 


In Chile the Antarctic is treated with equal seriousness: 


I am one of those who believe that the national patrimony, whatever 
may be its importance, has to be maintained intact. Such as it is we 
receive it from our founding fathers, and deliver it in equal form to 
the coming generations.?% 


Great Britain’s most recent attempt to secure a judicial settlement was 
made by unilateral application to the International Court of Justice on 
May 4, 1955. Chile and Argentina were thus obliged formally to refus: 
to adjudicate. At the same time London secured a wide audience for thy 
substance of its case. In reality the Application amounted to a pre- 
liminary Memorial! In letters to the Registrar of the Court dated July 


101 It may be noted that neither Chile nor Argentina has accepted the compul:.or: 
jurisdiction of the International Court of Justice. Disinclination to adjudicate th: 
Antarctic question under the existing law may partially account for this fact. 

102 In 1947, on petition from the Women’s International League for Peace and Free 
dom. See the pertinent documents cited in The United Nations Library bibliography 
(cited above), p. 3 (entries 25-35). 103 Canepa, op. cit. 5. 

104 Raúl Juliet Gómez, Minister of Foreign Affairs, in Chile, Politica Int. 28. 

105 I.C.J., Application Instituting Proceedings ... May 4th, 1955, Antarctica Cass 
(United Kingdom v. Argentina), 85 pp., and the same, except Antarctica Caso (United 
Kingdom v. Chile), 81 pp. These documents contain rather complete and important 
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15 and August 1, 1955, Argentina and Chile denied the Court jurisdic- 
tion. On August 31, 1955, the United Kingdom acknowledged to the 
Registrar that the Chilean and Argentine replies meant rejection of 
jurisdiction. Consequently the Court issued orders on March 16, 1956, 
removing both cases from the List. 

In all likelihood Britain will experience extreme difficulty in seeing this 
Antarctic question through to a legal ‘‘showdown.’’ °° Colonialism in any 
form—even over uninhabited lands—is in great disrepute. For its social, 
political and economie revolutions the Afro-Arab-Asian-Latin American 
group of underdeveloped countries receives substantial sympathy from 
the peoples of the great Powers. Self-determination, equality and indus- 
trialization are now values of a very high order in the world. As a conse- 
quence, for lack of domestic as well as international support, no major 
Power can for long thwart the nationalistic ambitions of these new (or 
newly assertive) states if the disputed matter or territory is deemed to lie 
within, or pertain to, the underdeveloped region. The Antarctic problem 
must be classified as such a dispute. After all the explanations and legal 
arguments are made, the Antarctic will still be regarded as land ‘‘alien’’ to 
the British Isles. Chile and Argentina, regardless of the merits, can win 
the favor of world publie opinion. Students of international affairs have 
long recognized the strongest force in the world to be nationalism. In its 
modern form, the new nationalism of these underdeveloped countries is 
proving a formidable successor to its progenitor. 

With this climate of world opinion in mind, it might be advisable in the 
long run for the United Kingdom to assign her claims to another state al- 
ready a claimant in return for concessions elsewhere or for other consider- 
ations. A most likely prospect would be, of course, the United States. 
Such a move would unite the strongest legal titles with the most capable 
Power (in terms of technological development and exploitation of the re- 





formulations of the British claims. Even though not appearing before the Court, Chile 
and Argentina can hardly afford to ignore the challenge to publish statements (likewise 
in English and French) as thorough and dispassionate as these two by the United 
Kingdom. See also M. O. Hudson, ‘‘The Thirty-Fourth Year of the World Court,’’ 
50 A.J.I.L. 10 (1956). 

106 New York Times, May 7 and Aug. 4, 1955; La Prensa (Buggos Aires) editorial of 
July 4 and text of the Argentine letter to the Court, Aug. 4, 1955; Chile, Mensaje 
Presidencial de 1955. 

107 Antarctica Case (United Kingdom v. Chile), Order of March 16th, 1956, [1956] 
I.C.J. Rep. 15; Antarctica Case (United Kingdom v. Argentina), Order of March 16, 
1956, [1956] I.C.J. Rep. 12. These cases were Folios 26 (Argentina) and 27 (Chile) 
on the Court’s General List. I.C.J. Yearbook, 1954-1955, pp. 72-78. 

It should be kept in mind that, given jurisdiction, the Court might or might not have 
acquiesced in the use of sectors (even when employed by all litigants), might have 
divided the territories piecemeal, or might have refused to award all or part of the 
region if it should discover other claimants than the present parties, or if it should find 
certain titles to be imperfect. The Judgment might well have left part or all of the 
disputed area in an inchoate title status; portions might have been found to be res 
nullius still. 

108 Discussion in this article of extra-legal solutions in the Antaretic has been re- 
stricted to the bare minimum compatible with making the reader aware of some of the 
alternatives. 
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gion). The United States may have let many of its own potential claims in 
this quadrant go by default through failure to perfect inchoate title or even 
failure to establish sound inchoate title to begin with. Such a sudden and 
decisive change in the power relationship in the area would certainly bring 
forth vehement protests from Argentina and Chile. The ‘‘already too 
powerful’’ United States would be accused of reversion to its earlier ‘‘ira- 
perialism,’’ and of taking away the future, the patrimony of its Pan 
American neighbors. The wounds left by such incidents as the Mexican 
War and by the Marines in Nicaragua and Haiti would be reopened by the 
nationalists, the anti-yanquis all over the Hemisphere and, of course, by the 
Communists. The political authorities of the United States probably would 
not aecept an assignment of British rights just because of such repercus- 
sions,?°° 

The other leading candidates for assignment would be, obviously, Chile 
and Argentina. Britain would not, in all probability, turn over her 
rights to just one of the two South American claimants, because an adverse 
public reaction would be precipitated in the country left out. Outright 
sale as such is out of the question, but a substantial payment for the navi- 
gation facilities, bases and other investment in the area would be in order 
and not embarrassing to the South Americans. Undoubtedly Argentina 
would exert pressure to include the Falkland Islands in the settlement. 
England should experience little difficulty in securing virtually unlimited 
“scientific”? exploration and weather-station rights. If Britain considers 
it necessary to continue to concern herself with the Falkland Islands or the 
Antarctic lands as control points over South Atlantic sea routes,’ specific 
base rights might also be arranged, particularly if negotiated with United 
States support or participation. 

With adjudication or arbitration effectively barred, London’s remaining 
policy choices are precisely: (a) to stay on in the area, suffering increasing 
amounts of friction and charges of colonialism in contravention of the 
‘*multilateralized’’ Monroe Doctrine, or (b) to reach some such nego- 
tiated settlement with both Chile and Argentina, liquidating the British 
territorial interests. Realistic appraisal of the weight of modern world 
opinion against outlying possessions does not mean an automatic capitula- 
tion to any underdeveloped state bold enough to press its demands, no 
matter how unreasonable, in the political forum; but some battles, such as 
this one over Antarctic sovereignty, are not worth fighting. 

This pessimistic picture (from the British point of view) can be sub- 
stantially modified by only two major variables, the United States and the 
United Nations. Should the United States step in to become one of the 
avowed claimants to the area, perhaps with another overlapping sector but 


109 U, S. military (among others) and more especially naval circles would, in this 
writer’s opinion, be eager for such a windfall or for any other development which would 
strengthen or make express the U. S. position in the Antarctic. 

110 Of particular significance in the event of wartime interruption of the Panama 
Canal, The largest aircraft carriers are too wide for the Canal’s locks and must go 
around Cape Horn in any case. Dodson, loc. cit. 2. 

111 See Olive Holmes, ‘‘Antaretic Claims Raise Colonial Issue in Americas,’’ 27 
Foreign Policy Bulletin (1948). 
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without arranging an all-parties solution at the same time, the situation 
would only become that much more complex and hostile. In this form it 
could continue almost indefinitely and be rather costly to all concerned. 
The United States seems aware of this and thus far has preferred to remain 
in the background politically in order eventually to promote some final 
multilateral disposition.“? Should the United States support with vigor 
a United Nations or condominium proposal, the picture might improve 
considerably, even taking Argentine and Chilean displeasure for granted.*1# 

In conclusion, the South American claimants have in general a weak, 
but not spurious case. The specific titles of no claimant, however, have 
yet been shown to meet in all respects the several tests of general interna- 
tional law, especially over the entire area claimed, The United Kingdom 
probably ean prove valid title to more of the area in dispute than can the 
other two parties, but this does not exclude Argentine and Chilean sover- 
eignty over particular portions.1't The use of the sector as a blanket claim 
is unacceptable. On other than legal grounds the Latin American claim- 
ants have time, publie opinion, and the potent ‘‘underdeveloped area na- 
tionalism’’ on their side. 

Recently India proposed the inclusion of ‘‘the question of Antarctica’’ 
in the Agenda for the Eleventh Session of the United Nations General 
Assembly. Thus the stage is set both in the Antarctic itself and at the 
international organization level for the production in the next few years of 
plans and activities of vital legal consequence for this last remaining land 
frontier. 


112 There is a growing feeling in some circles that the United States is about to 
abandon its position of silence (with reservation of all rights) and is about to give 
notice of specific claims. It could claim only the region from 90° W. to 150° W. Long., 
ie, in the ‘‘ Pacific Quadrant’? between the New Zealand and the Chilean claims with- 
out conflicting with some already existing sector. The suggestion cannot be avoided, in- 
deed, that the other interested states have more or less left that sector for eventual 
U. 8. ‘‘requirements.’’ Admiral Richard E. Byrd has recently been made the Director 
of a new Office of Antarctic Programs in the Defense Department. New York Times, 
Nov. 3, 1955, and March 12, 1956. 

113 See Shackleton, op. cit. Nothing has been published or uttered to indicate that 
the United States has deserted its basic approach as enunciated in 1948: an extended 
exchange of views among the interested states looking toward a possible future con- 
ference and some form of internationalization to promote scientific investigation and 
research in the area (see note 6 above). In 1955 the U. S. invited Argentina, 
Australia, Chile, France, New Zealand, Norway and the United Kingdom to send ob- 
servers on the Navy’s preparatory expedition (‘‘Operation Deep Freeze’’) for the 
coming International Geophysical Year. 32 Dept. of State Bulletin 644, 998 (1955). 

114 The crucial point is whether the U. K. can prove that as of ca. 1940 this portion 
of the Antarctic was no longer terra nullius, while trying to show that it was so up 
until at least 1819-1820. 

115 U. N, General Assembly, 11th Sess., Doc. A/3118, Feb. 21, 1956. An explanatory 
Memorandum to all delegations is in preparation in New Delhi. Argentina and Chile 
do not favor this development because, again, it tends to reduce the exclusiveness of 
their position and the regional character of their dispute with Britain. President 
Ibáñez of Chile recently intimated that he would be willing for the Organization of 
American States to act as mediator in the dispute (article by J. Newman in New 
York Herald Tribune, March 31, 1956). 
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The Antarctic Continent, with its wind- and snow-swept islands, appears 
at first sight an uninviting prize for international competition. Yet in the 
past fifty years, and notably after the second World War, claims and 
counterclaims to sovereignty over these bleak lands have been numerous.* 
In a chronological order Soviet Russia is considered to be the most recent 
among the rivals.? 

In order legally to substantiate her claims, Soviet jurists have advaneed 
various theories within the framework of Soviet doctrine of international 
law, which recognizes six principal modes by which a state can acquire 
title to territory: discovery and occupation, accretion, prescription, cession, 
annexation, and plebiscite.” The Soviet claim to rights and interests in the 


* This paper is based on work done under a special study in the Department of 
Political Science of the University of California at Los Angeles. The author is greatly 
indebted to Professor Robert G. Neumann for his comments on earlier drafts of tho 
present article. 

The materials on which this study is based may be divided into three groups: (1) 
Soviet documents; (2) works of Soviet authorities on the problem; and (3) information 
found in Soviet technical publications. Translations, both in the text and in the ap- 
pended documents, intentionally have been made to follow the original as closely ay 
possible, even to sentence structure, despite the frequently obscure phraseology. 

1 By unilateral acts in 1908 and 1917 Britain handed a section of Antarctica below 
the tip of South America to the Falkland Islands, her colony. Part of the same ter 
ritory, however, was also claimed by Argentina in 1925 and by Chile in 1940. In 1923 
Britain handed New Zealand ‘‘Ross Colony,’’ i.e., that part of Antarctica situated near 
this British Dominion. The administration of the section of the Antarctic opposite 
Tasmania and further westward, including Enderby Land, was handed over to Australia 
in 1933. In 1924 and again in 1938 France declared Adélie Land to be ‘‘under French 
sovereignty.’’? In 1931 and 1939 Norway declared that she considered Peter I Island 
to be her own, and made it part of her territory situated between the British (Falkland) 
and Australian sectors of the Antarctic. Russian, Swedish, Belgian, German and 
Japanese explorers made particular discoveries in the area, but none of these discoveries 
is believed to have been followed either by annexation or by claims of title on the part 
of the governments concerned. In 1924 the United States Government officially stated 
that, while it does not recognize the claims of any other country in the Antarctie, it 
does not put forward any of its own. 

2The Soviet Union has shown persistent concern for the Antarctic only since 1946, 
when she signed the International Whaling Convention and sent whaling flotillas into 
the South Seas. 

3 Akademiya Nauk S.S.S.R., Institut Prava (Academy of Sciences of the U.S.S.R., 
Institute of Law), Mezhdunarodnoe Pravo (International Law) 260-266 (Moscow: 
Gosudarstvennoe Izdatel’stvo Yuridicheskoi Literatury, 1951). 
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Antarctic is based on the first of these six methods. The aim of this study 
is to examine the Soviet attitude towards the acquisition of territorial 
sovereignty in the Antarctic. For a better understanding of Soviet legal 
thought on the question of the Antarctic, let us compare Soviet arguments 
with the classical theories presented by Western international lawyers, and, 
where appropriate, also with their own theories propounded earlier on a 
similar problem. 


Sovier SoLUTION 


The Soviet Union believes that ‘‘a legal solution of the question of the 
regime of the Antarctic is a matter of the future.’’* Nevertheless the 
Soviet Government had already mapped out the course for achieving such 
a solution. This course, according to 8S. V. Molodtsov, is fully described 
in the Soviet Memorandum of June 7, 1950.5 There it is alleged 


that insofar as the fate of the Antarctic is of interest to many coun- 
tries now, it would be expedient to discuss the question of the Antare- 
tic regime internationally in order to reach an agreement in accordance 
with the lawful interests of all the states concerned.* 


This proposal, states Molodtsov, 


is determined by profound respect and undeviating adherence to the 
principle of international cooperation in the solution of international 
problems. Therefore a truly democratic and lawful solution of the 
question of the regime of this territory is possible only on the basis of 
agreement between all interested states, on the basis of recognition of 
their mutual interests and rights.’ 


Yet only one year before, a resolution of the U.S.S.R. Geographical So- 
ciety—which apparently had given rise to the Soviet Memorandum of 
June 7, 1950 *—demanded that ‘‘the problems of the Antarctic must be 
solved,’’ not by ‘‘all countries concerned’’ as the Memorandum had stated, 
but ‘‘primarily by those states that have the historical right to participate 
in this solution.’’® Similarly W. Lakhtine, agreeing with the British pro- 
posal on the Arctic regime, suggested that it would be necessary to convoke 


48. V. Molodtsov, Sovremennoe Mezhdunarodno-Pravovoe Polozhenie Antarktiki (Con- 
temporary International Legal Status of the Antaretic) 43 (Moscow: Gosyurizdat, 
1954). 5 Ibid. 45. 

6 See Soviet Memorandum of June 7, 1950; English translation in Appendix I below, 
p. 624. 

7 Molodtsov, op. cit. 46 (italics supplied); cf. also B. Leontyev, ‘‘Vopros o Rezhime 
Antarktiki’’ (On the Question of the Regime of the Antarctic), Pravda, July 20, 1950, 
p. 4. 

8 The resolution, adopted on Feb. 10, 1949, by the plenary session of the U.S.S.R. 
Geographical Society at Leningrad, requested the Soviet Government ‘‘to inform foreign 
states concerning the Soviet rights and interests in the Antarctic.’’? (Pravda and 
Izvestia, Feb. 11, 1949, p. 3.) Soviet writers such as Molodtsov, Kostritsin, and 
Durdenevsky seem to regard the resolution as a direct forerunner of the formal Memoran- 
dum, and thus attach greater significance to it. 

9 See the Resolution of the U.S.S.R. Geographical Society of Feb. 10, 1949, printed in 
D. Golubev, Russkie v Antarktike (Russians in the Antarctic) 68-69 (Moscow: Goskul’- 
tprosvetizdat, 1949, italics supplied); English translation in Appendix [I below, p. 625. 
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an international conference with only the six polar states present.1° There- 
fore, it is quite understandable that, in the fall of 1948, the United States 
sponsored an Antaretic Conference at which only eight countries were 
present. Yet one of the Soviet jurists, B. V. Kostritsin, considered this 
action as a ‘‘fig leaf to cover the American imperialists’ design to seize the 
whole of the Antarctic.’’?? An explicit illustration of an Antarctic con- 
ference which would correspond to the Soviet Memorandum of June 7, 
1950, is provided by Kostritsin in these words: 


We think that international administration of the Antarctic should 
mean not the denial of sovereignty, but cooperation of sovereign states 
in the exploitation and peaceful use of the Antarctic region. The 
Danube Convention of August 18, 1948, founded upon respect for the 
sovereignty of the Danubian countries, provides an example of such 
collaboration of sovereign independent states. !? 


The appropriateness of the analogy may be questioned. It would cer- 
tainly exclude the Soviet Union from participation in any Antarctic con- 
ference on the ground that she has no possessions in the Southern Hemis- 
phere. In this respect, the Belgrade Conference of 1948, at which the 
U.S.S.R. prevented the non-riparian states—the United States, Great Brit- 
ain, and France—from participation in the Danube Commission, is sug- 
gested as a relevant precedent. 

Apart from the paradoxical analogy cited in its support, the Soviet 
Government proposed in its Memorandum as follows: 


The Soviet government deems it necessary to state that in accordance 
with international practice all cowntries concerned should be invited to 
take part in discussing the regime of any sphere of international im- 
portance. The Soviet government holds that this international prac- 
tice should also be observed in settling the question of the Antarctic.*' 


This, according to S. V. Molodtsov, ‘‘is the solely legal and just way for 
the solution of the Antarctic problem.’’ 15 

The right of the Soviet Union to participate in the Antarctic conferences 
is claimed to be even stronger by virtue of discovery and state succession.” 


STATE Succession 


Contemporary Soviet jurists maintain that ‘‘the historical right of 
priority in the discovery of the Antarctic continent belongs to the Soviet 
Union by succession from Russia.’ This theory seems to be in full 


10 W. Lakhtine, ‘‘ Rights Over the Arctic,’? 24 A.J.I.L. 717 (1930). 

11 The eight countries included the United States, Britain, France, Norway, Australia, 
New Zealand, Argentina and Chile. 

12 B. V. Kostritsin, ‘‘Vopros o Rezhime Antarktiki’? (On the Question of the 
Regime of the Antarctic), Sovetskoe Gosudarstvo i Pravo, No. 3 (March, 1951), p. 42. 
For a review of the article see W. W. Kulski, ‘‘Soviet Comments on International Law,’’ 


45 A.J.I.L. 766-769 (1951). 18 Loe. cit. 42. 
14 See the Soviet Memorandum of June 7, 1950 (italics supplied) ; ef. also Molodtsov, 
op. cit. 47. 15 Molodtsov, ibid. 


16 Ibid. 43; see also Kostritsin, loc. cit. 42, 
17 Ibid.; ef. Kostritsin, loc. cit. 38. 
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agreement with the general concept of succession of governments, which 
maintains that ‘‘changes in the government or the internal polity of a 
state do not as a rule affect its position in international law.’ 18 However, 
not all Soviet writers are in agreement on the question of succession of the 
U.S.S.R. to the legal relations of the Russian Empire. F. I. Kozhevnikov, 
for example, maintains that the October Revolution created no new subject 
of international law, and that Russia and the Soviet Union are one and the 
same person in that law. S. B. Krylov, on the other hand, takes the 
position that there is no general succession when a state of one historical 
type is replaced by a state of another type, as was the case when the 
Russian Empire was replaced by the Soviet state.2° A similar stand was 
taken by the Soviet Delegation at the Genoa Economic Conference on April 
20, 1922, stating that: 


The Revolution of 1917, having completely destroyed all the old re- 
lationships, economic, social and political, and having replaced the old 
social order (class divisions) by the new social order, the sovereignty 
of an insurgent people, turning over the power of the Russian state 
to a new social class, did by this fact break the succession of those civil 
obligations which were component elements of the economic relation- 
ships of the social order now extinct.”* 


According to the official acts regarding international obligations, how- 
ever, the Soviet Government has repudiated only treaties which are secret, 
and agreements concerned with foreign loans.?* The situation is not quite 
clear regarding non-secret agreements not concerned with foreign loans. 

Eugene A. Korovin, Professor of International Law in the State Uni- 
versity of Moscow, explains the viewpoint of the Soviet Government as 
follows: 


Every international agreement is the expression of an established social 
order, with a certain balance of collective interests. So long as this 


18 1 Moore, Digest of International Law 248 (Washington, D. C.: Govt. Printing Office, 
1905). ‘‘It follows from the fact of continuity of state life that all rights and title 
to property belonging to a state continue to vest in it regardless of changes in its 
government ... the rights of a sovereign state are vested in a state rather than in 
any particular government which may purport to represent it... ’’ (See Guarantee 
Trust Co. v. U. S., 304 U. S. 126, 187 (1938); cf. 1 Hackworth, Digest of International 
Law 387 (Washington, D. C.: Govt. Printing Office, 1940). 

19 F. I. Kozhevnikov, Sovetskoe Gosudarstvo i Mezhdunarodnoe Pravo (The Soviet 
State and International Law) 32-50, 250 (Moscow: Yuridicheskoe Izdatel’stvo Min- 
isterstva Yustitsii S.S.S.R., 1948). 

20 Institut Prava Akademii Nauk §8.8.8.R., Mezhdunarodnoe Pravo (International 
Law) 153-156 (Moscow: Yuridicheskoe Izdatel’stvo Ministerstva Yustitsii $.S.S.R., 
1947); Mezhdunarodnoe Pravo 211-213 (1951). Cf. also O. J. Lissitzyn, ‘‘ Recent 
Soviet Literature on International Law,’’ 11 American Slavic and East European Re- 
view 268 (1952). 

21 Harvard Research Draft Convention on the Law of Treaties, 29 A.J.I.L. Supp. 1052 
(1935). 

22 See the Act of Jan. 28, 1918, R.S.F.S.R. Laws 1917-1918, text 353, and the Decree 
of Oct. 28, 1917, ibid., text 2. Cf. V. Gsovski, Soviet Civil Law, Vol. I, p. 309 ff. (Ann 
Arbor: University of Michigan Law School, 1948). 
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social order endures, such treaties as remain in force, following the 
principle, pacta sunt servanda, must be scrupulously observed. But 
if in the storm of a social cataclysm one class replaces the other at the 
helm of the state, for the purpose of reorganization not only of eco- 
nomic ties but the governing principles of internal and external poli- 
ties, the old agreements, in so far as they reflect the preexisting order 
of things, destroyed by the revolution, become null and void. To 
demand of a people at last freed of the yoke of centuries the payment 
of debts contracted by their oppressors for the purpose of holding 
them in slavery would be contrary to those elementary principles of 
equity which are due all nations in their relations with each othr. 
Thus in this sense the Soviet Doctrine appears to be an extension 
of the principle of rebus sic stantibus, while at the same time limiting 
its field of application by a single cireumstance—the social revolution“? 


The Soviet point of view was accepted by the governments of Turkey, 
Persia, China, Germany, Japan, France and Switzerland.* As far as 
Great Britain was concerned, the Soviet Union had informed the British 
Government on February 2, 1924, that it was prepared ‘‘to arrive at en 
agreement ‘on the question of replacing the treaties which have lost their 
force as a consequence of the events of the war and of after the war’ ’’;*° 
moreover, that 


a general abrogation of all the treaties concluded by Russia under the 
former regime and under the Provisional government never took place. 
However, it hardly follows that all these treaties are susceptible of 
being reconfirmed. It will be in place to examine this question from 
the point of view of the clause ‘“‘rebus sic stantibus” for each state 
and each treaty separately.”° 


However, the Soviet Union, which invoked the doctrine of rebus sic stanti- 
bus, refrained from defining it, so that it is difficult to determine exactly 
what she understood as the proper limits of the doctrine or why changes 
affect the binding obligations of the treaty.” 

Under these circumstances it may be deduced that ‘‘governments onc 
systems that spring from revolution are not bound to respect the obligation 
of fallen governments... .’’?® However, when the new Government © 
Russia succeeded to the international rights of the old one, for instance *! . 
Russian discoveries in the Antarctic, the Soviet Government was willing to 
forget the stipulations made at Genoa in 1922. While we reserve judg- 
ment on whether the Soviet Union retains rights to discovery by virtue of 
succession from Russia, let us first consider the question whether discovery 
is a sufficient mode for acquisition of territorial sovereignty in the Antarctic. 


23 E. A. Korovin, ‘‘Soviet Treaties and International Law,’’ 22 A.J.I.L. 763 (1928). 

24 Harvard Research, loc. cit. 1053-1054, 25 Ibid, 1119. 

26 Ibid. 

27 For further details on this issue see ibid. 1119 ff., concluding: ‘‘The principle is 
well established that one party to a treaty does not have the right to terminate its 
treaty obligations unilaterally merely upon the grounds that it believes that the doctrine 
rebus sic stantibus is applicable to the treaty.’’ (Loc. cit. 1124.) 

28 T, A. Taracouzio, The Soviet Union and International Law 21 (New York: Mae- 
millan Co., 1935). 
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DISCOVERY AND OCCUPATION 


Soviet claims to the Antarctic, by virtue of state succession, are based 
on the travels of the Russian navigators Bellingshausen and Lazarev in the 
period between 1819 and 1821. Thus the Komsomolskaya Pravda states 
that: 


Our country is the lawful heir to the outstanding Russian geographical 
discoveries made in the South Polar Seas at the beginning of the 19th 
century. Historically the right of priority in the discovery and ex- 
ploration of a number of Antarctic lands remains eternally with Russia 
and, by succession, with the U.S.S.R. 


This version of the Antarctic discovery by the Russians has been reiterated 
in the Soviet press for the past ten years. 

There is, however, no evidence proving that mere discovery, in the sense 
of ‘‘physical’’ discovery or simple ‘‘visual apprehension,’’ was ever suf- 
ficient per se to establish a right of sovereignty over, or a valid title to, 
terra nullius. Nor was mere disembarkation upon any portion of such 
regions—or even extended penetration and exploration therein—ever re- 
garded as sufficient itself to establish such a right or title. Nor did merely 
giving names to regions, capes, headlands, islands, valleys, peninsulas, rivers, 
streams, gulfs, harbors or bays have any such results. The opinion prevails 
that not even at that date (1819-1821) was discovery sufficient for title 
without some form of appropriation. The most common method of appro- 
priation was the exercise of symbolic acts, which was generally regarded as 
being wholly sufficient per se to establish a right of sovereignty over, or valid 
title to, terra nullius.’ Furthermore, it is believed that the formal taking 
of possession by symbolic acts does not appear to have amounted to an 
inchoate title which finally perished unless followed and perfected by 
effective occupation within a reasonable time.*? Nevertheless, there is no 
international decision of such a character that it may be said to establish 
in a binding manner that the discovering state has a right to acquire 
sovereignty over the land.** Moreover, the law of nations does not state for 
how long a time the prior right continues. Some jurists have suggested a 
period of 25 years; on the other hand Fauchille,** for example, has held the 
view that one year must be sufficient. The Soviet practice, however, seems 


29 ‘*Russkie Otkryli Antarktiku’’ (Russians Discovered the Antarctic), Komsomol- 
skaya Pravda, Jan. 28, 1950, p. 4. 

30 See A. S. Keller, O. J. Lissitzyn and F. J. Mann, Creation of Rights of Sovereignty 
Through Symbolic Acts, 1400-1800 (New York: Columbia University Press, 1938), p. 
148. 

31 F. A, von der Heydte, ‘‘Discovery, Symbolic Acquisition and Virtual Effectiveness 
in International Law,’’? 29 A.J.I.L. 448 ff. (1935); see also Mezhdunarodnoe Pravo 
260-262 (1951). 32 Von der Heydte, loc. cit. 452-462. 

33 G. Smedal, for instance, rejects the principle of inchoate title entirely. See his 
Acquisition of Sovereignty Over Polar Areas, p. 52 (Oslo: Dybwad, 1931). Cf. also 1 
Hackworth 399, and C. H. M. Waldock, ‘‘Disputed Sovereignty in the Falkland Islands 
Dependencies,’’ 25 British Year Book of International Law 350-352 (1948). 

34 Paul Fauchille, Traité de Droit International Publie, Vol. 1, Pt. 2, pp. 720-721 
(Paris: A. Rousseau and Co., 1925). 
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to exceed all the other views. As stated by Professor Kalesnik, the validity 
of the prior right, based on Russian discoveries in the Antarctic, is con- 
sidered to be valid for more than 130 years. In his own words: 


Russia has never renounced her rights, and the Soviet government has 
never given its consent for anyone to dispose of territory discovered by 
the Russian navigators.*® 


Established Western legal maxims and practice hold that as long as the 
prior right is in effect, other states are not allowed to acquire land: This is 
reserved to the privileged state. If, however, the latter omits to take cf- 
fective possession of the land during the time in which the inchoate title is 
valid, the land is again considered to be without a master and can be oe- 
cupied by other states. Thus, in 1931, Norway, after considering Peter 
I Island a no man’s land and after exercising some sovereignty there, de- 
clared the island to be its territory. However, on January 27, 1939, the 
Soviet Government informed Norway that it did not recognize this declara- 
tion as legal. Yet the Soviet Union never displayed any sovereignty over 
the island. 

In discussing occupation as another requirement for valid annexation, 
Soviet jurists reject the validity of the principle of ‘‘effective occupation”? 
as being an expression of international law.57 The theory of ‘‘effective 
occupation,” Molodtsov maintains, ‘‘is a result of the Berlin Conference 
of 1885, which dealt with questions connected with the plundering di- 
vision of Africa by imperialist states.’’** Furthermore, he contends that. 
“‘the principle of ‘effective occupation’ was extended by the participants 
of the Conference only to the African continent.” To our knowledge. 
however, neither the Palmas Islands nor Clipperton, nor Eastern Greenland 
eases, where the principle of effective occupation was applied, are parts of 
the African Continent. Yet Molodtsov asserts that ‘‘in the Eastern Green- 
land case the Permanent Court of International Justice rejected the 
principle of ‘effective occupation’ ...’’ and that ‘‘Hastern Greenland is 
subject to Danish sovereignty even though the latter does not exercise in 
that territory any ‘effective occupation.’ ’’*° It is true that the Permanent 
Court in the Eastern Greenland case did not use the phrase ‘‘effective 
occupation’’ but referred to a title derived from ‘‘continued display of 
authority’’ involving two elements each of which must be shown to exist. 
These elements are (1) the intention and will to act as sovereign (¢.c., 
animus occupandt), and (2) some actual exercise or display of such au- 


35S. Kalesnik, ‘‘Russkie Otkrytie v Antarktike’? (Russian Discoveries in the 
Antarctic), Slavyanye, No. 4 (April, 1949), p. 22; see also the Resolution of the U.S.S.R. 
Geographical Society of Feb. 10, 1949, in Appendix IT below, p. 625. 

86 This doctrine has been supported especially by Anglo-Saxon jurists, e.g., R., Philli- 
more, J. B. Moore, J. B. Scott, J. Westlake, W. E. Hall, L. Oppenheim; and by Ch. De 
Visscher. 

87 Molodtsov, op. cit. 31; see also Mezhdunarodnoe Pravo 262 (1951). 

38 Op. cit. 30. 

39 Ibid. 31. As attested by Molodtsov. Hall and Gidel are supposed to share the 
same view, 40 Ibid. 31. 
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thority (ie. corpus occupandt).4+ The Permanent Court in the Eastern 
Greenland case not only insisted on both manifestation and exercise of 
sovereignty *? but, having found that certain treaties demonstrated Den- 
mark’s animus occwpandi, said: ‘‘There remains the question whether 
during this period she exercised authority in the colonized area sufficiently 
to give her a valid claim to sovereignty therein.” 4 Recognizing that in 
thinly populated and uninhabited areas very little actual exercise of 
sovereign rights is necessary in the absence of any competition,** the 
Permanent Court admitted Danish sovereignty to all Greenland on the 
ground that Denmark had administered a small portion of the southeast 
coast. 

An additional argument in opposition to the principle of ‘‘effective oc- 
cupation,’’ advanced by the Soviet jurists, is the notion that, with regard 
to occupation of polar areas, it is not justifiable to maintain the demand 
for effective possession.“ In order to make this argument more sound, 
Molodtsov, for instance, cites Lawrence, Higgins, Hyde, Lakhtine and 
Fauchille as authors advocating the same idea. At the same time, however, 
Molodtsov contradicts himself by accusing the so-called ‘‘bourgeois theo- 
reticians of international law’’ of ‘‘concealing a definite aim, namely, to 
justify by all means the occupation of the Antarctic by imperialist states, 
and to create under the policy of lawlessness, something of a ‘legal 
basis.’ € Hyde, in this case, is considered to be a typical example. 
Molodtsov states: 


According to Hyde, for the establishment of sovereignty over the polar 
regions it is sufficient for a state to establish a minimum control... . 
The decisive factor at the present time is that the claimant of sover- 
eignty over a polar region may by means of aviation, or other means, 
establish its authority over the claimed territory.“ 


Molodtsov interprets Hyde’s proposal of aerial control over the Antarctic 
as a ‘‘juridical trick” enabling ‘‘American imperialism to occupy polar 
regions, among them the entire Antarctic.’’‘* The above allegations by 
Molodtsov, however, are incompatible with the theories of two well-known 
Soviet jurists, namely, Korovin and Lakhtine. In discussing the problem 
of aerial occupation in the polar regions, Korovin maintained that: 


The legal status of the Arctic regions must be viewed in one of the 
following alternatives: either an international capitalist consortium 
must be established for the exploitation of their natural resources 
(internationalization in all its aspects), or they must be placed under 
the sovereignty of the subjacent states, which would mean that regu- 
lar visits by coast guard air forces should be considered sufficient to 
establish the ‘‘permanency”’ of the occupation.*® 


41 [1931], P.C.I.J., Ser. A/B, No. 53, pp. 45-46; ef. Von der Heydte, loc. cit. 464. 

42 P.O.LJ., op. cit. 46, 63. 43 Ibid. 52. 

44 Ibid. 45—46. 

45 Molodtsov, op. cit. 31-32; cf. also W. Lakhtine, 24 A.J.I.L. 704-705 (1930). 

46 Op. cit. 34. 47 Ibid, (italics supplied). 

48 Ibid, 34-35, : 

49 E, A. Korovin, ‘‘Problema Vozdushnoi Okkupatsii v Sviazi s Pravom na Polyarnye 
Prostranstva’’ (Problems of Aerial Occupation in Connection with Rights in the Polar 
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Similar arguments are made by Lakhtine, who maintains that establish- 
ment of various stations for scientific studies or any other purpose, the 
organization of regular patrol by government ships, or the creation of 
meteorological, radio, or aviation facilities is all that is needed to make 
occupation ‘‘effective.’’®° However, according to Molodtsov, Kostritsin, 
and other contemporary Soviet jurists, it is important to distinguish be- 
tween the Antarctic and Arctic problems. ‘‘Taking into consideration the 
Arctic,” writes Molodtsov, ‘‘the system of polar sectors has been accepted 
there . . . which had excluded the principle of ‘effective occupation.’ ”’ 
But in a footnote Molodtsov explained that it would be a mistake to antici- 
pate that the sector system should also be extended to the Antarctice,’ 


SECTOR THEORY 


In the text published by the Law Institute of the Soviet Academy of 
Sciences ‘‘polar sectors’’ are defined as 


polar territories, delimited by defined coordinates, while all lands and 
islands within the sector, clear to the Pole, are considered the territory 
of the state which claims the sector as its own. The apex of the sector 
is the Pole, the lateral boundaries [are] determined by longitude 
(from the Pole to the eastern and western border of the corresponding 
state), the arc [is] someone’s coastline or a certain parallel of lati- 
tude.®? 


A comparison of the Soviet definition with, let us say, that of G. Smedal 
discloses that essentially the non-Communist polar sectors are identical in 
spite of the difference in terminology used. The first and only country to 
incorporate the sector theory in a national legislative act was the Soviet 
Union. However, the application of the sector system to the Antarctic 
was rejected by the U.S.S.R. on numerous grounds. The source of the 
Soviet arguments against the sector system in the Antarctic proceeds from 
the analogy between the northern and southern polar regions—the Arctic 
and the Antarctic. Professor Durdenevsky claims that: 


In the north there are narrow ‘‘ice’’ seas . . . close to the population 
centers of Europe and America, representing for the coast lands, aside 
from an economic, also a strategic interest. . . . In the south, there is 
a special ice-bound unpopulated continent .. . distant from popula- 
tion centers but important in an industrial sense even for remote coun- 
tries, particularly for Russia, who has discovered it, and for the Soviet 
Union, according to the right of succession.®® 





Regions), Vopr. Vozd. Prava, Vol. I, pp. 108-109; quoted in T. A. Taracouzio, Sovicts 
in the Aretic 340-341 (New York: Macmillan Co., 1938) (italies supplied). 

s0 W. Lakhtine, ‘‘Bor’ba za Arktiku’’ (Battle for the Arctic), Vozdushnye Puti 
Severa, pp. 124-126; quoted in Taracouzio, op. cit. 342 (italics supplied). 

51 Molodtsov, op. cit. 31. 

52 Mezhdunarodnoe Pravo 269 (1951); cf. also the Decree of April 15, 1926, quoted 
in Taracouzio, op. cit. 320. 

53 V. Durdenevsky, ‘‘Problema Pravevogo Rezhima Pripolyarnykh Oblastei’’ (The 
Problem of the Legal Status in the Polar Regions), Vestnik Moskovskogo Universiteta, 
No. 7 (July, 1950), pp. 111-114; quoted in Molodtsov, op. cit, 36, 
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Nevertheless, Breitfus, who believes in the sectoral doctrine on the ground 
that the fewer masters there are in the Arctic the better for all, maintains 
that by laying claim to their sector by the Decree of 1926, the Soviets intro- 
duced nothing new, but simply followed the precedent established by the 
British declarations of 1908, by which Great Britain claimed sovereignty 
over the Falkland Islands Dependencies.5* Thus, it becomes obvious that 
at the time when the U.S.S.R. claimed its sector in the Arctic, Soviet 
jurists such as Breitfus acknowledged the validity of the sectors in the 
Antarctic without anticipating that twenty-seven years later it would be 
repudiated by their own Soviet colleagues. 

Another comparison is drawn by 8. V. Molodtsov: 


The Arctic regions are located near population centers of the adjoining 
Arctic states and, therefore, the possession of the Arctic regions has 
for these states a great defensive import. ... The Arctic has also an 
exclusive . . . economic value: For the population of the Arctic states 
the Arctic regions represent sources of existence. Therefore, the 
Arctic territories are inseparable from their base, that is, the territory 
of the adjoining state. The Antarctic regions, however, do not possess 
such a base and, therefore, cannot have such economic importance for 
any one of the world states, which certain regions of the Arctic may 
have for each of the adjoining countries.” 


By examining the above reasoning it seems that the author has made 
a distinction between the doctrine of ‘‘contiguity’’ applied to the Arctic, 
and the doctrine of ‘‘hinterland,’’ applied to the Antaretic. ‘‘Hinterland”’ 
is generally understood to mean the land behind a coast, and not areas 
stretching from the continent towards the sea. ‘‘Contiguity,’’ on the 
other hand, is the name given to the doctrine sometimes invoked in support 
of claims to islands lying near a state’s territory but outside its territorial 
waters. The hinterland and contiguity doctrines were much in vogue in 
the nineteenth century. They were invoked primarily to mark out areas 
claimed for future occupation. But by the end of the century interna- 
tional law had decisively rejected geographical doctrines as distinct legal 
roots of title to new lands.” Yet Professor Lakhtine defended contiguity 
on two grounds. The first is that no other proper apportionment of the 
Arctic can effectively be made. The second line of reasoning is that only 
states subjacent to polar regions are sufficiently experienced to be equipped 
for work in the Arctic? A typical Marxian argument for the doctrine 
of contiguity in the Arctic is advanced by Professor Korovin. According 
to his logic, if a non-polar state becomes interested in the Arctic, its 


54 L. Breitfus, ‘‘O Razgranichenii Severnoi Polyarnoi Oblasti’’ (The Demarcation of 
the Northern Polar Region), Morskoi Sbornik, No. 1 (1927), pp. 9-11. 

55 Molodtsov, op. cit. 36-37. 

56 See the Arbitral Award pertaining to the sovereignty over Palmas Island: 
‘The title of contiguity, understood as a basis of territorial sovereignty, has no founda- 
tion in international law.’’ 22 AJ.LL. 910 (1928); H. W. Briggs, The Law of Na- 
tions 244 (New York: Appleton-Century-Crofts, Ine., 1952). 

57 W. Lakhtine, Prava na Severnye Polyarnye Prostranstva (Rights Over the Northern 
Polar Regions) 42 (Moscow, 1928), quoted in Taracouzio, Soviets in the Arctic 323. 


1956] SOVIET ATTITUDE ON THE ANTARCTIC 621 


interests can be only of an imperialistic nature and as such cannot be 
recognized as reasonable.** 

Finally, the sector system in the Antarctic is rejected on the ground ihe! 
“this continent strategically controls the common international route 
around Cape Horn and the air communications between South Africa .n:! 
South America.” The authors do not mention, however, the fact ihat 
air routes across the north polar region are vital to the security of th- 
whole Northern Hemisphere which is inhabited by the immense majorit) 
of mankind. The Antarctic, where the sector theory would not serve the 
Soviet aims, is an altogether different matter. There the problem must be 
solved by an international regime (condominium) with full participation 
of the Soviet Union. 


CONDOMINIUM 


‘‘ According to the theory of condominium, it is thought that since thx 
development of the polar regions is possible in order to utilize their natura’ 
wealth, they should be under the authority of all powers or of the largest oi 
the international organizations.’’®° For the establishment of an inter- 
national regime in the Antarctic, it is submitted, an international con- 
ference, with all countries concerned ® participating in it, is inevitable. As 
declared by Professor Durdenevsky : 


The summoning in 1885 of the so-called African Conference (in Ber- 
lin) to solve the problem of spheres of influence in the little studied 
‘Dark Continent’’ may serve as a serious precedent for a solution of 
the problem of the Antarctic regions by the international mcthed. 
The fate of the Antarctic regions, visited during recent years by ex- 
peditions from the U.S.S.R., France, Australia, Chile, the U.S.A. and 
the Scandinavian countries, cannot but interest mankind as a whole.°- 


While Durdenevsky is willing to apply condominium to the Antarctic, 
but not to the Arctic, Molodtsov, on the other hand, presents condominium 
as a capitalist device contradictory to the ‘‘truly democratic principle of 
international law, which is based on the respect for sovereign rights and 
lawful interests of all states.” Therefore Molodtsov insists that ‘‘it is 
inadmissible to apply condominium as a solution to the question of the 
regime of the Antarctic.’’®* According to Molodtsov the present schemes 
of ‘‘condominium,’’ as used by the Egyptian jurist J. Daniel ® and the 


58 E A. Korovin, Vopr. Vozd. Prava 109 ff.; cf. also Lakhtine, Prava na Severnye 
Polyarnye Prostranstva 29. 

59 Durdenevsky, loc cit. (note 53) 112; cf. also Pravda, Feb, 11, 1949, p. 3; Kostritsia, 
loc. cit. (note 12) 40; and N. Danilov, ‘‘Ekspeditsia v Antarktiku’’ (Expedition to tle 
Antarctic), Sovetskaya Kul’tura, Nov. 12, 1955, p. 4. 

60 Mezhdunarodnoe Pravo 269 (1951); ef. also Durdenevsky, loe. eit. 111. 

61 For the meaning of ‘‘all countries concerned’? see supra, p. 612. 

62 Durdenevsky, loc. cit. (note 53) 113 (italics supplied). 


68 Molodtsov, op. cit. 40. 64 Ibid. 41. 
85 Aecording to J. Daniel, ‘‘arbitration or judgment by the International Court, 
would provide an answer to the problem of conflicting Antarctic claims... . Failing 


agreement over sovereignty, most practical questions could be dealt with by a treaty 
covering: (a) A guarantee of private property in the Antarctic, and freedom of fishing , 
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American Philip C. Jessup, are merely derivations of ‘‘eondominium 
plural by Fauchille,’’ 6&7 and therefore a ‘‘piling up of casuistic construc- 
tions and fallacious arguments, often mutually exclusive and contradictory, 
calied upon to justify the predatory policy of imperialist states in the 
Antarctic.” "8 However, a comparison of Jessup’s theory with that of 
Durdenevsky reveals that fundamentally both concepts are the same, using 
the Berlin Conference of 1885 as a precedent for solving international 
problems by international conference.® 


SUMMARY 


We do not know what has inspired the Soviet Drang nach Sueden since 
1946, but we do know that today in the Soviet Union the desire to go to 
the Antarctic has been aroused to an unprecedented degree. This desire 
has been reflected in the writings of Soviet approach to international law. 
For the purpose of acquiring territory in the Antarctic, Soviet jurists 
have advanced a set of norms which, if compared with the historical de- 
velopment of international law, are identical with those of the sixteenth 
century. Summing up we reach the following conclusions therefrom : 


1. A “truly democratic and lawful solution of the question of the regime 
of the Antaretic,’’ they claim, is possible only on the basis of agreement 
between all interested states, on the basis of recognition of their mutual 
interests and rights. 

2. The Soviet Union, they insist, has a historical right to take part in any 
conference, and to be consulted about any proposals, concerning the 
Antarctic. 


prospecting, and the like, therein to all nationals, provided international conventions 
are respected ... (b) Freedom of exploration and scientific research... (e) De- 
militarization of the continent and its adjacent waters... (d) Establishment of a 
Permanent International Commission to solve ... any practical problems arising in 
connection with Antarctica.’’ (‘*Conflict of Sovereignties in the Antarctic,’’ Year 
Book of World Affairs 270-271 (1949).) 

66 According to Professor Jessup, ‘‘it is possible that the matter could be adjusted 
by a conference such as that which produced the Berlin Act of 1885 concerning Africa, 
On the other hand it would facilitate the work of such a conference if there were first a 
decision by the International Court of Justice regarding the applicable law.’’ (‘‘Sov- 
ereignty in Antaretica,’’? 41 A.J.LL. 119 (1947).) 

67 There is no evidence suggesting that Fauchille had ever used the term ‘‘con- 
dominium plural.’’? In his Traité de Droit International Public (see note 34 above, 
p. 616) he refers to three terms, which seem to be identical in meaning: ‘‘co-propriété,’’ 
*¢eondominium’’ and ‘‘co-imperium.’’ It is true, however, that Fauchille employs the 
term ‘‘condominium’’ in two different contexts: In Vol, I, Pt. 1, he deseribes ‘‘eon- 
dominium’’ as a joint rule over a no-man’s-land by two sovereign powers (pp. 684-685) ; 
while in Vol. 1, Pt. 2, ‘‘condominium’’ means the joint rule by three sovereign powers 
(pp. 747-750). It is therefore possible that S. V. Molodtsov interprets Fauchille’s 
theory of ‘‘econdominium’’ as ‘‘condominium plural’’—the word ‘‘plural’’ designating 
more than two sovereign Powers ruling over terra nullius. 

68 Molodtsov, op. cit. 43; cf. also S. Mikhailov, ‘‘Imperialisticheskaya Bor’ba za 
Antarktiku’? (Imperialist Struggle for the Antarctic), Voprosy Ekonomiky, No. 10 
(Oct. 29, 1949), pp. 66-73. 

89 For Durdenevsky’s explanation see above, p. 621; ef. note 66 for Jessup’s proposal. 
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3. The essence of the Soviet claim is that priority in the matter of 
discovery of the Southern continent belongs to the Russian people, and, 
by state succession, to the U.S.S.R. 

4. The priority in question refers to the discoveries of Captains Bellings- 
hausen and Lazarev who, in their own words, ‘‘by order of His Imperial 
Majesty Alexander Pavlovich of glorious memory” sailed for the Antarctic 
in the summer of 1819 and on January 16, 1820,7° approached the Antarc- 
tic Continent. 

5. As a consequence of the Soviet Decree of April 15, 1926, however, the 
doctrine of discovery was ruled out from Soviet practice. 

6. Yet Russia, the Soviet geographers maintain, had never renounced her 
Antarctic rights or agreed to the disposal of Antarctic lands discovered 
by Russian navigators. 

7. The Soviet Union, declared Professor Vize of the Arctic Institute, en- 
gaged in defense and strengthening of its young states during the early 
stages of its existence, was unable to devote due attention to questions 
of the Antarctic in that period. 

8. Effective occupation is described as an imperialistic device used by the 
capitalist states for the capture of foreign territories and as such rejected 
by the majority of Soviet international lawyers. Yet Lakhtine and Korovin 
aecept a theory of effective occupation identical with that advocated by 
Professor Hyde. 

9. While in the Arctic the sector theory is considered to be the only 
existing doctrine approved by the U.S.S.R., in the Antarctic it is viewed 
as an imperialist camouflage to cover up arbitrary annexation of gigantic 
territories by capitalist states. 

10. Similarly the doctrine of condominium is designated by some Soviet 
jurists as a bourgeois means aiming at the justification of territorial ex- 
pansion of imperialist states in the Antarctic. 


The foregoing summaries of the Soviet attitude towards the acquisition of 
territorial sovereignty in the Antarctic indicate that the old Soviet concept 
of international law, ‘‘a provisional inter-class law which aims to further 
the interests of organized national laboring classes in their common struggle 
for proletarian world supremacy,” ™ still remains in vogue. It may thus 


70 It is interesting to note that until April, 1949, when a symposium devoted to the 
first Russian Antarctic expedition of Bellingshausen and Lazarev was established at 
Leningrad, the Soviets had maintained that the discovery of Alexander I Land Ly 
this expedition in January, 1821, was also the discovery of the Antarctic Continent. 
However, on March 31, 1949, Professor A. I. Andreyev of the History Commission of 
the U.S.S.R. Academy of Sciences told a TASS correspondent that ‘‘it has now been 
established that this [discovery] took place in January, 1820.’’ (Pravda, April 1, 1949, 
p. 4.) 

71 Taracouzio, The Soviet Union and International Law 12; for the most recent defi- 
nition of international law—‘‘a complex of rules which regulate the relations among 
states, which states uphold, which develop through the process of international co- 
operation or struggle among states, and which serve the material and spiritual 
[sie!] needs of the states, in the interest of the respective classes ruling in these 
states’’--see E. A. Korovin, ‘‘Nekotorye Osnovnye Voprosy Sovremennoi Teorii Mezh- 
dunarodnogo Prava’’ (Some Basie Problems in the Contemporary Theory of Inter- 
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be assumed that the solution envisaged by the Soviet Union for the 
Antaretie would optimally aim at converting the international agency into 
an instrument of Soviet policy. 


APPENDIX I 


MEMORANDUM OF THE SOVIET GOVERNMENT ON THE QUESTION OF THE 
REGIME OF THE ANTARCTIC 


[On June 7, 1950, the Government of the Soviet Union forwarded to the 
Governments of the United States of America, Great Britain, France, 
Norway, Australia, Argentina and New Zealand through its diplomatic 
representatives in the capitals of the preceding states the following memo- 
randum with regard to the question of the regime in the Antarctic. | 


Since the autumn of 1948 mention has been made by spokesmen of the 
Foreign Ministries of the United States, Great Britain, and certain other 
countries in a number of their statements, as well as in world press re- 
ports, of negotiations on the Antarctic initiated by the U.S.A. Department 
of State and conducted by the United States of America, Great Britain, 
France, Norway, Australia, New Zealand, Argentina, and Chile. Accord- 
ing to those statements made by the spokesmen of the Foreign Ministries 
of certain states and the press reports, it follows that the purpose of the 
negotiations is to settle the question of the regime of the Antarctic. 

The Government of the U.S.S.R. cannot agree to such a question as 
that of the Antarctic regime being settled without its participation. In 
this connection the Soviet Government deems it necessary to call to mind 
the outstanding services rendered by Russian navigators in discovering 
the Antarctic. It is a universally recognized fact that at the beginning of 
the nineteenth century the Russian voyagers Bellingshausen and Lazarev 
were the first to reach the shores of the Antarctic and circumnavigate this 
continent, thereby proving that the widespread view existing at that time 
to the effect that there was allegedly no land beyond the South Polar Circle 
was erroneous. This service rendered by the Russian navigators is no 
less important than the explorations conducted later on the continent itself 
and around its shores by expeditions of certain countries whose representa- 
tives now declare their interest in defining the regime in the Antarctic. 

As is known, the territory of the Antarctic and its adjacent waters are 
of great value from the economic point of view, and in this respect the 
Antarctic Continent is of importance not only for the States listed pre- 
viously which are participating in the negotiations on the Antarctic regime, 
but also for many other States, including the Soviet Union. It is sufficient 





national Law), Sovetskoe Gosudarstvo i Pravo, No. 6 (October, 1954), p. 42, reviewed 
by W. W. Kulski, ‘‘The Soviet Interpretation of International Law,’’ 49 A.J.I.L. 518- 
521 (1955). Cf. also A. Ya. Vyshinskii, ‘‘Mezhdunarodnoe Pravo i Mezhdunarodnaya 
Organizatsia’’ (International Law and International Organization), Sovetskoe Gosu- 
darstvo i Pravo, No. 1 (1948), p. 22; Mezhdunarodnoe Pravo 5 (1951); and O. J. 
Lissitzyn, ‘‘Reeent Soviet Literature on International Law,’’ 11 American Slavic and 
East European Review 258 ff. (1952). 
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to point out that nine-tenths of the world’s whaling is done precisely in the 
Antaretic waters. The U.S.S.R. is engaged in the whaling industry and is 
a party to the International Whaling Convention of 1946. Its whaling 
flotillas regularly operate in the Antarctic waters. 

The same should also be noted with regard to the scientific importance 
of the Antarctic, inasmuch as this continent and the adjacent islands pre- 
sent a convenient base for conducting highly important meteorological 
observations which are of importance for the northern hemisphere too. 

Soviet public circles have already concentrated attention on the aforc- 
mentioned cireumstanees. In particular, these circumstances were stressed 
in the resolution carried by the general meeting of the Geographical So- 
ciety of the U.S.S.R. of February 10, 1949, in which the society underscored 
the extremely great importance of the discoveries made by Russian navi- 
gators in the Antarctic. 

The Soviet Government deems it necessary to state that in accordance 
with international practice all countries concerned should be invited to 
take part in discussing the regime of any sphere of international im- 
portance. The Soviet Government holds that this international practice 
should also be observed in settling the question of the Antarctic. It has 
already had occasion to indicate the unlawfulness of the separate solution 
of the question as to state ownership of the Antarctic in the official note to 
the Norwegian Government dated January 27, 1939. 

In view of the preceding statements, the Soviet Government cannot 
recognize as lawful any decision on the Antarctic regime taken without its 
participation. It holds that insofar as the destiny of the Antarctic is of 
interest to many countries, it would be expedient at the present time to 
discuss the question of the Antarctic regime on an international plane, 
with a view to reaching such an agreement as would accord with the 
legitimate interests of all States concerned. 

On its part the Soviet Government is ready to consider any proposals 
advanced by the Governments concerned, both as regards the way in which 
the aforementioned question should be discussed and as regards the char- 
acter of the Antarctic regime. 


[In conclusion, the memorandum points out that the Soviet Government 
would be grateful to the Governments of the United States of America, 
Great Britain, France, Norway, Australia, Argentina, and New Zealand 
if they would communicate their views upon said question. In U.S.S.R. 
Information Bulletin, Vol. 10, No. 12 (June 28, 1950), p. 380.] 


APPENDIX IT 


RESOLUTION OF THE ALL-SOVIET GEOGRAPHICAL SOCIETY 
ADOPTED ON FEBRUARY 10, 1949 


The general meeting of the Geographical Society of the U.S.S.R., having 
heard the report of the president of the Society, Academician L. S. Berg, 
on ‘‘Russian Discoveries in the Antarctic and Present-day Interest in that 
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Area,” and having exchanged opinions on the report, arrives at the follow- 
ing conclusions: 

1. The Society deems it necessary to point out the outstanding role of 
Russian scientist-explorers on discovery of the Antarctic, they having re- 
futed by their discoveries the assertion of a number of foreign explorers, 
including the well-known English navigator, James Cook, who denied the 
existence of an Antarctic continent. This role of the Russians in the dis- 
covery of the Antarctic is especially apparent from the results of the 
Russian expedition to the Antarctic in the early 19th century. 

The Russian navigators Bellinsgauzen [Bellingshausen] and Lazarev 
circled the Antarctic continent in 1819-1821, first approached its shores 
and on January 22, 1821, discovered Peter I Island, Alexander I Land, the 
Traverse Islands and others. One of the southern polar seas was named 
Bellinsgauzen Sea in recognition of the services of the Russian navigators. 

2. The indisputable right of the Soviet Union to participate in the 
solution of problems of the Antarctic stems from what is stated in Section 
1. No attempt to solve the problem of a regime for the Antarctie without 
participation of the Soviet Union can find any justification. The problems 
of the Antarctic must be solved primarily by those states that have the his- 
torical right to participate in this solution. However, according to reports 
in the foreign press, certain states are attempting to secure a solution of 
problems of the Antarctic without the participation of the Soviet Union. 
The Geographical Society of the U.S.S.R. cannot but register a most 
decisive protest against this. 

3. No solution of the problem of a regime for the Antarctic without the 
participation of the Soviet Union can have legal force, and the U.S.S.R. has 
every reason not to recognize any such solution. 


[In D. Golubev, Russkie v Antarktike (Russians in the Antarctic) 68-69 
(Moscow, Goskul’tprosvetizdat, 1949); also in Pravda and Izvestia, Feb. 
11, 1949, p. 3.] 


EDITORIAL COMMENT 


INTERNATIONAL LAW COMMISSION DRAFT ARTICLES ON FISHERIES! 


The 1955 draft articles on fisheries form an important and valuable part 
of the International Law Commission’s work on ‘‘Regime of the High 
Seas.” These articles are due for consideration by the General Assembly 
this fall, and deserve close attention. Current international controversies 
show that fisheries still raise important questions of international law, 
just as fishery disputes have played a major part in the development of 
many international law principles and institutions during the past four 
centuries. 

Long before 1956 it had become clear that many high-seas fisheries are 
no longer ‘‘inexhaustible.’”’ New equipment and new methods in fishing. 
utilizing the factory ship, modern refrigeration and freezing facilities, 
radar and the like, contribute to intensified exploitation over wide areas and 
have already endangered certain high-seas fisheries. At the same time, 
we have accumulated enough experience with conservation in certain 
fisheries to show (1) that careful regulation may permit an increasing yield 
from the fishery without endangering the maintenance of the stock; (2) 
that effective conservation controls must be based on adequate research 
and adapted to the particular fishery; and (3) that controls will not work 
effectively unless they are applicable to all vessels fishing for the stock 
of fish concerned. The world’s greatly increasing population, and the po- 
tentialities of the seas as a source of vitally needed protein foods and other 
raw materials, point to the ever-increasing importance of wise conservation 
and utilization of the riches of the oceans. Stating that ‘‘Conservation 
is essential in the development of a rational exploitation of the living re- 
sources of the seas,’’ the 1955 Rome Conference of Experts on Conservation 
of Resources of the Sea, held under United Nations and FAO auspices, 
declared : 


The immediate aim of conservation of living marine resources is to 
conduct fishing activities so as to increase, or at least to maintain, the 


1 Report of the International Law Commission Covering the Work of Its Seventh 
Session, General Assembly, Official Records, 10th Sess., Supp. No. 9; reprinted in 50 
AJ.LL. 190, 205-216 (1956). 

On the general background of fisheries conservation and international fisheries prob- 
lems, sce E. W. Allen, ‘‘International Law and Fish,’’ 9 The Advocate (Vancouver 
Bar Association) 121 (1951); W. M. Chapman, ‘‘ U. S. Policy on High Seas Fisheries,’’ 
20 Dept. of State Bulletin 67 (1949); J. Tomasevich, International Agreements on 
Conservation of Marine Resources (1943); L. L. Leonard, International Regulation of 
Fisheries (1944); A. P. Daggett, ‘‘The Regulation of Maritime Fisheries by Treaty,’’ 
28 A.J.I.L. 693 (1934) ; G. Ireland, ‘‘The North Pacifie Fisheries,’’ 36 ibid. 400 (1942) ; 
Hearings on The Fisheries Conventions, Subcommittee, U. S. Senate Committee on 
Foreign Relations, 81st Cong., ist Sess. (July 14, 1949); S. Oda, Riches of the Sea and 
International Law (Tokyo, 1954); Jessup, ‘‘ Exploitation des Richesses de la Mer,’’ 
Académie de Droit International, 29 Recueil des Cours 401 (1929-IV). 
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average sustainable yield of products in desirable form. At the same 
time wherever possible scientifically sound positive measures should 
be taken to improve the resources.” 


From the real needs for bona fide conservation controls, there must be 
sharply distinguished the desires of various coastal states to assert ex- 
clusive jurisdiction over wider and wider parts of the high seas, primarily 
so as to assert a present or potential monopoly over the taking of fish in 
those areas or to tax such fishing. While nations have shown the practica- 
bility of effective conservation controls based on grounds that are fair and 
just to all concerned, at the same time the attitudes of some coastal states 
show that there is real cause to fear their possible attempts to assert com- 
plete sovereignty, including the right to keep out other nations’ vessels from 
fishing in wide areas of the high seas, or to tax them when they do so. 

Just as such states have seen no way of handling high-seas fisheries 
except by the coastal nation stretching its authority farther and farther 
out,* at the other extreme some have urged that the only method of dealing 
with the problem is by worldwide treaties and global international organ- 
ization. They want all high-seas fisheries controls to lie in the hands of the 
Food and Agriculture Organization or a subsidiary worldwide body.* But 
ocean fisheries differ from area to area so markedly in species, abundance, 
and other characteristics that conservation measures must be diversified 
and adapted to conditions peculiar to each region. Regulatory arrange- 


2 Report of the International Technical Conference on the Conservation of the Living 
Resources of the Sea to the International Law Commission (distributed by National 
Fisheries Institute, Washington, D. C., as N.F.I. Flashes, No. 446); U. N. Doe. A/Conf. 
10/5/Rev. 2, June 2, 1955. 

The Conference Report classifies measures of fishery conservation which have been 
found successful in particular instances, when applied on the basis of adequate scien- 
tifie research, as including: (1) regulation of the amount of fishing by fixing a maximum 
annual catch or indirectly limiting the catch by closed seasons and closed areas or limi- 
tations on fishing equipment; (2) protection of sizes of fish to obtain a greater average 
catch or more desirable quality through regulation of fishing gear, requirements that 
undersized fish be thrown back unharmed, or prohibition of fishing when or where small 
fish predominate; (3) regulations to assure continued maintenance of the stock by 
prohibition of fishing in spawning areas or spawning seasons, lowering the fishing rate 
on immature fish, improvement of spawning grounds, etc.; and (4) improvement and 
increase of resources by artificial propagation, transplantation of young to better en- 
vironmental conditions, ete. Of course some of these measures prove of greater general 
value than others. Research, the making of needed regulations and modifications to 
meet changing conditions, enforcement, and education to obtain co-operation and 
support from the fishermen, appear to be the usual steps in a successful fisheries con- 
servation program. 

3 See, for example, the abortive legislative attempts in the United States, discussed in 
P. C. Jessup, ‘‘The Pacific Coast Fisheries,’’ 33 A.J.I.L. 129 (1939). Cf. J. W. 
Bingham, Report on the International Law of Pacific Coastal Fisheries (1938), and 
the careful study by S. A. Riesenfeld, Protection of Coastal Fisheries under Inter- 
national Law (1942). 

4Cf. L. L. Leonard, International Regulation of Fisheries (1944). In the particular 
ease of whales, now caught chiefly in the vast expanses of the Antarctic, this has been 
perhaps the best solution. Present regulation is under the Whaling Convention signed 
at Washington Dec. 2, 1946, T.I.A.S. No. 1849; 43 A.J.I.L. Supp. 174 (1949). See 
Leonard, op. cit. 98. 
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ments for a particular fishery can best be made by the states whose con- 
tinned use of, or relative proximity to, the affected resources gives them 
both the interest and the intimate knowledge necessary for wise and ef- 
fective control. Control by those who best know and understand the 
particular fishery is not only most likely to be well suited to the needs of 
the fishery, but to be governed by the practical common-sense idea that no 
regulations should be adopted unless adequate reason for them can be 
shown. Maintenance of the maximum sustainable yield from any given 
stock of fish should be the only basis for the imposition of regulations— 
at least with respect to foreign fishermen. The 1955 draft articles of the 
International Law Commission should be examined with this background. 
The 1955 draft rightly commences with the notion of freedom for all 
to engage in fishing on the high seas, subject to treaty obligations and to 
the provisions contained in the draft articles.» Briefly summarized, these 
articles provide that a state whose nationals are alone engaged in fishing 
in any area of the high seas, where nationals of other states are not fishing, 
may adopt measures for regulating and controlling fishing activities in 
such area for the purposes of conservation. If nationals of two or more 
states are fishing in a particular area, they shall at the request of any of 
them enter into negotiations to prescribe by agreement the measures 
necessary for the conservation of the living resources. If they cannot agree 
within a reasonable time upon such regulations, any of these states may 
take the case to arbitration in accordance with the provisions of the draft 
articles.” If, after the adoption of conservation measures by the state or 
states whose nationals fish in the particular area, nationals of other states 
engage in fishing in the same area, the measures adopted are to be appli- 
cable to them; if the newcomers’ states do not accept these measures, and 
no agreement can be reached within a reasonable period of time, again any 
of the interested parties may initiate the arbitral procedure.* Whether its 
nationals fish in the area or not, a contiguous coastal state having a special 
interest in the fishery is recognized to be entitled to take part on an equal 
footing in research and regulation for the area; and if the states concerned 
do not reach agreement within a reasonable period of time, any of them 
may invoke the arbitral procedure.® 
The draft further recognizes the interests of the coastal state by pro- 
viding that ‘‘a coastal state having a special interest in the maintenance of 
the productivity of the living resources in any area of the high seas con- 
tiguous to its coasts’? may adopt unilaterally ‘‘whatever measures of con- 
servation are appropriate in the area where this interest exists, provided 
that negotiations with the other states concerned have not led to agreement 
within a reasonable period of time.” These measures adopted by the 
coastal state are valid as to other states only if it can be shown that: 
(a) scientific evidence shows that there is an imperative and urgent 
need for conservation, 


5 Provisional articles concerning the regime of the high seas, Art. 24. 
6 Art. 25. 7 Art. 26. 
8 Art. 27. 9 Art. 28. 
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(b) that the measures adopted are based on appropriate scientific 
findings, 

(c) that such measures do not discriminate against foreign fisher- 
men. 


If these measures unilaterally adopted by the coastal state are not accepted 
by the other states concerned, any of the parties may resort to the arbitral 
procedure provided.?° 

The importance of these limitations upon the action of the coastal state 
cannot be over-emphasized. Just as in the Truman Coastal Fisheries 
Proclamation of 1945," the draft articles recognize the equal rights of the 
fishing states and the coastal states. Although under that Proclamation 
the United States declared that it regarded it as proper unilaterally to es- 
tablish conservation zones in contiguous areas of the high seas in which 
its nationals alone had developed and maintained fishing activities on a 
substantial scale, the United States added that where nationals of other 
states had joined or shall hereafter have joined in developing fishing activ- 
ities, the conservation zones should be established under agreements with 
such other states and should be subject to the controls provided in such 
agreements. The proviso in the sentence of the Proclamation relating to 
action by other states is also important: 


The right of any state to establish conservation zones off its shores in 
accordance with the above principles is conceded, provided that cor- 
responding recognition is given to any fishing interests of nationals of 
the United States which may exist in such areas. (Italics added.) 


Not only does the International Law Commission draft thus recognize 
the interests both of the states contiguous to the fishery and of those whose 
nationals have engaged in the fishing, but it also provides that ‘‘any state 
which, even if its nationals are not engaged in fishing in an area of the 
high seas not contiguous to its coast, has a special interest in the conserva- 
tion of the living resources in that area,” may request the states whose 
nationals are engaged in fishing there to take necessary conservation meas- 
ures, and may resort to the arbitral procedure if no agreement is reached 
within a reasonable period.” 

Any of these controversies or differences are to be settled by arbitration, 
at the request of any of the parties, unless they agree upon another method 
of settlement. The arbitral commission is to be chosen by mutual agree- 


10 Art, 29. 

11 Proclamation 2668, Sept. 28, 1945, 10 Fed. Reg. 12304, reprinted in 40 A.J.I.L. 
Supp. 46 (1946). Commenting on this Proclamation, see, inter alia, Borchard, ‘‘Re- 
sources of the Continental Shelf,’’ 40 A.J.I.L. 53 (1946); Bingham, ‘‘The Continental 
Shelf and the Marginal Belt,’’ ibid. 173; Allen, ‘‘Legal Limits of Coastal Fishery 
Protection,’’ 21 Wash. L. Rev. 1 (1946); Selak, ‘‘Recent Developments in High Seas 
Fisheries Jurisdiction under the Presidential Proclamation of 1945,’’ 44 A.J.I.L. 670 
(1950); Bishop, ‘‘Exercise of Jurisdiction for Special Purposes in High Seas Areas 
beyond Outer Limit of Territorial Waters’’ (a paper for the Sixth Conference of the 
Inter-American Bar Association, May, 1949, reprinted in 99 Cong. Rec. 2586 (House, 
March 30, 1953) ). 

12 Art. 30. 
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ment; in the failure of agreement it is to be appointed by the Secretary 
General of the United Nations in consultation with the Director General 
of the Food and Agriculture Organization. In the latter case, it is to 
consist. of four or six qualified experts in the matter of conservation of the 
living resources of the sea, and one international law expert.** The draft 
is not too clear as to the criteria to be applied by the arbitral commission, 
except in the case of regulations unilaterally adopted by the coastal state— 
merely providing that ‘‘in other cases it shall apply these criteria accord- 
ing to the circumstances of each case.’’** The decision is to be accepted as 
binding on the states concerned, while if it is accompanied by any recom- 
mendations, the latter shall receive the greatest possible consideration.” 
It is clear that the 1955 draft, unlike some of the earlier International Law 
Commission drafts,!® provides solely for arbitration between the states 
concerned with respect to the propriety or impropriety of particular regu- 
lations, and does not authorize the arbitral commission or any other inter- 
national body to lay down regulations for a particular fishery which must 
be accepted by the states concerned with that fishery. 

These 1955 draft articles, adopted after the completion of the work of 
the International Technical Conference on Conservation of the Living Re- 
sources of the Sea which met at Rome in April, 1955, under auspices of the 
United Nations and the Food and Agriculture Organization, appear to go a 
long way toward working out satisfactory solutions. As indicated above, 
they recognize that both the coastal state, and those states whose nationals 
have actually engaged in substantial fishing in a particular fishery, have 
equal interests in regulation and control of that fishery. The International 
Law Commission does not admit any right of the nearest coastal state 
simply to extend its authority out over wider and wider areas of hieh-scas 
fisheries, regardless of the other countries whose nationals have been fishing 
in such areas. Instead, it requires co-operation between the fishing states 
and the coastal state, and if such co-operation cannot be satisfactorily 
achieved, then the right of the coastal state to regulate unilaterally is to be 
tested by arbitration, one of the conditions being that the measures adopted 
must not discriminate against foreign fishermen. Under the International 
Law Commission draft the fact that the water lies above the continental 
shelf does not give exclusive control to the contiguous coastal state at the 
expense of those who do the fishing. This is a crucial difference from the 
attitude taken by some of the Latin American republics, which fail to recog- 
nize well-established foreign fishing interests developed on the high seas 
within 200 miles of their coasts but far beyond the bounds of territorial 
waters. United States protests will be remembered against such unilateral 
action by coastal states off whose shores our nationals have been fishing on 
the high seas.17 Negotiations at Santiago from September 14 to October 5, 

13 Art, 31, 14 Art. 32. 

15 Art. 33. 

16 Cf. Report of the International Law Commission, 5th Sess., 1953, paragraphs 94, 
99 f., General Assembly, Official Records, 8th Sess., Supp. No. 9, reprinted in 48 A.J.I.L. 
Supp. 1, 39 ff. (1954). 

17 Quoted by Selak, op. cit. (footnote 11 supre) at p. 674. 
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1955, between the United States on the one hand, and Chile, Ecuador and 
Peru on the other, have not resulted in any satisfactory settlement.** 
Similarly, it may be expected that the exclusive Soviet zone announced 
March 21, 1956, for the high seas off Siberia will result in controversy with 
Japan, whose fishermen have long used those waters.’** 

It is important to see how the International Law Commission draft 
articles, like the Truman Proclamations of 1945, clearly distinguish in 
theory between the absolute and exclusive control of the shore state over 
the resources of the subsoil and seabed of its contiguous continental shelf, 
and the problem of controls over free-swimming fish in the waters of the 
high seas above the continental shelf or yet further from shore, where the 
contiguous coastal state and the states which do substantial fishing stand on 
a par with equal reason and rights to control, neither contiguity nor sub- 
stantial fishing activity being treated as alone superior or giving rise to 
rights exclusive of the other equal interest. Prior to the general recog- 
nition of the continental shelf doctrine with respect to subsoil and seabed 
resources, no oil wells or mines or similar installations were operated by 
foreign enterprises off the coasts of another nation except under agree- 
ment with the coastal state. Under present technological conditions, close 
co-operation with the shore is still necessary, and is likely to be for a long 
time to come. No real and established interests are interfered with. (As 
for the seabed, claims to control and exploitation of sedentary fisheries at- 
tached to the bottom, such as oysters, pearls, chanks or sponges, have long 
been recognized on the basis of prescription.) In striking contrast is the 
case of fisheries, where for centuries and in many parts of the world vessels 
have fished off foreign shores. Interests and expectations built up by hard 
toil over many years of lawful fishing on the high seas must receive recog- 
nition and protection. Here is the great merit of the policy of the United 
States Proclamation and of the International Law Commission: the full 
recognition of the rights of all states having any real concern in each 
concrete situation, whether by contiguity or by substantial fishing. Ac- 
quired rights, established activities, and the needs of the coastal state are 
all safeguarded. 

While the 1955 draft articles of the International Law Commission are by 
no means perfect, they represent a very long step in the right direction. 
They seem much superior to any previous recommendations by official 
bodies in this field. In its official comments the United States Govern- 
ment has suggested certain modifications,’® and perhaps others might be 
desirable, 

18 See U. S. Dept. of State, Santiago Negotiations on Fishery Conservation Problems 

1955). 

; 18a i 1956 salmon season agreement between Japan and the Soviet Union, signed 
May 15, 1956, as well as their ten-year fishery agreement which is to enter into foree 
only when progress is made in the peace treaty negotiations between the two countries, 
may ameliorate the situation, but the basic problem of unilateral] action by the coastal 
state remains. 

19 Comments of the United States on Chs. II and III of the Report of the Inter- 


national Law Commission Covering the Work of Its Seventh Session, May 2-July 8, 
1955 (March 7, 1956). Cf. U. N. Doc. A/CN.4/99/Add. 1, April 5, 1956, pp. 75 ff. 
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Perhaps most important of these desirable modifications are those re 
lating to the arbitral procedure in case of disputes. The United States 
has suggested that the arbitral commission should 


be composed, in any combination, of seven members well-qualified in 
the legal, administrative or scientific fields of fisheries, depending upon 
the nature of the dispute. 


The American comments further urge that it be made even clearer than in 
the 1955 draft that 


the authority of the arbitral body should be limited to consideratior 
of conservation proposals of the parties to the dispute; and that the 
arbitral body should not be empowered to initiate conservation pro 
posals or to enlarge upon any that originate with the parties. 


The present arbitral provisions also need clarification with respect tc 
the guides or criteria for decision in some of the situations where arbitratior 
is envisaged. In cases where two or more states whose nationals engage in 
a high seas fishery cannot agree upon a conservation regime, the United 
States recommends that the arbitral commission should make one or more 
of these determinations, depending on the nature of the disagreement: 


(a) whether conservation measures are necessary to make possible 
the maximum sustainable productivity of the concerned stock or stocks 
of fish; 

(b) ‘whether the specific measure or measures proposed are appro- 
priate for this purpose, and if so which are the more appropriate, 
taking into account particularly : 

(1) the expected benefits in terms of maintained or increased pro- 
ductivity of the stock or stocks of fish; 

(2) the cost of their application and enforcement; and 

(8) their relative effectiveness and practicability. 

(c) whether the specific measure or measures discriminate against 
the fishermen of any participating state as such. 


To this the United States would also add: 


Measures considered by the arbitral commission under paragraph 
2(b) of this Article shall not be sanctioned by the arbitral com- 
mission if they discriminate against the fishermen of any participating 
State as such. 


The comments would apply the same criteria to disputes arising in case a 
‘‘neweomer’’ fishing state does not accept the measures already laid down 
by the previously fishing states. The present draft articles lay down the 
criteria for cases in which states whose nationals fish in the area object to 
regulations enacted by the coastal state. 

While it seems clear that proximity to, or fishing in, a particular fishery 
should be recognized as bases for concern with its conservation, there may 
be considerable doubt whether a non-contiguous state whose nationals do 
not engage in fishing should be deemed to have any right to require 
regulation of a fishery just because at some future time it might wish to 
fish there, or because its nationals consume the products of that fishery. 
or for some such reason. If the interest of such a state is to be recognizec 
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at all, and that state given the power to initiate the arbitral procedure in 
the event agreement is not reached with the fishing states, it would seem 
important that the arbitral commission have the power to decide whether 
the complaining state has any sufficient interest in the fishery and its 
products to be entitled to raise the questions. Otherwise there may be some 
reason to expect purely ‘‘nuisance’’ complaints in certain international 
political situations! *° The United States comment on this article suggests 
that the arbitral commission reach its decision on the basis of the following 
criteria : 


(a) whether scientific evidence shows that there is a need for con- 
servation to make possible the maximum sustainable productivity of 
the concerned stock or stocks of fish; and 

(b) whether the conservation program of the States fishing the 
resource is adequate for conservation requirements. 


Two drafting changes suggested by the United States seem worth making. 
Under the present wording, no distinction is drawn between very sporadic 
or occasional fishing, and substantial and continuous operations; a state 
only occasionally fishing could insist that a state operating substantially 
must enter into negotiations with it for an agreed conservation program, or 
invoke arbitral procedure if no agreement were reached. It would be well 
to follow the Truman Proclamation in requiring that fishing activities be 
‘‘substantial’’ if they are to form a basis for rights. Likewise under the 
International Law Commission wording, a state could require another to 
enter into negotiations, or require arbitration, even though their nationals 
were not taking in the area the same kind of fish at all. The American 
recommendation would alter the phrasing to ‘‘substantial fishing of the 
same stock or stocks of fish in any area or areas of the high seas.” 

Finally, there is yet another principle which the International Law 
Commission might well take into account, namely, that embodied in the 
North Pacific Fisheries Treaty between the United States, Canada and 
Japan,” and usually referred to as the principle of ‘‘abstention.’’ A very 
few high-seas fisheries have been built up by strict conservation control of 
the states concerned, including quantitative annual catch limitations. 
Here states have, through the expenditure of time, effort, and money on re- 
search and management, and through restraints on their own fishermen, in- 
ereased and maintained the productivity of stocks of fish which, without 
such action, would not exist or would exist at far below their most produc- 
tive level. In these fisheries, of which the North Pacific halibut (success- 
fully conserved under treaties between Canada and the United States for 
three decades) forms a good example, the introduction of fishermen of new 
states would not result in any greater over-all catch of fish. Instead, it 
would merely mean that the amount for each fisherman would be dimin- 
ished, probably to the point where it would not pay the fisherman to engage 

20 Nothing along the line of the prior portion of this paragraph appears in the official 
United States Comments, cited in footnote 19. 


21 Signed at Tokyo May 9, 1952. See T.I.A.S. No. 2786, reprinted in 48 A.J.I.L. 
Supp. 71 (1954). 
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in the particular fishery unless the conservation controls were relaxed or 
removed and such indiscriminate fishing allowed as would wipe out the 
stock of fish as a commercial resource. Under these peculiar circumstances 
—where a program of intensive research and conservation is already under 
way and regulations effectively enforced, where the productivity of the 
resource is being maintained at the maximum sustainable level and is de- 
pendent on the program of regulation and control, and where the introduc- 
tion of additional fishing vessels would cut down, rather than increase. the 
over-all benefits from the fishery—it seems reasonable to follow the North 
Pacific Treaty and to require that states which have not engaged in fishing 
in that particular fishery abstain from doing so. This is not to suggest 
monopoly either as a general rule, or just because a particular state or states 
were the first to fish there, or are the ones nearest to the fishery. Instead, 
it appears the wisest way of dealing with an unusual but important situa- 
tion in which equity and justice require that the natural resources which 
have been built up by systematic conservation and self-denying restrictive 
utilization be protected from destructive exploitation by interests which 
have not contributed to their growth and development. 

While minor modifications would thus seem desirable, it may be hoped 
that the International Law Commission articles on fisheries will receive 
wide acceptance in principle. In the care with which they have been 
worked out, the consideration given the interests of all states concerned, 
and their generally fair and reasonable character, they compare most 
favorably with most other efforts to develop international law in this field. 
One may indeed be glad that the recent Ciudad Trujillo Conference of the 
American Republics merely urged continual diligent consideration of the 
legal regime of waters above the continental shelf, and of the interest of the 
coastal state or other interested states in conservation programs for the 
living resources of the high seas.?? The work of the International Law 
Commission offers our best medium for constructive efforts in dealing with 

22 See Final Act of Inter-American Specialized Conference on ‘‘Conservation of 
Natural Resources: The Continental Shelf and Marine Waters,’’ held at Ciudad Trujillo, 
March 15-26, 1956. It is indeed fortunate that the Ciudad Trujillo Conference re- 
frained from endorsing or supporting the ‘‘ Principles of Mexico on the Juridical Regime 
of the Sea,’’ hastily adopted, without adequate preliminary studies or opportunity for 
discussion on the merits, by the Inter-American Council of Jurists at Mexico City on 
Feb. 3, 1956, by a vote of 15 to 1 (United States), with Bolivia, Colombia, Cuba, 
Dominican Republic, and Nicaragua abstaining. See 34 Dept. of State Bulletin 296- 
299 (1956). In addition to declaring that ‘‘each state is competent to establish its 
territorial waters within reasonable limits, taking into account geographical, geological, 
and biological factors, as well as the economie needs of the population, and its security 
and defense,’’ without other limitation by international law, the principles of Mexico 
asserted a very unrestrained right of coastal states ‘‘of exclusive exploitation of species 
closely related to the coast, the life of the country, or the needs of the coastal population, 
as in the case of species that develop in territorial waters and subsequently migrate to 
the high seas, or when the existence of certain species has an important relation with an 
industry or activity essential to the coastal country, or when the latter is carrying out 
important works that will result in the conservation or increase of the species.’’ Cf. 
Consejo Interamericano de Jurisconsultos, Actas y Documentos de la Tercera Reunión 
sobre Mar Territorial y Cuestiones Afines (Pan American Union, 1956). 


636 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 50 


high-seas fisheries. Building on the ideas embodied in the United States 
Fisheries Proclamation of 1945, the Commission articles, with the suggested 
modifications, would do justice to the real interests in any high-seas fishery 
of both the coastal state and those whose fishing activities have developed 
the fishery, take advantage of proven conservation experience, and promise 
the best prospects of success in making the resources of the sea most widely 
and continuingly available for mankind. 
Wiuiram W. BISHOP, JR. 


HAS THE SPECTER OF INTERVENTION BEEN LAID IN LATIN AMERICA? 


A recent volume on Non-Intervention raises the interesting question 
whether the specter of intervention which once stalked the halls of inter- 
American conferences has at last been laid.* Less than thirty years ago, 
at the Conference at Havana in 1928, the dominant thought of a great 
majority of the delegates was to challenge the interventionist policy of the 
United States. Have the changes that have taken place since then removed 
the fears of that year? Has the new procedure of collective intervention 
taken the place of the former arbitrary individual action; or has the old 
order definitely yielded to the new, so that the ghost of Banquo is now no 
more than stage-setting for a play in which the audience knows beforehand 
the outcome of the events it is witnessing. 

Under the old order the principles at issue in intervention were relatively 
simple, although they might appear complex because of the complicated 
situations to which they were applied. In the absence of an organization 
for collective defense, as was the case down to the year 1920, each member 
of the community reserved to itself the right of self-defense, to be used as 
its best judgment dictated in the light of its respect for the publie opinion 
of the community. Obviously, under such circumstances, there would be 
a temptation for stronger Powers to take the law into their own hands and 
resort to force in alleged self-defense whenever they believed that condi- 
tions in a neighboring state were threatening their interests. Such was the 
situation, for example, in 1865, when the United States intervened in 
Mexico to insist that the French troops supporting Maximilian be with- 
drawn. The fact that the intervention of the United States would probably 
have been approved by a majority of the Mexican people might perhaps be 
regarded as taking the case out of the category of intervention from the 
point of view of the state that was the object of it; but that did not change 
the character of the act as an aet of intervention from the point of view 
of the United States. 

But self-defense could take numerous forms other than that of protection 
against possible future dangers from the too-near presence of a European 
Power on this side of the Atlantic. It took the form of bringing military 
pressure against a state in order to secure the payment of publie debts, 
as three European Powers did against Venezuela in 1902; it took the form 


1 Thomas and Thomas, Non-Intervention: The Law and Its Import in the Americas 
(Dallas: Southern Methodist University Press, 1956). 
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of intervention in the domestic affairs of a state in order to protect citizens 
of the intervening state in cases of alleged denial of justice and in cases of 
alleged breach of contract between the national and the foreign state; it 
was made the justification of efforts to secure indemnity for nations for 
losses resulting from revolutionary conditions in the foreign state; and on 
occasion it was the ground for measures to protect a weaker state from the 
consequences of its own too-frequent indulgence in revolutions with resvlt- 
ing loss to the citizens of the intervening state or with resulting disturbance 
to the general peace. 

In which of the many cases of alleged self-defense was intervention 
justified and in which not justified? No answer could be given in terms of 
the international law of 1914, or perhaps in terms of the law of 1928. 
Obviously, the intervening state, taking the United States as the chief inter- 
ventor under the Roosevelt doctrine of 1904, was satisfied that it had full 
justification on its part; and equally obviously the state that was the object 
of the intervention believed that the intervention was unwarranted; and 
inasmuch as the controversy was between a stronger state and a weaker 
one, third parties generally sided with the weaker state. 

There was, then, no answer to the problem until an international organ- 
ization could be created with jurisdiction to hear all such cases; and in 
the Western world that did not happen until 1936. It is true that the 
Convention on Rights and Duties of States, signed at Montevideo in 1933, 
denied to the parties the right to intervene ‘‘in the internal or external 
affairs of another”; but the signature of the United States was attended 
with a reservation calling for time ‘‘to prepare interpretations and defini- 
tions” of the general principle. In 1936, however, the procedure of con- 
sultation was made to extend to all cases of intervention, the agreement 
declaring that intervention was ‘‘inadmissible . . . directly or indirectly, 
and for whatever reason . . .’’ 

But the intervention condemned at Buenos Aires was unilateral; and still 
left open the possibility of the collective intervention of the American states 
as a body in cases involving the peace and safety of the Western Hemi- 
sphere. The basis for such collective intervention was laid when a resolu- 
tion (XV), adopted at Havana in 1940, declared that an attack upon one 
American state was to be regarded as an attack upon all; again, by the 
Act of Chapultepec of 1945, and more specifically by the Treaty of Re- 
ciprocal Assistance of 1947; so that when the Charter of the Organization 
of American States was adopted in 1948 and intervention was condemned in 
the broad terms of the Protocol of 1936, it was necessary to qualify and 
limit the condemnation by an article in which it was said that measures 
adopted for the maintenance of peace and security in accordance with exist- 
ing treaties would not constitute a violation of the two earlier articles 
repudiating the right of intervention. 

The question then remained to determine when conditions in a state, 
which might previously have given rise to unilateral intervention, would 
now justify collective intervention. Clearly, neither the provisions of the 
Treaty of Reciprocal Assistance nor the qualification attending the rule of 
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non-intervention in the Charter contain any reservation of a right of the 
inter-American community to intervene in the domestic conditions of a 
state when the conditions are domestic and nothing more; that is, when 
there is no direct or indirect threat to the peace. Thus, the mere fact of 
the existence of a civil war in a particular state would not of itself give 
rise to a right of collective intervention within the exception recognized by 
the Charter, although it is difficult to imagine the case of a prolonged civil 
war which would not in one way or another affect the interests of neighbor- 
ing states and give rise to charges and countercharges that might readily 
involve a threat to the peace. 

Instances from recent inter-American relations illustrate the difficulty 
on occasion of drawing a line between purely domestic conditions and 
situations involving a threat to the peace. The allegation by Costa Rica in 
December, 1948, that the country was being invaded by troops having their 
base in Nicaragua involved a threat to the peace, and there could be no 
question of the right of collective intervention by the proper organ of the 
Organization of American States. Some months later the Government 
of Haiti accused the Government of the Dominican Republic of permitting 
the use of its radio facilities by a former Haitian officer for the purpose 
of promoting a revolution in Haiti against the established government. 
Could the Organization intervene? No answer was forthcoming to the 
technical question, because the Dominican Republic insisted that the com- 
plaint could be settled through the ordinary diplomatic channels. 

The problem was presented in a challenging form to the Tenth Inter- 
American Conference at Caracas in 1954, when the Delegation of the United 
States presented a draft of a resolution declaring that the domination or 
control of the political institutions of an American state by the interna- 
tional Communist movement would constitute a threat to the sovereignty 
and independence of the American states, endangering the peace and call- 
ing for the adoption of appropriate action in accordance with existing 
treaties. The Mexican Delegation in particular attacked the resolution 
vigorously, arguing that the terms in which it was framed would permit 
the collective intervention of the American states in the domestic affairs of 
a state on the alleged ground that it was letting itself be dominated by a 
foreign state. In order to allay the fears of the delegations opposing the 
resolution a concluding paragraph was added reciting that the resolution 
was designed ‘‘to protect and not to impair the inalienable right of the 
American State freely to choose its own form of government and economic 
system and to live its own social and cultural life.’’ 

The Caracas resolution became an issue three months later when the 
Council of the Organization of American States was requested to call a 
meeting of the Organ of Consultation for the purpose of considering the 
danger to the peace and security of the continent arising from the ‘‘ penetra- 
tion of the political institutions of Guatemala by the international Com- 
munist movement.’’ But before the resolution could be put to the test, the 
situation in Guatemala changed, and the overthrow of the Arbenz Govern- 
ment made it unnecessary to hold the meeting of Foreign Ministers. There 
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is little doubt, however, that if the meeting had actually taken place it 
would not have been regarded as an act of intervention in the domestic 
affairs of Guatemala. 

The provisions of the Charter of the Organization of American States 
in the matter of collective intervention bear a close analogy to those of 
Article 2 (7) of the Charter of the United Nations which disclaims any 
authorization of the United Nations ‘‘to intervene in matters which ave 
essentially within the domestic jurisdiction of any state,’’ but reserves the 
right of the Organization to apply enforcement measures in cases of threats 
to the peace or breaches of the peace. In spite of this provision, however, 
the General Assembly adopted a resolution recommending that the Franco 
Government of Spain be debarred from membership in international 
agencies and conferences connected with the United Nations, and that the 
Members of the United Nations recall their ambassadors from Madrid. 
Query, Would not corresponding action by the Organization of American 
States be considered a violation of the non-intervention rule of its Charter? 

The illustrations that may be taken from the practice of the United 
Nations are far more numerous than those which can be found in the 
practice of the Organization of American States.” On the whole, it can 
be said that within the inter-American regional system the specter of 
individual intervention has been definitely laid, no case having occurred 
since the Protocol of 1936. On the other hand, the specter of collective 
intervention, if it ever was a real ghost, has been laid for all practical 
purposes. The fears expressed by the Mexican delegate at Caracas were 
not shared by a majority of the delegates; and if taken in the terms in 
which they were expressed, they would mean that two-thirds of the Amer- 
ican states might be ready on occasion to repudiate the very principle, 
which, after struggles at previous conferences, they had at last been able to 
persuade the United States to accept at Buenos Aires in 1936—as unlikely 
an event as could well be imagined. How far the specter has been laid 
in the halls of the United Nations remains a separate question. 


C. G. Fenwick 


2 They are set forth at length in the volume on Non-Intervention, above referred to, 
where the practice of the United Nations is sharply criticized. Warning must be given 
that the term ‘‘non-intervention’’ is now being used by certain Members of the United 
Nations to indicate failure to co-operate in the collective security provisions of the 
Charter—a meaning which carries completely different connotations from those of the 
same term used in inter-American relations. 


NOTES AND COMMENTS 


L'INSTITUT DE DROIT INTERNATIONAL AT GRANADA 


From April 11th to 20th, 1956, members of the Institute of International 
Law from the five continents secluded themselves daily for more than full 
working hours, judged by labor union standards, within the cloisters of 
the University of Granada and undertook as scholars to clarify some of the 
rules of modern international law that are in conflict in the theory and 
practice of nations. The meeting was the 47th since the founding of the 
Institute in 1873. The Institute’s present practice of avoiding for its 
meetings, usually held biennially, the distractions of large cities was ob- 
viously justified by the assiduity of the participants in the meeting at 
Granada. 

Sixty-seven members and associates were present from the following 
countries: Austria, Belgium, Brazil, China, Colombia, Denmark, Egypt, 
Estonia, Finland, France, Germany, Great Britain, Greece, Italy, Japan, 
The Netherlands, Norway, Panama, Spain, Sweden, Switzerland, the United 
States, and Yugoslavia. 

Judge Charles De Visscher, formerly of the International Court of 
Justice at The Hague, sat on the platform as Honorary President and 
took an active part in the proceedings. Three other judges of the same 
court were in attendance and made important contributions to the success 
of the meeting: Judge Badawi of Egypt, Judge Hsu Mo of China, and 
Judge Basdevant of France. Judge Bagge, formerly of the Supreme 
Court of Sweden, was an active participant. With few exceptions, the 
other members present were officials of various international tribunals, 
legal advisers to their governments’ foreign offices, prominent advocates, 
deans or professors of law in their own countries. From the United 
States were Dr. Hans Kelsen, honorary member, Professor Philip Jessup 
and the undersigned, associate members. 

It was interesting to note that two honored family names long dis- 
tinguished in the work of the Institute were represented in the younger 
generation—Paul de La Pradelle, son of Albert de La Pradelle, former 
President of the Institute, now deceased, and Paul De Visscher, son of the 
actual Honorary President. Madame Suzanne Bastid, the daughter of 
Judge Basdevant, took a modest but effective part. Evident at all times 
was the experienced guiding hand of the Secretary General, Dr. Hans 
Wehberg, formerly Director of the Zeitschrift fiir Völkerrecht, of Berlin, 
and now Professor of International Law at the Institut Universitaire de 
Hautes Etudes Internationales of Geneva. 

The solemn opening took place in the great hall of the University on 
the evening of April 11th, under the presidency of Sefior Don José de 
Yanguas Messia, President of the Institute, in the presence of the Rector 
of the University, the President of the Provincial Council, and the Mayor 
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of the city. The closing session was held on the morning of April 20th. 
Between these two formal sessions there were thirteen plenary sessions 
for the discussion of reports upon previously assigned topics, and two 
administrative sessions for the transaction of necessary business. 

At the first administrative session, held on the morning of April 11th, 
Sir Gerald Gray Fitzmaurice, of Great Britain, and Judge Hsu Mo, of 
China, were respectively elected Second and Third Vice Presidents. They 
took turns in alternating with the President in presiding over some of the 
plenary sessions. Also at this administrative session Dr. Raul Fernandes, 
of Brazil, was elected an honorary member. Hight associate members 
were raised to the rank of full members: Madame Bastid, and Messrs. 
Balladore Pallieri, Briiel, Castrén, Cheshire, Kaeckenbeeck, Spiropoulos, 
and Udina. Eleven new associate members were elected as follows: 


Herbert W. Briggs, Professor of International Law at Cornell Uni- 
versity, Editor-in-Chief of this JOURNAL 

Pedro Cortina Mauri, Director of the Department of International 
Organizations of the Spanish Ministry of Foreign Affairs 

Hidebumi Egawa, Professor of Private International Law at the Uni- 
versity of Tokyo 

Nathan Feinburg, Professor of International Law and of International 
Relations at the University of Jerusalem 

Torsten Gihl, Professor of International Law at the University of 
Stockholm 

Baron Friedrich August von der Heydte, Professor of International 
Public Law and of Political Science at the University of Würzburg 

Rolando Quadri, Professor of International Law at the University of 
Naples 

Max Sørensen, Professor of International, Constitutional and Admin- 
istrative Law at the University of Aarhus 

Alberto Ulloa, Honorary Professor of Internationa] Law at the Uni- 
versity of San Marcos, Lima 

Ben Atkinson Wortley, Professor of Jurisprudence and of Interna- 
tional Law at the University of Manchester 

Quiney Wright, Professor of International Law at the University of 
Chicago, then President of the American Society of International 
Law 


Although Professor Wright’s name appears last in alphabetical order, 
he received the highest number of ballots cast for the fifteen candidates 
presented to fill the eleven vacancies. 

The agenda provided for the submission of five reports from commissions 
on subjects of public international law and two on private international 
law, but the prolonged discussions did not leave sufficient time for the con- 
sideration of all of them. The debates were extended so that every member 
had an opportunity to state his views, and most of them availed themselves 
of the privilege. At times the debates were intense, but were always of 
the highest professional and scientific quality. The Reporter of each topie 
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presented it from the rostrum first in general terms and then in detail. 
The discussion from the floor followed the same pattern. It consisted 
chiefly of questions directed to the Reporters, making them the central 
targets of the debates. Each was roundly applauded at the successful 
conclusion of his arduous task. Four resolutions were eventually adopted. 
None emerged in the form submitted, but were the result of compromises 
reached step by step, some after examination by ad hoc committees 
designated during the meeting to resolve technical differences of opinion 
or to formulate more generally acceptable drafting. 

The first report taken up was on ‘‘The consequences of a difference of 
nationalities of the spouses upon the effects of marriage.” Originally this 
subject included divorce, but divorce was omitted for separate consideration 
in the future. The topic was presented by two Reporters, Haroldo Valladão, 
of Brazil, and Henri Batiffol, of France. After two days of debate, by a 
narrow vote the Institute recommended that for the solution of conflicts 
of law in the personal family relations of spouses of different nationalities 
there should be applied first the law of the common habitual residence 
of the spouses, and, in the absence of such a residence, the law of the last 
common habitual residence, or, lacking entirely such a residence, the law 
of the place of the celebration of the marriage. For the solution of con- 
flicts of law in the patrimonial relations of the family, the Institute recom- 
mended that there should be applied the law of the first conjugal domicile, 
or, in ease there never was such a domicile, the law of the place of the 
celebration of the marriage. 

French is the language of the Institute, but English is permitted in the 
discussions. Since there is no authorized English version of the pro- 
ceedings, the authentic French of the resolutions adopted is appended 
hereto. 

‘The elaboration of a model clause on the obligatory jurisdiction of the 
International Court of Justice’’ was then taken up. The Reporter was 
Paul Guggenheim, of Switzerland. The debate on this projet lasted for two 
days and a half. It ended with a resolution which recommended to gov- 
ernments and international organizations to insert in the elaboration of 
international conventions a clause conferring obligatory jurisdiction on 
the International Court of Justice of every difference relating to the in- 
terpretation or application of the convention. The Court is to be seized 
of the question by request of any party to the difference. The text of a 
model clause was drafted to accomplish this purpose. Modifications of the 
clause were suggested for use respectively where the convention contains 
special provisions of its own for the solution of questions relative to its 
interpretation or application, or for the reference of such differences to 
arbitration, or to a procedure of conciliation. A text was also suggested 
to make the decision of the International Court of Justice binding upon 
all parties to a multilateral convention containing a clause referring its 
interpretation to the Court. 

Professor J. H. W. Verzijl, of The Netherlands, followed with a report 
on and projet of ‘‘The rule on the exhaustion of local remedies.’’ By this 
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time members of the Institute seemed to be getting somewhat exhausted 
themselves. It took them only a day and a half to agree upon a short 
resolution, which provides that reclamations based upon violations of inter- 
national law for damages to the persons or property of nationals shall not 
be receivable if there exists in the internal juridical order of the state 
against which the allegation is made an effective and adequate means of 
recourse accessible to the person damaged. The estoppel is valid as long 
as the normal usage appertaining to the local remedy has not been ex- 
hausted. Exceptions to the proposed rule are to be allowed in the case 
where the person damaged enjoys special international protection, or 
where the parties in dispute have agreed not to apply the rule. 

The last subject considered was ‘‘The interpretation of treaties.” This 
discussion was a continuation of the debate from a previous session of the 
Institute when the Reporter was Professor Hersch Lauterpacht. In the 
meantime Dr. Lauterpacht has been elected a judge of the International 
Court of Justice, and Sir Gerald Fitzmaurice kindly consented to act as 
Reporter at the Granada session. After a day’s debate a short substi- 
tute was agreed upon in lieu of the previous longer projet. The resolu- 
tion adopted provides that when it is necessary to interpret a treaty, the 
natural and ordinary sense of the terms used should be taken as the basis 
of interpretation, and that the terms must be interpreted in their entire 
context in good faith and in the light of the principles of international law. 
If it be established that the terms employed are to be understood in another 
sense, the natural and ordinary sense of the terms may be discarded (Article 
1). A second article stipulates that an international tribunal called upon 
to take account of the first article shall ascertain if, and in what measure, 
there is occasion to utilize any other means of interpretation, and if so, 
it is legitimate to have recourse to preparatory labors, the practice followed 
in the effective application of the treaty, and to take into consideration the 
objects of the treaty. 

At the final administrative session, held on the afternoon of April 19th, 
the Institute accepted the invitation of the Netherlands group to hold the 
next meeting in Amsterdam during the month of September, 1957. Dr. 
J. P. A. François, of The Netherlands, was elected President of the Insti- 
tute. To succeed him as First Vice President, Dr. Gilbert Gidel, of France, 
now the President of the Curatorium of the Academy of International Law 
at The Hague, was the unanimous choice of the Institute. 

The Commission on the Establishment of an International Criminal 
Court, of which the late Professor Donnedieu de Vabres was Reporter, was 
discontinued because of the uncertainty of the achievement of its purpose. 
Four new commissions were instituted as follows: (1) The utilization of 
non-maritime international zones (outside of navigation); (2) Obligations 
ex delictu in private international law; (3) Conflicts of law in matters 
of aerial law; (4) Limited liability associations in private international 
law. 

The James Brown Scott prize for an historical and critical study on 
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‘War on land and its laws from Francis Lieber to the present day,” + 


in the sum of 1200 Swiss franes, was awarded to Dr. Hedwig Maier and 
Dr. Achim Tobler, joint authors, and dirigeants of the Institut fiir 
Besatzungsfragen, Tiibingen, Germany. 

The social amenities of the occasion were graciously and generously ac- 
corded by the Spanish hosts and hostesses. Most of the members and 
associates were accompanied by their wives, and some brought their 
daughters or sons. Between the working sessions of the men, visits were 
conducted to the famous monuments of Granada, Christian and Arab, 
and a Sunday excursion gave the members and associates an opportunity 
to visit the Mediterranean coast with their families. The President of the 
Institute and the Mayor of Granada, with their charming wives, received 
and entertained the whole group at evening receptions in their beautiful 
private residences; the Mayor also gave a luncheon in the library of the 
University; the Municipality gave a luncheon in the summer gardens of 
the Alhambra Palace; and the Provincial Council entertained at a colorful 
regional festival in an historic setting. The Rector of the University pro- 
vided a luncheon in the salons of the Rectory and also an evening concert 
of Spanish music in the great hall of the Faculty of Medicine by the ac- 
complished pianist, Alicia de Larrocha. The Institute returned all of these 
courtesies by tendering a dinner to its Spanish hosts and hostesses at the 
Alhambra Palace Hotel on the evening of April 18th. 

Grorce A. Finca 


ANNEX 


Résolutions adoptées par I’Institut 4 la Session de Grenade, 
11-20 avril 1956 


I—La règle de ’épuisement des recours internes 


(8™° Commission) 


Lorsqu’un Etat prétend que la lésion subie par un de ses ressortissants 
dans sa personne ou dans ses biens a été commise en violation du droit 
international, toute réclamation diplomatique ou judiciaire lui appartenant 
de ce chef est irrecevable, s’il existe dans l’ordre juridique interne de 1’Etat 
contre lequel la prétention est élevée des voies de recours accessibles 4 la 
personne lésée et qui, vraisemblablement, sont efficaces et suffisantes, et tant 
que l’usage normal de ces voies n’a pas été épuisé. 

La régle ne s’applique pas: 

a) au cas où lacte dommageable a atteint une personne jouissant d’une 

protection internationale spéciale ; 

b) au cas où son application a été écartée par l’accord des Etats. 

intéressés. 
(18 avril 1956.) 


1See 46 A.J.I.L. 728 (1952). 
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l1—L’interprétation des traités 
(127e Commission) 


L’Institut de Droit international estime que lorsqu’il a lieu d’interpréter: 
un traité, les Etats, les organisations et les juridictions internationales, 
pourraient s’inspirer des principes suivants: 


Article premier 


1) L'accord des parties s’étant réalisé sur le texte du traité, il y a lieu de 
prendre le sens naturel et ordinaire des termes de ce texte comme base 
d’interprétation. Les termes des dispositions du traité doivent étre in- 
terprétés dans le contexte entier, selon la bonne foi et à la lumière des 
principes du droit international. 

2) Toutefois s’il est établi que les termes employés doivent se comprencre 
dans un autre sens, le sens naturel et ordinaire de ces termes est écarté. 


Article 2 


1) Dans le cas d’un différend porté devant une juridiction internationale 
il incombera au tribunal, en tenant compte des dispositions de l’article 
premier, d’apprécier si, et dans quelle mesure, il y a lieu d’utiliser 
d’autres moyens d’interprétation. 

2) Parmi ces moyens légitimes d’interpréter se trouvent: 

a) Le recours aux travaux préparatoires ; 
b) La pratique suivie dans l’application effective du traité; 
c) La prise en considération des buts du traité. 
(19 avril 1956.) 


III.—L’élaboration d’une clause modèle de compétence 
obligatoire de la Cour internationale de Justice 


(217° Commission) 


L’Institut de Droit international recommande aux Gouvernements ct 
aux Organisations internationales d’insérer, lors de l'élaboration de con- 
ventions internationales multilatérales ou bilatérales, une clause conférant 


compétence obligatoire à la Cour internationale de Justice dans tout 
différend relatif à l’interprétation ou à l'application de la convention. 


Il. 


Cette clause pourrait étre la suivante: 

« Tout différend relatif à l'interprétation ou à l’application de la présente 
convention relévera de la compétence obligatoire de la Cour internationale 
de Justice qui, 4 ce titre, pourra étre saisie par requéte de toute partie au 
différend. » 

Til. 
Dans le cas où la convention prévoit une procédure spéciale pour examen 


de questions relatives à son interprétation ou à son application, i] convien- 
drait d’ajouter à cette disposition la clause suivante: 
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< Tout différend relatif à 1’interprétation ou à l’application de la présente 
convention qui n’aura pas pu étre réglé par les moyens de la procédure 
prévue (à l’alinéa précédent ou à l’article X) relévera de la compétence 
obligatoire de la Cour internationale de Justice, laquelle pourra être saisie 
par requête de toute partie au différend. » 


IV. 


1.—Dans le cas où la convention contient une disposition déférant à 
Varbitrage le règlement des différends relatifs à l’interprétation ou à 
l’application de la convention, il est recommandé de compléter cette dispo- 
sition par la clause suivante: 


« Si arbitrage prévu à Particle X n’a pas pu aboutir à une décision 
portant règlement du différend relatif à l'interprétation ou à l’application 
de la présente convention, toute Partie à ce différend pourra soumettre celui- 
ci par voie de requête à la Cour internationale de Justice.> 


2.—Dans le cas où la convention contient une disposition prescrivant 
de soumettre à une procédure de conciliation les différends relatifs à 
l'interprétation ou à l’application de la convention, la clause de juridiction 
énoncée ci-dessus sous le numéro I devrait être complétée par une dispo- 
sition indiquant à quelles conditions, éventuellement de délais, 1’échee de 
la procédure de conciliation autorise toute Partie au différend à saisir la 
Cour internationale de Justice. 


V. 


Si, dans une convention multilatérale contenant une clause consacrant 
la juridiction obligatoire de la Cour, on désire inserire une disposition 
rendant obligatoire pour toutes les Parties à ladite convention un arrêt 
relatif à l'interprétation de la convention, rendu par la Cour internationale 
de Justice, cette disposition pourrait prendre la forme suivante: 


« Les Hautes Parties Contractantes conviennent que, si un. ou plusieurs 
Etats saisissent la Cour d’une demande tendant à obtenir l'interprétation 
d’une disposition de la présente convention, la décision rendue par la Cour 
sera obligatoire pour toutes les Parties à la convention (qu’elles aient usé 
ou non de la faculté d’intervention que leur donne le Statut de la Cour.) » 

(17 avril 1956.) 


IV.—Les conséquences de la différence de nationalités 
des époux sur les effets du mariage 


(15™° Commission) 


L'Institut de Droit international, 

Considérant que, lorsque les rapports du droit de famille sont déterminés 
par la loi nationale, des conflits de lois relatifs aux effets du mariage 
peuvent résulter de la différence de nationalités des époux, 

Recommande, pour la solution de ces conflits, Vadoption des règles 
suivantes : 
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Article premier 


Pour les effets du mariage sur les rapports du droit de famille d’ordre 
personnel entre des époux de nationalités différentes, on appliquera: 


a) la loi de la résidence habituelle commune des époux; 

b) en l’absence de résidence habituelle commune des époux, la loi de 
leur dernière résidence habituelle commune, ou, au cas où il n’y aurait 
jamais eu de résidence habituelle commune, la loi du lieu de la célébration 
du mariage. 


Article 2 


Pour les effets du mariage sur les rapports du droit de famille d’ordre 
patrimonial entre des époux de nationalités différentes, on appliquera la 
loi du premier domicile conjugal, ou, au cas où il n’y aurait jamais eu de 
domicile conjugal, la loi du lieu de la célébration du mariage. 

(13 avril 1956.) 


COUNTERCLAIMS AGAINST A FOREIGN SOVEREIGN PLAINTIFF 


The principle that a sovereign state cannot be sued in the courts of a 
foreign state is a long-standing rule of customary international law. Ap- 
parently every legal system has incorporated this rule that a foreign 
sovereign is immune from suit in the municipal courts unless such im- 
munity is expressly or impliedly waived. The difficulty arises in the de- 
termination of the question whether or not the foreign sovereign, by bring- 
ing an action in a local court, submits itself to the jurisdiction of that court 
in respect of any counterclaim which the defendant might plead. Hereto- 
fore both the British and American courts have strictly limited the class of 
counterclaims held properly assertable against a foreign sovereign plaintiff. 
The 1955 ruling of the United States Supreme Court in the case of National 
City Bank v. Republic of China, however, appears to sweep away these 
limitations and thus to work a revolutionary change in the American law 
relating to sovereign jurisdictional immunities. 

Three distinct questions are involved in the problem of counterclaiming 
against a foreign sovereign plaintiff: (1) the question of the court’s jurisdic- 
tion to entertain a counterclaim, (2) the necessary relation of the counter- 
claim to the original claim, and (3) the allowable extent of recovery. In 
the National City Bank case the first and third questions were passed on 
only sub silentio, and the answer to the second question was left distinctly 
unclear. Some examination of these three questions now seems called for. 


I. THe ‘IMPLIED WAIVER” DOCTRINE 


Although a sovereign state is ordinarily immune from the jurisdiction of 
foreign courts, it is clear that a state may by its own consent subject itself 


1 The leading American decision on this point is the classic opinion of Chief Justice 
Marshall in the Schooner Exchange v. M’Faddon, 7 Cranch 116, 3 L.Ed. 287 (1817), 
The leading English case is The Parlement Belge, L.R. 5 P.D. 197 (1878). 

2348 U. S. 356 (1955), digested in 49 A.J.I.L. 405 (1955). 
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to such jurisdiction by waiving this immunity.* Obviously there is no 
problem when the sovereign expressly consents to be sued, either by re- 
questing to be made a party defendant‘ or by making an appearance to 
answer the complaint.” But whether a foreign state, by invoking the 
court’s jurisdiction as party plaintiff, thereby consents to the determination 
of the issues raised by the defendant’s direct counterclaim has been dis- 
puted. The English and American courts are clear that there can be an 
implied waiver of a sovereign’s immunity, but are not at all clear as to its 
extent. 

It is often said that there are two categories of implied consent, one 
when the state acts as plaintiff and the other when the state acts as en- 
trepreneur. When commercial activities are undertaken by the state, the 
courts evince no unanimity as to the subjection of state trading instru- 
mentalities to civil suit. Since the ‘‘waiver’’ here is purely implied in law, 
it involves a legal fiction. But the fact that a sovereign state appears be- 
fore a local court to prosecute its claims, because this involves a positive 
voluntary act, is everywhere regarded to some extent as a waiver of im- 
munity, since the implication of consent can be read into that act. 

In attempting to explain the basis for this waiver, some courts have 
asserted that the sovereign plaintiff assumes ‘‘the character of a private 
suitor, but only for that particular litigation.’’® But the very courts that 
make this assertion nevertheless recognize that the sovereign plaintiff is not 
a private suitor in refusing to order seizure of its property. A more 
cautious view was that set forth by Mr. Justice Holmes. In a suit brought 
by the United States Government, Holmes held that by the act of coming 
into court, the sovereign ‘‘so far takes the position of a private suitor as to 
agree by implication that justice may be done with regard to the subject 
matter’’ of the suit.’ By more straightforward reasoning, other courts 
have asserted that: 


immunity of a sovereign from suit without its consent cannot be 
carried so far as to permit it to come in and go out of court at its will, 
the other party having no right of resistance to either step.® 


On whatever ground, however, the question whether American courts have 
jurisdiction to entertain a counterclaim against a foreign sovereign plaintiff 
seems to have been so decisively settled in the affirmative that it was never 
raised in the National City Bank litigation. 


II. Tue ‘‘Same Transaction’? RULE 


Having established that sovereign immunity itself need not be a bar to 
the assertion of a claim by the defendant, the problem then arises as to the 


3 South Africa Republic v. La Compagnie Franco-Belge, [1898] 1 Ch. 190. 

4 People of Porto Rico v. Ramos, 232 U. S. 627 (1913). 

5 Richardson v. Fajardo Sugar Co., 241 U. S. 44 (1915). 

6 Dexter and Carpenter Inc. v. Kunglig Jarnvagsstyrelsen et al., 43 F.2d 705 (2d Cir. 
1930). 

7 Luckenbach Steamship Co. Inc. v. Norwegian Barque Thekla, 266 U. S. 328 (1924). 

8 United States of Mexico v. Rask, 118 Cal. App. 21, 4 Pac. 2d 981 (1931). 
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types of claims which the courts will allow and the extent to which the 
defendant may be satisfied. First, what relationship must the counterclaim 
bear to the original claim? 

The rule enunciated in England by three Court of Appeal cases ° is that 
against a foreign sovereign plaintiff only ‘‘defensive’’ counterclaims are 
assertable, 4.e., counterclaims relating to the same transaction or the same 
subject-matter of the original claim. This rule was summarized in the 
Harvard Research Draft Convention on Competence of Courts in Regard 
to Foreign States (1932) as follows: ‘‘Art. 5. A complainant State, by 
instituting a proceeding in a court of another State, submits to the jurisdic- 
tion of that court in respect of a direct counterclaim,” that is, ‘‘a counter- 
claim arising out of the facts or transactions upon which a complainant’s 
claim is based.’’ As for indirect counterclaims—those ‘‘arising out of 
facts or transactions extrinsic to those upon which a complainant’s claim is 
based’’—the Research Draft concludes (Art. 6) that 


A complainant State, by instituting a proceeding in a court of another 
State, submits to the jurisdiction of that court in respect of an indirect 
counterclaim only if that counterclaim is one for which the respondent 
could maintain an independent proceeding in that court against the 
complainant State. 


Whether stated affirmatively, that the defendant’s claim must arise out 
of the same transaction, or negatively, that there can be no independent 
cross-claim, this rule was constantly affirmed by American courts, following 
the English practice. The refusal to allow a claim based on a ‘‘different 
and isolated” transaction, or on a ‘‘distinet and collateral’’ transaction, was 
based on an unwillingness to extend the doctrine of implied waiver of 
immunity. 

To liberalize the strictness of the ‘‘same transaction’’ rule, however, the 
American courts expanded the meaning of that term. Perhaps the earliest 
example of this was a Connecticut case '° in which the plaintiff held a 
mortgage for the British Government and sued on its behalf. The de- 
fendant alleged a claim for a stipulated forfeiture for non-performance of 
a contract. In denying the plaintiff’s contention that the defendant’s 
claim was unrelated to the subject-matter of the suit, the court allowed the 
contractual claim to balance off the plaintiff’s claim in settlement of the 
mortgage controversy. Both the mortgage and the contract were part of 
the long-term dealings between the parties. 

The most important pre-1955 case on this point, however, arose in con- 
nection with the Litvinov Assignment. Here the United States sued an 
assignee of claims of the Soviet Union for deposits held by the National City 
Bank of New York. The bank claimed defensively on certain notes of 
the Russian Government. The Second Cireuit Court allowed the mainte- 


3 Strousberg v. Republie of Costa Riea, 44 L.T.R. (N.S.) 199 (C.A. 1881); South 
Africa Republic v. La Compagnie Franco-Belge, [1898] 1 Ch. 190; Union of Soviet 
Socialist Republics v. Belaiew, 42 T.L.R. 21 (K.B. Div. 1925). 

10 Henry S. Rowan v. Sharps Rifle Manufacturing Co., 29 Conn. 282 (1860). 

u U, S. v. The National City Bank of New York, 83 F.2d 236 (2d Cir. 1936). 
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nance of the bank’s claim by holding that the ‘‘same transaction” does not 
necessarily mean ‘‘at the same time,” that dealings over a long period of 
time constituted the transaction under suit. 

This rule was further broadened by a 1946 case }* in which a New York 
Federal District Court indicated that it would disallow a defensive claim 
only if it were ‘‘based on matter unrelated to the primary claim.” But in 
1952, when the Republic of China sued several Chinese Air Force officers 
who held funds of the Chinese Government, and one of the officers asserted 
a defensive claim for libel, this counterclaim was dismissed by the District 
of Columbia court on the ground that libel was not part of the transaction 
sued upon, although it ‘‘may have had reference or some relation to the 
claims asserted by the plaintiff.” 13 

Until 1955 the United States Supreme Court was never called upon to 
decide the permissible extent of counterclaims against a foreign sovereign. 
When it finally handed down its decision in the National City Bank case 
last spring, the Court appeared to eschew the line of Federal cases liberaliz- 
ing the ‘‘same transaction’’ rule in favor of rejecting the rule altogether. 
The Republic of China had deposited $200,000 with the defendant bank. 
Subsequently it sought to withdraw the funds, and on defendant’s refusal 
to pay, brought suit in the Federal District Court. The defendant bank 
interposed two counterclaims seeking an affirmative judgment for $1,634,432 
on defaulted Chinese Treasury notes owned by the bank. After a plea 
of sovereign immunity, the District Court dismissed the counterclaims, 
even as amended to abandon all claim to affirmative relief. The Supreme 
Court, in a 5-3 decision, reversed this dismissal and ordered the counter- 
claims reinstated. 

The Chinese Treasury notes sought to be defensively asserted were 
acquired by the bank several years previously, evidently at par value, and 
by purchases apparently unrelated to any deposit transactions. The Court 
of Appeals for the Second Circuit had rejected the bank’s contention that 
these notes formed part of the ‘‘same transaction’’ or same ‘‘subject matter 
of the action.’’ Nevertheless it would have been open to the Supreme 
Court to reverse this holding on the reasoning of the Litvinov Assignment 
ease. Instead Mr. Justice Frankfurter, in the majority opinion, strongly 
emphasized the policy factors which have brought governmental immunity 
from suit into disfavor. The lower Federal courts had always recognized 
the English doctrine that a counterclaim based on the subject-matter of a 
sovereign’s suit is allowed to cut into the doctrine of immunity.‘ But the 
limitation of ‘‘based on the subject matter,’’ said Justice Frankfurter, is 
“‘too indeterminate, indeed too capricious, to mark the bounds of the limi- 
tations on the doctrine of sovereign immunity.” 1!" Hence even an inde- 


12 U, S. v. New York Trust Co., 75 F. Supp. 583 (S.D.N.Y. 1946). 

18 Republic of China v. Pang Tsu Mow et al., 105 F. Supp. 411 (D.C., 1952). 

14 Hungarian People’s Republic v. Cecil Associates Inc., 118 F. Supp. 954 (S.D.N.Y. 
1953); French Republie v. Inland Navigation Co., 263 Fed. 410 (E.D.Mo. 1920); Re- 
public of China v. American Express Co., 195 F.2d 230 (2d Cir. 1952). 

15 348 U. S. at 364. 
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pendent counterclaim is properly assertable in a suit by a foreign sovereign. 
This holding marks a radical departure from both English and prior 
American authorities. 

Whether the National City Bank case stands for the proposition that all 
independent counterclaims are properly assertable against a foreign sov- 
ereign plaintiff may be open to doubt. It appears most improbable that 
a counterclaim for libel, for example, would be allowed in an action for 
moneys had and received. But what the limits of the new doctrine are is 
left unclear by the opinion. What is clear is that the case marks a radical 
departure from existing precedents. In no sense, however, does it place 
the sovereign plaintiff in a position less advantageous than that enjoyed by 
a private suitor. For the rule in the Federal courts respecting counter- 
claims between private litigants is that such counterclaims need not arise 
out of the same transaction or subject-matter of the action.¢ The Depart- 
ment of State, in refusing the Chinese Ambassador’s request, in two other 
cases, to instruct the court that the Republic of China was immune, empha- 
sized that international law requires only parity of treatment between 
foreign sovereign litigants and private litigants. ‘‘The Department is 
unaware of any principles of international law which would make it inap- 
propriate to apply to a foreign sovereign which has submitted to the juris- 
diction of domestic law any provisions of that law which would be appli- 
cable to any other litigant.” Thus the Supreme Court in the National 
City Bank case is in accord with the lead of the Department of State in 
adopting a restrictive theory of sovereign immunity. 

That such a restrictive theory represents wise public policy seems clear. 
A sovereign plaintiff should not be allowed to have it both ways, picking 
and choosing its causes of action so as to minimize its liabilities. No unfair- 
ness results to the plaintiff from permitting independent counterclaims. 
The specter raised by the minority opinion of Mr. Justice Reed, of defend- 
ants buying up foreign government obligations at a discount for the purpose 
of counterclaiming otherwise unenforceable claims, is far-fetched but 
could easily be precluded by a qualification to the doctrine. The real 
problem is how far the doctrine should be extended. 

Because a counterclaim may be an effective means of making good a 
claim not otherwise actionable against a foreign state, and because of the 
many disconnected matters which may be brought into suit under a modern 
counterclaim, it is a fundamental policy question how far the doctrine of 
implied waiver of immunity should be extended, and whether the claimant 
state should be considered to have voluntarily submitted itself to all 
counterclaims by bringing suit. Although the courts of Belgium,'® Ger- 
many, and France 7° have admitted independent counterclaims, the Na- 

16 Fed R. Civ. Proc. Rule 13(b); Clark, Code Pleading 653-660 (2d ed. 1951). 

1733 Dept. of State Bulletin 750—751 (1955). 

18 L’Etat du Pérou v. Kreglinger, Court of Appeal, Brussels, 1857, Pasicrisie 348. 

19 Von Hellfeld v. Den Fiskus des Russischen Reichs, Court of Conflicts, Prussia, 1910, 
Deutsche Juristen-Zeitung 15-808; English translation in 5 A.J.I.L. 490 (1911). 


20 Letort v. Gouvernement Ottoman, Civil Tribunal, Seine, 1914, Revue Juridique 
Internationale de la Locomotion Aérienne, Vol. 5, p. 142. 
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tional City Bank case marks the first intrusion of this doctrine into the 
common-law countries. 


Ill. Tsar Exrent or RECOVERY 


Quite distinct from the ‘‘same transaction’’ rule, a further limitation 
upon the doctrine of implied waiver with respect to counterclaims is that 
such claims have generally been held allowable only to the extent of the 
amount for which the sovereign brought suit. The general rule is that no 
affirmative judgment can be entered against any sovereign state.?”! This 
rule is based on the premise that no court may assert any direct power over 
the property of a foreign sovereign. 

To avoid the strictness of this rule, American courts have sought various 
ways of limiting the meaning of ‘‘affirmative judgment.” A New York 
court, for example, recently asserted its right to entertain a counterclaim 
which sought ‘‘an adjudication of title to the precise property, which is 
the subject matter of the sovereign state’s action,’’ even though the sov- 
ereign would thereby be deprived of property. Such an adjudication of 
title was not considered by the court to be an affirmative judgment. Other 
cases have awarded a shipwright’s lien? or even a lien against a bank 
deposit,” thereby allowing the defendant to retain possession of a foreign 
sovereign’s property until the lien was satisfied. Although these courts 
have really granted affirmative relief to the defendant, in each instance the 
relief was non-monetary. But in each case the court successfully disposed 
of foreign property, admittedly otherwise beyond judicial reach. 

Some courts have adopted a novel procedure where the defendant’s claim 
would lead to an affirmative monetary judgment against the sovereign. In 
1882 the United States Supreme Court ruled that a judicial determination 
of the amount of damages against a sovereign was proper even though the 
‘judgment rendered cannot be judicially enforced.” Forty years later 
this approach was again used by a Federal District Court in a suit by 
Norway.’ The court held that it should ‘‘strive to do complete justice’’ 
by determining the total amount of the defensive claim even if such de- 
termination would show a possible affirmative judgment against the sov- 
ereign plaintiff. This was possible, according to the holcing, because 
of the distinction between the rendition of a judgment and its enforcement. 
But this reasoning was later disapproved by a Federal Cireuit Court,” 
holding that no judgment should be rendered which cannot be collected. 
Thus most courts seem reluctant to attempt even to shame a foreign 
sovereign into paying its obligations. 

21 U. S. v. Eckford’s Executor, 6 Wall. 484 (1868). 

22 Republie of Haiti v. Plesch, 73 N.Y.S. 2d 645 (1947). 

23 United States of Mexico v. Rask, 118 Cal. App. 21, 4 Pae. 2d 981 (1931). 


24 Trish Free State et al. v. Guaranty Safe Deposit Co. et al, 215 N.Y.S. 255, 127 
Mise. 86 (1925). 

25 U. S. v. Nuestra Senora de Regla, 108 U. S. 92 (1882). 

26 Kingdom of Norway v. Federal Sugar Refining Co., 286 Fed. 188 (S.D.N.Y. 1923). 

27 McLean v. Commonwealth of Australia, 293 Fed. 190 (9th Cir. 1923). 
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But the unenforceability of a judgment is not normally an obstacle to its 
rendition; in private law, this has never led the courts to decline to render 
judgments against an insolvent. Even though execution cannot be levied 
against a foreign sovereign, this should not prevent the court from render- 
ing an affirmative judgment against it on a counterclaim. The Harvard 
Research Draft is in accord with this latter view. 

The two basie limitations on counterclaims, the one as to subject-matter 
and the other as to amount, are in a sense separate. But it may be asked 
whether the Supreme Court, having relaxed the former in the National City 
Bank ease, should not in future carry this relaxation to its logical con- 
clusion as to the latter.** If a counterclaim need not be in the nature of a 
defense, why should it be so in extent? How can a sovereign be held to 
consent to set-off, even to the extinguishment of its claim, and yet not to 
allow a complete adjustment of the dispute, though the rules of the court 
so provide? The truth is that the sovereign, being immune from suit, 
would not of its own accord submit even to set-off, but for the sake of the 
most obvious justice the courts have implied such a consent. It then 
becomes merely a matter of judicial discretion how far this constructive 
consent is to be carried. 

But that judicial discretion should determine a matter involving such 
fundamental international and diplomatic consequences is open to doubt. 
Though many academic writers °° have advanced the radical view that the 
principle of sovereign jurisdictional immunity should be abolished, there is 
still a widespread feeling among judges that if something ought to be done 
they are not the ones to do it. The National City Bank case, by illustrating 
the inconvenience of an attempted unilateral alteration of its rules by the 
courts of an individual country, again suggests the ripeness of this subject 
for international codification. 

Rosert B. LOOPER 


28 In the National City Bank case itself the Supreme Court could hardly have allowed 
affirmative relief for defendant bank on the counterclaims. Since in the Federal 
District Court the bank amended its pleadings to abandon all claim to affirmative relief, 
thus seeking only set-off, this question was not presented to the Supreme Court for 
review. Hence the ratio decidendi of the case cannot be read as extending further than 
set-off situations. The language of the majority opinion certainly does not go beyond 
this. Thus Justice Frankfurter says (at 361): ‘‘We have a foreign government in- 
voking our law but resisting a claim against it which fairly would curtail its recovery.’’ 
(Emphasis supplied.) This might easily be read as restricting the rule of the case to 
defensive counterclaims. This is apparently what the dissent thinks. It says (at 369): 
‘‘In the present case, the Court evidently feels that, since the counterclaim is limited to 
the amount of the Republic of China’s claim, there is jurisdiction to allow a setoff to 
that exstent’? (Emphasis supplied.) 

29 Lord Russell once said he ‘fhad no information about the pitch of civilization 
attained by the State of Kelantan, but it was sufficiently high to make it prefer not to 
pay its just debts.’? Duff Development Co. v. Government of Kelantan, 39 T.L.R. 96 
(1922). 

80 See, for example, the vigorous views of Professor (now Judge) Lauterpacht in 
‘The Problem of Jurisdictional Immunities of Foreign States,’’ 28 Brit. Year Book of 
Int. Law 220 (1951). 
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ARTICLE TWENTY OF DENMARK'S NEW CONSTITUTION 


At a time when the United States was debating the Bricker Amendment, 
which would have limited the ability of the United States to conclude in- 
ternational agreements, Denmark adopted a new Constitution which 
greatly increased the seope of international agreements into which she 
might enter: the Danish Constitution of June 5, 1953, included a pro- 
vision for possible statutory delegation of Danish sovereignty to inter- 
national organizations.? This paper will not concern itself with the issue 
of international co-operation vs. isolation, but will be directed to the more 
modest task of analyzing the constitutional steps which one Western nation 
has taken in the direction of wider participation in the community of 
nations, 

The 1952 Congress of the Inter-Parliamentary Union in Bern resolved that 
each delegation should work in its own land for the passage of constitutional 
amendments necessary to allow effective co-operation in the spheres of inter- 
national economic, political and cultural endeavor.” The Danish Delegation 
voted for this resolution, and so notified the Danish Prime Minister.* The 
1946 Constitutional Commission (which retained this name on being re- 
constituted after each change of Ministries in Denmark) drafted the follow- 
ing article (which was ultimately accepted) to effectuate this policy: 


20 (1) Powers vested in the authorities of the Realm under this 
Constitution Act may, to such extent as shall be provided by Statute, 
be delegated to international authorities set up by mutual agreement 
with other states for the promotion of international rules of law and 
co-operation. 

(2) For the passing of a Bill dealing with the above a majority of 
five-sixths of the Members of the Folketing [Parliament] shall be 
required. If this majority is not obtained, whereas the majority for 
the passing of ordinary Bills is obtained, and if the Government main- 
tains it, the Bill shall be submitted to the Electorate for approval or 
rejection in accordance with the rules for Referenda laid down in 
section 42.5 


The 1946 Constitutional Commission’s majority report noted the resolu- 
tion of the Inter-Parliamentary Union, supra, and the resulting action of 
several other states in conformance thereto.» The report alluded to the 


1 For mention of the weakening effect which the Bricker Amendment might have had, 
or which even a Bricker-minded Senate Foreign Relations Committee might have had, 
on the Charter of the Organization of American States when it came before the Com- 
mittee in 1950, see C. G. Fenwick, ‘‘The Charter of the Organization of American 
States as the ‘Law of the Land’,’’ in 47 A.J.I.L. 281 (1953). 

2 Such was the advance billing given to the provision by the Danish Foreign Ministry 
in its monthly press review, ‘‘Udenrigsministeriets Pressebureau, Politiskmaanedsov- 
ersigt,’’ 1, 2 (January, 1953). 

3 Max Sørensen (ed.), Betaenkning Afgivet af Forfatningskommissionen af 1946 
(Copenhagen, 1953). This is the report of the 1946 Constitutional Commission. 

4 Ibid, 128. 

5 Official translation of the Danish Constitution of June 5, 1953, printed by J. H. 
Schulz (Copenhagen, 1953). 

6 Poul Andersen, Dansk Statsforfatningsret 495 (Danish Constitutional Law) (Copen- 
hagen, 1954), lists the following states as having so acted: France, Italy, West Germany 
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need for authority by international organizations (such as the United 
Nations, the European Coal and Steel Community, and the Northern Coun- 
cil), which power formerly had been thought to be the inseparable preroga- 
tive of the particular state. Especial reference was made to the need for 
international control of atomic energy. It was noted that, under the old 
Constitution, Denmark’s capacity to delegate authority to such organiza- 
tions was severely limited.” The seriousness of the concept of relinquish- 
ment of power gave rise to strict requirements for its effectuation.® 

There was general agreement on the proposal.® Objection to it came 
almost solely from Aksel Larsen, the Communist leader in Parliament, who 
wanted the article eliminated, or, secondarily, wanted the elimination of 
the provision for passage by referendum after failure to obtain the five- 
sixths majority in Parliament.!° He raised the specter of foreign domina- 
tion and possible destruction of the Constitution..1 In the Parliamentary 
debates it was pointed out that Mr. Larsen was following the ‘‘ Communist 
Line” sent from Moscow. This accusation was not denied, but Mr. Larsen 
stated that he had, at least, anticipated the ‘‘line.’’ 1? 

One other change proposed—by a non-Communist—that a simple ma- 
jority of the electorate be sufficient to reject the delegation of power 
(without the requirement of 30% of the electorate as provided in Article 
42), was not accepted by Parliament. 

The new Constitution was passed by two successive (bicameral) Parlia- 
ments, received the necessary favorable vote of 45% of the electorate (as 
well as the simple majority vote of the electorate), and was signed into law 
by the King on June 5, 1953.1 

It has been suggested that the narrow margin of passage (45.76%) in 
the referendum was due, in addition to the usual voter’s inertia, to sus- 
picion of two particular innovations: the unicameral legislature and the 
provision for delegation of sovereignty. 

Particular areas of doubt and problems of statutory construction arise 
in considering Article 20. The following are some of these: 


and Holland. For analysis of the pertinent provisions of the Netherlands Constitu- 
tion, as amended on June 22, 1953, see Jonkheer H. F. van Panhuys, ‘‘ The Netherlands 
Constitution and International Law,’’ in 47 A.J.I.L. 537 (1953) at 540-541, 551-552. 

7 Argument has recently been made in Norway for a Constitutional amendment to 
permit delegation of legislative power to international organizations. See Einar Lochen, 
Norway’s Views on Sovereignty 76 (Bergen, 1955). 

8Sgrensen, op. cit. 31. See also Johs. Thorborg, Rigsdagsaarbog 1952-3 (Copen- 
hagen, 1953), at pp. 77-78, 87. 

9 Sørensen, op. cit. 13. 10 Ibid. 77. 

11 Ibid. 76. See also Thorborg, op. cit. 87-88. It is ironie that the Communist 
arguments on this point parallel those of the Bricker Amendment proponents in this 
eountry. 

12 Udenrigsministeriets Pressebureau, Politiskmaanedsoversigt 2 (February, 1953) 
(see footnote 2 supra). 

18 Thorborg, op. cit. 88. See footnote 18 infra. 

14 Ibid, 267. 

15 Svend Thorsen, Den Tredje Juni Grundlov 58 (Copenhagen, no date). 
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1. Article 20(1) states that the delegation of power may be made only 
to ‘‘international authorities set up by mutual agreement with other states 
for the promotion of international rules of law and cooperation.” It is 
clear that an organization must be supra-national for a delegation to it to 
be valid. Professor Andersen makes this point, and also suggests that the 
Constitution requires that all the participating states shall make roughly 
equal delegations of sovereignty, because of the requirement of mutuality.** 
It is here suggested that the mutuality is a prerequisite only for the es- 
tablishment of the organizations which may receive national powers, not a 
limitation of the conditions under which Denmark may delegate power to 
an appropriate authority. However, the nature of such delegations will 
almost always involve mutuality among the several delegating states, and, 
in any event, the Parliament and electorate will probably not tolerate 
Denmark giving substantially more than the others. 

Professor Andersen also asserts that the powers which can be delegated 
under Article 20 are of distinctly limited scope, and that the abolishment 
of Denmark as an independent nation is not permitted.” 

2. The requirement that the international authority must have been 
“set up by mutual agreement” (‘‘oprettet ved gensidig overenskomst’’) 
with other nations is open to the construction that Denmark would have to 
be among the charter members of the particular organization for a delega- 
tion to it to be valid. The word ‘‘oprettet’’ can be translated ‘‘established’’ 
as well as ‘‘set up,” but the former carries the same implication of what 
would seem to be a completely irrelevant requirement.** Common-sense 
construction and the probable intention of the draftsmen lead to the con- 
clusion that later adherence to the group by Denmark would be sufficient 
“setting up by mutual agreement’’ to come within the section. 

3. Under Article 20(2), the delegation of power may be made by one of 
two exclusive methods: (1) by a vote of five-sixths of the members of 
Parliament, or (2) by simple majority of Parliament and a subsequent 
referendum which does not reject the delegation. The rejection may be 
by simple majority, if at least 30% of the electorate vote against the delega- 
tion.2® The first method is the only qualified majority required of the 


16 Andersen, op. cit. 497, 17 Ibid. 496. 

18 The French translation, which may be found in 70 Revue du Droit Public et de la 
Science Politique 77-85 (following an article in that journal by Jacques Robert en- 
titled ‘‘Danemark—La Constitution du 5 Juin 1953,’’ at pp. 64-76), states that the 
delegation may be made to organizations ‘‘qui auront été créées par accord réciproque 
avec d’autres Etats.’? Again there is an implication that Denmark must have been a 
charter member, as the ‘‘aceord’’ between Denmark and other states goes to the 
creation, and not merely to the type, of the organization. 

19 The proposal that the 30% requirement be dropped, and that the rejection be by 
simple majority was not accepted, as was noted earlier. Professor Andersen, op. cit. 
498, criticizes the 30% requirement, arguing that the possibility of delegation of power 
in the face of a simple majority against delegation is in clear conflict with the strictness 
of the requirement of a 5/6ths majority of all Members of Parliament under the first 
method. Thorsen, op. cit., in an approach more journalistie than scholarly, asserts at 
pp. 62-63 that the general purpose of referenda is to give those who are against a 
particular bill which has passed Parliament a chance to express their disapproval, and 
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Parliament by the Constitution.” It demands five-sixths of all members, 
not just of those present and voting. 

4. The most serious problem of construction presented by Article 20 
is that of determining the extent to which Article 42 applies to Article 20 
referenda. 

a. Article 42(1) provides that one-third of the members of Parliament, 
ean force a referendum on a bill passed by Parliament. This is clearly in- 
applicable to Article 20 referenda, as a referendum is automatic if the bill 
passes by more than a majority and less than five-sixths and if the govern- 
ment maintains the bill. Here we have a clear indication that Article 42 
is not to be applied in its entirety, but we have no indication of the extent 
to which it is to be applied. This calls for a section-by-section analysis 
of Article 42. 

b. Article 42, sections (2) and (7), provide that those bills subject to 
referendum (under section (6), infra) may be signed into law by the King 
before the referendum takes place when a declaration of urgency is made 
in the bill, subject to automatic repeal if the results of the referendum are 
negative. It seems unlikely that this procedure was meant to apply to 
Article 20 referenda: a delegation of power to an international authority 
would ordinarily not be so pressing as to require this extraordinary meas- 
ure, and the time spent in obtaining a referendum would not be dispropor- 
tionate to the time which is usually spent negotiating treaties. If the 
treaty were entered into with the reservation that it was subject to a 
referendum, this would be tantamount to not entering at all, and other 
states would not be likely to accept the reservation.” 

c. Under Article 20(2), if the government does not maintain the bill, it 
does not go to a referendum. The Parliament cannot force the govern- 
ment to maintain the bill. Article 42(3) states that when a referendum 
has been demanded, Parliament can within three days decide that the bill 
shall fall, thereby precluding a referendum. Can the Parliament, simi- 
larly, after failure to secure a vote of five-sixths of the members of Parlia- 
ment, and after the government has decided to maintain the bill delegating 
national authority, decide that the bill shall fall? Probably not.” No 
referendum has been demanded, as required by section (3): it is auto- 
matic. And the vesting in the government of power to decide whether to 
maintain the bill clearly implies the vesting of the correlative power to 
decide whether not to maintain the bill. 

d. Section (4) provides the times within which the referendum shall be 
held (from twelve to eighteen days after the Prime Minister’s announce- 








that it is justifiable, therefore, to require 30% of the electorate before Parliament will 
be overridden. 

20 Ibid. 76. 

21 Furthermore, sec. (2) refers only to those referenda which are allowed under Art. 
42(6), and, as we shall see, it is highly doubtful whether sec. (6) applies to Art. 20 
referenda. 

22 Professor Andersen, op. cit., states at p. 498, that secs. (1), (2), (3) and (7) of 
Art. 42 have no application to Art. 20 referenda. 
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ment). Section (5) states that the electorate shall vote either for or 
against the bill, and that a majority must vote against the bill, including 
30% of the electorate, for it to fail. These sections, particularly section 
(5), apply to Article 20 referenda. 

e. Article 42(6) states that: 


Finance Bills ... Civil Servants Bills... Naturalization Bills, 
Expropriation Bills, Taxation Bills, as well as Bills introduced for the 
purpose of discharging existing treaty obligations shall not be subject 
to a decision by Referendum. 


Construing this section under Article 20, three interpretations are 
possible: (1) statutes delegating authority under Article 20 which affect 
any of the subjects listed in Article 42(6) can, as to those subjects, be 
passed only by the five-sixths method, and, if this majority is not obtained, 
they fail without recourse to referendum; (2) statutes delegating authority 
under Article 20 pass by a simple majority to the extent they involve 
topics listed in Article 42(6), and cannot be defeated by referendum, as 
they are not subject to referendum; and (3) Article 42(6) is inapplicable 
to referenda under Article 20. 

The first interpretation seems unlikely, as it would mean that the possible 
scope of delegation under the five-sixths method would be much greater 
than that under the simple-majority referendum method, a distinction not 
intended by the framers. 

The second interpretation seems even more unlikely, as there was a 
clear intention expressed to have strict requirements for all Article 20 
delegations, and this intention should not be nullified by mere implication. 

The third interpretation seems the best. It provides equal scope of 
possible delegation under both methods. Furthermore, the failure to ex- 
clude sections (1), (2), (8) and (7) indicates that it was intended that 
Article 42 should be applied only as appropriate to Article 20. Also, it 
could be validly argued that Article 20 bills are ‘‘Delegation Bills’? and 
not any of the other bills specifically excluded from referenda by Article 
42(6). 

f. Incorporation by reference is a drafting device meant to simplify 
legislation. The incorporation of Article 42 into Article 20 has the op- 
posite effect here. Article 20 should have contained within itself the pro- 
visions for referendum, or, at least, should have referred only to those sec- 
tions of Article 42 which were intended to be incorporated. 

5. Article 20 contains no provision for the withdrawal of delegation to 
an international organization. Article 19 provides for agreement of the 
Parliament to the government’s proposal to withdraw from any treaty. 
But, asks Professor Andersen, is a simple majority vote adequate for a 
withdrawal from an Article 20 treaty? He indicates that it is sufficient, 
and points out that the report of the 1946 Constitutional Commission 
(Copenhagen, 1953) was clear on this point. Professor Andersen empha- 
sizes, however, that the initiative for the withdrawal must come from the 


23 Andersen, op. cit. 499, 


1956] NOTES AND COMMENTS 659 


King (t.e., the government). (The right of Denmark under international 
law to withdraw is an entirely separate question.) 

6. Article 20 delegations cannot be made by provisional law (under 
Article 23).24 This latter article states that provisional laws shall not 
conflict with the Constitution, and Article 20 seems to have provided the 
sole methods for delegating sovereignty. In addition, Article 19 provides 
for Parliamentary participation in the consideration of treaties. 

7. The ambiguous word ‘‘sovereignty’’ is not used in Article 20. Rather, 
the word ‘‘power’’ or ‘‘authority’’ (‘‘Befpjelser’’) is used, and, as it is 
unqualified, clearly includes the possible delegation of legislative, executive 
and judicial power, whether national or local.” In addition, the delegation 
could include power to be exercised directly over individual Danish 
citizens.”¢ 

The above critical analysis raises points which are not significant in 
comparison to the over-all accomplishment which has been made by the in- 
clusion of Article 20 in the new Constitution. Whatever difficulties may 
arise will certainly be overcome.”* 


It is precisely [the new] Constitution’s Article 20 which shows es- 
pecially that the Constitution was written on the boundary between a 
hundred-year past, whose contents we know, and a future which raises 
completely new problems, for whose solution Denmark must prepare 
herself. It was a simple necessity for us to draft a new Constitution.*® 


STANLEY V. ANDERSON 
Of the California Bar 


THE STUDY OF INTERNATIONAL LAW AT THE NAVAL WAR COLLEGE * 


The recent oceasion of the issuing of the manual entitled Law of Naval 
Warfare, 1955, by the Chief of Naval Operations of the Navy Department 
makes it appropriate and timely to note how the subject of international law 
is studied by senior officers of the Navy through the medium of the cur- 
riculum of the U. S. Naval War College. It also seems worthy of mention 
at this juncture that the College has a long-standing and continuing interest 


24 Ibid. 498. 

25 Ibid. 496. See also Sørensen, op. cit. 31, and Thorborg, op. cit. 87. 

26 Thorsen, op. cit. 76. 

27 One method of solution might be a decision of the Court of Impeachment (con- 
sisting of 15 Supreme Court Judges and 15 Members of Parliament), Another might 
be a decision of the Supreme Court. It is recognized that the Supreme Court has the 
power of judicial review, but it has yet to find a law unconstitutional, The operation 
of these courts in this area is uncertain and complex, and is beyond the scope of this 
paper. For discussion of the problem, see Andersen, op. cit. 450-477. 

28 Thorsen, op. cit. 77. (‘‘Det er vel netop den tredje junigrundlovs para. 20, som 
isaer viser, at forfatningen blev skrevet paa skellet mellem en hundredaarig fortid, hvis 
indhold vi kender, og en fremtid, der rejser helt nye spgrgsmaal, til hvis løsning ogsaa 
Danmark maa gøre sig rede. Det var en simpel ngdvendighed, at vi skabte os en ny 
forfatning.’’) 

* The views contained herein are those of the writer and are not to be construed as 
official or reflecting those of the Navy Department or the naval service at large. 
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in this subject. It is the purpose of this paper, therefore, to glance briefly 
at the past and present activities of the Naval War College in the field of 
international law. 

The Naval War College is today among the highest military educational 
institutions in the United States, and it is by far the oldest ‘‘war college”’ 
in the country. It is in no sense a training establishment: rather, as an 
educational goal it has emphasized the pursuit of knowledge and the ability 
to think. Furthermore, throughout its existence the Naval War College 
has been dedicated to the belief that the conduct of war—hot or eold—and 
the pursuit of national objectives are matters of judgment rather than 
procedures to be determined by fixed rules and rote. 

The College was formally established at Newport, Rhode Island, in 1884 
by Commodore Stephen Bleecker Luce, who was its first president. He 
was succeeded by Captain (later Rear Admiral) Alfred Thayer Mahan, the 
great geopolitician whose writings on seapower so profoundly influenced 
the political and military events of the early years of the twentieth cen- 
tury. At the time of its founding the student body consisted of but eight 
officers, and their course of instruction lasted some six weeks. 

With the passage of time the Presidency of the College continued to be 
held by a succession of brilliant naval officers. Under their leadership and 
drive the course was eventually lengthened to ten months, and the number 
of students grew to its present total of over two hundred fifty officers of 
between fifteen and twenty-five years of commissioned service. 

The mission of the College is 


to further an understanding of the fundamentals of warfare, inter- 
national relations and interservice operations with emphasis on their 
application to future naval warfare, in order to prepare officers for 
higher command. 


The subjects of study designed to fulfill this mission are those required in 
the exercise of naval command; specifically they lie in the fields of national 
and military strategy, of international law, of international relations, of 
military tactics and of logistics. Many of the studies within these fields 
are themselves new, and all of the studies are kept up to date and modern. 
The study of international law has been a cardinal feature of the Naval 
War College courses since their beginning and it is a matter of importance 
that this field of study is today being pursued vigorously in its con- 
temporary and forward-looking aspects. 

It is interesting to note that before the end of its first year of existence 
the Naval War College had obtained the services of an associate for inter- 
national law, and that this chair has not been allowed to become vacant 
since, The incumbents have been the following: 


Associates for International Law 


1885-1887 Professor James Russell Soley 
1888-1900 Professor Freeman Snow 
1901 Professor John Bassett Moore 
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1900-1938 Professor George Grafton Wilson 
1938-1946 Professor Payson S. Wild, Jr. 
1946-1953 Judge Manley O. Hudson 


Chair of International Law (on an annual basis) 


1953-1954 Professor Hans Kelsen 
1954-1955 Professor Leo Gross 
1955 to date Professor Brunson MacChesney 


As with most of the other fields of study at the Naval War College, ‘he 
subject of international law is dealt with in the resident courses in part as ¢ 
separate subject, and in part as an element of other studies such as inter 
national relations and military operations problems. The emphasis ane 
extent of coverage of each subject are determined by the purpose anc 
level of each individual course; accordingly the curriculum as a whole is 
interwoven by an integrated system of studies and related specifie appli-a- 
tions—including that of international law. 

In addition to the solution of military operations problems which may 
include certain aspects of international law, the work of the Naval War 
College in the field of international law lies in four general categories — 
each separate, but all mutually supporting. These categories are the 
courses of instruction for resident students, publication of the ‘‘ Blue Book 
Series of International Law Situations and Notes,’’ the corresponderce 
courses, and the drafting of publications for the Navy Department. 

All resident students receive one week of formal instruction in interra- 
tional law. The purpose of this work is ‘‘to acquire a basic understanding 
of International Law as it affects the military establishment,’’ and its scope 
includes: 


Introduction to the nature and principal characteristics of Inter- 
national Law and a brief survey of Soviet Interpretations of Inter- 
national Law. 

Jurisdiction (Territorial and personal jurisdiction, territorial wa- 
ters; debatable waters, high seas, visit and search in time of peace; 
air space; continental shelf; status of U. S. Armed Forces abroad.) 

Position of Individuals in International Law (Responsibility for 
war crimes; crimes against peace and against humanity; international 
military tribunals; formulation of Nuremberg principles; draft code 
of offenses against peace and security of mankind; draft statute of an 
international criminal court.) 

Laws of War (The general laws of war; laws of naval warfare; laws 
of air warfare; the Geneva Conventions. ) 


This study is carried out by readings, lectures by distinguished visitors, 
and by seminars. It also includes the preparation by the individual stu- 
dent of proposed solutions of a number of hypothetical problems stemming 
from the readings and lectures. There are about 15 students assigned to 
each seminar group, each of which is presided over by a visiting lecturer. 
The conduct of the seminars is based upon a discussion of case situations 
previously given to the students for study, research, and preparation of 
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solutions. These situations, although comparatively brief, consist of prob- 
lems such as might realistically be faced by a naval officer today or in the 
future, in peace or in war. 

The preparation of the well-known reference works, ‘‘The Blue Book 
Series of International Law Situations and Notes,’’ has long been the 
special charge of the international law jurist serving with the staff of the 
Naval War College. The first volume of the series was published in 1894 
and since then a total of 54 volumes has appeared. Of these, 32 volumes 
consist of detailed studies of case situations—these studies representing the 
collaboration of the College students with the law associate. The remain- 
ing 22 volumes contain compilations of treaties or other international law 
agreements or decisions, together with notes and comments. 

At present there are four new volumes of the Blue Book Series in pre- 
paration. The first, being written by Professor Hans Kelsen and scheduled 
for publication in about September, 1956, will be a study on the theoretical 
implications of collective security entitled ‘‘Collective Security under In- 
ternational Law.’ The second will be a commentary on and study of the 
law of naval warfare with particular reference to the newly published 
Navy manual on the subject. It will be entitled ‘‘The Law of War and 
Neutrality at Sea.’’ It is being written by Professor Robert W. Tucker 
of Johns Hopkins University. It should appear in late 1956 or early 1957. 
The third, under the authorship of Professor Leo Gross and due for publica- 
tion in 1957, will be an analysis of the practice and law of collective se- 
curity as currently being developed. Its title will be ‘‘The Law of Collec- 
tive Security.” The fourth new Blue Book is being written by Professor 
Brunson MacChesney. It will be entitled ‘‘International Law Situations 
and Solutions with Commentary,’’ and will discuss certain developments 
in international maritime law. No firm date can be forecast, but it is 
anticipated to be published in the spring of 1957. 

The correspondence courses of the Naval War College offer, among a 
variety of other subjects, a quite thorough study of international law. In 
a sense, the correspondence course in international law is administered 
somewhat differently from the resident course, for the reason that this 
course is taken by itself and does not receive the concurrent support from 
all the other subjects under study by the students at the Naval War College 
itself, as is the case with the formal one week’s course in law for resident 
students. The correspondence course in international law consists of 8 
installments. It includes some study of international relations (through 
the study of certain international treaties and other agreements); con- 
siderable study of international organizations; of the laws of peace; of the 
laws of war (with emphasis on naval and aerial warfare) ; and of military 
government. The installments contain a generous admixture of problems 
and case situations for solution. The course is not addressed to the under- 
graduate. It is designed to provide a working knowledge of international 
law and of the machinery of international relations, and to help officers 
intelligently to discharge many of the complex duties which must be per- 
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formed in international affairs. In April, 1956, the total enrollment xe» 
about 265, about evenly distributed between regular Naval officers an? 
officers of the Naval Reserve. 

Lastly, the Naval War College has been extensively used by the Navy 
Department as the source of material for various instructions or manvel. 
on international law which have been issued from time to time for th. 
guidance of the Navy in its conduct of hostilities at sea. The first set o” 
rules for warfare at sea was prepared by Capt. Charles H. Stockton, ‘hr: 
then President of the Naval War College. In 1900 Capt. Stockton’s dia! 
code was approved by the Secretary of the Navy and was published unde” 
the title U. S. Naval War Code 1900. In 1904, as a result of diseussiom. 
carried on during the previous year at the Naval War College, the Cock 
was withdrawn as not wholly representing the best opinion of the Govern 
ment at that time. Following extensive study, this Code was replaced by 
Provisional Instructions for the Navy Defining the Rights of Belligereni: 
and Neutrals, Laws of Blockade and Contraband of War, 1912, alse 
orginally drafted at the College. Later, this was completely revised by 
the College in 1917 and again in 1941 and on each of the occasions 
reissued by the Navy Department under the title Instructions for the Navy 
of the United States Governing Maritime Warfare. These books served 
to guide the Navy through World Wars I and II, respectively. 

The many new developments in sea and air warfare which oceurred 
during and after World War II, together with the Geneva Conventions of 
1949 and other postwar developments in international law, all tended to 
render the Instructions of 1941 obsolescent. Accordingly their revision 
was again undertaken by the Naval War College at the direction of the 
Navy Department. This revision has now been issued to the Navy in a 
new format, and under the title Law of Naval Warfare. It constitutes a 
presentation of law as it relates to naval warfare, and of certain princip'es 
and problems common to the whole of the law of war. As can well be 
understood, the revision represents a major effort on the part of the Colleve 
staff. 

In sum it can be stated that much time, thought and hard work is ce- 
voted to the study of international law at the Naval War College. The 
end in view of the College is that its graduate may assume duties in hich 
command with a full appreciation of the national objectives and of tne 
material and spiritual resources of the United States. Accordingly, it is 
essential that each such naval officer have a thorough understanding, not 
only of his own service, but also of the interrelations of the politic: 1. 
economic, social, military and other factors of national, military and naval 
strategy. Not the least of these factors is the continued adherence of the 
United States to the ideology of the rule of law. 


Rear ApmiraL Tuomas H. Ropsrns, JR., U.S.N. 
Chief of Staff, Naval War College 
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THE POSTHUMOUS FATE OF ALBERICO GENTILI * 


It is curious to note that many authorities have revealed their ignorance 
of the true site of the grave of Alberico Gentili. They have assumed, 
doubtless from the fact that he was for many years a professor at Oxford, 
that he died there? and was buried in Christ Church Cathedral? But 
throughout this period he also lived in London, where he was an advocate 
of repute, representing the subjects of the Spanish Crown at the Admiralty 
Court. It was in London that he died on June 19, 1608,3 and he was 
laid to rest in the churchyard of St. Helen’s, Bishopsgate in the City 
of London.* 

I thought it worth while visiting the place. The little church of St. 
Helen’s, Bishopsgate, is one of London’s oldest. Its origins are unknown, 
but it was certainly in existence in the first years of the 13th century, and 
clearly shows traces of architectural styles of the 14th and 15th centuries, 
all harmoniously blended together. Access is by way of a narrow passage, 
down which one escapes from the hustle and bustle of the financial world to 
this little oasis of spiritual peace. 

Although there is no doubt that Gentili was buried in ground belonging 
to this church, it is impossible to ascertain the exact spot, so many changes 
have taken place. The register of St. Helen’s recorded that ‘‘ Alberico 
Gentili, Doctor of Roman Law, was buried in the cemetery at the foot of 
the corner of the window where there stood the clump of gooseberry bushes, 
and less than two feet away from the nun’s grating, on the 21st June, 
1608.” 5 

The impossibility of finding Gentili ’s remains was asserted by the Vicar 
of the church, Dr. Cox, in a report which he prepared for the British 
Government and which was transmitted in 1876 to the Minister of the 
Italian Government, Bonghi, who had asked for information. It is worth 
while recalling the origin of this request, and of the interest then shown in 
Alberico Gentili. 

Thomas Erskine Holland, one of his successors in the Chair at Oxford, 
delivered his inaugural lecture, on November 7, 1874, on Gentili. This 


* Translated by H. MeN. Henderson. 

1#.g., A. Fiorini, Di Alberigo Gentili e del suo Diritto di guerra 6 (Leghorn, 1876); 
but see note 4 below. Even the contributor to the Enciclopedia Italiana (1932) makes 
this mistake, although the true facts have long been readily available in the Ency- 
clopaedia Britannica and in Professor Holland’s article in the D.N.B. 

2 E.g., Wood (quoted by Prof. Holland in his inaugural lecture on Gentili). A. De 
Giorgi (Della vita e della opere di Alberico Gentili (Parma, 1876)), although he knew 
Gentili died in London, thought he had no known grave. 

31609 or 1611 are the years given elsewhere, but they are without doubt erroneous. 

4Cf. G. Speranza, Alberico Gentili, Vol. I, p. 253 (Rome, 1876); A. Fiorini, in the 
preface to his translation of Gentili’s De Jure Belli, p. 43 et seq. (Leghorn, 1877); 
M. Thamm, Albericus Gentilis und seine Bedeutung fiir das Völkerrecht 11 (Strassburg, 
1896); H. Nézard in Les Fondateurs du Droit International 43-44 (Paris, 1904); E. 
Nys in his Introduction to the new edition of Gentili’s De Legationibus, Vol. I, p. 13a 
(New York, 1924), 

5 Cf. G. Speranza, op. cit. 293; A. Fiorini, op. cit. supra 44; Saffi’s translation of 
Prof. Holland’s lecture, p. 51. 
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fact could not fail to be observed in Italy, and it especially attracted the 
attention of P. S. Mancini, at that time a professor in the University o? 
Rome. He drew the attention of the University of Macerata to it. At this 
university was the eccentric but high-spirited Professor Pietro Sbarbaro, 
who then promoted the formation of a committee, which discussed the 
erection of a national monument to Alberico Gentili. The then Prince of 
Piedmont, who later became King Umberto I, was Honorary President, 
the active President being Mancini and the Secretary Sbarbaro. A high- 
flown manifesto was published, and there was a demand for the return of 
Gentili’s remains from England to Italy. As indicated above, this was 
of course quite impossible. 

Some months later a similar committee was formed in England. It ar- 
ranged to set up a memorial tablet to Gentili in St. Helen’s, and to re- 
publish his major work, the treatise entitled De Jure Belli. Both these 
plans were executed. The tablet was unveiled in the presence of the 
Italian Ambassador, among others, on July 7, 1877. The modest memorial 
of alabaster and marble was placed at the bottom of the left wall of the 
church, above the much more conspicuous tomb of Thomas Gresham. 
founder of the London Stock Exchange. It carries an inscription sur- 
rounded by the armorial bearings of the University of Perugia, the Uni- 
versity of Oxford, the Gentili family and the town of San Ginesio, near 
Macerata, in the Marches, where he was born on January 14, 1552.6 The 
inscription is that originally intended for Gentili’s tombstone (we do not 
know with certainty if it was ever really engraved on it: cf. De Giorgi, 
Della vita e delle opere di Alberico Gentili (Parma, 1876), p. 15), as re- 
corded by G. M. Konigius (Konig) in his Biblioteca Vetus et Nova (Alt- 
dorf, 1678, s.v. ‘‘ Albericus Gentilis’’). 

In the same year, 1877, the new edition of De Jure Belli was published 
at Oxford under the scholarly care of Professor T. E. Holland. 

The work of the Italian committee was much less effective. The monu- 
ment at San Ginesio was not erected until more than 30 years later, in 
1908, under the auspices of a new committee. Commemorative tablets in 
honor of Gentili, however, had been placed in 1885 in the Technical Insti- 
tute of Macerata, which at the same time was renamed after him, and in 
1890 in the University of Perugia. In 1930 another was placed in the 
University of Macerata. 

The causes of the long delay were various, but perhaps the principal onc 
was the disagreement that arose because of Gentili’s religious beliefs. He 
belonged, as is well known, to a Protestant family. As a result of this, 
on one side there was a desire to give to notices in his honor an anticlerical 
significance, and on the other, there was a desire to raise a protest against 
any honors supposed to bear such a significance. 

Curiously enough, plans for erecting a monument to Gentili had mean- 


6 Often 1551 is given as the year of his birth, but the 1552 is taken from a note by 
Gentili in his own handwriting, quoted by Saffi in the Appendix to his translation of 
Prof. T. E. Holland’s lecture, p. 46 (Rome, 1884). The year 1551, however, appears to 
be confirmed by the text of the memorial inscription ‘‘ Aetatis LVIII.’’ 
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while been started also in Holland, but protests arose ther2 because it 
appeared to some Dutchmen strange to honor Alberico in the land of 
Grotius, rather than Grotius himself. As a result of this singular but 
rather out-of-place controversy, a Dutch committee was formed to promote 
the erection of a monument to Grotius in Delft, his native city. In fact, 
the unveiling took place there in 1886, twenty-two years before the monu- 
ment to Gentili was put up in Italy. Visitors to this historic Dutch city, 
where Grotius was born and where his tomb is now, probably do not 
realize as they behold the statue of Grotius set in the beautiful square that 
it owes its origin to that posthumous rivalry, and was set up as it were to 
contest the claims of the great Italian jurist. 

But statues and tombs derive their value only from the fact that they 
recall our thoughts to the spirit and the work which are immortal. More 
important than the rediscovery of Alberico Gentili’s bones, or their longed- 
for return to Italy,’ more so indeed than the erection of a monument in 
Rome where, laying aside all petty jealousies, it could be most worthily sit- 
uated, is study of, and meditation on, Gentili’s teachings. These teachings 
are truly to be marveled at, and all the more when we think of the era in 
which they were conceived. 

It is a mistake to seek to award unqualified supremacy to either Gentili 
or Grotius, because each had his precursors, such as the Italian Pietro 
Belli and the Spanish De Vitoria and Ayala, so that it is impossible to boast 
on Gentili’s behalf, as Romagnosi attempted, that he was the founder of 
modern international law. But there does remain the indisputable fact 
that Gentili contributed perhaps more than anyone to the modern sys- 
tematization of this science by applying a more rigorous juridical criterion 
than that followed by his precursors, and, after him, by Grotius. Here 
let it suffice to recall his definition of war (“‘bellum est publicorum armorum 
justa contentio’’), which reveals so felicitously its public and at the same 
time juridical character. This definition is therefore much superior to 
the later one of Grotius, who conceives war simply as a violent conflict, 
including thus also private struggles. Or again, let us recall Gentili’s 
doctrine of diplomatic immunity, and of respect for the property of non- 
combatant enemies and for neutral territory, where Grotius shows himself 
to be a great deal less just and precise. 

In general we may say that Gentili, by his method of collecting facts 
and his acumen in evaluating them, to a considerable extent paved the 
way for Grotius and all modern learning in the field of international law. 
The tribute which Grotius paid to Gentili in the Prolegomena of his great. 
work (§38), is itself a significant, though very inadequate, recognition. It 
would be easy to show how powerful a help and inspiration Gentili was 
to Grotius, not only by reason of his ‘‘diligentia’’ but also by his ideas 
and the general plan of his work. This fact was long ago thrown into 
relief by Kaltenborn (‘‘Die Vorliéufer des Hugo Grotius” (Leipzig, 1848), 

7It was proposed to transport them, had it been possible, to the church of Santa 


Croce (in Florence, of course, and not in Rome as written by Nézard, in Les fondateurs 
du Droit International 44, cited in note 4 above). 
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and a frequent contributor to debate in the meetings of the American 
Society of International Law. He has reported on the work of the 
World Court every year since its foundation, in the AMERICAN JOUR- 
NAL OF INTERNATIONAL Law. He has written the standard text on 
the Permanent Court of International Justice. He initiated the Har- 
vard Research in International Law in 1929, to assist the League of 
Nations in its effort at codification. For ten years he brought the 
leading international lawyers of America together under his inspiring 
leadership, to state the rules of international law in many important 
fields. Publications of the Harvard Research have been recognized 
throughout the world as standard sources. He edited the series of 
World Court Reports and of International Legislation, and inspired 
the collection of legislative materials in a number of fields in connec- 
tion with the Harvard Research. 

Those of us who have been associated with him recognize that 
without his energy, ability and devotion, International Law and the 
institutions which have been established since the first World War to 
develop, maintain and apply it, would have been less effective. 


The Hudson medal is a fitting symbol of the Society’s high esteem for one 
who has been a member since 1917 and an editor of its JOURNAL since 
1924. In 1954 the Society’s Certificate of Merit was awarded to Judge 
Hudson in recognition of the outstanding contribution to international law 
of his annual articles in the JOURNAL on the World Court. The gold medal 
conferred this year is the Society’s crowning recognition of pre-eminent 
and faithful service to the purposes for which it was established. Ne plus 


rat 
ultra! E. H. F. 


50TH ANNUAL MEETING OF THE AMERICAN SOCIETY OF INTERNATIONAL LAW 


The American Society of International Law celebrated the 50th anniver- 
sary of its founding during a four-day annual meeting at the Sheraton- 
Carlton Hotel in Washington, D. C., from April 25 to April 28, 1956. The 
attendance at the meetings was one of the largest in the Society’s history 
and included not only distinguished teachers, practitioners, diplomats and 
government officials of this country, but also a good number of outstanding 
foreign professors, diplomats and lawyers visiting the country at that time. 
Among them were the Honorable F. T. Cheng, former Judge of the Perma- 
nent Court of International Justice; Honorable Oswaldo Illanes Benitez, 
Justice of the Supreme Court of Chile; Dr. Nai-wei Chang, Ministry of Ed- 
ucation of China, Dr. Mahmoud Hassan, former Egyptian Ambassador to 
the United States, and President of the Egyptian Society of International 
Law; Dr. Erich Kauffman, Legal Consultant to the German Foreign Office 
and Professor of International Law, University of Bonn; Dr. Alex Meyer 
of Cologne, Director of the Institut fiir Luftrecht; Professor Alf Ross of 
the University of Copenhagen; Professor Julius Stone of the University of 
Sydney; Dr. Shu Chin Tsui, Professor of International Law and Diplomacy 
at National Chengchik University, Taipei, Formosa; Dr. Zengo Ohira of 
Hitotsubashi University, Tokyo; Mr. W. Harvey Moore, Honorary Secre- 
tary General, International Law Association; Mr. Pinto de la Torre, 
President of the La Paz Bar Association, Bolivia; Dr. Natalio Chediak, of 
Havana, Cuba; Dr. Fazlur Rahman, of Karachi, Pakistan. 
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Of the seventeen surviving charter members of the Society, Mr. William 
Cullen Dennis and Mr. Lester H. Woolsey were present. 

President Quincy Wright opened the meeting at 8:15 p.m. on Wednesday 
evening, April 25, and read a number of congratulatory messages to the 
Society on the occasion of its anniversary. Among the messages read were 
greetings from President Eisenhower, the Institut de Droit Internationa), 
the Inter-American Academy of Comparative and International Law, the 
Cuban Society of International Law, the Japanese Association of Inter- 
national Law and the Chinese Association of International Law Teacher». 

President Wright then addressed the Society on ‘‘The Prospects of 
International Law.’ The Secretary of State, the Honorable John Foste” 
Dulles, delivered an address on ‘‘The Institutionalizing of Peace.’’ 

Following the Secretary’s address, President Wright presented to Judge 
Manley O. Hudson the medal named in his honor, which was provided 
under the endowment established last year through the generosity of Mr. 
Ralph G. Albrecht. A reproduction of the medal appears above, facing: 
page 667. 

The daytime sessions of Thursday, April 26, 1956, were devoted to 
reports on the regional meetings of the Society, which had been held during 
March and April, 1956, in connection with the celebration of the Society’s 
50th anniversary. The general topic of the regional meetings had been 
‘International Law in National Courts and Agencies—50 Years of Develop- 
ment.” This subject had been discussed in its various applications both 
from the point of view of the law of the United States and that of other 
countries, The discussions at the regional meetings had been summarized 
by a designated rapporteur for each such meeting. 

Under the Chairmanship of Professor Covey T. Oliver, Chairman, Re- 
gional Meetings Committee, the morning session of Thursday, April 26, 
discussed the results of the regional meetings from the point of view of 
American law and practice. Professor Hardy C. Dillard presented a 
summary and report on the meetings, which was followed by brief reports 
by a panel composed of Jo Desha Lucas, Assistant Dean, University of 
Chicago Law School; Professor A. J. Thomas, Jr., Southern Methodist Uni- 
versity Law School; Henderson Braddick, Institute of International Af- 
fairs, University of Washington; Benjamin Busch, of the New York Bar; 
and Arthur R. Albrecht, of the California Bar. 

At 2 p.m. on Thursday the regional meetings results were further dis- 
cussed from the point of view of foreign theory and practice. Professor 
Michael H. Cardozo presided. A number of foreign teachers and prac- 
titioners took part in the panel discussion. Among them were Dr. Muham- 
med Fazlur Rahman, of the Bar of Karachi, Pakistan; Dr. Shu-chin Tsui, 
Professor of International Law and Diplomacy, National Chengebik Uni- 
versity, Taipei, Formosa; Dr. Zengo Ohira, Hitotsubashi University, Tokyo; 
and Dr. Natalio Chediak, of the Bar of Havana, Cuba. 

On Thursday evening, beginning at 8:15 p.m., the session was devoted 
to international air law. Professor Oliver J. Lissitzyn presided. Mr. John 
C. Cooper, of Princeton, New Jersey, Professor of Law at the Institute of 
International Air Law, McGill University, delivered an address on ‘‘Legal 
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Problems of Upper Space.’’ Questions raised in the paper were discussed 
by a panel composed of: H. Alberta Colelaser, Chief, Air Transport Rela- 
tions Branch, Department of State; P. K. Roy, Director, Legal Bureau, 
International Civil Aviation Organization; Arnold W. Knauth, of the New 
York Bar; and Dr. Alex Meyer, Director, Institut fiir Luftrecht, Cologne, 
Germany. 

On Friday morning, April 27, at 10 a.m., the session, under the chairman- 
ship of Dr. Charles G. Fenwick of the Pan American Union, was devoted 
to discussion of the Drafts of the International Law Commission on the 
Regime of the Territorial Sea and the Regime of the High Seas. Mr. 
Richard Baxter of Harvard Law School delivered the principal address on 
“The Regime of the Territorial Sea,’’ which was discussed by a panel com- 
posed of Miss Marjorie Whiteman, Assistant Legal Adviser, Department of 
State; and Professor Herbert W. Briggs, Cornell University. 

The Regime of the High Seas was discussed in a paper presented by Mr. 
Montgomery Phister, Vice President, Van Camp Sea Food Company. 
Mr. Tom Franck of Harvard Law School, Mr. Bernard Fensterwald of 
the Department of State, and Mr. Richard Young of New York contributed 
to the discussion as panel members. 

On Friday afternoon at 2:00 p.m. the subject of the session was the 
International Law Commission Drafts on Statelessness. The Honorable 
Stanley K. Hornbeck presided. Dr. Ivan S. Kerno, Chairman, Review 
Board, United Nations, delivered the principal address. It was discussed 
by the following panel members: Richard W. Flournoy, of the D. C. Bar; 
Henry F. Butler, of the D. C. Bar; and Adrian S. Fisher, Vice President 
and Counsel, Washington Post and Times-Herald. 

Following the conclusion of the Friday afternoon session, there was an 
informal reception and cocktail party in the North Lounge of the Sheraton- 
Carlton Hotel for the officers and members of the Society and their guests. 

On Friday evening at 8:15 p.m. the distinguished speakers were Assistant 
Secretary of State Francis O. Wilcox and Professor Julius Stone of the 
University of Sydney. Mr. Wileox spoke on ‘‘The United Nations in the 
Mainstream of History.’’ Professor Stone discussed international law 
under the title ‘‘ What Price Effctiveness?’’ The speeches were followed by 
remarks from a panel consisting of Dr. Alf Ross, University of Copenhagen ; 
Dr. Charles G. Fenwick, Director, Department of International Law, Pan 
American Union; and Mr. William C. Dennis of the Indiana Bar. 

The 50th anniversary meeting closed with the annual banquet on Satur- 
day evening, April 28, at 7:00 pm. Approximately 260 members and 
guests were present, including members of the diplomatic corps. The 
Reverend Frederick Brown Harris, Chaplain of the Senate, opened the 
dinner with an invocation. Professor Wright, before turning over the 
meeting to Mr. Lester H. Woolsey, the incoming President of the Society, 
conferred upon Professor Julius Stone the Society’s Certificate of Merit 
in recognition of his achievement as author of the volume entitled Legal 
Controls of International Conflict. 

The Ambassador of Mexico to the Organization of American States, Dr. 
Luis Quintanilla, delivered an after-dinner address on ‘‘The Place of Law 
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in International Relations.” He was followed by the Ambassador of 
Austria, Dr. Karl Gruber, who spoke on the balance of power and the 
situation in Europe today, with particular reference to Austria. Dr. 
Mahmoud Hassan, former Ambassador of Egypt to the United States and 
now President of the Egyptian Society of Internationa] Law, brought 
greetings from that organization and spoke on international law and the 
Arab world. Ambassador Amos J. Peaslee, Deputy Special Assistant to the 
President, delivered an address on ‘‘Prospects for International Law and 
Life.” 

The dinner closed with a benediction delivered by Dr. M. Matsushita, 
President of St. Paul University, Tokyo. 

The business meeting of the Society was held on Saturday morning, April 
28, at 10:00 am. The Society heard a report of the Committee on Study 
of Legal Problems of the United Nations, which surveyed the activities of 
the United Nations during the past year in the field of judicial settlement, 
treaty legislation, review of the Charter and work of the International Law 
Commission. Mr. Edgar Turlington, chairman of a committee appointed 
to discuss with a committee of the American Branch of the International 
Law Association the possibility of a merger of the two organizations, re- 
ported that the committee did not recommend a merger, but that there 
should be greater co-operation between the American Society of Interna- 
tional Law and the American Branch of the International Law Association. 
The Society’s committee also felt that a direct relationship between the 
Society and the International Law Association with headquarters in 
London would be desirable. It was also reported that the Executive Coan- 
cil had adopted a resolution establishing a committee on co-operation with 
the International Law Association and its American Branch, with authority 
to make arrangements, subject to the approval of the Council, for grants 
of reciprocal privileges of attendance at meetings, and reciprocal reduction 
in rates of subscription for publications, or other arrangements. Mr. W. 
Harvey Moore, of the International Law Association, spoke at length con- 
cerning the organization and activities of that body. 

The Society unanimously approved the report of the Committee on Annual 
Award recommending that the Society’s Certificate of Merit be conferred 
on Julius Stone for his volume entitled ‘‘Legal Controls of International 
Conflict.’’ It also approved unanimously the recommendation of the Com- 
mittee on Selection of Honorary Members that Dr. Eelco van Kleffens, 
Netherlands Ambassador to Portugal, be elected an Honorary Member of 
the Society. 

Mr. Denys P. Myers presented the report of the Committee on Publica- 
tions of the Department of State and the United Nations and submitted 
two resolutions which, as adopted, read as follows: 


PUBLICATIONS OF THE DEPARTMENT OF STATE 


THE American Society or INTERNATIONAL Law, 
Having reviewed the status of the publications issued by the Depart- 
ment of State upon which its members depend for authentic knowledge 
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and understanding of international relations and the development of 
international law in practice; 

Taking note of the diligence shown in carrying out programs 
already established when funds are provided and the necessity of 
providing adequate material for the practical and effective use of the 
rapidly increasing structure of treaty relations, and the further neces- 
sity of producing this material promptly; 

Knowing that the Department of State fully appreciates that 
students, teachers and practitioners of international law constitute 
among the citizens of the United States a bulwark in defense of gov- 
ernment by law, which is the traditional objective in the conduct of 
American foreign relations, 

1. Earnestly petitions the Congress to maintain appropriations for 
the compilation and publication of Foreign Relations of the United 
States at least equal to the level established for fiscal years 1954-57; 

2. Urges that the publication of the invaluable United States Treaty 
Developments be resumed and that the Congress appropriate the 
necessary funds therefor; 

3. Commends the Office of the Legal Adviser upon the progress made 
toward publication on a eurrent schedule of treaties, both in the 
pamphlet and book forms; 

4. Calls the Department’s attention to the necessity of issuing 
documentary and other material promptly, although realizing the 
present complexities of the editing process. 

5. Requests that action be taken by the Congress to make funds 
available for the continuation of the Moore and Hackworth Digests 
of International Law in order to make the voluminous material that 
has lodged in the Department of State files since 1940 available for 
scientific use. 

6. Requests that additional compiled volumes of treaties entering 
into force from 1938 to 1950 be issued by the Senate Committee on 
Foreign Relations in continuation of its four volumes entitled Treaties, 
Conventions, International Acts, Protocols and Agreements between the 
United States of America and Other Powers, 1778-1937. 


PUBLICATIONS OF THE UNITED NATIONS 


THE AMERICAN Society oF INTERNATIONAL Law, 

Noting the valuable contribution to materials in the field of its 
interests which is made by the publications of the United Nations, 
particularly those prepared by the Office of Legal Affairs; 

Having special and continuing concern in the records of the Inter- 
national Law Commission ; 

Regarding the maintenance of the United Nations Treaty Series as 
a Charter obligation which should be complete and issued as promptly 
as possible; 

1. Expresses the hope that Reports of International Arbitral Awards 
will be continued to include uncollected or unavailable decisions prior 
to its beginning date and subsequent to the present volumes; 

2. Commends the General Assembly’s decision to put the records of 
the International Law Commission for past and future sessions in 
permanent form, and its application to the Legislatwe Series; 

3. Believes reconsideration should be given to the proposal for a 
Juridical Yearbook; 

4. Congratulates the Secretariat upon the compilation and issuance 
of the Répertoire of the Security Council and the Repertory of Practice 
of United Nations Organs; 
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5. Views with satisfaction the examination of the problems connected 
with the prompt and complete issuance of the United Nations Treaty 
Series, and especially commends the following points: 

a. That English and French versions be retained, states themselves 
being invited to provide translations not submitted as originals; 

b. That the Treaty Series be maintained as a complete record of 
registrations, filings and recordings, together with its Annexes A-C 
which contain subsequent information on all instruments, but that 
instruments of specialized agencies, other international organizations 
through which international instruments are produced, as well as offi- 
cial compilations by subject such as the General Agreement on Tariffs 
and Trade and International Tax Agreements, as published by the 
sponsors, be printed by the originating offices in registered form and 
in the format of the Treaty Series, in order that they may be included 
as volumes in it as sub-series. 


Upon the report of the Nominating Committee, the following officers 
were elected for the coming year: Honorary President, Honorable John 
Foster Dulles, Secretary of State; President, Lester H. Woolsey; Honorary 
Vice Presidents, Dean G. Acheson, Philip Marshall Brown, Mr. Justice 
Harold H. Burton, William S. Culbertson, William C. Dennis, Edwin D. 
Dickinson, Charles G. Fenwick, George A. Finch, Honorable Green H. 
Hackworth, Stanley K. Hornbeck, Manley O. Hudson, Philip C. Jessup, 
Hans Kelsen, Fred K. Nielsen, Ambassador Amos J. Peaslee, and Quincy 
Wright; Vice Presidents, Herbert W. Briggs, Myres S. McDougal, Robert 
R. Wilson. 

The members of the Executive Council elected to serve until 1959 are: 
Arthur H. Dean, New York City; Professor Alona E. Evans, Wellesley 
College; Professor Leo Gross, Fletcher School of Law and Diplomacy; 
Arnold W. Knauth, New York City; Herbert S. Little, Seattle, Washing- 
ton; Professor James O. Murdock, Washington, D. C.; Oscar Schachter, 
New York City; and Professor Ivan Stone, Beloit College. 

The Nominating Committee elected for the coming year is composed of 
the following: James Nevins Hyde, Chairman; Chesney Hill, Lester H. 
Nurick, Covey T. Oliver, Jack B. Tate. 

The Executive Council of the Society at its meeting on April 28, 1956, 
re-elected Mr. Edward L. Merrigan Treasurer, and Mr. Edward Dumbauld 
Secretary, of the Society for the coming year. It also elected four new 
members of the Board of Editors to fill vacancies in the active list caused 
by the change to honorary status of Professors Fenwick, Kunz and Wright, 
and the resignation of Professor Fairman. The new members of the Board 
of Editors are Professor Hardy C. Dillard of the University of Virginia 
Law School, Dr. Alwyn V. Freeman, of the Senate Committee on Foreign 
Relations, Dr. Leo Gross, Fletcher School of Law and Diplomacy, and 
Professor John N. Hazard, Columbia University. 

ELEANOR H. FINCH 


JUDICIAL DECISIONS 


By Wruiam W. BISHOP, JR., and OLIVER J. Lissirzyn 


Of the Board of Editors 


AMBATIELOS Case (GREECE v. Unrtep Kinapom) .? 
Arbitral Commission.2, March 6, 1956. 


After the International Court of Justice held ° the United Kingdom under 
a duty to submit to arbitral decision the Ambatielos claim, this case was 
heard by a special arbitral commission which found in favor of the de- 
fendant United Kingdom, rejecting the Greek claim. The International 
Court of Justice ruled that the United Kingdom was under a duty to 
arbitrate only insofar as the Anglo-Greek Treaty of 1886 gave rise to the 
claim. 

In 1919 the Greek shipowner Ambatielos contracted with the British 
Government (represented by a Major Laing) to buy certain ships being 
built for that government in Hong Kong. The contract did not specify 
delivery dates, but Major Laing pointed out to Ambatielos the advantages 
he would have from early completion and the location of the vessels in the 
Orient where freights were very high. Ambatielos claimed that the de- 
livery dates were fixed in an oral understanding between Major Laing on 
behalf of the government and Ambatielos through the latter’s brother. 
These dates were also said to have been written on a slip of paper which the 
Major showed the brother. Delivery was delayed beyond the buyer’s ex- 
pectation, and the deal proved to be most unsuccessful from his standpoint 
when freights dropped greatly. Unable to pay for the ships, he gave 
mortgages on them to the British Government in 1920. That government 
brought proceedings to enforce the mortgages in the British courts in 
1922, Ambatielos putting in his claim for delayed delivery as a defense. 
On January 15, 1923, the English court (Judge Hill) gave judgment for 
the government on the mortgages, for possession and sale of the vessels 
which had been delivered to Ambatielos. Thus Ambatielos lost the ves- 
sels as well as the part. payments he had made on them. In these judicial 
proceedings the British Government refused to produce certain inter- 
departmental memoranda which Ambatielos believed would support his 
claim as to fixed delivery dates, and neither Major Laing nor his superior 
was heard as a witness, though subpoenaed by the government. 

Ambatielos filed an appeal, and asked the Court of Appeal for leave to 
call Major Laing as a witness. This request was refused as contrary to 


1From mimeographed copy of opinion. 

2R. J. Alfaro, President; A. J. F. Bagge, M. Bourquin, J. Spiropoulos, and G. 
Thesiger. 

3 [1952] LCJ. Reports 28, 46 A.J.I.L. 732 (1952); and [1953] I.C.J. Reports 10, 47 
AJ.LL. 708 (1953). 
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precedent, and Ambatielos thereupon ceased to press his general appea!. 
Commencing with a note of September 12, 1925, the Greek Legatior ir 
London sought redress through diplomatie channels. 

In the arbitration proceedings, the British Government contended that. 
the Greek claim was invalid because there had been undue delay in present- 
ing the claim as one based on the 1886 treaty, because the claimant had 
failed to exhaust his local remedies in the English courts, and because th> 
claim showed no direct or indirect breach of the 1886 treaty. 

Greece contended that there was no undue delay, that the prospect of an) 
successful appeal in the British courts was so slight as to make any unw:ec 
local remedy ‘‘ineffective,’’ and that this was a valid claim under the treaty 
in that a Greek national did not receive the treatment due thereunder anc 
under ‘‘the rules of international law, justice, right and equity.’’ Gre c 
claimed that Ambatielos had paid out large sums and yet had lost hi: 
ships to the British Government on the mortgages. Counsel for Grevec 
argued that Article X of the Anglo-Greek Commercial Treaty of 1£8€ 
promised most-favored-nation treatment, and that earlier and later British 
treaties with other states provided for treatment of nationals in accordar:ce 
with justice and international law; thus if there were any breach of inter- 
national law or any injustice, there was a violation of the rights granted 
under the 1886 treaty. Greece likewise argued that the provision in Article 
15 of the Anglo-Greek treaty promising freedom of access to the courts was 
violated when the British Government put forward before the British 
courts against Ambatielos a case ‘‘contrary to documents in their pos- 
session,’’ withheld documents from the defendant Ambatielos, and did so 
in circumstances when they knew he lacked power to compel the govera- 
ment to disclose them. 

Although admitting that ‘‘the principle of extinctive prescription applies 
to the right to bring an action before an international tribunal,’’ the 
Commission found no basis for applying the principle here. Nor was it 
applicable insofar as Greek claims prior to 1939 had been based on general 
international law, and only in that year had any attempt been made to draw 
the claim under the 1886 treaty. 

Not passing upon how far the most-favored-nation provisions applied, 
the Commission found their wording insufficient to cover a case where ‘‘tLe 
sole object . . . was to guarantee ... treatment in accordance with the 
general rules of international law.’’ The treaties in question primarily 
gave equality with nationals in the administration of justice, and there wes 
no showing that such was denied to Ambatielos. 

The Commission held that the ‘‘free access to the courts’’ granted t> 
Greek nationals in the United Kingdom by Article 15 of the 1886 Angl«- 
Greek treaty ‘‘includes the right to use the Courts fully and to avail them- 
selves of any procedural remedies or guarantees provided by the law of th» 
land in order that justice may be administered on a footing of equality 
with nationals of the country.’ The Commission found that: 


Hence, the essence of ‘‘free access’’ is adherence to and effectivenes; 
of the principle of non-discrimination against foreigners who are in 
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need of seeking justice before the courts of the land for the protection 
and defence of their rights. Thus, when ‘‘free access to the Courts”? 
is covenanted by a State in favour of the subjects or citizens of another 
State, the covenant is that the foreigner shall enjoy full freedom to 
appear before the courts for the protection or defence of his rights, 
whether as plaintiff or defendant; to bring any action provided or 
authorised by law; to deliver any pleading by way of defence, set off or 
counterclaim; to engage Counsel; to adduce evidence, whether docu- 
mentary or oral or of any other kind; to apply for bail; to lodge ap- 
peals and, in short, to use the Courts fully and to avail himself of any 
procedural remedies or guarantees provided by the law of the land in 
order that justice may be administered on a footing of equality with 
nationals of the country. 


As for the Greek contention that Article 15 was violated because the 
British Government in the mortgage proceedings in the British court ‘‘put 
forward a case . . . contrary to documents in their possession,’’ the Com- 
mission said: 


In the opinion of the Commission it cannot be contended successfully 
that documents known to the advisers of Mr. Ambatielos at the time of 
the proceedings in 1922 and produced to Mr. Justice Hill were suf- 
ficient in themselves to show so clearly that fixed dates were agreed 
upon as to establish that the United Kingdom Government was putting 
forward a case contrary to documents in its possession. 


The Commission said that the documents referred to must either be docu- 
ments whose existence was assumed but the contents of which were unknown 
to the Commission, or documents which were subsequently made known to 
the Commission. The Commission could not base its decision on the former 
category ‘‘inasmuch as they are not specified or identified and inasmuch as 
their contents are purely hypothetical.’’ As for those in the latter cate- 
gory, the Commission could not find any document prior to the time of the 
1922 judicial proceedings ‘‘which would furnish positive evidence that the 
United Kingdom Government entered into a binding agreement which pro- 
vided for fixed delivery dates.” It stated that ‘‘only such evidence would 
enable the Commission to hold that the United Kingdom Government or 
its advisers put forward a case which they knew to be contrary to docu- 
ments in their possession.’ The Greek Government apparently relied 
primarily upon a letter of July 20, 1922, from Major Laing to the former 
Shipping Controller, in which Major Laing referred to his inducing Am- 
batielos to purchase the ships because of early delivery and their presence 
in the Far Bast. The Commission did not find this letter referred to any 
agreement made by Major Laing with Ambatielos, or even any promise 
made to him, but merely an ‘‘argument’’ by means of which Ambatielos 
was induced to purchase the ships. Consequently 


the Commission finds that none of the documents which are known to 
have been in the possession of the United Kingdom Government at the 
time of the 1922 proceedings and which were not shown to the advisers 
of Mr. Ambatielos or produced to Mr. Justice Hill . . . was neces- 
sarily inconsistent with the case put forward by the United Kingdom 
Government. It is the view of the Commission that none of the said 
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documents constituted evidence strong enough to satisfy the United 
Kingdom Government and its legal advisers that a binding oral agres- 
ment had been entered into guaranteeing fixed dates for the delivery 
of the vessels and supplementing the written contract... . 


Turning to the point of law involved in the question whether institution of 
an action ‘‘contrary to documents in its possession’’ would deny ‘‘free 
access to the courts’’ to an alien defendant, the Commission stated that 


‘*free access” is something entirely different from the question whether 
cases put forward in Courts by Governments are right or wrong, and 
. .. denial of ‘‘free access’? can only be established by proving con- 
crete facts which constitute a violation of that right as understood and 
defined in this award. 


The Commission added: 


The notion of ‘‘free access to the Courts’’ does not comprise an obliga- 
tion on the part of Governments to disclose to an opponent in litigation, 
before or during the trial, all documents in its possession. 


The Commission stated that non-disclosure would only constitute a denial 
of ‘‘free access’’ if it could be shown to be contrary to English law, or if 
English law gave a right to discovery to British subjects but not to 
foreigners. 

Finding that the Laing letter clearly fell within the class of documents 
privileged from disclosure or production under English law, as ‘‘documents 
coming into existence solely for the purpose of enabling legal advisers to 
prepare a case for trial,’’ and that the other departmental minutes and files 
fell within the class of documents which might under English law ‘‘be with- 
held on the ground that the production of that class of documents is con- 
trary to the public interest,’’ the Commission found no basis for the Greek 
contention of denial of access to the courts through the non-disclosure of 
such documents. 

In dealing with exhaustion of local remedies, the Commission found this 
rule ‘‘ well established in international law,’’ and said: 


It means that the State against which an international action is brought 
for injuries suffered by private individuals has the right to resist such 
an action if the persons alleged to have been injured have not first 
exhausted all the remedies available to them under the municipal law 
of that State. The defendant State has the right to demand that full 
advantage shall have been taken of all local remedies before the matters 
in dispute are taken up on the international level by the State of which 
the persons alleged to have been injured are nationals. 

In order to contend successfully that international proceedings are 
inadmissible, the defendant State must prove the existence, in its 
system of internal law, of remedies which have not been used. The 
views expressed by writers and in judicial precedents, however, eoin- 
cide in that the existence of remedies which are obviously ineffective 
is held not to be sufficient to justify the application of the rule. 
Remedies which could not rectify the situation cannot be relied upon 
by the defendant State as precluding an international action. 

. . it is hardly possible to limit the scope of the rule of prior ex- 
haustion of local remedies to recourse to local courts. 
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The rule requires that ‘‘local remedies’’ shall have been exhausted 
before an international action can be brought. These ‘‘local remedies’? 
include not only reference to the courts and tribunals, but also the use 
of the procedural facilities which municipal law makes available to 
litigants before such courts and tribunals. It is the whole system of 
legal protection, as provided by municipal law, which must have been 
put to the test before a State, as the protector of its nationals, can 
prosecute the claim on the international plane. .. . 

It is clear, however, that it cannot be strained too far. Taken 
literally, it would imply that the fact of having neglected to make use 
of some means of procedure—even one which is not important to the 
defence of the action—would suffice to allow a defendant State to 
claim that local remedies have not been exhausted, and that, there- 
fore, an international action cannot be brought. This would confer 
on the rule of the prior exhaustion of local remedies a scope which is 
unacceptable. 


Although the Greek Government had contended that Ambatielos was 
prevented from calling Major Laing as a witness in the proceedings before 
Justice Hill because Major Laing had been subpoenaed as a Crown witness, 
the parties agreed during the hearings before the Commission that such 
subpoena would not under English law have precluded Ambatielos from 
calling Major Laing as a witness. Thus the failure to call him ‘‘must there- 
fore be held to amount to non-exhaustion of the local remedies available 

. . In the proceedings before Mr. Justice Hill.” Recognizing that the de- 
cision of Ambatielos not to call Major Laing might have been due to doubt 
as to probable testimony, the Commission still felt that there was a failure to 
exhaust local remedies. Likewise the failure of Ambatielos to prosecute 
his general appeal ‘‘would ordinarily be considered a failure to exhaust 
local remedies’’ requiring some excuse; the refusal of the Court of Appeal 
to give leave to bring in evidence of Major Laing did not prevent the 
general appeal, and if Ambatielos felt it futile to appeal without such ad- 
ditional evidence, the fault lay in Ambatielos not having called Major Laing 
at the proper time. 

It appeared that the Greek Government had contended that in the event 
the original contract had not contained any provision fixing agreed dates 
for delivery of the ships, there was nevertheless a large claim for unjust 
enrichment on the ground that the price was greater because Mr. Ambatielos 
expected such delivery and had paid more in consequence thereof. Such a 
claim had not been brought before the English courts, the Greek Govern- 
ment contending that it would have been futile to submit it. The Com- 
mission found that this was not in fact a ‘‘quasi-contractual’’ claim. In- 
sofar as there was any claim based on unjust enrichment and remedies 
were available in English law, then they had not been exhausted; insofar 
as this ‘‘unjust enrichment” did not give rise to remedies under English 
law, then it did not fall within the 1886 treaty, which did not ‘‘secure for 
Greek subjects remedies not available in English law.” 

The Commission therefore rejected the British contention that there had 
been undue delay in presentation of the Greek claim, but 
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finds that the claim is not valid having regard to the question raised 
by the United Kingdom Government of the non-exhaustion of legal 
remedies in the English Courts in respect of the acts alleged to consti- 
tute breaches of the Treaty ; 

finds that the claim is not valid having regard to the provisions of the 
Treaty of 1886.* 


Jurisdiction over crimes abroad—aliens 
Unten Statzs v. BAKER. 136 F. Supp. 546. 
U. S. Dist. Ct., S.D.N-Y., Dec. 22, 1955. Murphy, D. J. 


The first count of the indictment charged that defendant, while in 
Canada, ‘‘Unlawfuly, wilfully and knowingly did falsify and conceal a 
material fact in a matter within the jurisdiction of the Immigration and 
Naturalization Service of the United States Department of Justice’? in 
violation of 18 U.S.C. §1001. Dismissing the count, the court said in pert: 


It does not appear in the indictment, although it is conceded by the 
U.S. Attorney, that the defendant isan alien. This raises the perplex- 
ing issue of whether or not the United States may indict and try an 
alien for a crime committed abroad. The precise question seems not 
to have been litigated before but we think the government does not 
possess such power. 

“It is a general rule of criminal law that the crime must be com- 
mitted within the territorial jurisdiction of the sovereignty seeking to 
try the offense in order to give that sovereign jurisdiction.” Yenkichi 
Ito v. United States, 9 Cir., 1933, 64 F.2d 73, 75. Certain exceptions 
have been made to the general rule. While crimes against private indi. 
viduals must still take place within the territory of the sovereign before 
the latter can properly assume jurisdiction, certain crimes directed 
toward the sovereign itself may be tried within the jurisdiction even 
though committed without. . . . Jurisdiction in this latter situation 
is predicated upon the citizenship of the offender rather than the locus 
of the crime. Thus, an American citizen is subject to the laws of the 
United States wherever he may be. ... But an alien outside the 
territory of the sovereign is not so accountable... . 

The question of ‘‘whether States have a right to jurisdiction over 
acts of foreigners committed in foreign countries .. . ought to be 
answered in the negative. For at the time such criminal acts are 
committed the perpetrators are neither under the territorial nor under 
the personal supremacy of the States concerned. And a State can only 
require respect for its laws from such aliens as are permanently or 
transiently within its territory. No right for a State to extend its 
jurisdiction over acts of foreigners committed in foreign countries can 
be said to have grown up according to the Law of Nations, and the 
right of protection over citizens abroad held by every State would 
justify it in an intervention in case one of its citizens abroad should be 
required to stand his trial before the courts of another State for 
criminal acts which he did not commit during the time he was under 
the territorial supremacy of such State.” Oppenheim, International 
Law, sec. 147 (8rd ed. 1920). 


4 President Alfaro gave an individual opinion dissenting from part of the award deal- 
ing with the non-exhaustion of local remedies but concurring in the conclusion. Pro- 
fessor Spiropoulos was unable to concur in the award and gave a full dissenting opinion, 
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In only one instance has an alien been held accountable by the 
United States for a crime committed abroad. In United States ex rel. 
Majka v. Palmer, 7 Cir., 1933, 67 F.2d 146, the alien was ordered de- 
ported for having made false statements under oath to an American 
Consul abroad when applying for a passport. But deporting an alien 
for perjury is far different from indicting and trying him for a crime 
committed abroad. 

There is a line of decisions which might, on first reading, be thought 
to constitute authority for the government’s position in this case. In 
Commonwealth v. Macloon, 1869, 101 Mass. 1, a British subject was 
convicted of manslaughter in Massachusetts when the crime occurred 
on a British vessel on the high seas. But in that case, although the 
injuries were inflicted outside the jurisdiction, the victim ultimately 
died within the sovereign’s territory. Thus, jurisdiction was based 
on the fact that since the deceased actually died within the state, the 
erime occurred there. The court, however, was careful to point out 
that Massachusetts did not pretend to punish foreigners for crimes 
committed elsewhere. 

A similar result was achieved by the Supreme Court in Strassheim 
v. Daily, 1911, 221 U. S. 280... . But this type of case is materially 
different from the one at bar. Here the defendant’s crime was com- 
plete the moment she made the false statement; no further acts within 
the United States were necessary to complete the offense. 

Article 3, §2 of the Constitution and 18 U.S.C. §3238 do not, by their 
express terms, give the government authority to try an alien for a 
erime committed abroad. These provisions, along with the Sixth 
Amendment refer solely to venue and not to jurisdiction. They give 
no indication of any intent to enlarge the scope of the United States’ 
judicial authority. This becomes abundantly clear when considered in 
the light of the United States’ refusal to accept jurisdiction over aliens 
for crimes committed abroad, see Hackworth, Digest of International 
Law, sec. 315 (1941), and its strenuous objection when foreign coun- 
tries have presumed to assert jurisdiction over American citizens for 
erimes committed here. Moore, International Law Digest, sec. 201 
(1906). 


Note: The United States Court of the Allied High Commission for Ger- 
many, Area Five, in 1954 convieted a Czechoslovak national of assaults 
which he had committed against German prisoners in his charge in an 
internment camp in Czechoslovakia. The court relied on section 4 of the 
German Criminal Code which provides for the application of German 
criminal law to an alien who has committed abroad an offense against a 
German national if the offense is punishable under the law of the place 
of commission. Office of the United States High Commissioner for Ger- 
many v. Hrnecek, unreported, noted in 41 Cornell Law Quarterly 276 
(1956). 

In United States v. Kinsella, 187 F. Supp. 806 (S.D. West Va., Jan. 16, 
1956), trial by a United States court martial of the civilian wife of an 
American Army officer stationed in Japan for murder in that country was 
held constitutional. Noting the ‘‘well recognized maxim of the law of 
nations that a citizen of one country who committed a local crime in another 
country is amenable to the laws of the latter,’’ the court indicated that a 
person accused of ‘‘a purely local crime in a foreign country” may not 
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“claim any of the procedural rights guaranteed in the Constitution of the 
United States.’’ 


Jurisdiction over crimes—British aircraft abroad—application of 
British law 

R. v. Martin, [1956] 2 All Eng. L, R. 86. 

England, Central Criminal Court, March 22, 1956. Devlin, J. 


Defendants were indicted under the Dangerous Drugs Act, 1951, end 
the Dangerous Drugs Regulations, 1953, reg. 3, for being in unlawful pos- 
session of opium which, it was alleged, they carried from Bahrein to Singa 
pore on British aircraft while being employed on such aircraft. Reg. 3 
provided: ‘‘A person shall not be in possession of a drug unless he is gen- 
erally so authorised... .’’ The prosecution conceded that the regulation 
by itself applied only to the possession of drugs in England and that non 
of the aircraft were in England at the time of the alleged unlawful pos 
session of the opium, but relied on section 62(1) of the Civil Aviation Act. 
1949, 12, 13 & 14 Geo. 6, ¢.67, which read as follows: 


Any offence whatever committed on a British aircraft shall, for the 
purpose of conferring jurisdiction, be deemed to have been commitiec’ 
in any place where the offender may for the time being be. 


The court quashed the indictment on the ground that ‘‘this is not an offence 
committed on a British aircraft, because the regulation creating the offence 
does not apply to acts done on British aircraft outside England,’’ but not 
‘‘on the ground that I have no jurisdiction,’’ saying in part: 


It is convenient before I look again at §62 of the Civil Aviation 
Act, 1949, that I should consider the general background of the law 
against which, as it were, it has to be construed . . . the position is 
conveniently summarized in Archbold’s Criminal Pleading Evidence 
and Practice (38rd Edn.), at p. 28, where it says this: 


‘No British subject can be tried under English law for an offence 
committed on land abroad, unless there is a statutory provision to 
the contrary. ... A foreigner is not liable under English law for 
an offence committed on land abroad... .”’ 


That is the position under common law. Various statutes have 
modified the general principle so that English criminal law may apply 
to acts done abroad in specific cases... . Generally speaking, even 
where the jurisdiction is extended by statute, it applies only to Briti-h 
subjects, whereas the contention of the prosecution here is. and mu~ 
be, that it applies to every person on a British aircraft whether he be a 
British subject or not. 

How far does English criminal law apply to British ships which a'e 
outside this country? The position is dealt with generally, and 
sufficiently for my purpose, in Archbold’s Criminal Pleading Evidence 
and Practice (33rd Edn.), at p. 33, where the author says this: 


‘‘By the Offences at Sea Act, 1536, s.1 [28 Hen. 8 ¢.15], it was 
provided that treasons, felonies, robberies, murders and confeder- 
acies thereafter committed in or upon the sea, or in any other haven, 
river, creek, or place, whereon the admiral had or pretended to 
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have jurisdiction should be inquired of, ete., in such shores and 
places in the realm as should be limited for that purpose by the 
King’s commission. ” 


Then the author sets out various other statutes which have applied 
the same method of trial principally to cases of piracy and so forth. 
. . . I have not noticed any case in which a statutory regulation of this 
sort has been applied to a British ship. 

This is the position so far as foreign land is concerned and so far as 
British ships abroad are concerned. The similar problems that arise 
in relation to British aircraft are all left to be settled by the Civil 
Aviation Act, 1949, s.62. The prosecution submit that, unless the 
section is given the meaning which they contend it should have, it is 
virtually meaningless. For, they say, at common law no act done 
outside England is an offence against English law . . . the prosecution 
say that s.62 must be given a construction which is wide enough to 
make it an offence-creating section. It begins with the words ‘‘ Any 
offence whatever committed on a British aircraft,’’ and, since it thus 
starts by apparently assuming that the act to be considered is an of- 
fence before the words of the section operate on it, the prosecution 
say that the word ‘‘offence’’ must be construed as if it read ‘‘any act 
which if done in England would be an offence.’’ No doubt so wide a 
construction would sustain the prosecution’s submission. .. . It is 
most unsatisfactory if there is to be complete lawlessness on British 
aircraft, but, on the other hand, it can hardly be satisfactory if a 
foreigner travelling from one place to another, thousands of miles from 
England, is to be held liable for infringing regulations about which 
he cannot have any possible knowledge at all. Where inconvenience 
is alleged on both sides, the only safe course, and perhaps the only 
safe course in any event, is to look at the words of the statute and 
apply a strict grammatical construction. .. . What the Act appears to 
postulate is this, that before the section operates at all there must be 
inquiry whether any offence has been committed; if an offence has 
been committed, then s.62(1) ... determines the place where it 
should be tried. If, however, it is conceded, as it is in this case, that 
apart from s.62(1) no offence has been committed, it must follow that 
the section has no operation at all. 

Having reached this conclusion, I wish to make it clear that I 
do not think that it necessarily follows that any act that, is committed 
on board a British aircraft cannot be made subject to British criminal 
law. I propose to explain the distinction that I have in mind, not 
only because I must satisfy myself that this case does not fall within 
it, but also because it would be most undesirable if it were thought it 
necessarily followed from this decision that anything could be done on 
board a British aireraft with impunity. 

There is a distinction in my judgment between what I may call 
the nature of an offence and the ingredients which have to be present 
before an offence is committed at all on the one hand, and, on the other 
hand, the question of what courts are to assume, or are to be given, 
jurisdiction when the offence has been committed. .. . In a erime 
that is the creation of statute, regard must be had to the terms of the 
statute for a definition of the nature of the crime; and if the effect of 
the statute is limited territorially, then so is the nature of the crime. 
Crimes conceived by the common law, however, which are mostly of- 
fences against the moral law, such crimes as murder and theft, are 
not thought of as having territorial limits. They are universal of- 
fences. Murder is a crime whether done in France or in England; but 
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if done in France the English courts would not under the common las, 
assume jurisdiction to punish it because that would be an infringe- 
ment of French sovereignty. It looks as if this principle was at th. 
back of the application of English law to English ships on the high 
seas. It will have been observed from the terms of the old statut? 
which I quoted—the Offences at Sea Act, 1536—that it does not say 
that certain things which if done in England would be treasons, 
felonies, robberies, and so on, are also to be treasons, felonies, robberies, 
and so on, if committed on a British ship. The statute assumed tha’ 
they were felonies and that the only question was whether the adm'ra' 
had jurisdiction over them. . . . Broadly speaking, therefore, distine 
tion can be drawn between offences which are offences against she 
moral law and are to be regarded as wrong wherever they are ecm 
mitted, and offences which are merely breaches of regulations that arc 
made for the better order or government of a particular place suck 
as a public house, or a particular area such as the county of Middlesex 
or a particular country such as England. 

Now with regard to the offence charged here . . . it is abundantly 
plain, as it is indeed conceded, that this by its nature is only ar 
offence if the act done takes place in England... . 

I am not saying that s.62 applies to offences at common law. I heve 
not heard that point argued and it may have to be argued hereafter. 
What I am saying is that s.62 does not apply to a statutorv offence 
which by the terms of the statute that creates it is local and not uni- 
versal in character. ... I wish . . . to make it clear that the decision 
which I have given is a decision which is to be regarded as applying to 
the particular offence which I have had to consider under the Daner- 
ous Drugs Regulations, 1953... . I think that this court has got 
jurisdiction to try offences that are committed on British aircraft, and 
I think that that is the effect of s.62 of the Civil Aviation Act, 1949. 


Foreign confiscatory legislation—exchange control measures—German 
Moratorium Law of 1933—effect of war on contracts 

In RE CLAIM BY HELBERT Wace & Co. Lro. [1956] 2 W.L.R. 188. 

England, Chancery Division, Dee. 8, 1955. Upjohn, J. 


Giving effect to the German Moratorium Law of 1933 as discharging a 
debt owed by a German company to an English company and governed 
by German law, the court rejected the contention that the Moratorium Lew 
was confiscatory and should not be recognized as affecting contractual 
rights except where German nationals were concerned, saying in part:? 


T start with the elementary proposition that it is part of the law of 
England, and of most nations, that in general every civilized state must 
be recognized as having power to legislate in respect of movabl + 
situate within that state and in respect of contracts governed by tie 
law of that state, and that such legislation must be recognized by other 
states as valid and effectual to alter title to such movables and to sus- 
tain, modify or dissolve such contracts... . 

To this general principle . . . there are undoubted limitations or 
exceptions as the following examples show: 


(3) English courts will not recognize the validity of foreign legisla- 
tion aimed at confiscating the property of particular individuals cr 


1 Footnotes omitted. 
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classes of individuals; Banco de Vizcaya v. Don Alfonse de Borbon y 
Austria ... and see Anglo-Iranian Oil Co. v. Jaffrate (The Rose 
Mary), where Campbell J., sitting in the Supreme Court of Aden, held 
certain laws of the State of Persia which he found to be passed to 
nationalize the plaintiff company only without compensation were con- 
fiseatory and ineffectual to pass title. . 

I do not challenge the correctness of the decision in the Rose Mary 
case upon the facts of that case, but Campbell J. came to the con- 
clusion that the authorities both of this and other countries justified 
the formulation of a more general principle, namely: (1) all legislation 
that expropriates without compensation is contrary to international 
law; and (2) that such law is incorporated in the domestic law of 
Aden and accordingly such legislation will not be recognized as valid 
in the courts of Aden. Unless the law of England takes a different 
view of international law from the law of Aden, the judge’s con- 
clusions can only be correct if his interpretation of Aksionairnoye 
Obschestvo A. M. Luther Co. v. James Sagor & Co. and Princess Paley 
Olga v. Weisz is correct. Those cases ... established the principle 
that this court will not inquire into the legality of acts done by a 
foreign government in respect of property situate in its own territory. 
Campbell J. considered that principle to be valid only where the 
property confiscated belongs (as in both those cases) to subjects of the 
confiscating state. However, all three judgments in Luther v. Sagor 
laid down the principle in perfectly general terms and it was in no way 
limited, at any rate in express terms, to a recognition of the validity of 
such legislation in relation only to nationals of the confiscating 
state... . 

Tn equally general terms were the judgments of two members of the 
courl in Princess Paley Olga ~ Weisz. It seems clear (hat Aeration 
L. J. drew no distinction between the operation of legislation upon the 
property of a national of the confiscating state and a foreigner who 
had movables in the state... . 

In In re Banque des Marchands de Moscou (Koupetschesky), Royal 
Exchange Assurance v. The Liquidator (which does not appear to have 
been cited to Campbell J.) Vaisey J. expressed the view that the 
general principle was not limited to nationals of the confiscating state. 
I respectfully agree with him, for it seems to me that on this question 
nationality must be irrelevant. If the principle be true in respect 
of a state in relation to its own nationals, it must surely be conceded in 
relation to those persons who, though not subjects of the state, never- 
theless bring their movables within its jurisdiction for business or 
private reasons or for the like reasons enter into contracts governed 
by the law of the state, and in general enjoy the same benefits and 
protection and are subject to the same disadvantages and disabilities 
as subjects of the state. 

With all respect to Campbell J., I think Luther v. Sagor and 
Princess Paley Olga v. Weisz laid down principles of general applica- 
tion not limited to nationals of the confiscating state. 

In my judgment the true limits of the principle that the courts 
of this country will afford recognition to legislation of foreign states 
in so far as it affects title to movables in that state at the time of the 
legislation or contracts governed by the law of that state rests in 
considerations of international law, or in the scarcely less difficult 
considerations of public policy as understood in these courts. Ulti- 
mately I believe the latter is the governing consideration. But, what- 
ever be the true view, the authorities I have reviewed do show that these 
courts have not on either ground recognized any principle that con- 


1956] JUDICIAL DECISIONS 685 


fiseation without adequate compensation is per se a ground for re- 
fusing recognition to foreign legislation. That view is further sup- 
ported by the authorities on exchange control legislation which I must 
now consider. 

It cannot be doubted that legislation intended to protect the economy 
of the nation and the general welfare of its inhabitants regardless of 
their nationality by various measures of foreign exchange control or by 
altering the value of its currency, is recognized by foreign courts al- 
though its effect is usually partially confiscatory. Probably there is 
no civilized country in the world which has not at some stage in its 
history altered its currency or restricted the rights of its inhabitants 
to purchase the currency of another country. Most countries, includ- 
ing the United Kingdom, are restricting those rights at this very mo- 
ment. In individual cases the result of such legislation is in fact to 
confiscate in some degree private rights of property but the right of 
the state to do so has never been challenged... . 

In my judgment these courts must recognize the right of every 
foreign state to protect its economy by measures of foreign exchange 
control and by altering the value of its currency. Effect must be 
given to those measures where the law of the foreign state is the proper 
law of the contract or where the movable is situate within the terri- 
torial jurisdiction of the state. That, however, is subject to the quali- 
fications that this court is entitled to be satisfied that the foreign law 
is a genuine foreign exchange law, that is, a law passed with the genu- 
ine intention of protecting its economy in times of national stress and 
for that purpose regulating (inter alia) the rights of foreign creditors, 
and is not a law passed ostensibly with that object, but in reality with 
some object not in accordance with the usage of nations... . 

Further, while every state is in the best position to know what 
measures of control are best suited to its particular needs, and must 
be allowed much latitude in its choice of control weapons, there are 
limits in the recognition to be afforded to such legislation; and this 
court must be entitled to consider whether, looking at all the circum- 
stances, the law is so far-reaching in its scope and effect as really to 
offend against considerations of public policy of this country... . 

The general scheme of the legislation was this. The debtor was to 
make payments into a government agency on behalf of the creditor. 
Such payments were to be credited to each creditor and payment out 
was to be made at such date as the Reichsbank should fix. That is not 
unlike a blocked account. There was an economic blizzard blowing in 
the early 1980’s; even the United States felt its force, as we are re- 
minded by the International Trustee case. It had led this country to 
suspend the gold standard in September, 1931. I must assume that 
the genuine object and purpose of this Moratorium Law was to prevent 
a scramble for payment among Germany’s foreign creditors, which 
might have resulted in another collapse of the mark; I must assume 
that the intention of the German law was to ensure so far as possible 
that when the storm had passed trading and debtor and creditor re- 
lationships might be resumed in an orderly manner. In my judgment, 
this was foreign exchange control legislation which must be recognized 
by this country as effective to modify contractual obligations where 
the proper law is German. 


The court further held that the war did not make illegal payments by the 
German debtor into the German government agency by which the debt was 
discharged. 
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Nore: A contract for the export of goods from India to South Africa in 
violation of Indian regulations prohibiting such export was held unenforce- 
able in English courts. The regulations were held not to be penal, revenue, 
confiscatory or political laws such as English courts would disregard, al- 
though they were enacted because of a dispute between India and South 
Africa concerning the treatment of Indians, and provided for confiscation 
of the goods and the imposition of a penalty on the shipper. Regazzoni v. 
K. C. Sethia (1944) Ltd., [1956] 2 W.L.R. 204 (England, Q. B., Dee. 19, 
1955). 


Treaties—executive agreements—validity—U. S. Constitution—Philip- 
pine Constitutton—full powers—coercion 

USAFFE VETERANS Association, INC., v. TREASURER OF THE PHILIP- 
PINES.! Civil Case No, 24277. 

Philippines, Court of First Instance of Manila, Jan. 5, 1956. Barot, J. 


In a number of statutes enacted between 1941 and 1946, the Congress of 
the United States appropriated sums of money for the expenses of the 
military forces of the Commonwealth of the Philippines called into the 
service of the United States. In 1948 and 1949, agreements made by the 
Commanding General of the Philippine Command of the United States 
Army and the Chief of Staff of the Armed Forces of the Philippines pro- 
vided for the return to the United States of sums advanced to the Philip- 
pine Army out of these appropriations in excess of the total amount of 
claims approved by certain dates. On November 6, 1950, an agreement 
signed by the Philippine Secretary of Foreign Affairs and the U. S. Sec- 
retary of the Treasury (the Romulo-Snyder Agreement)?’ released the 
Philippines from the obligation of immediate repayment and provided for 
repayment of these sums to the United States in ten annual installments 
beginning in 1951, constituting, in effect, a loan by the United States to 
the Philippines. Between 1951 and 1954, a total of $33,187,663.24, includ- 
ing interest, was repaid to the United States under this agreement. 

Plaintiff sought a judgment declaring the Romulo-Snyder Agreement 
null and void, holding all payments made under it to the United States 
illegal, enjoining defendants from disposing of the balance of the funds, 
and compelling them to turn over this balance to the Finance Service of 
the Armed Forces of the Philippines for payment of pending claims of 
members of the Armed Forces of the Philippines. 

The complaint was dismissed. The court, after finding that the owner- 
ship of the funds had not passed from the United States to the Philippines, 
considered the validity of the Romulo-Snyder Agreement and said in part: 


A treaty requiring ratification by the Senate is not the only form 
of international compact. .. . In the United States, the President has 
pursued two parallel procedures in consummating international agree- 
ments. One is the treaty-making procedure and the other is what 
McDougal and Lans term agreement-making procedure. . . . The first 


1A copy of this decision was made available by Colonel Howard 8. Levie of Wash- 
ington, D. C. 21 U.S.T. 765. 
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requires the concurrence of two-thirds of the members of the Senate; 
the other is entered into by the President alone as the organ of foreign 
relations without the Senate’s intervention. . . 

Agreements entered into by the President without the participation 
of the Senate are known as executive agreements. The term, though, 
is one of popular usage solely and no instrument by its own terms has 
ever been so designated. . . . On the basis of American practice, ex- 
ecutive agreements fall under two classifications: (1) agreements af- 
fecting external relations made pursuant to acts of the Congress of 
the United States, and (2) agreements concluded as purely executive 
acts without legislative authorization. .. . 

While an executive agreement is not a treaty possessing the dignity 
of one requiring ratification, it is nonetheless an international com- 
pact. ... From the point of view of international law, a treaty and 
an executive agreement are alike in that both give rise to equally bind- 
ing obligations upon the countries that enter into them. ... The dis- 
tinction between the two is thus purely constitutional and has no in- 
ternational significance. ... 

The applicability of the foregoing principles to the conduct of for- 
eign affairs of the Republic of the Philippines under its Constitution 
cannot be seriously doubted. Commentators of our Constitution so 
concede. The reason is that our Constitution, with but few innova- 
tions which do not touch on the conduct of foreign affairs, have [sic] 
been patterned after the Constitution of the United States. 

As in the United States, the constitutional grant of the treaty-making 
power to the President of the Philippines and the Senate (Sec. 10(7), 
Art. VI) does not exhaust the power of the President over interna- 
tional relations. . . . Indeed, Section 22(2) of Article V of the Con- 
stitution of the Philippines, which authorizes the President ‘‘to fix, 
within specified limits, tariff rates, import or export quotas, and ton- 
nage and wharfage dues,” clearly implies the authority of the Presi- 
dent to conclude executive agreements. It is true that the subjects of 
executive agreements the President may conclude are specified in said 
section, but according to Dean Sinco, ‘‘this does not exhaust the entire 
list of acts which Congress may authorize the President to embody in 
executive agreements.’’ (Sinco, Philippine Political Law, 10th ed., 
p. 305.) 

But the plaintiff denies the character of the Romulo-Snyder Agree- 
ment as an executive agreement, and confidently asserts that it is a 
mere administrative arrangement, because, according to plaintiff’s 
counsel, Secretary Romulo and Governor Cuaderno had no written au- 
thority from the President to negotiate or sign the agreement. Too, 
according to counsel, the agreement was signed by the Secretary of 
the Treasury of the United States and not by the Secretary of State. 

Quite apart from the presumption that Governor Cuaderno [of the 
Central Bank of the Philippines] was authorized by his Government 
to negotiate and Secretary Romulo to sign the Romulo-Snyder Agree- 
ment (Sec. 69(1), Rule 123, Rules of Court), which the plaintiff has 
not even attempted to overthrow, the cables from Governor Cuaderno 
to Manila and from Deputy Governor Calalang and President Quirino 
to Washington (Exhibits 8, 9, 10, 13, 15, 17) during the negotiation 
and immediately after the signing of the agreement, conclusively show 
that Governor Cuaderno had full powers to negotiate and Secretary 
Romulo to sign. That Governor Cuaderno did not sign the agreement 
is not important; in practice, one may represent his government in the 
negotiation and another in the signing of an international compact. 
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Moreover, the court knows of no law, international or municipal, 
which requires that the representatives of a State negotiating and 
signing an international agreement must have the written authority 
to negotiate and sign. There is even authority holding that an in- 
ternational agreement to be binding need not be written... . 

If an international agreement to be binding need not be reduced 
to writing, with stronger reason the authority of the agent who ne- 
gotiates or signs an international agreement need not be in writing to 
render that agreement binding. 

The other point raised by the plaintiff is that the agreement was 
not signed by the Secretary of State of the United States Government. 
Suffice it to recall that through the Postmaster General the President 
of the United States prior to the signing of the Romulo-Snyder Agree- 
ment had concluded postal and money order conventions; through the 
Secretary of the Treasury he had entered into agreements for the 
making of loans to foreign powers and through the aid of a particular 
commission he had entered into important arrangements for the re- 
fund of loans made to such powers. Anyone, in fact, may be ap- 
pointed agent of a State for the purpose of negotiating or signing an 
international agreement. Not infrequently, special commissioners are 
appointed to negotiate and sign executive agreements. .. . 

Citing Schuman who holds that an executive agreement is not a legally 
binding compact and ‘‘binds only the administration that concluded 
it’ (Schuman, International Politics, 4th ed., p. 159), plaintiff also 
argues that the Romulo-Snyder Agreement ‘‘is at best a mere execu- 
tive promise which creates no rights, assumes no obligations and is 
subject at any time to a unilateral act of revocation.’’ No advantage 
can be gained in arguing the point, first because the authority cited 
adds that ‘‘it (the executive agreement) may be continued in force at 
the option of the succeeding administration’’; second, because the 
present administration, which succeeded the administration that con- 
cluded the agreement, has elected to honor the agreement; and third, 
because should the Philippine Government terminate the agreement 
the courts are not the proper organ thereof to do the act of revocation. 

The court holds that the Romulo-Snyder Agreement is an executive 
agreement falling under the class authorized by the legislature. Ex- 
hibit 10, Governor Cuaderno’s cable to President Quirino on October 
29, 1950, shows that in Washington during the negotiation the legal 
questions with reference to the authority to enter into the loan agree- 
ment covering the USAFFE funds then in the Philippine National 
Bank, were examined, discussed and, inferentially, resolved in favor 
of such authority, otherwise the loan would not have been granted. 
It was, in fact, negotiated and concluded pursuant to authority 
granted the President of the Philippines by Republic Act No. 16, as 
amended by Republic Act No. 218. As an international agreement 
concluded with prior authority from the Congress of the Philippines, 
it is binding upon the Philippine Government until it expires by 
reason of full performance thereof or otherwise terminated by one or 
the other contracting party, or by both. 

But even without congressional authority, still the validity of the 
Romulo-Snyder Agreement may not be seriously questioned, first, be- 
eause, as already pointed out, the President as the organ of foreign 
relations may enter into executive agreements alone without congres- 
sional authority. . . ; second, because the Congress of the Philippines 
in Concurrent Resolution No. 15, adopted on May 19, 1954, itself rec- 
ognized the binding force of the agreement. Moreover, as correctly 
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pointed out by defendants’ counsel, ‘‘it is not for the Philippine Gov- 
ernment or any of its organs to determine whether or not the Agree- 
ment contravenes the laws of the United States. Only the United 
States Government may make that determination. For courtesy and 
respect on the part of the Philippines require that it should not im- 
pose its own interpretation on the laws of the United States... .’’ 
The courts of one sovereign state will not sit in judgment upon the 
acts of another, done within its own territory. ... 

Plaintiff’s assertion that the Philippine Government acted under 
coercion when it entered into the Romulo-Snyder Agreement, is in- 
correct. The story of the negotiation leading to the signing of tac 
agreement is revealing, if unpleasant... . But it must be told, on 
view of plaintiff’s insistence that the Philippine Government shou'd 
unilaterally terminate the agreement. 

At the time of the negotiation the Philippine Treasury was empty 
and the Philippine Government had defaulted in the payment of its 
obligations . . . to repeat, our national treasury was empty, with ro 
immediate prospect of replenishment from local sources... . 

As a last, desperate resort we turned to the United States Govern- 
ment for aid. Washington was understanding and sympatheric; tle 
United States Government was willing to give us a loan, but the only 
funds available for the purpose without prior congressional action 
were the USAFFE funds. To the funds our Government turned. 
The court is satisfied from an examination of the communications ex- 
changed ... that it was the Philippine Government that took the 
initiative in the negotiation leading to the loan, and that it was the 
Philippine Government, through Governor Cuaderno, that first sug- 
gested the USAFFE funds as the subject-matter of the loan when it 
was realized that no other funds were available for the purpose with- 
out prior congressional action. . . 

In view of the facts just narrated, the court feels that our Govern 
ment cannot unilaterally terminate the Romulo-Snyder Agreemen: 
without committing an act of bad faith and without seriously damag- 
ing this Country’s international standing. The highest considerations 
of international comity dictate that we abide by the terms of the 
agreement unless it is sooner terminated by mutal [sic] accord of the 
high contracting parties. 


Notes 


Foreign acts of state—trespass upon land in a foreign country— 
Federal jurisdiction 


The United States Court of Appeals, 2d Cir., remanded with directions 
to dismiss for lack of Federal jurisdiction an action to recover damages for 
defendant’s alleged trespass upon land in Nicaragua, since at common law 
such a ‘‘local’’ action could not be maintained in any jurisdiction except 
that in which the land was located, and a New York statute authorizing 
actions in New York for foreign trespasses could not enlarge Federal juris- 
diction, Noting that this ruling may be overruled by the Supreme Court, 
however, the court added that if the District Court had jurisdiction it cor- 
rectly dismissed the complaint on the merits,! since in order to decide for 
plaintiff it would have to hold invalid several domestic acts of the Govern- 


1See 49 A.J.I.L. 256 (1955). 
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ment of Nicaragua. Pasos v. Pan American Airways, 229 F.2d 271 (Jan. 
28, 1956). 


International claims—distribution of fund by domestic commission— 
judicial review 


Upholding the dismissal of a suit seeking to compel reconsideration of a 
decision of the Foreign Claims Settlement Commission denying plaintiff’s 
claim to a share in the Yugoslav Claims Fund, the U. S. Court of Appeals, 
Dist. Col, Cir., relied on Section 4(h) of the International Claims Settle- 
ment Act of 1949, 64 Stat. 13, which made the action of the Commission 
final and not subject to review, saying in part:? 


The legislative history of that section shows that Congress intended 
this prohibition to be of broad scope and effect. Congress knew that 
if each claimant could take his claim to the courts the Fund could 
not safely be distributed until every last litigation had been termi- 
nated. Considerations of both domestic and foreign policy called for 
the prompt distribution of the Fund and the ending of disputes be- 
tween Yugoslavia and the United States. 

No doubt the provisions of Section 4(h) do not bar certain types 
of judicial action. . . . We may assume for purposes of argument that 
the provisions of Section 4(h) would probably not prevent judicial 
relief in the situation—to illustrate—where a claimant is denied con- 
sideration by reason of his race, creed or color. No violation of eon- 
stitutional right is suggested here: plaintiff-appellant makes no con- 
tention, for example, that the United States has taken her property 
without paying for it. 

The court did not deem it necessary to pass on the contention that judicial 
review should be denied apart from the statute because the creation and 
distribution of the Fund were within the realm of foreign affairs. De 


Vegvar v. Gililland, 228 F.2d 640 (Dec. 22, 1955). 


U. S. anti-trust laws—application to acts abroad 


In a suit for treble damages, the United States anti-trust laws were held 
applicable to the acts of a United States corporation performed partly in 
a foreign country in execution of a conspiracy which was intended to and 
did affect the interstate and foreign commerce of the United States. Sanib 
Corporation v. United Fruit Company, 135 F. Supp. 764 (S.D.N.Y., Nov. 
22, 1955). 


Treaties-—reservations—Safety of Life at Sea Convention—conflict with 
municipal law—admiission of aliens 


Holding that under the U. 8. Immigration and Nationality Act of 1952 
an immigration officer has the discretionary power to refuse an alien sea- 
man the privilege of remaining for a period not to exceed 29 days until he 
departs as member of the crew of a vessel other than the one on which he 
arrived, the United States District Court, E.D. Virginia, in Savelis v. 
Vilachos, 137 F. Supp. 389 (Nov. 25, 1955), rejected the contention that 


2 Footnotes omitted. 
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paragraph 1 of the United States ‘‘reservations’’ to the 1929 International 
Convention for the Safety of Life at Sea, 50 Stat. 1306,* conferred on alien 
crewmen a substantive right to land in the United States free of restraint, 
and to reship on any vessel, saying in part: 


This contention is without merit. The reservation to a treaty or con- 
vention confers no substantive rights; it merely serves as a limitation 
to the provisions agreed upon in the treaty or convention. It is only 
necessary to examine the provisions of the convention to ascertain that 
no such substantive rights were conferred. Even if inconsistent witk 
an Act of Congress, the latest in date controls. . . . but, as previously 
indicated, there does not appear to be any conflict or any provision of 
that Convention that would afford petitioners any substantive right. 


Th 


Oo 


court also upheld the constitutionality of the 1952 Act, remarking: 


The power of the United States to exclude aliens from entering the 
country is a fundamental element of sovereignty, emanating not orly 
from legislative power but also from the inherent power of the execu- 
tive to control the foreign affairs of the nation. 


Succession of states—land grants—treaty of 1848 with Mexico 


A patent issued in 1858 under the Act of March 3, 1851, enacted to carry 
out the obligations of the United States under the Treaty of Guadalupe 
Hidalgo with Mexico, February 2, 1848, 9 Stat. 922, and the supplementary 
Protocol of Querétaro of May 26, 1848, with respect to land grants in the 
ceded territories, was held to have conveyed title to minerals beneath the 
soil, although the land had been held as agricultural land the ownership 
of which under Mexican law did not include mines or minerals below the 
surface. Blue v. McKay, 136 F. Supp. 315 (Dist. Col., June 24, 1955). 


International aviation—entry in distress—customs 


Undeclared diamonds on the person of a passenger arriving in the United 
States on board an airliner on a flight between Europe and Canada, which 
had to land in the United States ‘‘because of unforeseen flying conditions,” 
were held subject to forfeiture under 19 U.S.C. § 1497, although ‘‘no one 
contemplated at the outset of the journey, that the passenger plane would 
stop in the United States,” and the passenger, who had not intended to 
enter the United States, made upon arrival arrangements to proceed to 
Canada ‘‘by the first available transportation.’’ He did not declare the 
diamonds when a customs officer ‘‘did approach him.’’ United States v. 
532.33 Carats, 137 F. Supp. 527 (D.Mass., Jan. 19, 1955). The court said 
in part: 

1 Described in the Presidential Proclamation as an ‘‘understanding,’’ this ‘‘reservo- 
tion’’ reads as follows: ‘‘ (1) That nothing in this convention shall be so construed as 
to authorize any person to hold any seaman, whether a citizen of the United States of 
America or an alien, on board any merchant vessel, domestic or foreign, against his will 
in a safe harbor within the jurisdiction of the United States of America, when such sea- 


man has been officially admitted thereto as a member of the crew of such vessel or to 
compel such seaman to proceed to sea on such vessel against his will.’’ [Ed.] 
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The government of the United States has a legitimate concern to dis- 
cover what any one coming to the United States, whether intentionally 
or not, whether by force of circumstances or by design, has on his 
person. Indeed, knowledge as to what a traveler has on his person 
may cast some light on how long he intends to stay, and whether he is 
truly in transit. It may indicate whether he would or would not take 
advantage of the accident of his unintended landing in the United 
States to make an importation that he had not originally contem- 
plated. Even if the considerations just set forth were not present, 
the statute and the regulation embody a policy of requiring whoever 
crosses our border to show what he brings with him. Matters of pub- 
lic safety and health, as well as matters of fiscal policy, require, or at 
any rate support, rigid adherence to the demand for disclosure set 
forth in the statute and regulation. 


International aviation—Warsaw Convention 


Article 28 of the Warsaw Convention, 49 Stat. 3000, was construed as 
constituting consent by a foreign carrier, in a case subject to the provi- 
sions of the convention, to be sued in any of the places enumerated in 
the article, making personal service of process unnecessary. Berner v. 
United Airlines, 149 N.Y.S. 2d 335 (N.Y. Sup. Ct., Spec. Term, N.Y. Co., 
Jan. 30, 1956). 

The omission of agreed stopping places from the ticket was held not to 
deprive the carrier, under Article 3 of the Warsaw Convention, of the 
benefits of limitation of liability provided in Article 22. Preston v. 
Hunting Air Transport Ltd., [1956] 2 W.L.R. 526 (England, Q.B., Jan. 
30, 1956). 

For other cases on the Warsaw Convention see 22 Journal of Air Law 
and Commerce 473, 492, 493 (1955). 


Workmen’s compensation—national treatment clause—ireaty of com- 
merce with Italy—effect of treaties in American courts—treaty- 
making power—interpretation of treaties 


The decision of the Appellate Division, N. Y. Supreme Court, in Iannone 
v. Radory Construction Corporation, digested in 49 A.J.I.L. 571 (1955), 
was affirmed in a memorandum decision by the N. Y. Court of Appeals on 
March 15, 1956 (1 N. Y. 2d 671). 


War—meaning of term 


In Morgan Estate, 2 D. & C. 2d 480 (Pa. Orph. Ct., Luzerne Co., Oct. 13, 
1954), the word ‘‘war,’’ as used in a statute permitting persons 18 years 
of age or older in the Armed Forces of the United States in time of war to 
dispose of real and personal property, was construed in its popular sense 
as ineluding the Korean conflict in November, 1950. 


AMERICAN NATIONALITY CASES 


Naturalization. U. S. v. Bazan, 228 F.2d 455 (Dist.Col.Cir., Dee. 1, 
1955) (lack of evidence that relief from military service was granted) ; 
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Ceballos v. Shaughnessy, 229 F.2d 592 (2d Cir., Feb. 6, 1956) (effect of 
application for relief from military service); In re Nissen, 138 F.Supp. 
483 (D.Mass., Dee. 14, 1955) (ineligibility of conscientious objector whose 
beliefs were not based on religious training) ; Petitions of F- G- and E- 
E- G-, 137 F. Supp. 782 (S.D.N.Y., Jan. 24, 1956) (lack of good moral 
character) ; Petition of Ahrens, 138 F. Supp. 70 (D.N.J., Feb. 1, 1956) 
(eligibility despite objections to military service); Paris v. Shaughnessy, 
138 F. Supp. 36 (S.D.N.Y., Feb. 14, 1956) (ineligibility because of exemp- 
tion from military service) ; Petition of Reginelli, 119 Atl.2d 454 (Sup. Ci. 
of N.J., Jan. 3, 1956) (lack of good moral character). 

Actions to declare citizenship or for habeas corpus—jurisdiction, prore- 
dure and evidence. Ramos-Rivera v. Del Guercio, 227 F.2d 406 (9th Cir., 
Nov. 9, 1955) ; Orlassino v. Dulles, 136 F. Supp. 255 (E.D.N.Y., Nov. 29, 
1955) ; Jung Wai Mook v. Brownell, 228 F.2d 412 (9th Cir., Dec. 7, 1955): 
Yung Jin Teung v. Dulles, 229 F.2d 244 (2d Cir., Jan. 20, 1956) ; D’Addino 
v. Dulles, 136 F. Supp. 417 (E.D.N.Y., Nov. 3, 1954); Chin Nee Deu v. 
Dulles, 18 F.R.D. 350 (S.D.N.Y., Nov. 28, 1955); Yee Mee v. Dulles, 136 
F. Supp. 199 (W.D.Pa., Dec. 12, 1955) ; Lee Wing Get v. Dulles, 18 F.R.D. 
415 (E.D.N.Y., Dee. 20, 1955); Wong Fuey Ying v. Dulles, 137 F. Supp. 
470 (D.Mass., Jan. 26, 1956); Lee Kai Ngoon v. Dulles, 138 F. Supp. 84 
(D.Mass., Jan. 30, 1956). 

Denaturalization. U. S. v. Minker, 350 U. S. 179 (Jan. 16, 1956) (citi- 
zen may not be subpoenaed as ‘‘witness’’ to determine whether denaturali- 
zation proceedings should be instituted against him); U. S. v. Stromberg, 
227 F.2d 903 (5th Cir., Nov. 15, 1955); Corrado v. U. S., 227 F.2d 780 
(6th Cir., Dec. 16, 1955); U. S. v. Fisher, 137 F. Supp. 519 (N.D.DL, B.D., 
March 1, 1955); U. S. v. Lehmann, 136 F. Supp. 322 (N.D. Ohio, E.D.. 
Oct. 11, 1955) ; U. 8. v. Cardillo, 135 F. Supp. 798 (W.D.Pa., Nov. 16, 1955). 


AMERICAN CASES ON ENEMY PROPERTY AND TRADING WITH THE ENEMY 


Rashap v. Brownell, 229 F.2d 193 (2d Cir., Jan. 20, 1956); Leon v. 
Reichbach, 138 F. Supp. 449 (S.D.N.Y., July 11, 1955); Rusche v. 
Brownell, 136 F. Supp. 835 (Dist. Col., Dee. 22, 1955) ; Central Nat. Bank 
of Cleveland v. Brownell, 137 F. Supp. 686 (N.D. Ohio, E.D., Jan. 17, 
1956). 


U.S. bases in the Philippines—authority of U. S. provost marshals 


In Liwanag v. Hamill, Q.R. No. L-7881,1 the Philippine Supreme Court 
held on February 27, 1956, that an American Air Force officer, Assistant 
Base Provost Marshal at a U. 8. military base, had the authority to file a 
complaint of a criminal violation of the Philippine Internal Revenue Code 
within the base, although he was not a peace officer of the Republic of the 
Philippines. The Court noted that under the base agreement between the 
United States and the Philippines, Philippine laws continue to be in force 


1A copy of this decision was made available by Colonel Howard 8. Levie, of Wash- 
ington, D. C. 
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in the bases except as otherwise specified, and justices of the peace are ap- 
pointed by the President of the Philippines to hear cases in the bases; 
but no other officers of the Philippines are appointed in the bases. Allow- 
ing Philippine peace officers to go into the bases and make arrests or in- 
stitute prosecutions there, the Court thought, would give rise to conflicts 
of authority. It is understood, therefore, that the enforcement of Philip- 
pine laws is left to American officers, and it would be illogical to deny to 
them the power to prosecute violations of Philippine laws within the bases. 
It was intended, the Court concluded, to lodge the enforcement and prose- 
cution of offenses against Philippine laws in the bases with the peace offi- 
cers of the United States. 


Treaties—nature—powers of Canadian provinces—reciprocity in en- 
forcing judicial orders 


Reversing a decision of the Ontario Court of Appeal,? the Supreme Court 
of Canada upheld the validity of the Ontario Reciprocal Enforcement of 
Maintenance Orders Act which provides for the enforcement of maintenance 
orders in a reciprocating state, rejecting, inter alia, the contention that the 
reciprocal arrangement was in effect a treaty which the Province had no 
authority to make. Attorney-General for Ontario v. Scott, [1956] 1 D.L.R. 
2d 433 (Dec. 22,1955). Rand, J., said in part: 


A treaty is an agreement between states, political in nature, even 
though it may contain provisions of a legislative character which may, 
by themselves or their subsequent enactment, pass into law. But the 
essential element is that it produces binding effects between the par- 
ties to it. There is nothing binding in the scheme before us. The 
enactments of the two Legislatures are complementary but voluntary ; 
the application of each is dependent on that of the other: each is the 
condition of the other; but that condition possesses nothing binding 
to its continuance. The essentials of a treaty are absent; and it would 
be an extraordinary commentary on what has frequently been referred 
to as a quasi-sovereign legislative power that a Province should be un- 
able within its own boundaries to aid one of its citizens to have such 
a duty enforced elsewhere. The alternative entrance upon such a 
field by Parliament needs only to be mentioned to be rejected: and 
that authority must lie in the one or the other to effect such an ar- 
rangement is, in my opinion, indubitable. 


Sovereign immuntty—foreign rulers—India—probate proceedings 


The immunity of a ruler of a foreign state from suit without the consent 
of the Central Government of India, as provided in Sec. 86 of the Indian 
Civil Procedure Code and extended to a ruler of any former Indian State 
by See. 87-B of the Code, was held not to apply to probate proceedings. 
Indrajitsinghjt v. Rajendrasinghjt, A.I.R. 1956 Bombay 45 (Bombay High 
Ct., March 17, 1955). The court, referring to international law, said in 
part: 


But whatever the principle of International law may be, we are con- 
cerned with the statutory form that it has taken in our country. In 


2 See 49 A.J.I.L. 266 (1955). 
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the very forefront we notice that there is an important departure from 
the rule of International law because in India a Ruler of a Foreis:: 
State can be sued with the consent of the Central Government. Fur- 
ther in England a Foreign Ruler can waive the privilege of being sued. 

The Privy Council has held that the consent required under S. 86 
cannot be waived and therefore it would not be treading on safe 
ground to inquire what is the principle of International law and to 
construe S. 86 in the light of that principle. If the language of S. 8E 
permitted such a construction, perhaps it would not be objectionable 
to consider rules of International law because our country also is iv 
the comity of Nations, and there is no reason why we should not a+ 
much as other countries give effect to well settled principles of Inter 
national law. 

But if the language of the section is clear and is capable of only 
one construction in the context in which that language is used, ther 
in our opinion it would be an unjustifiable attempt on the part of thi 
Court to engraft upon the statutory provision a principle of Interna- 
tional law which the Legislature itself did not think it proper to do 


International claims—U. S. Foreign Claims Settlement Commission - 
U. 8. claims against Yugoslavia and Panama—war claims 


The activities of the U. S. Foreign Claims Settlement Commission and its 
predecessors are reported in Settlement of Claims by the Foreign Claims 
Settlement Commission of the United States and Its Predecessors fram 
September 14, 1949 to March 31, 1955 (U. S. Government Printing Office, 
Washington, D. C., 696 pp.). The report contains numerous and exten 
sive excerpts from the decisions of the Commission involving points of 
international law. 


BOOK REVIEWS AND NOTES 


General Principles of Law as Applied by International Courts and Tri- 
bunals. By Bin Cheng. London: Stevens & Sons Ltd.; Toronto: Cars- 
well Co., 1953. pp. lii, 495. Appendices. Index. $13.45. 


In this volume Dr. Cheng, Lecturer in International Law, University 
College, London, has added an interesting study to the numerous mono- 
graphs published in recent years on branches of international law. The 
title is based on Article 88, paragraph 1(c) of the Statute of the World 
Court which added to the categories of law available to the Court ‘‘The 
general principles of law recognized by civilized nations.” This nebulous 
phrase immediately raised controversial questions as to what are civilized 
nations. What are general principles of law—international law, munici- 
pal law, natural law? Must they be generally recognized? 

In the Preface the author thus focuses his work: 


In practice international tribunals have frequent recourse to these 
principles either to guide them in the application of rules of interna- 
tional law, or to decide cases where no specific rule exists. To inquire 
into the practical application of these principles by international 
courts and tribunals is the aim of the present study. 


Their decisions ‘‘at the present time constitute the most important means 
for the determination of rules and principles of international law.” 

The author has investigated in detail the decisions of international tri- 
bunals to ascertain these principles and shows how they are derived from 
four great principles recognized by civilized nations, which form the four 
parts of the book: First is the Principle of Self-Preservation, the para- 
mount right of a state to adopt the course best suited to maintain its in- 
tegrity and ensure the safety of the community, involving the treatment 
of aliens, expropriation of private property, military requisition (and jus 
angariae), measures to ensure public safety or avoid imminent dangers 
(such as suspension of traffic, moratoria, embargoes, state of siege and the 
like in time of peace, also military operations and measures connected 
therewith in time of war. The author further discusses the principle in 
its external application: on the high seas, in foreign territory (Caroline 
Case), self-help (reprisal). 

Second, the Principle of Good Faith which controls the exercise of rights 
by states. Especially is good faith an essential element in treaty relations 
—the negotiation and meaning of treaties, the actions sub spe rati, the 
performance of treaties, and their denunciation. The malicious exercise 
of a right, the fictitious exercise of a right so as to evade a law or a treaty, 
the exercise of a right when limited by an obligation, the abuse of a dis- 
cretionary right—all are to be weighed on the basis of action in good faith, 
t.e., in a reasonable, honest and sincere manner. 

The author applies the principle of good faith even to a duty to notify 
a proposed change in an officially proclaimed policy, to maintain a status 


696 
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quo, to abide by admissions (estoppel), to taking advantage of one’s cwn 
wrong, to basing a claim on an unlawful act, and, of course, all acts based 
on fraud. 

Third, General Principles of Law of Responsibility. After discussing 
the kinds of responsibility, the author comes to responsibility for unlawfu 
acts. He defines an unlawful international act as a violation of an inter 
national obligation for which responsibility arises immediately. In this 
connection, he considers the status of the local remedies rule and also th« 
problem of imputability in international law, i.e., in short, who can act ¢'o1 
and bind the state, including the case of rival governments in civil war. 
He concludes that the nature of the official act and the nature of the fune- 
tion of the official are the most important factors governing imputability. 

The author passes on to the principle of individual responsibility aad 
holds a state is not responsible for acts of private individuals unless it has 
itself failed in a duty. Under the principle of fault he discusses the ete- 
ments of fault (which he identifies as an unlawful act), its ratio to obliga- 
tion and to possibility (force majeure). And so he comes to the principle 
of integral reparation (excluding punitive damages) and then to the es- 
sential principle of proximate cause, including the problem of indirect 
damages, natural consequences, ete. 

Fourth, under General Principles of Law in Judicial Proceedings, the 
author covers the adjective law of international tribunals—the funda- 
mental requirements and limitations of jurisdiction (competence), interim 
measures on prima facie jurisdiction, the determination of the extent of 
jurisdiction, the rule that no one is to judge his own case, status of national 
arbitrators, the judicial equality of parties (full opportunity to be heard), 
character and weight of proof, and burden of proof. 

Next under this heading he considers the principle of res judicata, its 
meaning, limits and exceptions, and covers the various causes of nullity 
and voidability of final judgment. Finally he closes the book with an ex- 
amination of the principle of extinctive prescription, a specially good ex- 
ample of a principle of jurisprudence accepted by the law of all countries. 

The volume is admirably documented in extensive footnotes replete with 
references and with subsidiary quotations crisp and to the point. The in- 
dustry and acumen of the author have made it necessary for students, 
writers and jurists to consult this work at least as a starting point and 
guidepost for their own endeavors in this field. As pointed out in the 
foreword, there remains the need of studies in comparative law to show 
the scope and limits of the general principles common to the legal system. 
of civilized nations. 

L. H. Woousey 


The Law of Nations. (5th ed.) By J. L. Brierly. Oxford: The Clarendon 
Press, 1955. pp. ix, 331. Index. $3.00. 


First published in 1928, Professor Brierly’s introduction to the interna- 
tional law of peace is still the best book of its kind. The present edition, 
bringing the work up to date as of December, 1954, is twenty-five pages 
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longer than the fourth edition. It contains new sections on Proposals for 
Codification (pp. 79-83) and the Continental Shelf (pp. 180-185), and an 
extensive note on Peaceful Change (pp. 265-272), which is reprinted from 
The Outlook for International Law, published in 1944 and now out of 
print. Substantial revisions have been made in the 1949 treatment of the 
organization of the United Nations, the nature and effect of recognition of 
governments, the status of South-West Africa, territorial waters, reserva- 
tions to treaties, the use of the advisory jurisdiction of the International 
Court of Justice, the action that may be taken in repelling aggression, and 
the use of reprisals (see pp. 118, 140-148, 163, 171-179, 247-250, 303-307, 
and 325-326 of the present edition). 

The author’s comments on proposals for codification are made in the 
light of his experience as a member of the International Law Commission 
of the United Nations. He considers the codification of international law 
to be ‘‘only possible to the extent that decisions can be obtained for the 
draftsman’s guidance as to the law which the code is to contain’’ (p. 80). 
He evidently shares the feeling of ‘‘many international lawyers” that ef- 
forts of governments to reach agreement on codes offer less chance of 
success than efforts of lawyers of different nationalities to reach agree- 
ment on statements of rules of customary international law which might 
reveal ‘‘exactly where the law is defective and needs amendment’’ (p. 82). 

The legal problems that have arisen as a result of devlopments in the 
exploitation of the seabed may occur, as the author points out (p. 181), 
wherever the open sea is sufficiently shallow to permit of such exploitation. 
The term ‘‘Continental Shelf’’ as a legal term must therefore be under- 
stood ‘‘in a wider than the geological sense.” The ‘‘exploitation of the 
shelf’’ in this wider sense must inevitably ‘‘involve some interference with 
the freedom of the open sea as hitherto assumed to be established in the 
law,” but ‘‘there is no reason whatever why the legal status of the super- 
jacent waters as high seas or of the air space above these waters should be 
affected’’ (p. 184). The author believes that many of the continental shelf 
problems will have to be settled by agreement or by arbitration (p. 185). 

The note on peaceful change is helpful as a reminder of the fact, which 
some of us would like to forget, that, from the point of view of states that 
are dissatisfied with the existing distribution of world power and world 
resources, ‘‘peaceful change, which would give them what it is just that 
they should have,” may not be preferable to war, which, ‘‘if it succeeds, 
will give them what they want’’ (p. 271). 

Epaar TuRLINGTON 


Mar Territorial y Derecho Moderno. By Sergio Gutierrez Olivos. Santi- 
ago: Editorial Juridica de Chile, 1955. pp. 132. 


The Professor of International Public Law at the Catholic University 
of Chile has written a compact little volume dealing primarily with the 
agreement of 1952 between Chile, Ecuador, and Peru to claim control over 
their territorial waters to an extent of some 200 miles. After a summary 
of these arrangements (quoting the important texts) and of the second 
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conference at Lima in December, 1954, he considers them in relation te 
modern international law. It is a reasonable presentation, and not on 
depending upon eloquence or passion. He asserts that international law 
does not provide a three-mile limit, from which the high seas begin; he 
shows that the three governments abandoned the continental shelf doctr ne 
as the basis for their claims; he points to many exceptions to, or derogaticns 
from, the freedom of the high seas, some of them made by the states (pri- 
marily the United States) which protested against the claim made by the 
three states. Ile does not discuss the claim to ‘‘sovereignty and exelusive 
jurisdiction’’ for two hundred miles made by these states in comparis m 
with the lesser extension of control claimed by the United States. The 
foundation of his argument is the necessity for protecting the resources 
of the seas; he leaves the matter as a problem of the evolution of intir- 
national law to meet modern needs, a problem for which procedures are 
insufficient; consequently states are forced (quoting the International Lew 
Commission) to ‘‘unilateral methods of protection.” 
CLYDE EAGLETON 


Der Stand der Menschenrechte im Völkerrecht. By Heinz Curadve. 
Göttingen: Verlag Otto Schwartz, 1956. pp. xiv, 236. DM. 28.80. 


The German author, who has taught for years in the United States, 
undertakes in the book under review an investigation of the status of 
human rights in international law. The author fully sees the danger of 
the subject; namely, a confusion between lex lata and lex ferenda, the 
danger of mere wishful thinking. He watches out and is often very eriti- 
cal; yet perhaps he has not always escaped this danger. 

The first two chapters are preliminary investigations. The first chapter 
deals with the views of different schools concerning the nature of inte- 
national law, particularly the problem whether individuals can be or are 
subjects of international law. The second chapter investigates the problem 
of domaine réservé under the Covenant and practice of the League of 
Nations and under the Charter and practice of the United Nations. 

The third chapter is the principal part of the book. The author first 
examines human rights in the U. N. Charter, the history of the relevant 
articles, an analysis of the articles and of their meaning, a detailed scrutiny 
of the ‘‘Universal Declaration of Human Rights’’ and an equally detailed 
analysis of the Draft Conventions on Human Rights, as well as the efforts 
for their implementation. Then follows a detailed study of the European 
Convention on Human Rights (Rome, 1950) and an extremely eleborat.: 
study on the influence of that convention on the law of the Federal Re 
public of Germany (pp. 170-230). 

It is not possible, within the framework of a book review, to go into de- 
tails, as far as the exposition, and less so as far as criticism, is concerned. 
Much would have to be said on the author’s brief remarks concerning 
natural law. Wholly superficial and unjustified is the author’s criticism 
of Kelsen; even the exposition of Kelsen’s ideas is wrong. It is clear that 
any attitude according to which individuals cannot be subjects of inter 
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national law, is wholly untenable, for international law, like every legal 
order, determines itself who its subjects are. On the other hand, up to a 
short time ago it was correct to state that, in general, only states were sub- 
pects of international law, apart from the Holy See and insurgents recog- 
nized as a belligerent party (the latter do not constitute, as the author 
believes, a subjectivity of individuals). The author is also sometimes 
wrong as to precedents stated; e.g., breach of blockade is not a case of an 
international legal duty of an individual; breach of blockade is not an 
illegal, but merely a risky act. There were cases of individuals as subjects 
of international rights and duties; but these cases were rare, exceptional, 
and limited (from a mere right of petition to an exceptional right of bring- 
ing an action in an international.court, even against his own state). The 
treatment of Art. 2(7) by the United Nations is, like so much in United 
Nations practice, wholly political, The U. N. Charter does not contain 
legally binding international norms concerning human rights; the Uni- 
versal Declaration of Human Rights certainly is not legally binding. The 
draft conventions have hardly a chance of becoming law. Positive interna- 
tional norms are contained only in the Peace Treaties of 1947, the Austrian 
State Treaty of 1955, and the Understanding concerning Trieste. The 
rules of the Rome Convention of 1950 are also positive norms; but the im- 
plementation is lacking; there is no chance that the European Court of 
Human Rights will come into being. Also disappointing, on another 
regional basis, not dealt with by the author, is the development of this 
problem within the Organization of American States. 

It is astonishing to see how human rights are mistreated in a great part 
of the globe at a time when the United Nations theoretically proclaims 
them. It is also pertinent to direct attention to the increasing inhumanity 
of modern total war. Indeed the insistence on the international protection 
of human rights is the outcome of the very bad situation in which these 
human rights find themselves. Human rights were better protected in the 
nineteenth century, although the individual was only an ‘‘object’’ of inter- 
national law. To make the individual, in general, and not only exception- 
ally, a full-fledged subject of international law, would be a revolutionary 
development which would presuppose a radical change of the sociological 
foundations on which present international law is based. 

We agree with Charles De Visscher that the ‘‘subjectivity’’ of the indi- 
vidual is merely a technical issue. What matters is that international law 
is, like all law, for men; international law must protect human rights, 
because the human values, the dignity of the human person, are the ulti- 
mate reason of every rule of law. Such law must be anchored in ethical 
and religious convictions in order to be truly effective. 

While this reviewer has, as stated, points of criticism and his own views 
on this matter, he is happy to say that the book under review, by its de- 
tailed analysis of all real or proposed norms and their often penetrating 
appraisal, has its great merits. We point particularly to the above- 
mentioned elaborate study of the influence of the Rome Convention on 
West German law. This study, made for the first time, is of great value 
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not only to the international lawyer, but also to the West German attorney 
and judge. 
Joser L. Kunz 


Problèmes Juridiques des Emprunts Internationaux. By G. Van Hecke. 
Leiden: EB. J. Brill, 1955. pp. xviii, 310. Index. Gld. 38. 


The Belgian author of this studious monograph defines internationa: 
loans for his purposes as ‘‘all loans which at their conclusion admit o° 
an element of externality, under reserve of developments which especiells 
relate to international regulations on the one hand and diplomatic pro 
tection on the other,’’ whether they are long or short term, guaranteed o~ 
not, concluded between borrower and lender directly or put on the marlet 
The doctrine of conflict of contractual laws is basic to the study. M. Var 
Hecke examines each phase of each part of his subject from the point of 
view of theory and then indicates the extent to which it is adopted in 
national laws and jurisprudence. In addition to international courts anc 
tribunals, he cites decisions of Belgian, Netherland, British, American, 
French, German, Swiss, Italian, Austrian, Egyptian, and Scandinavian 
courts. 

The law applicable to international loans, direct from the lender or 
indirect as evidenced by bonds in one or more moneys, may vary between 
that of the place of concluding the contract, of the place of execution 
(payment), of the nationality or domicile of the debtor or creditor. As 
the proper law our author prefers that which has the most real connection 
in the concrete case, though the diversity of factors still leaves uncer- 
tainties. He favors treating state loans as civil contracts like private loans 
instead of submitting them to the law of the borrowing state. M. Van 
Hecke holds that a loan contract is an organic whole and should not, as 
the Restatement of the Law of Conflict of Laws (332 ff.) prescribes, he 
interpreted as to formation and validity by the place of conclusion and as 
to execution by the place of payment. 

Diversity in dealing with details such as capacity of the parties, initiation 
and form of the contract, defects in it, consideration, interpretation, non- 
performance, time limits, and penal liability is discussed at length and with 
clarity. The intricacies involved in paying off loans in national, foreign, 
fluctuating, inflated currencies, and the hazards of exchange, occupy 108 
pages. draped with 717 notes, a suggestive and surprisingly comprehensive 
treatment. Protection of the rights of creditors in case of non-performance 
js examined in a chapter in which recourse to municipal or international 
courts is made clearer in principle than any national practice exemplifics. 

M. Van Hecke has accomplished a synthesis of a very abundant treatise 
and juridical literature on an important segment of international private 
law. His analysis of every phase of each facet of his subject is so thorough 
that his notes—citations and supporting elaborations of points—number 
1897 in 296 pages. Yet he pays little attention to loans made through or 
under the auspices of international organizations, which have benefited by 
much past practice in drafting general bonds. The concluding chapter 
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refers to them and recommends adoption of rules such as the Projet de 
Règles Uniformes applicables auz Emprunts Internationaux published by 
the International Chamber of Commerce in 1947, as a standard. for writing 
contracts. However, he believes that, with more precision with respect 
to execution against a state, the Report of the League of Nations Committee 
for the Study of International Loans (C. 145. M. 93. 1939. IX.A) is better. 
Its adoption, he says, would ‘‘certainly contribute to the rebirth of con- 
fidence of private investors in international loans.’’ 
Denys P. Myers 


Anthologia Grotiana. The Hague: Martinus Nijhoff, 1955. pp. xviii, 224. 
FIL. 6.75. 


This useful volume of extracts from less familiar writings of Grotius is 
the fruit of collective research by a law club of Leyden University stu- 
dents bearing the name Societas Juridica Grotius. Guided by the counsel 
of the world-renowned teacher and practitioner of international law, Judge 
W. J. M. van Eysinga, to whom the book is dedicated, the editors have re- 
produced. 40 items, only four of which (61 pages) are from major works 
such as Mare Liberum, Introduction to the Jurisprudence of Holland, De- 
fence of the Lawful Government of Holland, and De Jure Belli ac Pacis. 
Preceding each extract is a brief but informative introduction. In the 
ease of items not in Dutch, a Dutch translation is given on the opposite 
page. The selections begin with a Greek ode written by Grotius at the 
age of twelve, and end with a paragraph from his will. They are chiefly 
taken from his poetical, dramatic, and historical works, or from his cor- 
respondence with contemporary scholars and statesmen. His philological 
and theological works are not represented; it is unfortunate that an ex- 
ception was not made in favor of his tract On the Truth of the Christian 
Religion, which is unfamiliar to international lawyers, though actually 
more copies have been sold than of De Jure Belli ac Pacis. The materials 
made available in this volume for convenient reference should be quite help- 
ful to students of the biographical and historical background of the work 
of Grotius as a jurist. In this respect the book is a good supplement to 
van Eysinga’s concise Life of Grotius. International lawyers may well 
apply to Grotius the appreciative words which he spoke of Erasmus (p. 
28) : “Veri nobis aperuisti viam.” 

EDWARD DuMBAULD 


Théories et Réalités en Droit International Public. (2nd ed.) By Charles 
De Visscher. Paris: Editions A. Pedone, 1955. pp. 495. Indexes. 


Judge De Visscher is reassured, by the exhaustion in two years of this 
work which received the Society’s Certificate of Merit in 1955 and which 
was fully reviewed by Josef L. Kunz (49 A.J.I.L. 106-108 (1955)), that 
jurists are disposed ‘‘to take greater account of the realities of every kind 
which at present hamper the development of international law as well as 
those which condition its progress.’’ It may be hoped that sociological 
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enthusiasts and power obsessionists will follow the jurists, for Judge De 
Visscher’s pages are a Trojan effort to bring the theses of all three into cc. 
ordination. His revised edition adds only 13 pages of new text in addition 
to better indexes. Disclaiming in new prefatory comments an intentio. 
to produce a systematic view of international law, he finds that his concept 
has been appreciated, and states his objective thus: 


. our insistence upon observation from the facts, more particr. 
larly upon the political action of power, far from being aimed agains! 
the normative character of law, tends to establish it on firmer founde- 
tions. It is as vain to pretend to base the rule of law on the sole de 
termination of the fact as it is paradoxical to close one’s eyes to th« 
political and social factors which operate to mold it, to change it or ic 
make it disappear. The ‘‘realism’’ inherent in such a type of inquiry 
is in the end only a disposition to take into account those element. 
which resist juridical integration as well as those which foster it 
Useful in all juridical disciplines, this disposition is particularly ju-ti 
fied for the least developed of them by reason of the much more eon 
siderable spread that exists in it between fact and normativity.* 


Philosophy ought to be distilled from a quantity of experience. Judge 
De Visscher has written and revised his conceptions from an extended ex 


perience, and both the lawyer and the political scientist can profit from 
his work. 
Denys P. Myers 


Principi Generali di Diritto e Processo Internazionale. By Angelo Picre 
Sereni. Milan: Dott. A. Giuffré, 1955. pp. 98. Lire 500. 


Since the International Court of Justice is the ‘‘ principal judicial organ” 
of the United Nations, and since the Statute of the Court ‘‘forms an integ-al 
part’’ of the Charter of the United Nations, any work written by an eminent 
scholar that undertakes to examine an important provision of the Stati te 
of the International Court of Justice is predetermined to become required 
reading for the student of international law. The particular provision of 
the Statute that forms the basis of Professor Sereni’s most recent mono- 
graph is Article 38. 

Specifically, the book deals with that subdivision of Article 38 which 
states that the Court shall apply ‘‘the general principles of Jaw reccg- 
nized by civilized nations,’’ which was the same in Article 38 of the Statute 
of the Permanent Court of International Justice. Judge Hudson, in Fis 
book on International Tribunals? observed that, although this referen‘c 
was ‘‘hailed as a significant innovation,’’ it was ‘‘difficult to trace in the 
actual jurisprudence any sign that it has led the Court into new paths.” 
The conflict of opinion, however, on the question of the value and practical 
utility of the phrase in Article 38 of the Statute is very acute. For ex- 
ample, in a recent work which deals exclusively and at length with the.e 
‘‘general principles of law recognized by civilized nations,” Dr. Bin Chere 
has endeavored to show that 


* Reviewer’s translation. 
1 Hudson, International Tribunals 102 (1944). 
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In practice, international tribunals have frequent recourse to these 
principles, either to guide them in the application of rules of inter- 
national law, or to decide cases where no specific rule exists.” 

Professor Sereni is of the considered opinion, however, that any accurate 
analysis of the subject would reveal that such ‘‘principles’’ of law are at 
best very limited in number and that the artificial assertion concerning the 
existence of such principles may impede the autonomous development of 
international law.’ It is Professor Sereni’s thesis that if such principles 
exist, they are recognized by only a limited number of states. In those 
cases where they may be said to exist, they form only a subsidiary source of 
international law insofar as they are only applicable when other norms of 
law are lacking and when such principles are reconcilable with the struc- 
ture and character of the international order. Professor Sereni adds that 
the tendency to rely upon the existence of such ‘‘principles’’ is particularly 
arbitrary and erroneous in the international law of procedure. It is arbi- 
trary, says the author, because of the diversity between the various 
systems of law in the world, especially in the realm of procedure, and 
erroneous because the characteristics of international law differ substan- 
tially from those of ‘‘internal’’ or municipal law. 

The author proves his thesis by showing what he considers to be the 
main differences between the civil-law system of procedure and the adjective 
law of the common-law world. Hence the book contains a very terse but 
accurate summary of certain matters of pleading and practice, such as the 
various pleadings, the theory of the complaint, causes of action, issues, 
defenses, counterclaims, the function of the judge and jury and matters of 
evidence and the burden of proof. Having shown the lack of uniform 
principles on these procedural matters, Professor Sereni proceeds to show 
that even if such principles were to exist they would not be susceptible of 
application by international tribunals. This is accomplished by a com- 
parison of the functions of the international tribunal with those of a 
domestic court. 

Professor Sereni has undertaken to set forth and establish his point 
of view concerning the ‘‘general principles of law’’ phase of Article 38 with 
full awareness of the array of authority to the contrary. Surely many will 
say that the monograph emphasizes differences and either minimizes or 
omits similarities of procedure. Nevertheless, it is an outstanding con- 
tribution to the literature of Article 38, and the contents of this small book 
should be made known to the English-reading legal world. 

Epwarp D. Re 


Treaties and Federal Constitutions. By James McLeod Hendry.* Wash- 
ington, D. C.: Publie Affairs Press, 1955. pp. 186. Index. $4.50. 


The problem of treaty implementation in federal states is one of the most 
difficult aspects of the interaction of international and municipal law. The 


2 Cheng, General Principles of Law as Applied by International Courts and Tribunals 
xiv (1953), reviewed above, p. 696. 3 Page 11. 
* Professor of Law, Dalhousie University, Canada. 
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difficulties have been exacerbated, though the issues have not been much 
clarified, by the ‘‘Great Debate’’ during the past three years in this coun- 
try over the Bricker Amendment. The problem of treaty implementatior 
is present in every municipal legal system, whether that system operates 
under a federal or a unitary constitution. But a federal state faces the 
problem in a peculiar form. 

In view of this, it is surprising that no comparative study has heretofore 
been made of the treaty power in federal states.1 Professor Hendry’s book 
may legitimately, then, be considered as breaking new ground. In less 
than two hundred pages it attempts a comparative survey of the treaty 
process in the four ‘‘classic’’ federations: the United States, Switzerland, 
Canada, and Australia.” The study has, according to the author, two ch- 
jectives. The first aim, ‘‘to make an exhaustive analysis of constitutional 
limitations of four federal states,’’ cannot be said to be realized if we in- 
terpret the word ‘‘exhaustive’’ very literally. The case material in one 
of these four federations—the United States—were it dealt with alore, 
could hardly be exhausted within the confines of a book of this size. The 
Swiss material, by contrast, can be exhausted in a few pages. Indeed it is 
the disproportion in the materials available for study from these four 
federations which evidently posed the most difficult problem of organiza- 
tion in writing the book. A country-by-country treatment would have in- 
volved a fundamental asymmetry. But the topic-by-topic treatment 
adopted leads to a certain confusion. 

The topical arrangement of the book is based on the view that constitu- 
tional limitations on the treaty power are of three types: those imposed 
by the separation of powers within the central government, those imposed 
by judicial construction of the constitution, and those imposed by the 
division of legislative powers between the central and regional govern- 
ments. Accordingly, after two introductory chapters, we have a chapter 
dealing with the treaty-making powers of federal executives, and one deal- 
ing with the participation of the non-executive organs in treaty-making. 
This is followed by chapters dealing with ‘‘Treaty Performance and Fundo- 
mental Laws’’ (judicially imposed restrictions) and ‘‘Treaty Performance 
and the Legislative Powers of the Component States.’’ This classification 
becomes so unclear (particularly as between these last two chapters) and 
the overlap between the topics so great that the reader is often confused. 


1 Virtually the only comparative study in English on the general problem is Ruth D. 
Masters’ International Law in National Courts (1932); but this is confined to th^ 
German, Swiss, French and Belgian courts and deals with customary international lav. 
as well as treaty law and with non-federal as well as federal problems. 

2One might wish that India had been included among the federations studied, eve: 
though the present Indian Constitution is only quasi-federal. In many ways the Indiar 
experience is the most illuminating, because India has evolved through two constitu 
tions, the first of which contained a Bricker-Amendment type provision and the second 
of which goes to the opposite extreme of giving the Federal Government plenary power 
to implement not only treaty obligations but non-obligatory recommendations of inter 
national organizations. India is the only federation with actual experience of a Bricker 
type provision, and it is significant that in the drafting of the 1950 Constitution suck 
provision was repudiated. 


706 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 50 


Professor W. W. Bishop, whose casebook is a living testament to the 
primacy of the treaty process in international law, quite rightly points out 
in his foreword to the book the unique virtue of its being written by a 
Canadian lawyer trained both in Canada and the United States, since both 
countries have faced similar problems resulting from their federal struc- 
tures. At many points, however, the book fails sufficiently to illuminate 
this comparison. Although the Canadian cases are discussed with great 
skill, and the defects of Canada’s international position as a result of the 
Labour Conventions case? argued with great persuasiveness, the American 
cases are handled much too uncritiecally. 

But the major defect here is one of omission. The Bricker Amendment 
is mentioned only incidentally in the book, although it has vast significance 
for a comparative study. In comparative terms the Bricker Amendment is 
an attempt to assimilate the American Constitutional position to the 
Canadian. During the last three years this attempt has stirred up the 
most profound and far-reaching Constitutional debate since the debate in 
1787-9 over the adoption of the original Constitution. I venture to suggest 
that the Bricker Amendment hearings‘ will go down with the Federalist 
Papers as one of the two fundamental commentaries illuminating the na- 
ture of American federalism. Yet hardly a word is said about this con- 
troversy. What is said is for the most part wrong. Thus we are told that 
‘the general view that presidential executive agreements were legally in- 
terchangeable with the treaty led to the specifie prohibition of the former ` 
in the recently defeated Bricker Amendment.’’ This could hardly be true 
with respect to any version of the Bricker Amendment brought before 
Congress. The book is, incidentally, marred by several other mistakes of 
fact," by verbal infelicities and by what one can only hope are typographi- 
cal errors. 

Probably the book is more successful in the second of its avowed aims, 
viz., ‘‘to ascertain what scope there is for international law to assist the 
states in better international collaboration.’’ The last two chapters are 
clearly the best in the book. In the next-to-last chapter on ‘‘ Constitutional 
Limitations and International Law,’’ Professor Hendry argues persuasively 
that both ‘‘capacity’’ and ‘‘performance’’ limitations are matters of purely 
domestic concern so that the transgression of neither affects the interna- 
tionally obligatory force of a treaty. In this he takes sharp issue with 
the more orthodox view, represented by McNair, which holds that capacity 
limitations of a ‘‘notorious’’ character are matters of international legal 


3 [1937] A.C. 326. 

4 There are three volumes of these: (1) Treaties and Executive Agreements—Hearings 
Before a Subcommittee of the Committee on the Judiciary, U. S. Senate, 82nd Cong., 2nd 
Sess.; (2) Ibid. 83rd Cong., 1st Sess.; (3) Ibid. 84th Cong., Ist Sess. 

5 Thus we are told on page 66 that in the United States and Switzerland ‘‘it is either 
provided in the constitution, or in accordance with constitutional practice that treaties 
constitutionally concluded become ipso facto the law of the land. Once treaties are 
validly concluded, they automatically have the same operation as a statute.’’ Not until 
page 91 is the distinction drawn between self-executing and non-self-executing treaties. 
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cognizance so that a treaty entered into by a state in violation of such limi. 
tations does not bind it at international law. 

In considering the question of international legal cognizance of fedar:1 
constitutional limitations, however, Hendry gives relatively little atten:io. 
to the ‘‘federal-state’’ clause as a method of qualifying multilateral treaty 
obligations at their inception. He does discuss briefly the federal-s‘ai: 
clause of the Constitution of the I.L.O., which goes a long way, even a't’ 
the Montreal amendments of 1946, to remove federal states from a parity c° 
obligation with unitary states. He does not discuss the equally significan’ 
controversy over a federal-state clause in the drafting of the U.N. Huriai 
Rights Conventions. 

The problem of federal states in the international community does. 
nevertheless, emerge clearly from this book, even with its restricted com 
pass. The problem may be stated briefly as follows: The federal dilem ms 
posed by the multilateral treaty arises from the simple fact that there +rc 
or may be, matters of genuine international concern which fall within th: 
constitutionally reserved powers of the constituent units in every federa 
tion. Can a federal state operate to meet this problem without destroy 


. ear eer 
ing the essence of federalism itself? Ronei B Loden 


Integrated Europe? By Michael T. Florinsky. New York: Macmillar 
Company, 1955. pp. x, 182. Index. $3.50. 


This small book is a critical and pessimistic survey of the problem of 
Western European integration, which constitutes an important issue ir 
Europe and a goal of American foreign policy. 

In the first chapter the author defines the issue. He gives the argument: 
in favor of European integration, as defended by Jean Monnet; he cor 
rectly conceives the importance of this problem as a belated recognition of 
the menace by the Soviet Union, whose basie ideas and policies are fully 
incompatible with those of the West, and he blames the ‘‘naive illusicns 
of the Roosevelt-Hopkins era’’ and Teheran, Yalta, and Potsdam. 

He surveys the issue of economic integration, insists upon the formidable 
obstacles against the creation of a common single market, holds the ne- 
complishments of Benelux to be ‘‘unimpressive.’? The O.H.H.C. and 
E.P.U. have solved well the problem of aid under the Marshall Plan, but 
contributed little to European integration. He is also rather pessimistic as 
far as the European Coal and Steel Community is concerned. Equally, the 
movement for political integration of Europe is a failure. He insists on 
the ‘‘sterility’’ of the Council of Europe and the hopelessness of the Draf! 
Statute of European Political Union. As far as military integration is 
concerned, NATO is a success. But the failure of the E.D.C. Treaty, ‘a 
scholastic and labored scheme alien to European tradition” (p. 136), was 
to be foreseen. He points to the pending issues of the Saar and of the 
unification of Germany and of the attitude of Great Britain which, while 
paying lip-service to European integration, strongly opposes it. He finally 
brings out that even Western Europe as a whole is neither able to defera 
itself against the Soviets nor economically self-contained. Only non-supr.- 
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national organizations—O.H.E.C., E.P.U., and NATO, the latter merely a 
traditional military alliance of sovereign states, although working in time 
of peace—have proved workable. But the scheme of supra-national organ- 
ization—a truly revolutionary proposal—is wholly contrary to European 
traditions and to the realities of the moment. American foreign policy was 
highly successful in rehabilitating free Europe economically and making 
her defense possible, but European integration, an illusion cherished on the 
distant banks of the Potomac, should be dropped. 

Critically, we have to say a few things. Perhaps the book is over-pessi- 
mistice. It cannot be said that the European Coal and Steel Community 
has not worked. There are at this time attempts at creation of an ‘‘Huro- 
pean Atomic Pool. Perhaps the modest Council of Europe has never- 
theless, some significance. On the other hand, the insistence on the 
‘realistic’ approach on the book cover, on the fact that this book ‘‘cuts 
through many illusions,’’ looks as if there would have been here, up to now, 
only wishful thinking on this issue. But this reviewer can point to 
Loewenstein’s study (Columbia Law Review, 1952) which has the subtitle: 
“‘THlusion and Reality’’ and to his own editorials in this JOURNAL. 

The study is based on investigations on the spot and is the work of a 
competent economist who knows Europe well. That the author has chosen 
to treat the problem economically and politically, not legally, is his priv- 
ilege. But his attitude toward law cannot be defended. Thus, the E.D.C. 
Treaty is to him a ‘‘monument of legalistic casuistry’’ (p. 60); Article 4 
of the Brussels Treaty and Articles 3 and 4 of NATO are, by all other 
articles, only encumbered with a comprehensive list of ‘‘platitudinous gen- 
eralities’’ (p. 83) ; and he speaks of ‘‘scholasticism and legalistic niceties’’ 
(p. 188). Wherever legal problems are concerned, the author uses the 
fashionable pejorative term ‘‘legalistic.’’ AI that—it must be emphasized 
in this JourNaL—smacks to this reviewer too much of ‘‘neo-realism.’’ 

Joser L. Kunz 


The United Nations and the Maintenance of International Peace and Se- 
curity. By Leland M. Goodrich and Anne P. Simons. Washington : 
Brookings Institution, 1955. pp. xiii, 709. Appendices. Index. $6.00. 


This is the first of seven volumes in whieh the Brookings Institution is 
publishing the results of studies, initiated by the late Dr. Leo Pasvolsky in 
1951, of major features of the United Nations system. Dr. Goodrich is 
Professor of International Organization and Administration at Columbia 
University, and his collaborator was formerly a member of the staff of the 
General Political Section of the Department of Security Council Affairs, 
United Nations Secretariat. They present a significant account of the way 
in which the purposes and principles set forth in Articles 1 and 2 of the 
Charter of the United Nations have been used as the basis of action for the 
maintenance of international peace and security in circumstances which 
have prevented the application of the procedures specifically prescribed in 
Chapters VI and VII of the Charter. They submit that ‘‘from the record 
to date, it is not clear that the Organization would have been more effective 
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if the machinery of the United Nations had been different or if certain pro- 
visions of the Charter had been differently phrased’’ (p. 624); that ‘‘the 
Organization has displayed a remarkable capacity for adaptation and 
growth within the limits of the Charter as initially written’’ (p. 627); and 
that the Organization can be made more effective in the maintenance of 
peace and security ‘‘only through better cooperation among the Member 
States . . . grounded in the firm acceptance of the purposes and principles 
of the United Nations and the application of understanding, tolerance and 
good faith in carrying them out’’ (p. 627). 

Readers of this Journan will be particularly interested in the authors’ 
account of the limited use that has been made of the International Court 
of Justice as the principal judicial organ of the United Nations (pp. 329- 
339) ; in their statement that ‘‘a comparison of the discussions in the League 
of Nations Assembly and in the United Nations General Assembly shows 
how far the world has moved in discounting the value of international law, 
and the procedures for settling disputes on the basis of law, as approaches 
to international peace and security’’ (p. 612) ; and in their conclusion that 
greater use of the International Court of Justice for settlement of disputes 
and for clarification of legal aspects of disputes and situations is not likely 
to be made ‘‘until all nations, especially the major powers, are in greater 
agreement on the rules of law that are to govern their relations with each 
other” (p. 612). 


EDGAR TURLINGTON 


1953 Annual Review of United Nations Affairs. Edited by Clyde Eagle- 
ton and Richard N. Swift. New York: New York University Press (dis- 
tributed by Oceana Publications), 1954. pp. viii, 213. $4.50. 


This is the fifth in a series of annual volumes, published with United 
Nations approval, which presents the edited records of the Institute for 
Annual Review of United Nations Affairs held each year at New York Uni- 
versity under joint sponsorship of the University and the Department of 
Public Information of the United Nations. The discussions recorded in the 
present volume occurred during the week of September 14-18, 1953. They 
comprise an informed and very readable account of the work of the United 
Nations during the preceding year. 

More detailed factual information about nearly all of the topics dis- 
cussed can be obtained readily from such compendiums as the Annual Re- 
port of the Secretary General on the Work of the Organization, or the more 
comprehensive United Nations Yearbook, and from such periodicals as the 
United Nations Review or International Organization. The Annual Re- 
view seeks to justify itself as a more selective spotlighting and critical anal- 
ysis of trends than these publications afford. Even in these terms it is not 
beyond criticism. There are interesting indications of attitudes toward the 
purposes of the United Nations and the rôle of his own office by Secretary 
General Dag Hammarskjöld, embellished by references to Lao-tsu, the spirit 
of Columbus, and The Brothers Karamazov. There is some indication of 
long-range purposes in the field of social affairs by Charles Hogan, a help- 
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ful account of the development of the internal organization of the General 
Assembly by Andrew Cordier, a consistently maintained attitude toward 
the limits of U.N. collective security action in the remarks of William 
Jordan, and a useful review of the development and problems of the Ex- 
panded Program of Technical Assistance by Eric Ward. But most of the 
initial papers fall too much into the pedestrian pattern of an, item-by-item 
review of the events of the preceding year to allow much scope for analysis 
or orientation in terms of trends. 

Nor is it an unmixed blessing that nearly all the initial presentations 
were by officials of the United Nations (except for three by national dele- 
gates). What is gained in intimate knowledge of the facts is offset by an 
understandable tendency to bypass certain politically controversial points 
by discreet euphemisms. The cause of critical comment and highlighting is 
frequently saved only by the more provocative remarks of the able group 
of discussion leaders (Professors Waldo Chamberlin, Clyde Eagleton, and 
Richard N. Swift, of New York University, and Miss Anne Winslow, of the 
Carnegie Endowment for International Peace). Thus Mr. Swift and Mr. 
Eagleton debated at some length the attitude of the Eisenhower Administra- 
tion toward the Covenants on Human Rights (pp. 46-47), and Mr. Hagle- 
ton roundly condemned the United States policy of withholding visas in the 
case of certain delegates to non-governmental organizations in consultative 
relationship with ECOSOC (pp. 15-17). Mr. Chamberlin, pushing the 
point that nearly forty-five Member States had offered assistance in Korea, 
but many offers were rejected (pp. 72, 86), was able to elicit from Andrew 
Cordier a mild but significant reference to opinions in the United States 
that ‘‘it may have been a mistake to accept troops from other nations solely 
on the basis of logisties and compatibility of matériel with American ma- 
tériel.’’ 

Most of the Institute’s discussions were of greater interest to general 
students of international organization and relations than to the legal 
specialist. However, there is a judicious summary of ‘‘Law in the United 
Nations” (pp. 188-148) by F. A. Vallat, Counselor of the United Kingdom 
Delegation. Unfortunately it is one of the contributions which, by at- 
tempting to mention everything, makes extended analysis of any point 
impossible. Such topics as the Covenants of Human Rights, the Conven- 
tion on the Political Rights of Women, the proposed International Criminal 
Court, the questions of defining aggression and giving effect to the Code of 
Offenses against the Peace and Security of Mankind, the work of the Inter- 
national Law Commission on statelessness, the régime of the high seas, and 
international arbitration, recent judgments of the International Court of 
Justice, the voting rules of the General Assembly and Security Council— 
all these pass in rapid review, leaving the moderately well-informed reader 
little wiser. Only upon cases involving the domestic jurisdiction limita- 
tion does Mr. Vallat allow himself a little scope, but his conclusion is only 
the obvious one that political rather than legal standards have governed. 
Elsewhere in the book are a number of incidental references to legal matters 
of some interest, notably an analysis of the Korean Armistice Agreements 
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(pp. 78-81), comments upon legal barriers to foreign investment (pp. 96- 
97), and a very good treatment of national loyalties and alleged subversive 
conduct of employees of the U.N. Secretariat (pp. 124-128, 131-136). 

The volume concludes with a characteristic tirade against Western im- 
perialism by V. K. Krishna Menon (a substitute speaker), which has no 
place among reasoned analyses of United Nations problems, but which does 
serve as an object lesson in South Asian political psychoses with which we 
must reckon in future. 

CuHaruies H. McLavenin 


1954 Annual Review of United Nations Affairs. Edited by Clyde Eazle- 
ton, Waldo Chamberlin, and Richard N. Swift. New York: New York 
University Press, 1955. pp. xi, 253. Index. $4.50. 


As the flood of literature by and about the United Nations inundates 
the academic vineyard each year, interested scholars search somewhat des- 
perately for better means of keeping abreast of their embarrassment oi 
riches. A very helpful aid for this purpose is the series of Annual Reviews 
put out by the indefatigable New York University team of observers of the 
United Nations. 

There is something both old and new about the 1954 volume. What is 
old is the tradition of these annual studies that began to appear in 1950 
and have come to be widely read and respected. What is new is that this 
year, for the first time, the Review is composed of articles by members 
of the Faculty of New York University rather than addresses and dis- 
cussions arranged in connection with a summer Institute for Annual Re- 
view of United Nations Affairs. The articles are designed to deal with six 
principal activities of the United Nations: peace and security, economic, 
social and humanitarian, trusteeship and non-self-governing territories, law 
and courts, and administration. The editors also plan to include in each 
volume an additional chapter that will explore some major question of 
current interest. This time that chapter focuses on the public relations 
of the United Nations. 

The chief advantage of the new approach, at least in the opinion of this 
reviewer, is that the articles can be far more candid than any signed by an 
individual who is tethered to an official position. It can be said, of course, 
that the independent scholar, being less intimately involved, is also less 
well informed and may also be less responsible in his judgments. But the 
New York University group have trod the corridors of the glass house on 
the East River with sufficient frequency to enable them to combine many 
of the assets—and perhaps some of the liabilities—of both the official and 
the scholar. In any event, the present Review maintains an exceptionally 
high standard of coverage and analysis and is particularly informative in 
those areas that are frequently slighted by the journals: economic, social 
and humanitarian, administrative, and public relations. 

The few shortcomings one notices in the book seem to arise out of under- 
standable difficulties, at the outset of such a venture, in deciding on the 
level and the content pattern of the volume. If one can assume that such 
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a study should be of greater interest to the specialist than the layman, the 
authors might be well advised to take for granted greater background 
knowledge, or ingenuity in ferreting out that knowledge, on the part of the 
reader than they seem to at times, and give greater attention to the main 
job of identifying and assessing the major issues. Occasionally the func- 
tion of analysis appears to be rather smothered by overly large doses of 
description, as in the case of the UNICEF discussion. 

As for the weight assigned to various subjects, it seems curious that a 
bare two pages are devoted to the excellent but brief discussion of the 
SUNFED proposal as compared with four and a half pages devoted to 
women’s rights and six to narcotics. It would also appear desirable to 
give more space to the specialized agencies, since they are very much a part 
of the United Nations galaxy, if not actual satellites of the main Organiza- 
tion. Finally, it is to be hoped that the next volume can appear somewhat 
earlier following the year it examines. 

Despite these minor blemishes, the work is a most praiseworthy and 
useful addition to the literature on the United Nations, and this writer, 
for one, hopes for a long line of equally distinguished Reviews. 

H. Freip HAVILAND, JR. 


The Grotius Society. Transactions for the Year 1954: Problems of Public 
and Private International Law. Vol. 40. London: The Grotius So- 
ciety, Clevedon Printing Company, Ltd., 1955. pp. xxxii, 191. Index. 


To the student of international law it is always a rewarding experience 
to read the closely-printed transactions of the Grotius Society, now in its 
44th year. The volume for 1955 is no exception. Several learned articles 
on problems of private international law appear in the volume,’ but the 
present review will deal only with contributions in the field of public 
international law. 

Believing that ‘‘it would be extremely useful that the various countries 
should have an opportunity of expressing their views both on the way in 
which the charter has so far been interpreted and has been working and 
also with regard to the best manner in which they consider that the Charter 
could be altered and improved,’’ Judge N. V. Borg reviews briefly some of 
the literature on this subject and makes several pertinent suggestions. 

Judge (then Professor) Lauterpacht argues that the law of diplomatic 
immunity is ripe for both codification and development; but, as he points 
out, certain obstacles and dangers exist. For while there is a remarkable 
uniformity of practice, and wide agreement on the general purposes of 
diplomatic immunity, many divergences of detail remain, notably with re- 
spect to the immunities of servants. Any effort to codify may serve to 
exacerbate existing disagreements and, if the effort fails, lead to further 


1 These papers are: (1) ‘‘Prerogative Rights of Foreign States and the Conflict of 
Laws,’’ by Dr. F. A. Mann, Solicitor of the Supreme Court; (2) ‘Conflicts of Jurisdic- 
tion in Divorce and Nullity of Marriage,’’ by Commissioner Latey, M.B.E., Q.C.; and 
(3) ‘‘Proposed Changes in the Law of Domicile, with Reference to the Wynn-Parry 
Report,’’ by Professor B. A. Wortley, O.B.E., LL.D. 
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frustration and disappointment. One encouraging tendency stressed by 
the writer is the great degree of accord as to the fundamental raison d'étre 
of immunity, namely, the successful fulfilment of the diplomatie mission, 
rather than the private convenience of the persons happening to be en- 
trusted with the mission. 

The law of war is viewed in perspective, and with unusual insight, by 
N.C.W. Dunbar, LL.M. His main preoccupation is with the obsolescence 
of the pre-1914 law of war, a result which he ascribes to the advent of the 
concept of total war and the mammoth, unprecedented control of almost 
every aspect of economic existence in both democratic and totalitarian 
countries, at least in time of war. Another factor of huge import is the 
development of the new methods of wholesale destruction. What is now 
needed, in the author’s opinion, is a new law of war based on humanitarian 
principles recognized alike by all the great Powers. First must come 
“some generally accepted criterion of standard of conduct,” and, in particu- 
lar, a ‘‘Declaration of Human Rights applicable in time of war.” 

Professor Wade provides us with a meticulous dissection of the Minquiers- 
Écréhous Case. Particularly notable, in his opinion, is the fact that the 
Court did not criticize the long gap between ancient title established and 
modern activity of a political character. Also, he notes the Court’s re- 
liance on the fact that no claim to sovereignty had been made by France 
until 1886 in the case of Eeréhous, and two years later in the case of the 
Minquiers. The author is likewise struck by the fact that in this case—a 
thing rare indeed—the decision was unanimous. 

Finally, in the paper which, in this reviewer’s opinion, is the most 
significant of all those in the 1955 volume, Professor L. C. Green considers 
the rights of the international civil servant, his employer and his state. 
Drawing on similar cases decided by special administrative tribunals of the 
League of Nations and the International Labor Organization, and paying 
special attention to the famous Leff Case,? decided by the ILO tribunal and 
concerned with an official of UNESCO, the author analyzes the Advisory 
Opinion of the International Court of Justice entitled Admission of a 
State to Membership in the United Nations. Professor Green disagrees 
strongly with the Court’s opinion that the Administrative Tribunal was 
established by the General Assembly as ‘‘an independent and truly judicial 
body pronouncing final judgments without appeal within the limited field 
of its functions.” He contends that the General Assembly, having created 
the Tribunal as a subsidiary organ under Article 22 of the Charter, shoul 
be held to remain supreme; that the subsidiary organ could not properly 
bind its creator to take positive action, namely, vote the funds awarded ir 
compensation of discharged employees. The paper closes with the formu 
lation of admirable principles designed to cover the duties of the Organiza- 
tion, the international institution, and the Member State. 


JoHN B. WHITTON 


2 UNESCO Appeals Board Case No. 17, 1954, Doe. CAP. 17. 
3 [1948] I.C.J. Reports 57. 
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Del Congreso de Panamá a la Conferencia de Caracas, 1826-1954, By J.M. 
Yepes. Caracas: Cromotip, C. A., 1955. Vol. I, pp. 263; Vol. II, pp. 
322. Index. 


Del Congreso de Panamá a la Conferencia de Caracas, 1826-1954. By 
Francisco Cuevas Cancino. Caracas: Editorial ‘‘Ragon’’ ©. A., 1955. 
Vol. I, pp. 300; Vol. II, pp. 312. Index. 


In anticipation of the Tenth Inter-American Conference, scheduled to 
meet at Caracas in 1954, the Government of Venezuela offered a prize for 
the best work on the subject: ‘‘From the Congress of Panama to the Con- 
ference of Caracas.” The two volumes by Señor Yepes were awarded 
first prize and the two volumes by Señor Cuevas Cancino second prize. 

Inasmuch as both contributions cover precisely the same field, it is to be 
expected that there will be many similarities in the treatment of it. Both 
authors survey the background of the Congress of Panama, going back as 
far as the councils of ancient Greece, the history of which appears to have 
inspired Bolivar to hope that ‘‘after a hundred centuries’’ posterity would 
give to the agreements reached at Panama an importance which would make 
the Isthmus of Corinth lose its historical primacy. Both discuss the im- 
mediate antecedents of the Congress, its actual accomplishments, the work 
of the successive Latin American conferences of the nineteenth century, 
the successive conferences of the Union of American Republics, the re- 
organization of the inter-American system at Bogotá in 1948, and the 
Bolivarian tradition represented at the Conference of Caracas in 1954. 

Sefior Yepes lays perhaps more stress upon the development of ‘‘ Ameri- 
can international law,’’ upon which he has already written extensively ; 
whereas Señor Cuevas Cancino is more concerned with the political devel- 
opments, the policy of the ‘‘Good Neighbor’’ and the successive steps to- 
ward collective security, which led ultimately to the attainment of Bolivar’s 
ideal. But each supplements the other; and the reviewer, spared the ne- 
cessity of distinguishing between the merits of their respective contribu- 
tions, would congratulate the Government of Venezuela upon the creation 
of the award which produced such valuable interpretations of inter- 
American history. 

C. G. Fenwick 


The Year Book of World Afairs, 1955. Published under the auspices of 
the London Institute of World Affairs. London: Stevens & Sons, Ltd., 
1955. pp. xiii, 892. £2 2s. 


This ninth volume of the London Institute’s series, edited by George W. 
Keeton and Georg Schwarzenberger, contains, in addition to 11 artieles, re- 
views of nearly 300 books of significance in international relations. 
Schwarzenberger in noticing nearly 100 pieces of legal literature has shown 
an admirable perspicacity in evaluating them. Apparently the dozen or so 
writers who give attention to publications of economic, educational, psycho- 
logical, geographical, institutional, and sociological aspects exhibit a similar 
aptitude. United States, Soviet, and British foreign policies form the sub- 
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ject of three articles. Hans J. Morgenthau finds a ‘‘moral disintegrat or 
and professional paralysis” in Washington, paying respect to President 
Eisenhower and disrespect to Secretary of State Dulles. Sir Alvery 
Gascoigne, who was British Ambassador at Moscow in 1951-53, finds 
the Soviets bent on acquiring the world without war, and recommer ds 
‘‘unity, strength, firmness and consistency of purpose’’ as the antidcte. 
Susan Strange generalizes that British policy is exercised in three circles, 
in each of which the close relation with the United States is importa-t. 
There is the Atlantic circle, the Commonwealth circle, and the circle of 
Western European states, but there are exceptions originating in imper‘al 
commitments. Only one of the other articles is theoretical. Professor 
H. A. Smith decides that the cure for ‘‘Modern Weapons and Moden 
War” is spiritual, not physical. Other writers deal with the Mend s- 
France tenure of office, the recent conferences, the Indo-Pakistan water d s- 
pute, Southeast Asia, Soviet propaganda in the colonial world, Australien 
federalism, and political aspects of international drug control. 


Denys P. MYERS 
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India’s Foreign Policy (pp. 432-440), Vijaya Lakshmi Pandit; Morocco Plans for 
Independence (pp. 483-489), Ahmed Balafrej. 

——, July, 1956 (Vol. 34, No. 4). The Secretary of State Abroad (pp. 523-540), 
Henry M. Wriston; Soviet Foreign Policy: New Goals or New Manners? (pp. 541-553), 
Philip E. Mosely; Again the Popular Front (pp. 569-579), J. M. Domenach; Evolution 
in Jugoslavia (pp. 580-602), Edvard Kardelj; North of the Khyber (pp. 603-619), 
Hamilton Fish Armstrong; Call to Action in the Near East (pp. 637-654), Charles 
Malik; Atomic Energy and the Future of Europe (pp. 655-664), Louis Armand, 

FOREIGN SERVICE JOURNAL, March, 1956 (Vol. 38, No. 3). The American People: 
Foreign Policy and the Foreign Service (pp. 20-21, 42-45, 56), Norman B. Hannah; 
A Public Member Looks at the Selection Boards (pp. 30-31, 49), Herbert Bratter. 

——, April, 1956 (Vol. 33, No. 4). The Foreign Service: A Manchester Guardian 
Inquiry (pp. 19, 36, 38, 54); Some Problems of Political Reporting (pp. 20-21, 50-51), 
Martin Herz; The Art of Diplomacy in the XVth Century (pp. 22-23, 39, 42, 44, 46), 
William R. Tyler. 

——, May, 1956 (Vol. 33, No. 5). The Philippine Foreign Affairs Training Pro- 
gram (pp. 10-12, 44), Edward W. Mill; The Library of the Department of State (pp. 
22-23, 44), Arthur B. Berthold. 

——, June, 1956 (Vol. 33, No. 6). Bismarck and His Ambassadors (pp. 20-21, 28, 
38, 42, 44,), Gordon A. Craig; ‘‘ Art Diplomatique Franklinien’’ (pp. 26-27), D. D. 
Makrinitsas. 

Eu Foro, April-December, 1955 (Vol. 4, Nos. 8-10). Roberto H. Jackson (pp. 7-16), 
Guillermo Bishop, Jr. 

Diz Friepens-Warts, 1956 (Vol. 53, No. 2). Zwangseinburgerungen und das Vél- 
kerrecht (pp. 101-116), F. A. Mann; Wilhelm Kaufmann und der ursprüngliche Monis- 
mus (pp. 117~125), Fritz Münch; The Hydrogen Bomb Tests and International Law 
(pp. 126-135), Shigeru Oda; La Ratification des Conventions Internationales du Travail 
et la Législation Interne (pp. 1386-165), Alexandre Berenstein. 

GEORGETOWN Law JOURNAL, January, 1956 (Vol. 44, No. 2). Affaire Nottebohm 
(Liechtenstein v. Guatemala)—a Critique (pp. 313-325), Jack H. Glazer. 

, March, 1956 (Vol. 44, No. 3). Some New Features in the Consular Institution 
(pp. 406-424), Luke T. Lee. 

GEWERBLICHER RECHTSSCHUTZ UND URHEBERRECHT, AUSLANDS- UND INTERNATIONALER 
TEIL, December, 1955 (No. 12). Europdisierung des Patentrechts und Gerichtsstand 
(pp. 529-539), Alois Troller; Die Ratifizierung des Welturheberrechtsabkommens in den 
Vereinigten Staaten von Amerika ist in jeder Hinsicht voll wirksam (pp. 539-541), 
Sydney M. Kaye. 

» February, 1956 (No. 2). Warenzeichenschuta fiir ausländische Verbandsange- 
hérige [of the Union for the Protection of Industrial Property] in den U.S.A. und 
Groszbritannien (pp. 49-51), Friedrich-Karl Beier. 

Harvarp Law Review, April, 1956 (Vol. 69, No. 6). Private Bills and the Immi- 
gration Law (pp. 1083-1096). 

, May, 1956 (Vol. 69, No. 7). Strathearn S.S. Co. v. Dillon—An Unpublished 
Opinion by Mr. Justice Brandeis (pp. 1177-1205), Alexander M. Bickel; Tas Effects 
of Basing International Business Abroad (pp. 1206-1249), William J. Gibbons. 

Hungarian Review, March, 1956 (No. 3). Hungary’s Foreign Policy (pp. 1-3). 
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INTERNATIONAL AND CoMPARATIVE LAW QUARTERLY, January, 1956 (Vol. 5, No. 1). 
The Istanbul Conference of 1955 (pp. 26-39), C. J. Hamson; Revision of German War- 
Time Judgments under the Bonn-Paris Agreement (pp. 40-60), Claud G. Allen; 
Further Considerations upon the Prince of Hanover’s Case (pp. 61-83), Clive Perry; 
The Case of the Singapore Oil Stocks (pp. 84-98), ‘*B’’; International Law and 
Activities in Space (pp. 99-114), ©. Wilfred Jenks; Section 3 of Lord Kingsdown's 
Act and the Revocation of Wills (pp. 118-126), R. EB. Little; Reciprocity (pp. 126-129), 
M. J. Russell; Fifth Conference of the International Bar Association (pp. 129-131), 
Michael Brandon; European Coal and Steel Community Act, 1955 (pp. 182-133), E. L.; 
Agreement Relating to the International Institute of Refrigeration (pp. 134-186), I. L. 
, April, 1956 (Vol. 5, No. 2). Domicile of Minors without Parents (pp. 19t- 
206), Erwin Spiro; Adoption in the Conflict of Laws (pp. 207-216), Gareth H. Jones; 
The Nottebohm Case (pp. 230-244), J. Mervyn Jones; The Ethiopia-Somaliland 
Frontier Dispute (pp. 245-264), D. J. Latham Brown; The Austrian State Treaty and 
Human Rights (pp. 265-276), Egon Schwelb; Counterclaims against a Foreign Sovercign 
Plaintif (pp. 276-282), Robert B. Looper; Regazzoni v. E. C. Sethia (1944) Ltd. (pp. 
293-295), Michael Mann; Re Claim by Helbert Wagg § Co. Ltd. (pp. 295-301), 
Michael Mann; Re Helbert Wagg: A Further Comment (pp. 301-307), E. Lauterpacht; 
The Firestone Tyre § Rubber Co. Lid. v. Lewellin (pp. 307-309), D. Compton-James; 
Gema v. Magnetophon, Bundesgerichtshof, 1955 (pp. 309-312), Paul Abel. 

INTERNATIONAL Lapour Review, January, 1956 (Vol. 73, No. 1). Internationol 
Mobility of Manpower in Western Europe (pp. 1-24), Xavier Lannes. 

——, February, 1956 (Vol. 73, No. 2). International Mobility of Manpower i: 
Western Europe (pp. 135-151), Xavier Lannes. 

, March, 1956 (Vol. 73, No. 3). The I.L.O. and the Protection of Performers, 
Record Manufacturers and Broadcasting Agencies (pp. 252-274). 

~, April, 1956 (Vol. 73, No. 4). Co-operation in Social Affairs between the 
Northern Countries of Europe (pp. 334-357), Kaare Salvesen. 

~——, May, 1956 (Vol. 73, No. 5). Freedom of Association and Industrial Relation: 
in Latin America (pp. 451-482), Roberto Vernengo; Improving Labour-Managenent 
Co-operation: A Proposed Programme of Action for the International Labour Office 
(pp. 483-500), David L. Cole. 

INTERNATIONAL ORGANIZATION, February, 1956 (Vol. 10, No. 1). The Organization 
for European Economie Cooperation (pp. 1-11), Lincoln Gordon; Inter-American 
Regional Procedures for the Settlement of Disputes (pp. 12-21), Charles G. Fenwick; 
United States Participation in the United Nations (pp. 22-34), James N. Hyde; The 
Functional Approach to Political Union: Lessons from the Effort to Federate the 
British Caribbean Territories (pp. 35-48), Jesse Harris Proctor, Jr. 

——, May, 1956 (Vol. 10, No. 2). The United Nations System in Egypt: A Country 
Survey of Field Operations (pp. 235-260), Walter R. Sharp; Establishment of the 
International Finance Corporation: A Case Study (pp. 261-275), B. E. Matecki. 

INTERNATIONALE SPECTATOR (The Hague), January 8, 1956 (Vol. 10, No. 1). The 
Foundations of Soviet Foreign Policy (pp. 6-25), E. H. Carr; Monetaire vraagstul- 
ken in het licht der Wereldpolitiek (Monetary Problems in the Light of World Politics) 
(pp. 26-45), H. M. Hirschfeld; Israël en zijn buurstaten, enige vollenrechtelijke en 
politieke aspecten (Israel and Its Neighbor States, Some International Legal ond 
Political Aspects) (pp. 46-76), E. van Raalte. 

~~~, March 8, 1956 (Vol. 10, No. 5). Problems of the Transfer of Power in the 
Sudan (pp. 131-143), Saad Ed Din Fawzi; De Noordse Raad (The Northern Council) 
(pp. 144-160), M. van Blankenstein; Een spekulatieve Publikatie (A speculative publi- 
cation: Wilhelm Starlinger, Grenzen der Sowjetmacht im Spiegel einer West-Ostbe- 
gegnung hinter Palisaden von 1945-1954) (pp. 161-175), H. W. Sandberg. 

Jus, March, 1956 (Vol. 7, No. 1). La ‘‘Common Law’’ e la ‘‘ Civil Law, Vedute 
di uno Scozzese (pp. 47-53), Thomas Mackay Cooper; Bartolo da Sassoferrato e la 
Scolastica (pp. 120-126), Romeo Vuoli; Ii Diritto Processuale Civile Internazionale nel 
Nuovo Codice di Procedura Civile dello Stato Vaticano (pp. 127-134), Franz Matscher, 
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MEDEDELINGEN VAN DE NEDERLANDSE VERENIGING VOOR INTERNATIONAAL RECHT, 
March, 1956 (Vol. 36). Vreemdelingenrecht (The Law of Aliens): (pp. 5-26), H. 
Mulderije; (pp. 27-98), F. J. F. M. Duynstee. 

Micuiean Law Review, February, 1956 (Vol. 54, No. 4). Administrative Tribunals 
as Adjudicators of Disputes Arising out of Employment Contracts with International 
Organizations (pp. 533-539), Edward W. Powers. 

MIDDLE Eastern AFFAIRS, January, 1956 (Vol. 7, No. 1). International Technical 
Aid to the Middle East: The United Nations Family (pp. 1-10), David Owen; West 
Germany and the Middle East (pp. 11-19), Fritz Hauenstein. 

, April, 1956 (Vol. 7, No. 4). Tunisia in Transition (pp. 182-137), Lorna H. 





Hahn, 
MITTEILUNGSBLATT DES FORSCHUNGSINSTITUTES FUR FRAGEN DES DonaurauMEs, De- 


cember, 1955 (Vol. 2, No, 4). Souverdnitatsrecht der Staaten und Selbstbestimmungs- 
recht der Volker (pp. 45-46), R. Johann Andreas Eichhoff, Südtiroler Autonomic und 
Kommunismus (pp. 46-47), Friulano; Triest, die Siidbahn und der Donauraum (pp. 
48-50), F.E. 

NEDERLANDS TIJDSCHRIFT VOOR INTERNATIONAAL Recut, April, 1956 (Vol. 3, No. 2). 
De Invloed, die de Nederlandse Rechtspraak met betrekking tot Verdragen aan de 
Oorlog Toekende (pp. 105-128), L. Erades; La Revision de la Convention de Varsovie 
concernant le Transport Aérien International (pp. 129-134), I. H. Ph. De Rode- 
Verschoor; La Convention Européenne d’Etablissement (pp. 185-155), J. L. F. van 
Essen. 

NORDISK TIDSSKRIFT FOR INTERNATIONAL Ret, 1955 (Vol. 25, No. 4). Francisco de 
Victorias Krigsteori og den Moderne Angrebskrig (pp. 143-160), W. Schiitzel; 
Moralsk Oprustning og Udenrigspolitik (pp. 161-171), Georg Cohn. 

OSTERREICHISCHE ZEITSCHRIFT FUR OFFENTLICHES Recut, March 30, 1956 (Vol. 7, 
No. 2). Prof. Dr. Leonidas Pitamic zum 70. Geburtstag (pp. 145-147), Adolf Merkl; 
Die internationalen Beziehungen als Universitdtsfach (pp. 148-159), C. A. W. Manning; 
Naturrecht und Natur des Rechtes (pp. 190-207), Leonidas Pitamic; Die Kélner 
Gaffelverfassung und die Rechtsgeschichte der Demokratie (pp. 208-218), Theo Mayer- 
Maly; Des rechtsphilosophische und politische Erbe der antiken Welt (pp. 219-227), 
Mihailo Djuri¢; Staatenverbindungen zwischen Staatsrecht und Völkerrecht (pp. 228- 
232), Johann Mokre. 

OSTEUROPA-RECHT, May, 1956 (Vol. 2, No. 1). Die Hierarchie der Rechtsquellen 
in der Sowjetunion (pp. 167-175), Walter Meder; Tätigkeit der Internationalen 
Rechtskommission der UN und der Beitrag von Volkerrechtlern aus den Ostblockstaaten 
(pp. 176-187), Hans-Joachim Runge; Sowjetunion und Regionale Sicherheitsabkommen 
(pp. 188-193), Romain Yakemtchouk; Das Strafprozessrecht der Sowjetunion in seinem 
Verhdlinis zum Kaiserlich-Russischen Recht (pp. 194-199), Nicholas S. Timasheff; Die 
Rechislage der Anwalischaft in Ungarn (pp. 202-206), Ladislaus Lovass. 

PAKISTAN Bar JOURNAL, January, 1956 (Vol. 1, No. 1). Law and Democracy (pp. 
21-26), Naziruddin Ahmad. 

UNIVERSITY OF PENNSYLVANIA Law REVIEW, January, 1956 (Vol. 104, No. 4). The 
Law of Nations as National Law: ‘‘ Political Questions’? (pp. 451-493), Edwin D. 
Dickinson. 

PoviticA INTERNACIONAL, July-September, 1955 (No. 23). La Diplomacia en el 
Siglo XX (pp. 9-36), Manuel Fraga Iribarne; Eisenhower y Bulganin ante Ginebra 
(pp. 37-55), Camilo Barcia Trelles; Hl Problema Politico de la Admisión de Nuevos 
Miembros en la O.N.U. (pp. 57-64), Luis Garcia Arias; La Seguridad Colectiva en el 
Sistema Interamericano (pp. 65-79), Humberto Lépez Villamil; Tras la Conferencia 
de Bandung: Euréfrica o Afrasia? (pp. 81-87), Leandro Rubio Garcia; La Politica 
Internacional en el Tercer Trimestre de 1955 (pp. 91-96), Fernando Murillo Rubiera. 

Právny Oszor, November, 1955 (Vol. 38, No. 9). Niektoré Problemy Uznania 
Štátov v Sucasnom Medzinárodnom Práve (pp 515-532), Juraj Cath. 

, 1956 (Vol. 39, No. 1). K. Otdeke Koexistencie Dvoch Systémov z Hl’adiska 
Medsinérodného Práva (pp. 3-15), Ján Tomko. 
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REVISTA DE LA FACULTAD DE DERECHO, UNIVERSIDAD DE OVIEDO, September, 1955 (Vol. 
8, No. 74). Perspectivas de un Mundo en Crisis (pp. 417-441), Fernando Arias Parga, 
Europa y la Cuestion Alemana (pp. 443-459), Freiherr von der Heydte; En Tora 
ala Unidad de Europa (pp. 461-479), Max Richard. 

REVISTA DE LA FACULTAD DE DERECHO, UNIVERSIDAD CENTRAL DE VENEZUELA, Avri, 
1956 (No. 7). Nociones Preliminares de Derecho Internacional Privado (pp. 93-112), 
Juan Maria Rouvier. 

REVUE DE DROIT INTELLECTUEL (Brussels), September—October, 1955 (Vol. 45, No 
9-10). Le brevet européen, un résumé des plans actuels (pp. 150-155), Alfred varde- 
Haeghen. 

REVUE DE DROIT INTERNATIONAL, DE SCIENCES DIPLOMATIQUES ET POLITIQUES (A 
SOTTILE), January-March, 1956 (Vol. 34, No. 1). Za Charte de VEtat de Droi 
(Athènes, 1953) (pp. 3-20), Jean Graven; In Tema di Giustizia Punitiva Internasior alc 
(pp. 21-32), Carlo Miglioli; Le Code des Crimes contre la Paix et la Sécurité de 
UHumanité (pp. 33-47), V. Vespasien Pella; International Waterways—The Orgcni 
cational Standard of the Enunciative Regime (pp. 48-56), J. J. Lador Lederer. 

REVUE DE DROIT INTERNATIONAL POUR LE MOYEN-ORIENT, December, 1955 (Vol. 4, 
No. 2). La Loi Israélienne sur la Nationalité (pp. 415-422), Raphaël Migdal; Rive: 
Boundaries in the Middle East: A Study of Their Definition in Conventional Inter 
national Law (pp. 423-485), A. M. Hirsch; La Question Palestinienne devant les 
Nations Unies (1954-1955) (pp. 436-447); Les Lois Régissant la Nationalité des 
Navires dans les Etats du Proche-Orient (pp. 448-456), Chafic Malek; La Question de 
Chypre devant les Nations Unies (1955) (pp. 457-459), C. M.; La Question de la 
Participation des Individus à la Procédure devant la Cour Internationale de Justice 
(pp. 460-469); Rapport sur les Relations et Immunités Diplomatiques Prép.ré 
dans le Cadre de la Commission du Droit International (pp. 473-494), A. E. F. Sard- 
strom. 

Revve DE Droit PÉNAL ET DE CRIMINOLOGIE, March, 1956 (Vol. 36, No. 6). Avairt- 
projet de loi organisant la Répression des Infractions aux Conventions de Genève du 
12 août 1949, pour la Protection des Victimes de la Guerre (pp. 591-633), Raymond 
Grevy et Léon Cornil. 

—, June, 1956 (Vol. 36, No. 9). Elément légal de l’Infraction Internationale (pp. 
863-883), Stefan Glaser. 

ReEvveE CRITIQUE DE DROIT INTERNATIONAL PRIVÉ, October-December, 1955 (Vol. 44, 
No. 4). Système et Philosophie du Droit International Privé (pp. 639-667), Werner 
Goldschmidt; Rebondissement de l’ Affaire Ghattas ow Le Rocher de Sisyphe (pp. 669- 
688), B. Starck. 

, January-March, 1956 (Vol. 45, No. 1). Za Clause de la Nation la pris 
Favorisée (pp. 1-20), Alice Piot; Système et Philosophie du Droit International Privé 
(pp. 21-41), Werner Goldschmidt. 

Revur EGYPTIENNE DE Droit INTERNATIONAL, 1955 (Vol. 11). The Anglo-Yemini 
Dispute (pp. 1-38), B. V. Boutros-Ghali; The Origin and Birth of the 4rab Leagve 
(pp. 39-58), Mohamed Abdul Aziz; De la Compétence des Consuls des Etats Etrangers 
(pp. 59-72), Hassan Boghadi; Les Mesures Conservatoires en Droit International (pp. 
73-114), André Cocatre-Zilgien; Unification of the Laws of the Arab Countries (pp. 
115-120), Gamal Moursi Badr; The Egyptian Israeli Dispute on the Freedom of Nar 
gation in the Suez Canal (pp. 121-131), Omar Z. Ghobashy; Survey of Egyptia: 
Opinion on International Organization and the United Nations (pp. 132-139); Agree 
ment on the Privileges and Immunities of the League of Arab States (pp. 146-150}, 
Henry Reiff; La Navigation dans le Canal de Suez. L’Incident du ‘‘Bat Galim’’ (py. 
156-166) ; International Court of Justice Advisory Opinion on Voting Procedure (pp. 
182-189), J. Y. B.; Report of the International Law Commission on the Regime of the 
High Seas and of the Territorial Sea, with Notes on the Egyptian Position (pp. 190- 
207); La Convention Européenne des Droits de l’Homme (pp. 208-210), Hassan Kamel; 
Human Rights and the Council of Europe (pp. 211-213); Application of Qman to 
Become a Member of the Arab League (pp. 219-226); Buraimi Arbitration (pp. 227- 
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236); Note on the Law of Personal Status Applicable to British Subjects Domiciled in 
Egypt (pp. 237-248), R. D. W. Edwardes-Ker. 

Revove GÉNÉRALE DE DROIT INTERNATIONAL PuBLIC, October-December, 1955 (Vol. 
59, No. 4). Le Rôle de VEurope aus Nations Unies jusqu’à la Dixième Session de 
l’Assemblée Générale (pp. 518-536), Suzanne Bastid; Elément Moral de VInfraction 
Internationale (pp. 537-569), Stefan Glaser; La Politique Concordataire des Etats 
depuis la Fin de la Deuxième Guerre Mondiale (pp. 570-623), Jean Salomon; L’ Union 
de WEurope Occidentale (pp. 624-657), Jacques Benoist. 

REVUE HELLENIQUE DE Droit INTERNATIONAL, January-March, 1955 (Vol. 8, No. 1). 
Quelques Observations sur le Droit Comparé en tant que Moyen d’Education Juridique 
(pp. 3-7), Dimitrios Evrigenis; Autonomy of International Uniform Law (pp. 8-14), 
Petros G. VWallindas; Anerkennung und Vollstreckung ausländischer Entscheidungen 
über die Sorge der Person der Kinder und die Unterhaltspflicht (pp. 45-50), Aemilios 
Bendermacher-Geroussis. 

RIVISTA DI DIRITTO INTERNAZIONALE, 1955 (Vol. 38, No. 4). Natura e Caratteri 
egli Accordi di Amministrazione Fiduciaria (pp. 457-513), Francesco Capotorti; 
Diritto Uniforme e Diritto Internazionale Privato (pp. 514-535), Antonio Malintoppi; 
L’Ordinamento Processuale nella Zona Britannico-Americana del Territorio Libero di 
Trieste (pp. 536-567), Agostino Curti Gialdino; L’Atiuale Situazione Giuridica del 
Territorio di Trieste (pp. 568-583), Benedetto Conforti; Atti Stranieri di Nazionaliz- 
zazione e Competenza Giurisdizionale Italiana (pp. 589-596), Giovanni Pau; Vilipendio 
alla Bandiera Italiana in Territorio Triestino (pp. 599-601), Beneditto Conforti. 

SoveTsKor GOSUDARSTVO I PRAVO, 1955 (No. 7). Postoyanno neitralnye gosudarstva 
i mezhdunarodnoe pravo (The permanently neutral states and international law) (pp. 
108-114), L. A. Modzhoryan; Chto skryvaetsya za teoriei ‘primata’ meshdunarodnogo 
prava nad unutrigosudarstvennym pravom (What is concealed in the theory of ‘primacy’ 
of international law over municipal law) (pp. 115-120), D. B. Levin. 

—, 1955 (No. 8). Mezhdunarodno-pravovye printsipy mirnogo sosushchestvovaniya 
gosudarstvo (The international legal principle of peaceful co-existence of states) (pp. 
89-96), G. P. Zadorozhny; Shestaya i sedmaya sessii Komissii mezhdunaroednogo prava 
(The sixth and seventh sessions of the International Law Commission) (pp. 108-112), 
S. Serbov; O narusheniyakh svobodu moreplavaniya v raione kitaiskikh morei (Viola- 
tion of freedom of the seas in the Chinese Seas) (pp. 112-116), V. I. Valentinov. 

„ 1956 (No. 1). O nekotorykh voprosakh mezdunarodnego dogovora v svyazi 
s Varshavskim dogovorom (Some questions about an international treaty in connection 
with the Warsaw Treaty) (pp. 98-104), G. I. Tunkin;. Mezhdunarodnyi sud OON v 
19559 (The International Court of Justice in 1955) (pp. 125-126), S. Borisov. 

, 1956 (No. 2). Propaganda vrazhdu mezdhu gosudarstvami protivorechit 
mezhdunarodnomu pravu (The propaganda of hostility between states is contrary to 
international law) (pp. 99-107), G. I. Morozov; Goa po pravu prinadlezhit Indii (Goa 
belongs to India according to law) (pp. 115-118), Y. G. Barsegov; Bespravnoe 
polozhenie indiitsev v Yuzhno-Afrikanskom Soyuze (The unprotected position of Indians 
in the Union of South Africa) (pp. 118-124), B. A. Aleksandrov. 

SUDETEN BULLETIN (Munich), April, 1956 (Vol. 4, No. 4). Peace and Prosperity 

(pp. 37-39), Philip Dunant; Federation—Only Hope for Czechoslovakia (p. 39), R. 
Wierer; From Kaschau to Red Dictatorship (pp. 41-44), Heinrich Kuhn; Fact or 
Fiction of Czech Democracy (pp. 44-46), E. v. Hofmannsthal, 
, May, 1956 (Vol. 4, No.5). New Weapons in the Cold War (pp. 49-50), Hugo 
Rasmus; West Germany’s Trade Relations (pp. 53-55), Walter Schwarzer; Foreign 
Trade—Its Role in Soviet Policy (pp. 55-57), Gottfried Hobus; Vatican and Polish 
Frontier (pp. 57-58), Hans Fröhlich. 

TRADE Mark Reporrer, January, 1956 (Vol. 46, No. 1). The Industrial Property 
Convention and the ‘‘ Telle-Quelle’’ Clause (pp. 36-52), L. A. Ellwood. 

Unirep Nations Review, June, 1956 (Vol. 2, No. 12). An Appeal to World 
Conscience (pp. 16-17), Gabriela Mistral; Realism in ECE (pp. 22-25), Pierre A. 
Forthomme. 
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Voxs Buiterin, February, 1956 (No. 97). Society and Culture (pp. 3-7), G. 
Karpov; Exploring the Antarctica (pp. 8-11), A. S. Tarassov. 

——, March, 1956 (No. 98). The Twentieth Congress of the C.P.8.U. (pp. 3-5), 
A. Belyakov. 

WASHINGTON UNIVERSITY Law QUARTERLY, April, 1956 (Vol. 1956, No. 2). The 
Law of Persons in Japanese-American Conflict of Laws (pp. 145-165), Harold G. 
Wren; Enforcement and Modification of Prospectively and Retroactively Modifiable 
Foreign Alimony Decrees (pp. 246-250). 

Worpenne Wermtp (The Hague), January, 1956 (Vol. 8, No. 1). De nieuwe 
Spelling in het licht van de Internationale Samenwerking (The new Dutch spelling in 
the light of international co-operation) (p. 4), J. W. van der Zanden. 

——, February, 1956 (Vol. 8, No. 2). Nederland en de rechtsmacht van het Inter- 
nationale Gerechtshof (The Netherlands and the Jurisdiction of the International Court 
of Justice) (p. 4), J. W. van der Zanden. 

Worp Arrairs, Spring, 1956 (Vol. 119, No. 1). The United Nations Grows-- 
Numerically (pp. 3-5), Stanley K. Hornbeck; The Charter Under Review (pp. 6-8), 
Denys P. Myers; Progress Report on the Colombo Plan (pp. 9-10), The Marquess of 
Reading; The Soviet Formula for Central America (pp. 11-12), Joseph F. Thorning. 
, Summer, 1956 (Vol. 119, No. 2). The International Cooperation Administration 
(pp. 35-37), Joseph M. Stokes; 4 World Peace Congress: Christians in Aaction (pp. 
44-45), Joseph F. Thorning; American Foreign Policy in the Middle East (pp. 46- 
47), Donald R. Heath. 

ZEITSCHRIFT PÜR AUSLANDISCHES ÖFFENTLICHES RECHT UND VOLKERRECHT, March, 
1956 (Vol. 16, Nos, 3-4). Das Urteil des Internationalen Gerichtshofes im Fall 
Nottebohm (pp. 407-426), Alexander N. Makarov; Zur Nachpriifungsbefugnis dea 
Gerichtshofs der Montanunion (pp. 427-450), Heinrich Matthies; The Legal Status 
of the Sea-Bed and Subsoil (pp. 451-499), D. H. N. Johnson; L’Ordre 8. M. 
Jérosolymitain de Malte—Z£volutions récentes autour d’une ancienne Organisation 
Internationale (pp. 500-522), A. C. Breyeha-Vauthier; Die Wehrpflicht von Aus- 
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GENEVA CONVENTION RELATIVE TO THE PROTECTION 
OF CIVILIAN PERSONS IN TIME OF WAR? 


Signed at Geneva, August 12, 1949; in force October 21, 1950 


The undersigned Plenipotentiaries of the Governments represented at the 
Diplomatic Conference held at Geneva from April 21 to August 12, 1949, 
for the purpose of establishing a Convention for the Protection of Civilian 
Persons in Time of War, have agreed as follows: 


1 T.I.A.S. No, 3365 (Dept. of State Publication No. 6142); also in Dept. of State 
Publication No. 3938 (Geneva Conventions). In force with respect to the United States 
Feb. 2, 1956. 

The convention has been ratified by the following governments: Austria, Belgium, 
Bulgaria (with reservations), Byelorussia (with reservations), Chile, Cuba, Czecho- 
slovakia (with reservations), Denmark, Ecuador, Egypt, El Salvador, Finland, France, 
Guatemala, The Holy See, Hungary (with reservations), India, Israel (with reserva- 
tion), Italy, Lebanon, Liechtenstein, Luxembourg, Mexico, Monaco, The Netherlands 
(with reservation), Nicaragua, Norway, Pakistan (with reservations), Peru, Philip- 
pines, Poland (with reservations), Rumania (with reservations), Spain, Sweden, 
Switzerland, Syria, Turkey, Ukraine (with reservations), U.S.S.R, (with reservations), 
United States (with reservation), Venezuela, Yugoslavia (with reservations). See 
reservations below, pp. 777-783. 

Notifications of accession have been given by the following governments: German 
Federal Republic, Iraq, Japan, Jordan, Liberia, Panama, San Marino, Thailand, Union 
of South Africa, Vietnam. 

The U. S. Senate, in giving its advice and consent to ratification of the convention, 
made the following statement: 

‘t Rejecting the reservations—other than to Article 68, paragraph 2—which States have 
made with respect to the Geneva convention relative to the protection of civilian persons 
in time of war, the United States accepts treaty relations with all parties to that con- 
vention, except as to the changes proposed by such reservations.’?’ 

The instrument of ratification deposited by the Government of Pakistan contained 
the following reservations: 


Art. 44: ‘‘Every protected person who is national de jure of an enemy State, 
against whom action is taken or sought to be taken under Article 41 by 
assignment of residence or internment, or in accordance with any law, on the 
ground of his being an enemy alien, shall be entitled to submit proofs to the 
Detaining Power, or as the case may be, to any appropriate Court or ad- 
ministrative board which may review his case, that he does not enjoy the 
protection of any enemy State, and full weight shall be given to this cireum- 
stance, if it is established whether with or without further enquiry by the 
Detaining Power, in deciding appropriate action, by way of an initial order or, 
as the case may be, by amendment thereof.’’ 

Art. 68, par. 2: ‘*The Government of Pakistan associate themselves with the 
reservation made by the United Kingdom of Great Britain and Northern 
Ireland and reserve the right to impose the death penalty in accordance with 
the provision of Article 68, paragraph 2, without regard to whether the 
offences referred to therein are punishable by death under the law of the 
oceupied territory at the time the occupation begins.’’ 
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PART I. GENERAL PROVISIONS 
ARTICLE 1 


The High Contracting Parties undertake to respect. and to ensure respee 
for the present Convention in all cireumstances. 


ARTICLE 2 


In addition to the provisions which shall be implemented in peacetime. 
the present Convention shall apply to all cases of declared war or of eny 
other armed conflict which may arise between two or more of the Hiel 
Contracting Parties, even if the state of war is not recognized by one of 
them. 

The Convention shall also apply to all cases of partial or total oceupa- 
tion of the territory of a High Contracting Party, even if the said oecupa- 
tion meets with no armed resistance. 

Although one of the Powers in conflict may not be a party to the present 
Convention, the Powers who are parties thereto shall remain bound by it 
in their mutual relations. They shall furthermore be bound by the Con- 
vention in relation to the said Power, if the latter accepts and applies the 
provisions thereof. 

ARTICLE 3 


In the case of armed conflict not of an international character occurring 
in the territory of one of the High Contracting Parties, each Party to the 
conflict shall be bound to apply, as a minimum, the following provisions: 


(1) Persons taking no active part in the hostilities, including membe:s 
of armed forces who have laid down their arms and those plaecd 
hers de combat by sickness, wounds, detention, or any other cause, 
shall in all circumstances be treated humanely, without any adverse 
distinction founded on race, colour, religion or faith, sex, birth or 
wealth, or any other similar criteria. 

To this end, the following acts are and shall remain prohibited at 
any time and in any place whatsoever with respect to the above- 
mentioned persons : 


(a) violence to life and person, in particular murder of all kinds, 
multilation, cruel treatment and torture; 

(b) taking of hostages; 

(c) outrages upon personal dignity, in particular humiliating and 
degrading treatment ; 

(d) the passing of sentences and the carrying out of executions 
without previous judgment pronounced by a regularly con- 
stituted court, affording all the judicial guarantees which are 
recognized as indispensable by civilized peoples. 


(2) The wounded and sick shall be collected and cared for. 
An impartial humanitarian body, such as the International Committee of 
the Red Cross, may offer its services to the Parties to the conflict. 





i 
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The Parties to the conflict should further endeavour to bring into force, 
by means of special agreements, all or part of the other provisions of the 
present Convention. 

The application of the preceding provisions shall not affect the legal 
status of the Parties to the conflict. 


ARTICLE 4 


Persons protected by the Convention are those who, at a given moment 
and in any manner whatsoever, find themselves, in case of a conflict or 
occupation, in the hands of a Party to the conflict or Occupying Power of 
which they are not nationals. i 

Nationals of a State which is not bound by the Convention are not pro- 
tected by it. Nationals of a neutral State who find themselves in the ter- 
ritory of a belligerent State, and nationals of a co-belligerent State, shall 

i not be regarded as protected persons while the State of which they are 
| nationals has normal diplomatic representation in the State in whose hands 
they are. 

The provisions of Part II are, however, wider in application, as defined 
in Article 13. 

Persons protected by the Geneva Convention for the Amelioration of the 
Condition of the Wounded and Sick in Armed Forces in the Field of 
August 12, 1949,! or by the Geneva Convention for the Amelioration of 
the Condition of Wounded, Sick and Shipwrecked Members of Armed 
Forces at Sea of August 12, 1949,? or by the Geneva Convention relative 
to the Treatment of Prisoners of War of August 12, 1949,? shall not be con- 
sidered as protected persons within the meaning of the present; Convention. 


ARTICLE 5 


Where, in the territory of a Party to the conflict, the latter is satisfied 
that an individual protected person is definitely suspected of or engaged in 
activities hostile to the security of the State, such individual person shall 
not be entitled to claim such rights and privileges under the present Con- 
vention as would, if exercised in the favour of such individual person, be 
prejudicial to the security of such State. 

Where in occupied territory an individual protected person is detained 
as a spy or saboteur, or as a person under definite suspicion of activity hos- 
tile to the security of the Occupying Power, such person shall, in those 
cases where absolute military security so requires, be regarded as having 
forfeited rights of communication under the present Convention. 

In each ease, such persons shall nevertheless be treated with humanity, 
and in ease of trial, shall not be deprived of the rights of fair and regular 
trial preseribed by the present Convention. They shall also be granted 
the full rights and privileges of a protected person under the present Con- 


1T.LAS. No. 3362. 2 T.I.A.S. No. 3363. 
3 T.LA.S. No. 3864; reprinted in 47 A.J.I.L. Supp. 119 (1953). 
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vention at the earliest date consistent with the security of the State or 
Occupying Power, as the case may be. 


ARTICLE 6 


The present Convention shall apply from the outset of any conflict or 
occupation mentioned in Article 2. 

In the territory of Parties to the conflict, the application of the present 
Convention shall cease on the general close of military operations. 

In the case of occupied territory, the application of the present Conven- 
tion shall cease one year after the general close of military operations; 
however, the Occupying Power shall be bound, for the duration of the oc- 
cupation, to the extent that such Power exercises the functions of govern- 
ment in such territory, by the provisions of the following Articles of the 
present Convention: 1 to 12, 27, 29 to 34, 47, 49, 51, 52, 58, 59, 61 to 77, 143. 

Protected persons whose release, repatriation or re-establishment may 
take place after such dates shall meanwhile continue to benefit by the 
present Convention. 

ARTICLE 7 


In addition to the agreements expressly provided for in Articles 11, 14, 
15, 17, 36, 108, 109, 182, 133 and 149, the High Contracting Parties may 
conclude other special agreements for all matters concerning which they 
may deem it suitable to make separate provision. No special agreement 
shall adversely affect the situation of protected persons, as defined by the 
present Convention, nor restrict the rights which it confers upon them. 

Protected persons shall continue to have the benefit of such agreements 
as long as the Convention is applicable to them, except where express pro- 
visions to the contrary are contained in the aforesaid or in subsequent 
agreements, or where more favourable measures have been taken with re- 
gard to them by one or other of the Parties to the conflict. 


ARTICLE 8 


Protected persons may in no circumstances renounce in part or in en- 
tirety the rights secured to them by the present Convention, and by the 
special agreements referred to in the foregoing Article, if such there be. 


ARTICLE 9 


The present Convention shall be applied with the cooperation and under 
the scrutiny of the Protecting Powers whose duty it is to safeguard the 
interests of the Parties to the conflict. For this purpose, the Protecting 
Powers may appoint, apart from their diplomatic or consular staff, dele- 
gates from amongst their own nationals or the nationals of other neutral 
Powers. The said delegates shall be subject to the approval of the Power 
with which they are to carry out their duties. 

The Parties to the conflict shall facilitate to the greatest extent possible 
the task of the representatives or delegates of the Protecting Powers. 
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The representatives or delegates of the Protecting Powers shall not in 
any case exceed their mission under the present Convention. They shall, 
in particular, take account of the imperative necessities of security of the 
- State wherein they carry out their duties. 


ARTICLE 10 


The provisions of the present Convention constitute no obstacle to the 
humanitarian activities which the International Committee of the Red 
Cross or any other impartial humanitarian organization may, subject to 
the consent of the Parties to the conflict concerned, undertake for the pro- 
tection of civilian persons and for their relief. 


ARTICLE 11 


The High Contracting Parties may at any time agree to entrust to an 
organization which offers all guarantees of impartiality and efficacy the 
duties incumbent on the Protecting Powers by virtue of the present 
Convention. 

When persons protected by the present Convention do not benefit or 
cease to benefit, no matter for what reason, by the activities of a Protecting 
Power or of an organization provided for in the first paragraph above, the 
Detaining Power shall request a neutral State, or such an organization, to 
undertake the functions performed under the present Convention by a 
Protecting Power designated by the Parties to a conflict. 

If protection cannot be arranged accordingly, the Detaining Power shall 
request or shall accept, subject to the provisions of this Article, the offer 
of the services of a humanitarian organization, such as the International 
Committee of the Red Cross, to assume the humanitarian functions per- 
formed by Protecting Powers under the present Convention. 

Any neutral Power, or any organization invited by the Power concerned 
or offering itself for these purposes, shall be required to act with a sense 
of responsibility towards the Party to the conflict on which persons pro- 
tected by the present Convention depend, and shall be required to furnish 
sufficient assurances that it is in a position to undertake the appropriate 
functions and to discharge them impartially. 

No derogation from the preceding provisions shall be made by special 
agreements between Powers one of which is restricted, even temporarily, in 
its freedom to negotiate with the other Power or its allies by reason of 
military events, more particularly where the whole, or a substantial part, 
of the territory of the said Power is occupied. 

‘Whenever in the present Convention mention is made of a Protecting 
Power, such mention applies to substitute organizations in the sense of the 
present Article. 

The provisions of this Article shall extend and be adapted to cases of 
nationals of a neutral State who are in occupied territory or who find them- 
selves in the territory of a belligerent State in which the State of which 
they are nationals has not normal diplomatic representation. 
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ARTICLE 12 


In cases where they deem it advisable in the interest of protected persons, 
particularly in cases of disagreement between the Parties to the conflict 
as to the application or interpretation of the provisions of the present 
Convention, the Protecting Powers shall lend their good offices with a view 
to settling the disagreement. 

For this purpose, each of the Protecting Powers may, either at the invita- 
tion of one Party or on its own initiative, propose to the Parties to the 
conflict a meeting of their representatives, and in particular of the au 
thorities responsible for protected persons, possibly on neutral territory 
suitably chosen. The Parties to the conflict shall be bound to give effect 
to the proposals made to them for this purpose. The Protecting Powers 
may, if necessary, propose for approval by the Parties to the conflict, a 
person belonging to a neutral Power or delegated by the International 
Committee of the Red Cross, who shall be invited to take part in such a 
meeting. * 


PART II. GENERAL PROTECTION OF POPULATIONS AGAINST 
CERTAIN CONSEQUENCES OF WAR 


ARTICLE 18 


The provisions of Part II cover the whole of the populations of the 
countries in conflict, without any adverse distinction based, in particular, 
on race, nationality, religion or political opinion, and are intended to allevi- 
ate the sufferings caused by war. 


ARTICLE 14 


In time of peace, the High Contracting Parties and, after the outbreak 
of hostilities, the Parties thereto, may establish in their own territory and, 
if the need arises, in occupied areas, hospital and safety zones and localities 
so organized as to protect from the effects of war, wounded, sick and aged 
persons, children under fifteen, expectant mothers and mothers of children 
under seven. 

Upon the outbreak and during the course of hostilities, the Parties con- 
cerned may conclude agreements on mutual recognition of the zones and 
localities they have created. They may for this purpose implement the 
provisions of the Draft Agreement annexed to the present Convention, 
with such amendments as they may consider necessary. 

The Protecting Powers and the International Committee of the Red 
Cross are invited to lend their good offices in order to facilitate the institu- 
tion and recognition of these hospital and safety zones and localities. 


ARTICLE 15 


Any Party to the conflict may, either direct or through a neutral State or 
some humanitarian organization, propose to the adverse Party to establish, 


1 Annex I below. 
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in the regions where fighting is taking place, neutralized zones intended to 
shelter from the effects of war the following persons, without distinction: 


(a) wounded and sick combatants or non-combatants; 
(b) civilian persons who take no part in hostilities, and who, while they 
reside in the zones, perform no work of a military character. 


When the Parties concerned have agreed upon the geographical position, 
administration, food supply and supervision of the proposed neutralized 
zone, a written agreement shall be concluded and signed by the representa- 
tives of the Parties to the conflict. The agreement shall fix the beginning 
and the duration of the neutralization of the zone. 


ARTICLE 16 


The wounded and sick, as well as the infirm, and expectant mothers, 
shall be the object of particular protection and respect. 

As far as military considerations allow, each Party to the conflict shall 
facilitate the steps taken to search for the killed and wounded, to assist 
the shipwrecked and other persons exposed to grave danger, and to protect 
them against pillage and ill-treatment. 


ARTICLE 17 


The Parties to the conflict shall endeavour to conclude local agreements 
for the removal from besieged or encircled areas, of wounded, sick, infirm, 
and aged persons, children and maternity cases, and for the passage of 
ministers of all religions, medical personnel and medical equipment on their 
way to such areas. 


ARTICLE 18 


Civilian hospitals organized to give care to the wounded and sick, the 
infirm and maternity cases, may in no circumstances be the object of at- 
tack, but shall at all times be respected and protected by the Parties to the 
conflict. 

States which are Parties to a conflict shall provide all civilian hospitals 
with certificates showing that they are civilian hospitals and that the 
buildings which they occupy are not used for any purpose which would 
deprive these hospitals of protection in accordance with Article 19. 

Civilian hospitals shall be marked by means of the emblem provided for 
in Article 38 of the Geneva Convention for the Amelioration of the Con- 
dition of the Wounded and Sick in Armed Forces in the Field of August 
12, 1949, but only if so authorized by the State. 

The Parties to the conflict shall, in so far as military considerations per- 
mit, take the necessary steps to make the distinctive emblems indicating 
civilian hospitals clearly visible to the enemy land, air and naval forces in 
order to obviate the possibility of any hostile action. 

In view of the dangers to which hospitals may be exposed by being close 
to military objectives, it is recommended that such hospitals be situated 
as far as possible from such objectives. 
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ARTICLE 19 


The protection to which civilian hospitals are entitled shall not cease 
unless they are used to commit, outside their humanitarian duties, acts 
harmful to the enemy. Protection may, however, cease only after duc 
warning has been given, naming, in all appropriate cases, a reasonable time 
limit, and after such warning has remained unheeded. 

The fact that sick or wounded members of the armed forces are nursed 
in these hospitals, or the presence of small arms and ammunition taker 
from such combatants and not yet handed to the proper service, shall not be 
considered to be acts harmful to the enemy. 


ARTICLE 20 


Persons regularly and solely engaged in the operation and administration 
of civilian hospitals, including the personnel engaged in the search for, 
removal and transporting of and caring for wounded and sick civilians, the 
infirm and maternity cases, shall be respected and protected. 

In occupied territory and in zones of military operations, the above per- 
sonnel shall be recognizable by means of an identity card certifying their 
status, bearing the photograph of the holder and embossed with the starıp 
of the responsible authority, and also by means of a stamped, water- 
resistant armlet which they shall wear on the left arm while carrying cut 
their duties. This armlet shall be issued by the State and shall bear the 
emblem provided for in Article 38 of the Geneva Convention for the 
Amelioration of the Condition of the Wounded and Sick in Armed Forces 
in the Field of August 12, 1949. 

Other personnel who are engaged in the operation and administration of 
civilian hospitals shall be entitled to respect and protection and to wear tie 
armlet, as provided in and under the conditions prescribed in this Artic e, 
while they are employed on such duties. The identity card shall state the 
duties on which they are employed. 

The management of each hospital shall at all times hold at the disposal 
of the competent national or occupying authorities an up-to-date list of 
such personnel. 

ARTICLE 21 


Convoys of vehicles or hospital trains on land or specially provided ves- 
sels on sea, conveying wounded and sick civilians, the infirm and maternity 
cases, shall be respected and protected in the same manner as the hospitals 
provided for in Article 18, and shall be marked, with the consent of the 
State, by the display of the distinctive emblem provided for in Article 38 of 
the Geneva Convention for the Amelioration of the Condition of the 
Wounded and Sick in Armed Forces in the Field of August 12, 1949. 


ARTICLE 22 


Aircraft exclusively employed for the removal of wounded and sick 
civilians, the infirm and maternity cases, or for the transport of medical 
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personnel and equipment, shall not be attacked, but shall be respected 
while flying at heights, times and on routes specifically agreed upon be- 
tween all the Parties to the conflict concerned. 

They may be marked with the distinctive emblem provided for in Article 
38 of the Geneva Convention for the Amelioration of the Condition of the 
Wounded and Sick in Armed Forces in the Field of August 12, 1949. 

Unless agreed otherwise, flights over enemy or enemy-occupied territory 
are prohibited. 

Such aircraft shall obey every summons to land. In the event of a land- 
ing thus imposed, the aircraft with its occupants may continue its flight 
after examination, if any. 


ARTICLE 28 


Each High Contracting Party shall allow the free passage of all con- 
signments of medical and hospital stores and objects necessary for religious 
worship intended only for civilians of another High Contracting Party, 
even if the latter is its adversary. It shall likewise permit the free passage 
of all consignments of essential foodstuffs, clothing and tonics intended for 
children under fifteen, expectant mothers and maternity cases. 

The obligation of a High Contracting Party to allow the free passage of 
the consignments indicated in the preceding paragraph is subject to the 
condition that this Party is satisfied that there are no serious reasons for 
fearing : 


(a) that the consignments may be diverted from their destination, 

(b) that the control may not be effective, or 

(c) that a definite advantage may accrue to the military efforts or 
economy of the enemy through the substitution of the above-men- 
tioned consignments for goods which would otherwise be provided 
or produced. by the enemy or through the release of such material, 
services or facilities as would otherwise be required for the produc- 
tion of such goods. 


The Power which allows the passage of the consignments indicated in the 
first paragraph of this Article may make such permission conditional on the 
distribution to the persons benefited thereby being made under the local 
supervision of the Protecting Powers. 

Such consignments shall be forwarded as rapidly as possible, and the 
Power which permits their free passage shall have the right to prescribe 
the technical arrangements under which such passage is allowed. 


ARTICLE 24 


The Parties to the conflict shall take the necessary measures to ensure 
that children under fifteen, who are orphaned or are separated from their 
families as a result of the war, are not left to their own resources, and 
that their maintenance, the exercise of their religion and their education 
are facilitated in all cireumstances. Their education shall, as far as 
possible, be entrusted to persons of a similar cultural tradition. 
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The Parties to the conflict shall facilitate the reception of such childre : 
in a neutral country for the duration of the conflict with the consent of th: 
Protecting Power, if any, and under due safeguards for the observance’ 
of the principles stated in the first paragraph. 

They shall, furthermore, endeavour to arrange for all children unie- 
twelve to be identified by the wearing of identity dises, or by some othe: 
means. 


ARTICLE 25 


All persons in the territory of a Party to the conflict, or in a territor; 
occupied by it, shall be enabled to give news of a strictly personal natur 
to members of their families, wherever they may be, and to receive newt 
from them, This correspondence shall be forwarded speedily and with 
out undue delay. 

Tf, as a result of circumstances, it becomes difficult or impossible to 
exchange family correspondence by the ordinary post, the Parties to ihe 
conflict concerned shall apply to a neutral intermediary, such as ihe 
Central Agency provided for in Article 140, and shall decide in consulta- 
tion with it how to ensure the fulfilment of their obligations under the best 
possible conditions, in particular with the cooperation of the National 
Red Cross (Red Crescent, Red Lion and Sun) Societies. 

If the Parties to the conflict deem it necessary to restrict family cor- 
respondence, such restrictions shall be confined to the compulsory use of 
standard forms containing twenty-five freely chosen words, and to the limi- 
tation of the number of these forms despatched to one each month. 


ÅRTICLE 26 


Each Party to the conflict shall facilitate enquiries made by members 
of families dispersed owing to the war, with the object of renewing contact 
with one another and of meeting, if possible. It shall encourage, in par- 
ticular, the work of organizations engaged on this task provided they are 
acceptable to it and conform to its security regulations. 


PART III. STATUS AND TREATMENT OF 
PROTECTED PERSONS 


SECTION I 


PROVISIONS COMMON TO THE TERRITORIES OF THE PARTIES TO THE 
CONFLICT AND TO OCCUPIED TERRITORIES 


ARTICLE 27 


Protected persons are entitled, in all circumstances, to respect for their 
persons, their honour, their family rights, their religious convictions and 
practices, and their manners and customs. They shall at all times be 
humanely treated, and shall be protected especially against all acts of 
violence or threats thereof and against insults and publie curiosity. 

‘Women shall be especially protected against any attack on their honou ', 
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in particular against rape, enforced prostitution, or any form of indecent 
assault. 

Without prejudice to the provisions relating to their state of health, 
age and sex, all protected persons shall be treated with the same considera- 
tion by the Party to the conflict in whose power they are, without any 
adverse distinction based, in particular, on race, religion or political 
opinion. 

However, the Parties to the conflict may take such measures of control 
and security in regard to protected persons as may be necessary as a result 
of the war. 


ARTICLE 28 


The presence of a protected person may not be used to render certain 
points or areas immune from military operations. 


ARTICLE 29 


The Party to the conflict in whose hands protected persons may be, is 
responsible for the treatment accorded to them by its agents, irrespective 
of any individual responsibility which may be incurred. 


ARTICLE 30 


Protected persons shall have every facility for making application to the 
Protecting Powers, the International Committee of the Red Cross, the 
National Red Cross (Red Crescent, Red Lion and Sun) Society of the 
country where they may be, as well as to any organization that might assist 
them. 

These several organizations shall be granted all facilities for that purpose 
by the authorities, within the bounds set by military or security con- 
siderations. 

Apart from the visits of the delegates of the Protecting Powers and of 
the International Committee of the Red Cross, provided for by Article 143, 
the Detaining or Occupying Powers shall facilitate as much as possible 
visits to protected persons by the representatives of other organizations 
whose object is to give spiritual aid or material relief to such persons. 


ARTICLE 31 


No physical or moral coercion shall be exercised against protected per- 
sons, in particular to obtain information from them or from third parties. 


ARTICLE 32 


The High Contracting Parties specifically agree that each of them is 
prohibited from taking any measure of such a character as to cause the 
physical suffering or extermination of protected persons in their hands. 
This prohibition applies not only to murder, torture, corporal punishment, 
mutilation and medical or scientific experiments not necessitated by the 
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medical treatment of a protected person, but also to any other measures of 
brutality whether applied by civilian or military agents. 


ARTICLE 33 


No protected person may be punished for an offence he or she has not 
personally committed. Collective penalties and likewise all measures of 
intimidation or of terrorism are prohibited. 

Pillage is prohibited. 

Reprisals against protected persons and their property are prohibited. 


ARTICLE 34 


The taking of hostages is prohibited. 


SECTION It 
ALIENS IN THE TERRITORY OF A PARTY TO THE CONFLICT 


ARTICLE 35 


All protected persons who may desire to leave the territory at the outset 
of, or during a conflict, shall be entitled to do so, unless their departure is 
contrary to the national interests of the State. The applications of such 
persons to leave shall be decided in accordance with regularly established 
procedures and the decision shall be taken as rapidly as possible. Those 
persons permitted to leave may provide themselves with the necessary funds 
for their journey and take with them a reasonable amount of their effects 
and articles of personal use. 

If any such person is refused permission to leave the territory, he shall 
be entitled to have such refusal reconsidered as soon as possible by an 
appropriate court or administrative board designated by the Detaining 
Power for that purpose, 

Upon request, representatives of the Protecting Power shall, unless 
reasons of security prevent it, or the persons concerned object, be furnished 
with the reasons for refusal of any request for permission to leave the 
territory and be given, as expeditiously as possible, the names of all 
persons who have been denied permission to leave. 


ARTICLE 36 


Departures permitted under the foregoing Article shall be carried out in 
satisfactory conditions as regards safety, hygiene, sanitation and food. All 
costs in connection therewith, from the point of exit in the territory of the 
Detaining Power, shall be borne by the country of destination, or, in the 
case of accommodation in a neutral country, by the Power whose nationals 
are benefited. The practical details of such movements may, if necessary, 
be settled by special agreements between the Powers concerned. 

The foregoing shall not prejudice such special agreements as may he 
concluded between Parties to the conflict concerning the exchange and 
repatriation of their nationals in enemy hands. 
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ARTICLE 37 


Protected persons who are confined pending proceedings or serving a 
sentence involving loss of liberty, shall during their confinement be hu- 
manely treated. 

As soon as they are released, they may ask to leave the territory in con- 
formity with the foregoing Articles. 


ARTICLE 38 


With the exception of special measures authorized by the present Con- 
vention, in particular by Articles 27 and 41 thereof, the situation of pro- 
tected persons shall continue to be regulated, in principle, by the provisions 
concerning aliens in time of peace. In any case, the following rights shall 
be granted to them: 


(1) They shall be enabled to receive the individual or collective relief 
that may be sent to them. 

They shall, if their state of health so requires, receive medical atten- 
tion and hospital treatment to the same extent as the nationals of the 
State concerned. 

They shall be allowed to practise their religion and to receive 
spiritual assistance from ministers of their faith. 

(4) If they reside in an area particularly exposed to the dangers of war, 
they shall be authorised to move from that area to the same extent 
as the nationals of the State concerned. 

Children under fifteen years, pregnant women and mothers of chil- 
dren under seven years shall benefit by any preferential treatment 
to the same extent as the nationals of the State concerned. 


(2 


xw 


(3 


xw 


(5 


we 


ÅRTICLE 39 


Protected persons who, as a result of the war, have lost their gainful 
employment, shall be granted the opportunity to find paid employment. 
That opportunity shall, subject to security considerations and to the pro- 
visions of Article 40, be equal to that enjoyed by the nationals of the 
Power in whose territory they are. 

Where a Party to the conflict applies to a protected person methods of 
control which result in his being unable to support himself, and especially 
if such a person is prevented for reasons of security from finding paid em- 
ployment on reasonable conditions, the said Party shall ensure his support 
and that of his dependents. 

Protected persons may in any case receive allowances from their home 
country, the Protecting Power, or the relief societies referred to in Article 
30. 

ÅRTICLE 40 


Protected persons may be compelled to work only to the same extent as 
nationals of the Party to the conflict in whose territory they are. 

If protected persons are of enemy nationality, they may only be com- 
pelled to do work which is normally necessary to ensure the feeding, 
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sheltering, clothing, transport and health of human beings and which is 
not directly related to the conduct of military operations. 

In the cases mentioned in the two preceding paragraphs, protected per 
sons compelled to work shall have the benefit of the same working con. 
ditions and of the same safeguards as national workers, in particular as 
regards wages, hours of labour, clothing and equipment, previous trainine 
and compensation for occupational accidents and diseases. 

If the above provisions are infringed, protected persons shall be allowea 
to exercise their right of complaint in accordance with Article 30. 


ARTICLE 41 


Should the Power in whose hands protected persons may be consider the 
measures of control mentioned in the present Convention to be inadequate, 
it may not have recourse to any other measure of control more severe than 
that of assigned residence or internment, in accordance with the provisicns 
of Articles 42 and 48. 

In applying the provisions of Article 39, second paragraph, to the cases 
of persons required to leave their usual places of residence by virtue of a 
decision placing them in assigned residence elsewhere, the Detaining Power 
shall be guided as closely as possible by the standards of welfare set forth 
in Part III, Section IV of this Convention. 


ARTICLE 42 


The internment or placing in assigned residence of protected persons 
may be ordered only if the security of the Detaining Power makes it ab- 
solutely necessary. 

If any person, acting through the representatives of the Protecting 
Power, voluntarily demands internment, and if his situation renders this 
step necessary, he shall be interned by the Power in whose hands he 
may be. 

ARTICLE 43 


Any protected person who has been interned or placed in assigned 
residence shall be entitled to have such action reconsidered as soon as pos- 
sible by an appropriate court or administrative board designated by the 
Detaining Power for that purpose. If the internment or placing in as- 
signed residence is maintained, the court or administrative board shall 
periodically, and at least twice yearly, give consideration to his or her case 
with a view to the favourable amendment of the initial decision, if cireum- 
stances permit. 

Unless the protected persons concerned object, the Detaining Power 
shall, as rapidly as possible, give the Protecting Power the names of any 
protected persons who have been interned or subjected to assigned resi- 
dence, or who have been released from internment or assigned residence. 
The decisions of the courts or boards mentioned in the first paragraph of 
the present Article shall also, subject to the same conditions, be notified as 
rapidly as possible to the Protecting Power. 
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ÅRTICLE 44 


In applying the measures of control mentioned in the present Conven- 
tion, the Detaining Power shall not treat as enemy aliens exclusively on the 
basis of their nationality de jure of an enemy State, refugees who do not, in 
fact, enjoy the protection of any government. 


ARTICLE 45 


Protected persons shall not be transferred to a Power which is not a 
party to the Convention. 

This provision shall in no way constitute an obstacle to the repatriation 
of protected persons, or to their return to their country of residence after 
the cessation of hostilities. 

Protected persons may be transferred by the Detaining Power only to a 
Power which is a party to the present Convention and after the Detaining 
Power has satisfied itself of the willingness and ability of such transferee 
Power to apply the present Convention. If protected persons are trans- 
ferred under such circumstances, responsibility for the application of the 
present Convention rests on the Power accepting them, while they are in its 
custody. Nevertheless, if that Power fails to carry out the provisions of 
the present, Convention in any important respect, the Power by which the 
protected persons were transferred shall, upon being so notified by the 
Protecting Power, take effective measures to correct the situation or shall 
request the return of the protected persons. Such request must be com- 
plied with. 

In no circumstances shall a protected person be transferred to a country 
where he or she may have reason to fear persecution for his or her political 
opinions or religious beliefs. 

The provisions of this Article do not constitute an obstacle to the extradi- 
tion, in pursuance of extradition treaties concluded before the outbreak of 
hostilities, of protected persons accused of offences against ordinary erim- 
inal law. 


ARTICLE 46 


In so far as they have not been previously withdrawn, restrictive meas- 
ures taken regarding protected persons shall be cancelled as soon as pos- 
sible after the close of hostilities. 

Restrictive measures affecting their property shall be cancelled, in ac- 
cordance with the law of the Detaining Power, as soon as possible after 
the close of hostilities. 


SECTION IIT 
OCCUPIED TERRITORIES 


ARTICLE 47 
Protected persons who are in occupied territory shall not be deprived, in 


any case or in any manner whatsoever, of the benefits of the present Con- 
vention by any change introduced, as the result of the occupation of a 
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territory, into the institutions or government of the said territory, nor by 
any agreement concluded between the authorities of the occupied territories 
and the Occupying Power, nor by any annexation by the latter of the whole 
or part of the occupied territory. 


ÅRTICLE 48 


Protected persons who are not nationals of the Power whose territory is 
occupied, may avail themselves of the right to leave the territory subject to 
the provisions of Article 35, and decisions thereon shall be taken according 
to the procedure which the Occupying Power shall establish in accordance 
with the said Article. 

ARTICLE 49 


Individual or mass forcible transfers, as well as deportations of pro- 
tected persons from occupied territory to the territory of the Occupying 
Power or to that of any other country, occupied or not, are prohibited, 
regardless of their motive. 

Nevertheless, the Occupying Power may undertake total or partial evac- 
uation of a given area if the security of the population or imperative 
military reasons so demand. Such evacuations may not involve the dis- 
placement of protected persons outside the bounds of the occupied territory 
except when for material reasons it is impossible to avoid such displace- 
ment. Persons thus evacuated shall be transferred back to their homes as 
soon as hostilities in the area in question have ceased. 

The Occupying Power undertaking such transfers or evacuations shall 
ensure, to the greatest practicable extent, that proper accommodation is 
provided to receive the protected persons, that the removals are effected in 
satisfactory conditions of hygiene, health, safety and nutrition, and that 
members of the same family are not separated. 

The Protecting Power shall be informed of any transfers and evacua- 
tions as soon as they have taken place. 

The Oceupying Power shall not detain protected persons in an area par- 
ticularly exposed to the dangers of war unless the security of the popula- 
tion or imperative military reasons so demand. 

The Occupying Power shall not deport or transfer parts of its own 
civilian population into the territory it occupies. 


ARTICLE 50 


The Occupying Power shall, with the cooperation of the national and 
local authorities, facilitate the proper working of all institutions devoted 
to the care and education of children. 

The Occupying Power shall take all necessary steps to facilitate the 
identification of children and the registration of their parentage. It may 
not, in any case, change their personal status, nor enlist them in forma- 
tions or organizations subordinate to it. 

Should the local institutions be inadequate for the purpose, the Occupy- 
ing Power shall make arrangements for the maintenance and education, if 
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possible by persons of their own nationality, language and religion, of 
children who are orphaned or separated from their parents as a result 
of the war and who cannot be adequately cared for by a near relative or 
friend. 

A special section of the Bureau set up in accordance with Article 136 
shall be responsible for taking all necessary steps to identify children whose 
identity is in doubt. Particulars of their parents or other near relatives 
should always be recorded if available. 

The Occupying Power shall not hinder the application of any preferen- 
tial measures in regard to food, medical care and protection against the 
effects of war, which may have been adopted prior to the occupation in 
favour of children under fifteen years, expectant mothers, and mothers of 
children under seven years. 


ARTICLE 51 


The Occupying Power may not compel protected persons to serve in its 
armed or auxiliary forces. No pressure or propaganda which aims at 
securing voluntary enlistment is permitted. 

The Oceupying Power may not compel protected persons to work unless 
they are over eighteen years of age, and then only on work which is neces- 
sary either for the needs of the army of occupation, or for the public utility 
services, or for the feeding, sheltering, clothing, transportation or health of 
the population of the occupied country. Protected persons may not be 
compelled to undertake any work which would involve them in the obli- 
gation of taking part in military operations. The Occupying Power may 
not compel protected persons to employ forcible means to ensure the se- 
curity of the installations where they are performing compulsory labour. 

The work shall be carried out only in the occupied territory where the 
persons whose services have been requisitioned are. Every such person 
shall, so far as possible, be kept in his usual place of employment. Workers 
shall be paid a fair wage and the work shall be proportionate to their 
physical and intellectual capacities. The legislation in force in the oc- 
cupied country concerning working conditions, and safeguards as regards, 
in particular, such matters as wages, hours of work, equipment, preliminary 
training and compensation for occupational accidents and diseases, shall 
be applicable to the protected persons assigned to the work referred to in 
this Article. 

In no case shall requisition of labour lead to a mobilization of workers 
in an organization of a military or semi-military character. 


ARTICLE 52 


No contract, agreement or regulation shall impair the right of any 
worker, whether voluntary or not and wherever he may be, to apply to the 
representatives of the Protecting Power in order to request the said Power’s 
intervention. 

All measures aiming at creating unemployment or at restricting the op- 
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portunities offered to workers in an occupied territory, in order to induce 
them to work for the Occupying Power, are prohibited. 


ARTICLE 53 


Any destruction by the Occupying Power of real or personal property be- 
longing individually or collectively to private persons, or to the State, or 
to other publie authorities, or to social or cooperative organizations, is 
prohibited, except where such destruction is rendered absolutely necessary 
by military operations. 

ARTICLE 54 


The Occupying Power may not alter the status of public officials or 
judges in the occupied territories, or in any way apply sanctions to or 
take any measures of coercion or discrimination against them, should thy 
abstain from fulfilling their functions for reasons of conscience. 

This prohibition does not prejudice the application of the second para- 
graph of Article 51. It does not affect the right of the Occupying Power 
to remove public officials from their posts. 


ARTICLE 55 


To the fullest extent of the means available to it, the Occupying Power 
has the duty of ensuring the food and medical supplies of the population; 
it should, in particular, bring in the necessary foodstuffs, medical stores and 
other articles if the resources of the occupied territory are inadequate. 

The Occupying Power may not requisition foodstuffs, articles or medical 
supplies available in the occupied territory, except for use by the occupa- 
tion forces and administration personnel, and then only if the requirements 
of the civilian population have been taken into account. Subject to the 
provisions of other international Conventions, the Occupying Power shell 
make arrangements to ensure that fair value is paid for any requisitioned 
goods. 

The Protecting Power shall, at any time, be at liberty to verify the state 
of the food and medical supplies in occupied territories, except where tem- 
porary restrictions are made necessary by imperative military require- 
ments. 

ARTICLE 56 


To the fullest extent of the means available to it, the Occupying Power 
has the duty of ensuring and maintaining, with the cooperation of national 
and local authorities, the medical and hospital establishments and services, 
publie health and hygiene in the occupied territory, with particular re’- 
erence to the adoption and application of the prophylactic and preventive 
measures necessary to combat the spread of contagious diseases and epi- 
demies. Medical personnel of all categories shall be allowed to carry out 
their duties. 

Tf new hospitals are set up in occupied territory and if the competert 
organs of the occupied State are not operating there, the occupying a- 
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thorities shall, if necessary, grant them the recognition provided for in 
Article 18. In similar circumstances, the occupying authorities shall also 
erant recognition to hospital personnel and transport vehicles under the 
provisions of Articles 20 and 21. 

In adopting measures of health and hygiene and in their implementation, 
the Occupying Power shall take into consideration the moral and ethical 
susceptibilities of the population of the occupied territory. 


ARTICLE 57 


The Occupying Power may requisition civilian hospitals only temporarily 
and only in cases of urgent necessity for the care of military wounded and 
sick, and then on condition that suitable arrangements are made in due 
time for the care and treatment of the patients and for the needs of the 
civilian population for hospital accommodation. 

The material and stores of civilian hospitals cannot be requisitioned so 
long as they are necessary for the needs of the civilian population. 


ARTICLE 58 


The Occupying Power shall permit ministers of religion to give spiritual 
assistance to the members of their religious communities. 

The Occupying Power shall also accept consignments of books and 
articles required for religious needs and shall facilitate their distribution 
in occupied territory. 

ARTICLE 59 


If the whole or part of the population of an occupied territory is in- 
adequately supplied, the Occupying Power shall agree to relief schemes on 
behalf of the said population, and shall facilitate them by all the means at 
its disposal. 

Such schemes, which may be undertaken either by States or by impartial 
humanitarian organizations such as the International Committee of the Red 
Cross, shall consist, in particular, of the provision of consignments of 
foodstuffs, medical supplies and clothing. 

All Contracting Parties shall permit the free passage of these consign- 
ments and shall guarantee their protection. 

A Power granting free passage to consignments on their way to territory 
occupied by an adverse Party to the conflict shall, however, have the right 
to search the consignments, to regulate their passage according to pre- 
scribed times and routes, and to be reasonably satisfied through the Pro- 
tecting Power that these consignments are to be used for the relief of the 
needy population and are not to be used for the benefit of the Occupying 
Power. 


ARTICLE 60 
Relief consignments shall in no way relieve the Occupying Power of any 


of it responsibilities under Articles 55, 56 and 59. The Occupying Power 
shall in no way whatsoever divert relief consignments from the purpose for 
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which they are intended, except in cases of urgent necessity, in the interests 
of the population of the occupied territory and with the consent of the 
Protecting Power, 


ARTICLE 61 


The distribution of the relief consignments referred to in the foregoing 
Articles shall be carried out with the cooperation and under the supervision 
of the Protecting Power. This duty may also be delegated, by agreement 
between the Occupying Power and the Protecting Power, to a neutral 
Power, to the International Committee of the Red Cross or to any other 
impartial humanitarian body. 

Such consignments shall be exempt in occupied territory from all 
charges, taxes or customs duties unless these are necessary in the interests 
of the economy of the territory. The Occupying Power shall facilitate the 
rapid distribution of these consignments. 

All Contracting Parties shall endeavour to permit the transit and trans- 
port, free of charge, of such relief consignments on their way to occupied 
territories. 


ARTICLE 62 


Subject to imperative reasons of security, protected persons in oceupied 
territories shall be permitted to receive the individual relief consignments 
sent to them. 


ARTICLE 63 


Subject to temporary and exceptional measures imposed for urgent 
reasons of security by the Occupying Power: 


(a) recognized National Red Cross (Red Crescent, Red Lion and Sun) 
Societies shall be able to pursue their activities in accordance with 
Red Cross principles, as defined by the International Red Cross Con- 
ferences. Other relief societies shall be permitted to continue their 
humanitarian activities under similar conditions; 

(b) the Occupying Power may not require any changes in the personnel 
or structure of these societies, which would prejudice the aforesaid 
activities. 


The same principles shall apply to the activities and personnel of special 
organizations of a non-military character, which already exist or which may 
be established, for the purpose of ensuring the living conditions of the 
civilian population by the maintenance of the essential publie utility serv- 
ices, by the distribution of relief and by the organization of rescues. 


ARTICLE 64 


The penal laws of the occupied territory shall remain in force, with the 
exception that they may be repealed or suspended by the Oceupying Power 
in eases where they constitute a threat to its security or an obstacle to the 
application of the present Convention. Subject to the latter consideration 
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and to the necessity for ensuring the effective administration of justice, the 
tribunals of the occupied territory shall continue to function in respect 
of all offences covered by the said laws. 

The Occupying Power may, however, subject the population of the oc- 
cupied territory to provisions which are essential to enable the Occupying 
Power to fulfil its obligations under the present Convention, to maintain 
the orderly government of the territory, and to ensure the security of the 
Occupying Power, of the members and property of the occupying forces or 
administration, and likewise of the establishments and lines of communica- 
tion used by them. 

ARTICLE 65 


The penal provisions enacted by the Occupying Power shall not come 
into force before they have been published and brought to the knowledge of 
the inhabitants in their language. The effect of these penal provisions 
shall not be retroactive. 

ARTICLE 66 


In case of a breach of the penal provisions promulgated by it by virtue of 
the second paragraph of Article 64, the Occupying Power may hand over 
the accused to its properly constituted, non-political military courts, on 
condition that the said courts sit in the occupied country. Courts of appeal 
shall preferably sit in the occupied country. 


ARTICLE 67 


The courts shall apply only those provisions of law which were applicable 
prior to the offence, and which are in accordance with general principles of 
law, in particular the principle that the penalty shall be proportionate to 
the offence. They shall take into consideration the fact that the accused 
is not a national of the Occupying Power. 


ARTICLE 68 


Protected persons who commit an offence which is solely intended to 
harm the Occupying Power, but which does not constitute an attempt on 
the life or limb of members of the occupying forces or administration, nor 
a grave collective danger, nor seriously damage the property of the occupy- 
ing forces or administration or the installations used by them, shall be 
liable to internment or simple imprisonment, provided the duration of 
such internment or imprisonment is proportionate to the offence committed. 
Furthermore, internment or imprisonment shall, for such offences, be the 
only measure adopted for depriving protected persons of liberty. The 
courts provided for under Article 66 of the present Convention may at 
their discretion convert a sentence of imprisonment to one of internment 
for the same period. 

The penal provisions promulgated by the Occupying Power in accordance 
with Articles 64 and 65 may impose the death penalty on a protected person 
only in eases where the person is guilty of espionage, of serious acts of 
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sabotage against the military installations of the Occupying Power or of 
intentional offences which have caused the death of one or more persons, 
provided that such offences were punishable by death under the law of the 
occupied territory in force before the occupation began. 

The death penalty may not be pronounced against a protected person 
unless the attention of the court has been particularly called to the fact 
that since the accused is not a national of the Occupying Power, he is not 
bound to it by any duty of allegiance. 

In any case, the death penalty may not be pronounced against a pro- 
tected person who was under eighteen years of age at the time of the 
offence. 


ARTICLE 69 


In all cases, the duration of the period during which a protected person 
accused of an offence is under arrest awaiting trial or punishment shall be 
deducted from any period of imprisonment awarded. 


ARTICLE 70 


Protected persons shall not be arrested, prosecuted or convicted by the 
Occupying Power for acts committed or for opinions expressed before the 
occupation, or during a temporary interruption thereof, with the exception 
of breaches of the laws and customs of war. 

Nationals of the occupying Power who, before the outbreak of hostilities, 
have sought refuge in the territory of the occupied. State, shall not be ar- 
rested, prosecuted, convicted or deported from the oceupied territory, ex- 
cept for offences committed after the outbreak of hostilities, or for offences 
under common law committed before the outbreak of hostilities which, ac- 
cording to the law of the occupied State, would have justified extradition 
in time of peace. 


ARTICLE 71 


No sentence shall be pronounced by the competent courts of the Oceupy- 
ing Power except after a regular trial. 

Accused persons who are prosecuted by the Occupying Power shall be 
promptly informed, in writing, in a language which they understand, of 
the particulars of the charges preferred against them, and shall be brought 
to trial as rapidly as possible. The Protecting Power shall be informed of 
all proceedings instituted by the Occupying Power against protected per- 
sons in respect of charges involving the death penalty or imprisonment for 
two years or more; it shall be enabled, at any time, to obtain information 
regarding the state of such proceedings. Furthermore, the Protecting 
Power shall be entitled, on request, to be furnished with all particulars of 
these and of any other proceedings instituted by the Occupying Power 
against protected persons. 

The notification to the Protecting Power, as provided for in the second 
paragraph above, shall be sent immediately, and shall in any case reach the 
Protecting Power three weeks before the date of the first hearing. Unless, 
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at the opening of the trial, evidence is submitted that the provisions of this 
Article are fully complied with, the trial shall not proceed. The notifica- 
tion shall include the following particulars: 


(a) description of the accused; 

(b) place of residence or detention ; 

(c) specification of the charge or charges (with mention of the penal 
provisions under which it is brought) ; 

(d) designation of the court which will hear the case; 

(e) place and date of the first hearing. 


ARTICLE 72 | 


Accused persons shall have the right to present evidence necessary to 
their defence and may, in particular, call witnesses. They shall have the 
right to be assisted by a qualified advocate or counsel of their own choice, 
who shall be able to visit them freely and shall enjoy the necessary facilities 
for preparing the defence. 

Failing a choice by the accused, the Protecting Power may provide him 
with an advocate or counsel. When an accused person has to meet a seri- 
ous charge and the Protecting Power is not functioning, the Occupying 
Power, subject to the consent of the accused, shall provide an advocate or 
counsel. 

Accused persons shall, unless they freely waive such assistance, be aided 
by an interpreter, both during preliminary investigation and during the 
hearing in court. They shall have the right at any time to object to the 
interpreter and to ask for his replacement. 


ARTICLE 73 


A convicted person shall have the right of appeal provided for by the 
laws applied by the court. He shall be fully informed of his right to 
appeal or petition and of the time limit within which he may do so. 

The penal procedure provided in the present Section shall apply, as far 
as it is applicable, to appeals. Where the laws applied by the Court make 
no provision for appeals, the convicted person shall have the right to peti- 
tion against the finding and sentence to the competent authority of the 
Occupying Power. 

ARTICLE 74 


Representatives of the Protecting Power shall have the right to attend 
the trial of any protected person, unless the hearing has, as an exceptional 
measure, to be held in camera in the interests of the security of the Oceu- 
pying Power, which shall then notify the Protecting Power. A notifica- 
tion in respect of the date and place of trial shall be sent to the Protecting 
Power. 

Any judgment involving a sentence of death, or imprisonment for two 
years or more, shall be communicated, with the relevant grounds, as rapidly 
as possible to the Protecting Power. The notification shall contain a ref- 
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erence to the notification made under Article 71, and, in the case of sen- 
tences of imprisonment, the name of the place where the sentence is to he 
served. A record of judgments other than those referred to above shall 
be kept by the court and shall be open to inspection by representatives of 
the Protecting Power. Any period allowed for appeal in the case of sen- 
tences involving the death penalty, or imprisonment of two years or more, 
shall not run until notification of judgment has been received by the Pro- 
tecting Power. 


ÅRTIOLE 75 


In no ease shall persons condemned to death be deprived of the right of 
petition for pardon or reprieve. 

No death sentence shall be carried out before the expiration of a period 
of at least six months from the date of receipt by the Protecting Power of 
the notification of the final judgment confirming such death sentence, 07 
of an order denying pardon or reprieve. 

The six months period of suspension of the death sentence herein pre- 
scribed may be reduced in individual cases in circumstances of grave emer- 
gency involving an organized threat to the security of the Occupying Power 
or its forces, provided always that the Protecting Power is notified of such 
reduction and is given reasonable time and opportunity to make represen- 
tations to the competent occupying authorities in respect of such death 
sentences. 


ARTICLE 76 


Protected persons accused of offences shall be detained in the occupied 
country, and if convicted they shall serve their sentences therein. They 
shall, if possible, be separated from other detainees and shall enjoy condi- 
tions of food and hygiene which will be sufficient to keep them in good 
health, and which will be at least equal to those obtaining in prisons in 
the occupied country. 

They shall receive the medical attention required by their state of health. 

They shall also have the right to receive any spiritual assistance which 
they may require. 

Women shall be confined in separate quarters and shall be under the 
direet supervision of women. 

Proper regard shall be paid to the special treatment due to minors. 

Protected persons who are detained shall have the right to be visited by 
delegates of the Protecting Power and of the International Committee of 
the Red Cross, in accordance with the provisions of Article 143. 

Such persons shall have the right to receive at least one relief parcel 
monthly. 


/ 
ARTICLE 77 


Protected persons who have been accused of offences or convieted by the 
courts in occupied territory, shall be handed over at the close of oceupa- 
tion, with the relevant records, to the authorities of the liberated territory. 
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ARTICLE 78 


If the Occupying Power considers it necessary, for imperative reasons of 
security, to take safety measures concerning protected persons, it may, at 
the most, subject them to assigned residence or to internment. 

Decisions regarding such assigned residence or internment shall be made 
according to a regular procedure to be prescribed by the Occupying Power 
in accordance with the provisions of the present Convention. This pro- 
cedure shall include the right of appeal for the parties concerned. Appeals 
shall be decided with the least possible delay. In the event of the decision 
being upheld, it shall be subject to periodical review, if possible every six 
months, by a competent body set up by the said Power. 

Protected persons made subject to assigned residence and thus required 
to leave their homes shall enjoy the full benefit of Article 39 of the present 
Convention, 


SECTION IV 
REGULATIONS FOR THE TREATMENT OF INTERNEES 


CHAPTER I. GENERAL PROVISIONS 


ARTIOLE 79 


The Parties to the conflict shall not intern protected persons, except in 
accordance with the provisions of Articles 41, 42, 43, 68 and 78. 


ARTICLE 80 


Internees shall retain their full civil capacity and shall exercise such 
attendant rights as may be compatible with their status. 


ARTICLE 81 


Parties to the conflict who intern protected persons shall be bound to 
provide free of charge for their maintenance, and to grant them also the 
medical attention required by their state of health. 

No deduction from the allowances, salaries or credits due to the internees 
shall be made for the repayment of these costs. 

The Detaining Power shall provide for the support of those dependent 
on the internees, if such dependents are without adequate means of sup- 
port or are unable to earn a living. 


ARTICLE 82 


The Detaining Power shall, as far as possible, accommodate the internees 
according to their nationality, language and customs. Internees who are 
nationals of the same country shall not be separated merely because they 
have different languages. 

Throughout the duration of their internment, members of the same fam- 
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ily, and in particular parents and children, shall be lodged together in t'e 
same place of internment, except when separation of a temporary nam ~ 
is necessitated for reasons of employment or health or for the purposes os 
enforcement of the provisions of Chapter IX of the present Section. Jn- 
ternees may request that their children who are left at liberty witho t 
parental care shall be interned with them. 

Wherever possible, interned members of the same family shall be housed 
in the same premises and given separate accommodation from other ir- 
ternees, together with facilities for leading a proper family life. 


CHAPTER II. PLACES OF INTERNMENT 


ARTICLE 83 


The Detaining Power shall not set up places of internment in areas par- 
ticularly exposed to the dangers of war. 

The Detaining Power shall give the enemy Powers, through the inter- 
mediary of the Protecting Powers, all useful information regarding tho 
geographical location of places of internment. 

Whenever military considerations permit, internment camps shall be in- 
dicated by the letters IC, placed so as to be clearly visible in the daytime 
from the air. The Powers concerned may, however, agree upon any otuer 
system of marking. No place other than an internment camp shall be 
marked as such. 


ARTICLE 84 


Internees shall be accommodated and administered separately from pris 
oners of war and from persons deprived of liberty for any other reason. 


ARTICLE 85 


The Detaining Power is bound to take all necessary and possible meas- 
ures to ensure that protected persons shall, from the outset of their intern- 
ment, be accommodated in buildings or quarters which afford every pos- 
sible safeguard as regards hygiene and health, and provide efficient pro- 
tection against the rigours of the climate and the effects of the war. In 
no case shall permanent places of internment be situated in unhealthy 
areas, or in districts the climate of which is injurious to the internees. In 
all cases where the district, in which a protected person is temporarily in- 
terned, is in an unhealthy area or has a climate which is harmful to his 
health, he shall be removed to a more suitable place of internment as 
rapidly as circumstances permit. 

The premises shall be fully protected from dampness, adequately heated 
and lighted, in particular between dusk and lights out. The sleeping quar- 
ters shall be sufficiently spacious and well ventilated, and the internees shel! 
have suitable bedding and sufficient blankets, account being taker. of the 
climate, and the age, sex, and state of health of the internees. 

Internees shall have for their use, day and night, sanitary conveniences 
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which conform to the rules of hygiene and are constantly maintained in a 
state of cleaniness. They shall be provided with sufficient water and soap 
for their daily personal toilet and for washing their personal laundry; 
installations and facilities necessary for this purpose shall be granted to 
them. Showers or baths shall also be available. The necessary time shall 
be set aside for washing and for cleaning. 

Whenever it is necessary, as an exceptional and temporary measure, to 
accommodate women internees who are not members of a family unit in 
the same place of internment as men, the provision of separate sleeping 
quarters and sanitary conveniences for the use of such women internees 
shall be obligatory. 


ARTICLE 86 


The Detaining Power shall place at the disposal of interned persons, of 
whatever denomination, premises suitable for the holding of their religious 
services. 


ARTIOLE 87 


Canteens shall be installed in every place of internment, except where 
other suitable facilities are available. Their purpose shall be to enable 
internees to make purchases, at prices not higher than local market prices, 
of foodstuffs and articles of everyday use, including soap and tobacco, such 
as would increase their personal well-being and comfort. 

Profits made by canteens shall be credited to a welfare fund to be set 
up for each place of internment, and administered for the benefit of the 
internees attached to such place of internment. The Internee Committee 
provided for in Article 102 shall have the right to check the management 
of the canteen and of the said fund. 

‘When a place of internment is closed down, the balance of the welfare 
fund shall be transferred to the welfare fund of a place of internment for 
internees of the same nationality, or, if such a place does not exist, to a 
central welfare fund which shall be administered for the benefit of all in- 
ternees remaining in the custody of the Detaining Power. In case of a 
general release, the said profits shall be kept by the Detaining Power, sub- 
ject to any agreement to the contrary between the Powers concerned. 


ARTICLE 88 


In all places of internment exposed to air raids and other hazards of 
war, shelters adequate in number and structure to ensure the necessary 
protection shall be installed. In case of alarms, the internees shall be free 
to enter such shelters as quickly as possible, excepting those who remain 
for the protection of their quarters against the aforesaid hazards. Any 
protective measures taken in favour of the population shall also apply to 
them. 

All due precautions must be taken in places of internment against the 
danger of fire. 
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CHAPTER III. FOOD AND CLOTHING 


ARTICLE 89 


Daily food rations for internees shall be sufficient in quantity, quali y 
and variety to keep internees in a good state of health and prevent the d`- 
velopment of nutritional deficiencies. Account shall also be taken of the 
customary diet of the internees. 

Internees shall also be given the means by which they can prepare fiv 
themselves any additional food in their possession. 

Sufficient drinking water shall be supplied to internees. The us e” 
tobacco shall be permitted. 

Internees who work shall receive additional rations in proportion to th» 
kind of labour which they perform. 

Expectant and nursing mothers, and children under fifteen years of age, 
shall be given additional food, in proportion to their physiological ned . 


ARTICLE 90 


When taken into custody, internees shall be given all facilities to prc. 
vide themselves with the necessary clothing, footwear and change of uncer 
wear, and later on, to procure further supplies if required. Should any 
internees not have sufficient clothing, account being taken of the climate, 
and be unable to procure any, it shall be provided free of charge to them 
by the Detaining Power. 

The clothing supplied by the Detaining Power to internees and the cut 
ward markings placed on their own clothes shall not be ignominious no” 
expose them to ridicule. 

Workers shall receive suitable working outfits, including protective eloth 
ing, whenever the nature of their work so requires. 


CHAPTER IV. HYGIENE AND MEDICAL ATTENTION 


ARTICLE 91 


Every place of internment shall have an adequate infirmary, under the 
direction of a qualified doctor, where internees may have the attention thev 
require, as well as an appropriate diet. Isolation wards shall be set aside 
for cases of contagious or mental diseases. 

Maternity cases and internees suffering from serious diseases, or whose 
condition requires special treatment, a surgical operation or hospital cave, 
must be admitted to any institution where adequate treatment can 
given and shall receive care not inferior to that provided for the general 
population. 

Internees shall, for preference, have the attention of medical personrel 
of their own nationality. 

Internees may not be prevented from presenting themselves to the medi- 
cal authorities for examination. The medical authorities of the Detaining 
Power shall, upon request, issue to every internee who has undergone 
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treatment an official certificate showing the nature of his illness or injury, 
and the duration and nature of the treatment given. A duplicate of this 
certificate shall be forwarded to the Central Agency provided for in 
Article 140. 

Treatment, including the provision of any apparatus necessary for the 
maintenance of internees in good health, particularly dentures and other 
artificial appliances and spectacles, shall be free of charge to the internee. 


ARTICLE 92 


Medical inspections of internees shall be made at least once a month. 
Their purpose shall be, in particular, to supervise the general state of 
health, nutrition and cleanliness of internees, and to detect contagious dis- 
eases, especially tuberculosis, malaria, and venereal diseases. Such inspec- 
tions shall include, in particular, the checking of weight of each internee 
and, at least once a year, radioscopic examination. 


CHAPTER V. RELIGIOUS, INTELLECTUAL AND PHYSICAL ACTIVITIES 


ARTICLE 93 


Internees shall enjoy complete latitude in the exercise of their religious 
duties, including attendance at the services of their faith, on condition that 
they comply with the disciplinary routine prescribed by the detaining 
authorities. 

Ministers of religion who are interned shall be allowed to minister freely 
to the members of their community. For this purpose, the Detaining 
Power shall ensure their equitable allocation amongst the various places of 
internment in which there are internees speaking the same language and 
belonging to the same religion. Should such ministers be too few in num- 
ber, the Detaining Power shall provide them with the necessary facilities, 
including means of transport, for moving from one place to another, and 
they shall be authorized to visit any internees who are in hospital. Min- 
isters of religion shall be at liberty to correspond on matters concerning 
their ministry with the religious authorities in the country of detention 
and, as far as possible, with the international religious organizations of 
their faith. Such correspondence shall not be considered as forming a 
part of the quota mentioned in Article 107. It shall, however, be subject 
to the provisions of Article 112. 

When internees do not have at their disposal the assistance of ministers 
of their faith, or should these latter be too few in number, the local re- 
ligious authorities of the same faith may appoint, in agreement with the 
Detaining Power, a minister of the internees’ faith or, if such a course is 
feasible from a denominational point of view, a minister of similar religion 
or a qualified layman. The latter shall enjoy the facilities granted to the 
ministry he has assumed. Persons so appointed shall comply with all 
regulations laid down by the Detaining Power in the interests of discipline 
and security. 
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ÅRTICLE 94 


The Detaining Power shall encourage intellectual, educational and vec- 
reational pursuits, sports and games amongst internees, whilst leavin: 
them free to take part in them or not. It shall take all practicable mcas- 
ures to ensure the exercise thereof, in particular by providing suitabl: 
premises. 

All possible facilities shall be granted to internees to continue tl ci> 
studies or to take up new subjects. The education of children and youn: 
people shall be ensured; they shall be allowed to attend schools eit 10> 
within the place of internment or outside. 

Internees shall be given opportunities for physical exercise, sports eni 
outdoor games. For this purpose, sufficient open spaces shall be set as dk 
in all places of internment. Special playgrounds shall be reserved `o 
children and young people. 


ARTICLE 95 


The Detaining Power shall not employ internees as workers, unless they 
so desire. Employment which, if undertaken under compulsion by a pro- 
tected person not in internment, would involve a breach of Articles 40 or 
51 of the present Convention, and employment on work which is of a de- 
grading or humiliating character are in any case prohibited. 

After a working period of six weeks, internees shall be free to give up 
work at any moment, subject to eight days’ notice. 

These provisions constitute no obstacle to the right of the Detaining 
Power to employ interned doctors, dentists and other medical personnel in 
their professional capacity on behalf of their fellow internees, or to em- 
ploy internees for administrative and maintenance work in places of in- 
ternment and to detail such persons for work in the kitchens or for other 
domestice tasks, or to require such persons to undertake duties connected 
with the protection of internees against aerial bombardment or other war 
risks. No internee may, however, be required to perform tasks for which 
he is, in the opinion of a medical officer, physically unsuited. 

The Detaining Power shall take entire responsibility for all working 
conditions, for medical attention, for the payment of wages, and for en- 
suring that all employed internees receive compensation for occupational 
accidents and diseases. The standards prescribed for the said working 
conditions and for compensation shall be in accordance with the national 
laws and regulations, and with the existing practice; they shall in no case 
be inferior to those obtaining for work of the same nature in the same 
district. Wages for work done shall be determined on an equitable bas s 
by special agreements between the internees, the Detaining Power, anc, 
if the case arises, employers other than the Detaining Power, due regard 
being paid to the obligation of the Detaining Power to provide for free 
maintenance of internees and for the medical attention which their state 
of health may require. Internees permanently detailed for categories of 
work mentioned in the third paragraph of this Article, shall be paid fai- 
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wages by the Detaining Power. The working conditions and the scale of 
compensation for occupational accidents and diseases to internees thus de- 
tailed, shall not be inferior to those applicable to work of the same nature 
in the same district. 

ARTICLE 96 


All labour detachments shall remain part of and dependent upon a place 
of internment. The competent authorities of the Detaining Power and the 
commandant of a place of internment shall be responsible for the ob- 
servance in a labour detachment of the provisions of the present Conven- 
tion. The commandant shall keep an up-to-date list of the labour detach- 
ments subordinate to him and shall communicate it to the delegates of the 
Protecting Power, of the International Committee of the Red Cross and of 
other humanitarian organizations who may visit the places of internment. 


CHAPTER VI. PERSONAL PROPERTY AND FINANCIAL RESOURCES 


ARTICLE 97 


Internees shall be permitted to retain articles of personal use. Monies, 
cheques, bonds, ete., and valuables in their possession may not be taken 
from them except in accordance with established procedure. Detailed re- 
ceipts shall be given therefor. 

The amounts shall be paid into the account of every internee as pro- 
vided for in Article 98. Such amounts may not be converted into any 
other currency unless legislation in force in the territory in which the 
owner is interned so requires or the internee gives his consent. 

Articles which have above all a personal or sentimental value may not 
be taken away. 

A woman internee shall not be searched except by a woman. 

On release or repatriation, internees shall be given all articles, monies or 
other valuables taken from them during internment and shall receive in 
currency the balance of any credit to their accounts kept in accordance 
with Article 98, with the exception of any articles or amounts withheld by 
the Detaining Power by virtue of its legislation in force. If the property 
of an internee is so withheld, the owner shall receive a detailed receipt. 

Family or identity documents in the possession of internees may not be 
taken away without a receipt being given. At no time shall internees be 
left without identity documents. If they have none, they shall be issued 
with special documents drawn up by the detaining authorities, which will 
serve as their identity papers until the end of their internment. 

Internees may keep on their persons a certain amount of money, in cash 
or in the shape of purchase coupons, to enable them to make purchases. 


ARTICLE 98 


All internees shall receive regular allowances, sufficient to enable them 
to purchase goods and articles, such as tobacco, toilet requisites, ete. Such 
allowances may take the form of credits or purchase coupons. 
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Furthermore, internees may receive allowances from the Power to whicl 
they owe allegiance, the Protecting Powers, the organizations which nay 
assist them, or their families, as well as the income on their property ix 
accordance with the law of the Detaining Power. The amount of allow 
ances granted by the Power to which they owe allegiance shall be the samc 
for each category of internees (infirm, sick, pregnant women, ete.), but 
may not be allocated by that Power or distributed by the Detain n:e 
Power on the basis of discriminations between internees which are pro- 
hibited by Article 27 of the present Convention. 

The Detaining Power shall open a regular account for every interne 
to which shall be credited the allowances named in the present Article. 
the wages earned and the remittances received, together with such sums 
taken from him as may be available under the legislation in force in the 
territory in which he is interned. Internees shall be granted all facilities 
consistent with the legislation in force in such territory to make remit- 
tances to their families and to other dependants. They may draw from 
their accounts the amounts necessary for their personal expenses, within 
the limits fixed by the Detaining Power. They shall at all times be af- 
forded reasonable facilities for consulting and obtaining copies of their 
accounts. A statement of accounts shall be furnished to the Protecting 
Power on request, and shall accompany the internee in case of transfer. 


CHAPTER VII. ADMINISTRATION AND DISCIPLINI 


ARTICLE 99 


Every place of internment shall be put under the authority of a re- 
sponsible officer, chosen from the regular military forces or the regulər 
civil administration of the Detaining Power. The officer in charge of the 
place of internment must have in his possession a copy of the present Con- 
vention in the official language, or one of the official languages, of his 
country and shall be responsible for its application. The staff in control 
of internees shall be instructed in the provisions of the present Convention 
and of the administrative measures adopted to ensure its application. 

The text of the present Convention and the texts of special agreemen‘s 
concluded under the said Convention shall be posted inside the place of 
internment, in a language which the internees understand, or shall be in 
the possession of the Internee Committee. 

Regulations, orders, notices and publications of every kind shall be 
communicated to the internees and posted inside the places of internmen’, 
in a language which they understand. 

Every order and command addressed to internees individually, must 
likewise, be given in a language which they understand. 


ARTICLE 100 


The disciplinary regime in places of internment shall be consistent with 
humanitarian principles, and shall in no circumstances include regulation. 
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imposing on internees any physical exertion dangerous to their health or 
involving physical or moral victimization. Identification by tattooing or 
imprinting signs or markings on the body, is prohibited. 

In particular, prolonged standing and roll-calls, punishment drill, mili- 
tary drill and manoeuvres, or the reduction of food rations, are prohibited. 


ARTICLE 101 


Internees shall have the right to present to the authorities in whose 
power they are, any petition with regard to the conditions of internment 
to which they are subjected. 

They shall also have the right to apply without restriction through the 
Internee Committee or, if they consider it necessary, direct to the repre- 
sentatives of the Protecting Power, in order to indicate to them any points 
on which they may have complaints to make with regard to the conditions 
of internment. 

Such petitions and complaints shall be transmitted forthwith and with- 
out alteration, and even if the latter are recognized to be unfounded, they 
may not occasion any punishment. 

Periodic reports on the situation in places of internment and as to the 
needs of the internees, may be sent by the Internee Committees to the rep- 
resentatives of the Protecting Powers. 


ARTICLE 102 


In every place of internment, the internees shall freely elect by secret 
ballot every six months, the members of a Committee empowered to rep- 
resent them before the Detaining and the Protecting Powers, the Inter- 
national Committee of the Red Cross and any other organization which 
may assist them. The members of the Committee shall be eligible for 
re-election. 

Internees so elected shall enter upon their duties after their election has 
been approved by the detaining authorities. The reasons for any refusals 
or dismissals shall be comunicated to the Protecting Powers concerned. 


ARTICLE 103 


The Internee Committees shall further the physical, spiritual and intel- 
lectual well-being of the internees. 

In case the internees decide, in particular, to organize a system of mu- 
tual assistance amongst themselves, this organization would be within the 
competence of the Committees in addition to the special duties entrusted 
to them under other provisions of the present Convention. 


ARTICLE 104 


Members of Internee Committees shall not be required to perform anv 
other work, if the accomplishment of their duties is renderecl more difficult 
thereby. 


1956] OFFICIAL DOCUMENTS 757 


Members of Internee Committees may appoint from amongst the in- 
ternees such assistants as they may require. All material facilities shall 
be granted to them, particularly a certain freedom of movement necessary 
for the accomplishment of their duties (visits to labour detachments, re- 
ceipt of supplies, ete.). 

All facilities shall likewise be accorded to members of Internee Com- 
mittees for communication by post and telegraph with the detaining au- 
thorities, the Protecting Powers, the International Committee of the Red 
Cross and their delegates, and with the organizations which give assistance 
to internees. Committee members in labour detachments shall enjoy simi- 
lar facilities for communication with their Internee Committee in the pria- 
cipal place of internment. Such communications shall not be limited, nor 
considered as forming a part of the quota mentioned in Article 107. 

Members of Internee Committees who are transferred shall be allowed 
a reasonable time to acquaint their successors with current affairs. 


CHAPTER VII. RELATIONS WITH THE EXTERIOR 


ARTICLE 105 


Immediately upon interning protected persons, the Detaining Powers 
shall inform them, the Power to which they owe allegiance and their Pro- 
tecting Power of the measures taken for executing the provisions of the 
present Chapter. The Detaining Powers shall likewise inform the Parties 
concerned of any subsequent modifications of such measures. 


ARTICLE 106 


As soon as he is interned, or at the latest not more than one week after 
his arrival in a place of internment, and likewise in cases of sickness or 
transfer to another place of internment or to a hospital, every internee 
shall be enabled to send direct to his family, on the one hand, and to the 
Central Agency provided for by Article 140, on the other, an internment 
card similar, if possible, to the model annexed to the present Convention,” 
informing his relatives of his detention, address and state of health. The 
said cards shall be forwarded as rapidly as possible and may not be de- 
layed in any way. 

ARTICLE 107 


Internees shall be allowed to send and receive letters and cards. If the 
Detaining Power deems it necessary to limit the number of letters and 
eards sent by each internee, the said number shall not be less than two 
letters and four cards monthly; these shall be drawn up so as to conform 
as closely as possible to the models annexed to the present Convention.* 
If limitations must be placed on the correspondence addressed to internees, 
they may be ordered only by the Power to which such internees owe al- 


* Not printed here. 
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legiance, possibly at the request of the Detaining Power. Such letters 
and cards must be conveyed with reasonable despatch; they may not be 
delayed or retained for disciplinary reasons. 

Internees who have been a long time without news, or who find it im- 
possible to receive news from their relatives, or to give them news by the 
ordinary postal route, as well as those who are at a considerable distance 
from their homes, shall be allowed to send telegrams, the charges being 
paid by them in the currency at their disposal. They shall likewise bene- 
fit by this provision in cases which are recognized to be urgent. 

As a rule, internees’ mail shall be written in their own language. The 
Parties to the conflict may authorize correspondence in other languages. 


ARTICLE 108 


Internees shall be allowed to receive, by post or by any other means, 
individual parcels or collective shipments containing in particular food- 
stuffs, clothing, medical supplies, as well as books and objects of a devo- 
tional, educational or recreational character which may meet their needs. 
Such shipments shall in no way free the Detaining Power from the obli- 
gations imposed upon it by virtue of the present Convention. 

Should military necessity require the quantity of such shipments to be 
limited, due notice thereof shall be given to the Protecting Power and to 
the International Committee of the Red Cross, or to any other organization 
giving assistance to the internees and responsible for the forwarding of 
such shipments. 

The conditions for the sending of individual parcels and collective ship- 
ments shall, if necessary, be the subject of special agreements between the 
Powers concerned, which may in no case delay the receipt by the internees 
of relief supplies. Parcels of clothing and foodstuffs may not include 
books. Medical relief supplies shall, as a rule, be sent in collective parcels. 


ArtTIcLE 109 


In the absence of special agreements between Parties to the conflict re- 
garding the conditions for the receipt and distribution of collective relief 
shipments the regulations concerning collective relief which are annexed 
to the present Convention * shall be applied. 

The special agreements provided for above shall in no case restrict the 
right of Internee Committees to take possession of collective relief ship- 
ments intended for internees, to undertake their distribution and to dis- 
pose of them in the interests of the recipients. 

Nor shall such agreements restrict the right of representatives of the 
Protecting Powers, the International Committee of the Red Cross, or any 
other organization giving assistance to internees and responsible for the 
forwarding of collective shipments, to supervise their distribution to the 
recipients. 


1 Annex IT below. 


aT 
ao 
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ARTICLE 110 


All relief shipments for internees shall be exempt from import, customs 
and other dues. 

All matter sent by mail, ineluding relief parcels sent by parcel post and 
remittances of money, addressed from other countries to internees or 
despatched by them through the post office, either direct or through the 
Information Bureaux provided for in Article 136 and the Central Infer- 
mation Agency provided for in Article 140, shall be exempt from all postal 
dues both in the countries of origin and destination and in intermediate 
countries. To this end, in particular, the exemption provided by the Uri- 
versal Postal Convention of 1947 and by the agreements of the Universa! 
Postal Union in favour of civilians of enemy nationality detained in camps 
or civilian prisons, shall be extended to the other interned persons pr - 
tected by the present Convention. The countries not signatory to the 
above-mentioned agreements shall be bound to grant freedom from charges 
in the same circumstances. 

The cost of transporting relief shipments which are intended for in- 
ternees and which, by reason of their weight or any other cause, cannot be 
sent through the post office, shall be borne by the Detaining Power in all 
the territories under its control. Other Powers which are Parties to tre 
present Convention shall bear the cost of transport in their respective 
territories. 

Costs connected with the transport of such shipments, which are net 
covered by the above paragraphs, shall be charged to the senders. 

The High Contracting Parties shall endeavour to reduce, so far as por- 
sible, the charges for telegrams sent by internees, or addressed to them. 


ARTICLE 111 


Should military operations prevent the Powers concerned from fulfillin ; 
their obligation to ensure the conveyance of the mail and relief shipments 
provided for in Articles 106, 107, 108 and 113, the Protecting Powers con- 
cerned, the International Committee of the Red Cross or any other organi- 
zation duly approved by the Parties to the conflict may undertake the 
conveyance of such shipments by suitable means (rail, motor vehicles, 
vessels or aircraft, etc.). For this purpose, the High Contracting Partie. 
shall endeavour to supply them with such transport, and to allow its cir 
culation, especially by granting the necessary safe-conducts. 

Such transport may also be used to convey: 


(a) correspondence, lists and reports exchanged between the Central In 
formation Agency referred to in Article 140 and the National Bu- 
reaux referred to in Article 136; 

(b) correspondence and reports relating to internees which the Protect- 
ing Powers, the International Committee of the Red Cross or any 
other organization assisting the internees exchange either with their 
own delegates or with the Parties to the conflict. 
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These provisions in no way detract from the right of any Party to the 
conflict to arrange other means of transport if it should so prefer, nor pre- 
elude the granting of safe-conducts, under mutually agreed conditions, to 
such means of transport. 

The costs occasioned by the use of such means of transport shall be borne, 
in proportion to the importance of the shipments, by the Parties to the 
conflict whose nationals are benefited thereby. 


ArT 112 


The censoring of correspondence addressed to internees or despatched 
by them shall be done as quickly as possible. 

The examination of consignments intended for internees shall not be 
carried out under conditions that will expose the goods contained in them 
to deterioration. It shall be done in the presence of the addressee, or of 
a fellow-internee duly delegated by him. The delivery to internees of in- 
dividual or collective consignments shall not be delayed under the pretext 
of difficulties of censorship. 

Any prohibition of correspondence ordered by the Parties to the con- 
flict either for military or political reasons, shall be only temporary and its 
duration shall be as short as possible. 


ARTICLE 113 


The Detaining Powers shall provide all reasonable facilities for the 
transmission, through the Protecting Power or the Central Agency pro- 
vided for in Article 140, or as otherwise required, of wills, powers of at- 
torney, letters of authority, or any other documents intended for internees 
or despatched by them. 

In all cases the Detaining Powers shall facilitate the execution and au- 
thentication in due legal form of such documents on behalf of internees, 
in particular by allowing them to consult a lawyer. 


ARTICLE 114 


The Detaining Power shall afford internees all facilities to enable them 
to manage their property, provided this is not incompatible with the con- 
ditions of internment and the law which is applicable. For this purpose, 
the said Power may give them permission to leave the place of internment 
in urgent cases and if circumstances allow. 


ARTICLE 115 


In all cases where an internee is a party to proceedings in any court, 
the Detaining Power shall, if he so requests, cause the court to be informed 
of his detention and shall, within legal limits, ensure that all necessary 
steps are taken to prevent him from being in any way prejudiced, by 
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reason of his internment, as regards the preparation and conduct of hi. 
case or as regards the execution of any judgment of the court. 


Artiche 116 


Every internee shall be allowed to receive visitors, especially near rela 
tives, at regular intervals and as frequently as possible. 

As far as is possible, internees shall be permitted to visit their homes ir 
urgent cases, particularly in cases of death or serious illness of relatives 


CHAPTER IX. PENAL AND DISCIPLINARY SANCTIONS 


ARTICLE 117 


Subject to the provisions of the present Chapter, the laws in foree in the 
territory in which they are detained will continue to apply to internces 
who commit offences during internment. 

If general laws, regulations or orders declare acts committed by internces 
to be punishable, whereas the same acts are not punishable when committed 
by persons who are not internees, such acts shall entail disciplinary puni-h- 
ments only. 

No internee may be punished more than once for the same act, or on 
the same count. 

ARTICLE 118 


The courts or authorities shall in passing sentence take as far as possible 
into account the fact that the defendant is not a national of the Detaining 
Power. They shall be free to reduce the penalty prescribed for the offenve 
with which the internee is charged and shall not be obliged, to this end, 
to apply the minimum sentence prescribed. 

Imprisonment in premises without daylight and, in general, all forms of 
ernelty without exception are forbidden. 

Internees who have served disciplinary or judicial sentences shall not be 
treated differently from other internees. 

The duration of preventive detention undergone by an internee shall he 
deducted from any disciplinary or judicial penalty involving confinement 
to which he may be sentenced. 

Internee Committees shall be informed of all judicial proceedings insti- 
tuted against internees whom they represent, and of their result. 


Arvicute 119 


The disciplinary punishments applicable to internees shall be tle 
following: 


(1) A fine which shall not exceed 50 per cent of the wages which the 
internee would otherwise receive under the provisions of Article $5 
during a period of not more than thirty days. 

(2) Discontinuance of privileges granted over and above the treatment 
provided for by the present Convention. 
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(3) Fatigue duties, not exceeding two hours daily, in connection with 
the maintenance of the place of internment. 
(4) Confinement. 


In no case shall disciplinary penalties be inhuman, brutal or dangerous 
for the health of internees. Account shall be taken of the internee’s age, 
sex and state of health. 

The duration of any single punishment shall in no case exceed a mazi- 
mum of thirty consecutive days, even if the internee is answerable for 
several breaches of discipline when his case is dealt with, whether such 
breaches are connected or not. 


ARTICLE 120 


Internees who are recaptured after having escaped or when attempting 
to escape, shall be liable only to disciplinary punishment in respect of this 
act, even if it is a repeated offence. 

Article 118, paragraph 3, notwithstanding, internees punished as a re- 
sult of escape or attempt to escape, may be subjected to special surveil- 
lance, on condition that such surveillance does not affect the state of their 
health, that it is exercised in a place of internment and that it does not 
entail the abolition of any of the safeguards granted by the present 
Convention. 

Internees who aid and abet an escape or attempt to escape, shall be liable 
on this count to disciplinary punishment only. 


ARTICLE 121 


Escape, or attempt to escape, even if it is a repeated offence, shall not 
be deemed an aggravating circumstance in cases where an internee is 
prosecuted for offences committed during his escape. 

The Parties to the conflict shall ensure that the competent authorities 
exercise leniency in deciding whether punishment inflicted for an offence 
shall be of a disciplinary or judicial nature, especially in respect of acts 
committed in connection with an escape, whether successful or not. 


ARTICLE 122 


Acts which constitute offences against discipline shall be investigated 
immediately. This rule shall be applied, in particular, in cases of escape 
or attempt to escape. Recaptured internees shall be handed over to the 
competent authorities as soon as possible. 

In ease of offences against discipline, confinement awaiting trial shall be 
reduced to an absolute minimum for all internees, and shall not exceed 
fourteen days. Its duration shall in any case be deducted from any sen- 
tence of confinement. 

The provisions of Articles 124 and 125 shall apply to internees who are 
in confinement awaiting trial for offences against discipline. 
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ARTICLE 123 


Without prejudice to the competence of courts and higher authori‘ie:, 
disciplinary punishment may be ordered only by the commandant of th: 
place of internment, or by a responsible officer or official who replaces him, 
or to whom he has delegated his disciplinary powers. 

Before any disciplmary punishment is awarded, the accused interne: 
shall be given precise information regarding the offences of which hò is 
accused, and given an opportunity of explaining his conduct and of de- 
fending himself. He shall be permitted, in particular, to call witne-se. 
and to have recourse, if necessary, to the services of a qualified interpreier. 
The decision shall be announced in the presence of the accused and cf « 
member of the Internee Committee. 

The period elapsing between the time of award of a disciplinary pun 'sb- 
ment and its execution shall not exceed one month. 

When an internee is awarded a further disciplinary punishment, a pe 
riod of at least three days shall elapse between the execution of any twe o’ 
the punishments, if the duration of one of these is ten days or more. 

A record of disciplinary punishments shall be maintained by the com- 
mandant of the place of internment and shall be open to inspection by 
representatives of the Protecting Power. 


ARTICLE 124 


Internees shall not in any case be transferred to penitentiary establish 
ments (prisons, penitentiaries, convict prisons, ete.) to undergo disciplinary 
punishment therein. 

The premises in which disciplinary punishments are undergone shall con 
form to sanitary requirements; they shall in particular be provided witl 
adequate bedding. Internees undergoing punishment shall be enabled 1: 
keep themselves in a state of cleanliness. 

Women internees undergoing disciplinary punishment shall be confinea 
in separate quarters from male internees and shall be under the immediate 
supervision of women. 

ARTICLE 125 


Internees awarded disciplinary punishment shall be allowed to exercise 
and to stay in the open air at least two hours daily. 

They shall be allowed, if they so request, to be present at the daily medi- 
cal inspections. They shall receive the attention which their state of hea-th 
requires and, if necessary, shall be removed to the infirmary of the pli ce 
of internment or to a hospital. 

They shall have permission to read and write, likewise to send and 'e- 
ceive letters. Parcels and remittances of money, may be withheld from 
them until the completion of their punishment; such consignments shall 
meanwhile be entrusted to the Internee Committee, who will hand over to 
the infirmary the perishable goods contained in the parcels. 

No internee given a disciplinary punishment may be deprived of the 
benefit of the provisions of Articles 107 and 148 of the present Conventicn. 
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ARTICLE 126 


The provisions of Articles 71 to 76 inclusive shall apply, by analogy, to 
proceedings against internees who are in the national territory of the De- 
taining Power. 


CHAPTER X. TRANSFERS OF INTERNEES 


ARTICLE 127 


The transfer of internees shall always be effected humanely. As a gen- 
eral rule, it shall be carried out by rail or other means of transport, and 
under conditions at least equal to those obtaining for the forces of the De- 
taining Power in their changes of station. If, as an exceptional measure, 
such removals have to be effected on foot, they may not take place unless 
the internees are in a fit state of health, and may not in any case expose 
them to excessive fatigue. 

The Detaining Power shall supply internees during transfer with drink- 
ing water and food sufficient in quantity, quality and variety to maintain 
them in good health, and also with the necessary clothing, adequate shelter 
and the necessary medical attention. The Detaining Power shall take all 
suitable precautions to ensure their safety during transfer, and shall es- 
tablish before their departure a complete list of all internees transferred. 

Sick, wounded or infirm internees and maternity cases shall not be trans- 
ferred if the journey would be seriously detrimental to them, unless their 
safety imperatively so demands. 

If the combat zone draws close to a place of internment, the internees 
in the said place shall not be transferred unless their removal can be car- 
ried out in adequate conditions of safety, or unless they are exposed to 
greater risks by remaining on the spot than by being transferred. 

When making decisions regarding the transfer of internees, the Detain- 
ing Power shall take their interests into account and, in particular, shall 
not do anything to increase the difficulties of repatriating them or return- 
ing them to their own homes. 


ARTICLE 128 


In the event of transfer, internees shall be officially advised of their de- 
parture and of their new postal address. Such notification shall be given 
in time for them to pack their luggage and inform their next of kin. 

They shall be allowed to take with them their personal effects, and the 
correspondence and parcels which have arrived for them. The weight of 
such baggage may be limited if the conditions of transfer so require, but 
in no case to less than twenty-five kilograms per internee. 

Mail and parcels addressed to their former place of internment shall be 
forwarded to them without delay. 

The commandant of the place of internment shall take, in agreement 
with the Internee Committee, any measures needed to ensure the transport 
of the internees’ community property and of the luggage the internees are 
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unable to take with them in consequence of restrictions imposed by virtus 
of the second paragraph. 


CHAPTER XI. DEATHS 


ÀRTICLE 129 


The wills of internees shall be received for safe-keeping by the respon- 
sible authorities; and in the event of the death of an internee his will shal 
be transmitted without delay to a person whom he has previously 
designated. 

Deaths of internees shall be certified in every case by a doctor, and ¢ 
death certificate shall be made out, showing the causes of death and he 
conditions under which it occurred. 

An official record of the death, duly registered, shall be drawn up in ae 
cordance with the procedure relating thereto in force in the territory where 
the place of internment is situated, and a duly certified copy of such reecor¢ 
shall be transmitted without delay to the Protecting Power as well as te 
the Central Agency referred to in Article 140. 


ARTICLE 130 


The detaining authorities shall ensure that internees who die while in- 
terned are honourably buried, if possible according to the rites of the re- 
ligion to which they belonged, and that their graves are respected, properly 
maintained, and marked in such a way that they can always be recognized. 

Deceased internees shall be buried in individual graves unless unavo'd- 
able circumstances require the use of collective graves. Bodies may bc 
eremated only for imperative reasons of hygiene, on account of the religion 
of the deceased or in accordance with his expressed wish to this effect. In 
case of cremation, the fact shall be stated and the reasons given in the 
death certificate of the deceased. The ashes shall be retained for sa’e- 
keeping by the detaining authorities and shall be transferred as soon as 
possible to the next of kin on their request. 

As soon as circumstances permit, and not later than the close of hostili- 
ties, the Detaining Power shall forward lists of graves of deceased internces 
to the Powers on whom the deceased internees depended, through the In- 
formation Bureaux provided for in Article 136. Such lists shall include 
all particulars necessary for the identification of the deceased internees, as 
well as the exact location of their graves. 


ARTICLE 131 


Every death or serious injury of an internee, caused or suspected to have 
been caused by a sentry, another internee or any other person, as well as 
any death the cause of which is unknown, shall be immediately followed 
by an official enquiry by the Detaining Power. 

A communication on this subject shall be sent immediately to the Pro- 
tecting Power. The evidence of any witnesses shall be taken, and a rs- 
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port ineluding such evidence shall be prepared and forwarded. to the said 
Protecting Power. 

If the enquiry indicates the guilt of one or more persons, the Detaining 
Power shall take all necessary steps to ensure the prosecution of the person 
or persons responsible. 


CHAPTER XII. RELEASE, REPATRIATION AND ACCOMMODATION IN 
NEUTRAL COUNTRIES 


ARTICLE 182 


Each interned person shall be released by the Detaining Power as soon 
as the reasons which necessitated his internment no longer exist. 

The Parties to the conflict shall, moreover, endeavour during the course 
of hostilities, to conclude agreements for the release, the repatriation, the 
return to places of residence or the accommodation in a neutral country of 
certain classes of internees, in particular children, pregnant women and 
mothers with infants and young children, wounded and sick, and internees 
who have been detained for a long time. 


ARTICLE 133 


Internment shall cease as soon as possible after the close of hostilities. 

Internees in the territory of a Party to the conflict against whom penal 
proceedings are pending for offences not exclusively subject to disciplinary 
penalties, may be detained until the close of such proceedings and, if cir- 
cumstances require, until the completion of the penalty. The same shall 
apply to internees who have been previously sentenced to a punishment 
depriving them of liberty. 

By agreement between the Detaining Power and the Powers concerned, 
committees may be set up after the close of hostilities, or of the occupation 
of territories, to search for dispersed internees. 


Articus 134 


The High Contracting Parties shall endeavour, upon the close of hostili- 
ties or occupation, to ensure the return of all internees to their last place 
of residence, or to facilitate their repatriation. 


ARTICLE 135 


The Detaining Power shall bear the expense of returning released in- 
ternees to the places where they were residing when interned, or, if it took 
them into custody while they were in transit or on the high seas, the cost 
of completing their journey or of their return to their point of departure. 

Where a Detaining Power refuses permission to reside in its territory to 
a released internee who previously had his permanent domicile therein, 
such Detaining Power shall pay the cost of the said internee’s repatria- 
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tion. If, however, the internee elects to return to his country on his owr 
responsibility or in obedience to the Government of the Power to which he 
owes allegiance, the Detaining Power need not pay the expenses of hi. 
journey beyond the point of his departure from its territory. The e. 
taining Power need not pay the costs of repatriation of an internee who 
was interned at his own request. 

If internees are transferred in accordance with Article 45, the transfer 
ring and receiving Powers shall agree on the portion of the above costs tc 
be borne by each. 

The foregoing shall not prejudice such special agreements as may be 
concluded between Parties to the conflict concerning the exchange and re- 
patriation of their nationals in enemy hands. 


SECTION V 
INFORMATION BUREAUX AND CENTRAL AGENCY 


ARTICLE 136 


Upon the outbreak of a conflict and in all cases of occupation, each of 
the Parties to the conflict shall establish an official Information Bureau 
responsible for receiving and transmitting information in respect of the 
protected persons who are in its power. 

Each of the Parties to the conflict shall, within the shortest possible pe- 
riod, give its Bureau information of any measure taken by it concerning 
any protected persons who are kept in custody for more than two weexs, 
who are subjected to assigned residence or who are interned. It shell, 
furthermore, require its various departments concerned with such matters 
to provide the aforesaid Bureau promptly with information concerning all 
changes pertaining to these protected persons, as, for example, transfers, 
releases, repatriations, escapes, admittances to hospitals, births and deatus. 


ARTICLE 137 


Each national Bureau shall immediately forward information concerning 
protected persons by the most rapid means to the Powers of whom the 
aforesaid persons are nationals, or to Powers in whose territory they re- 
sided, through the intermediary of the Protecting Powers and likewise 
through the Central Agency provided for in Article 140. The Bureaux 
shall also reply to all enquiries which may be received regarding protect 'd 
persons, 

Information Bureaux shall transmit information concerning a protected 
person unless its transmission might be detrimental to the person con- 
cerned or to his or her relatives. Even in such a ease, the information 
may not be withheld from the Central Agency which, upon being notified 
of the circumstances, will take the necessary precautions indicated in Ar- 
ticle 140. 

All communications in writing made by any Bureau shall be authenti- 
cated by a signature or a seal. 
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ARTICLE 188 


The information received by the national Bureau and transmitted by it 
shall be of such a character as to make it possible to identify the protected 
person exactly and to advise his next of kin quickly. The information in 
respect of each person shall include at least his surname, first names, place 
and date of birth, nationality, last residence and distinguishing charac- 
teristics, the first name of the father and the maiden name of the mother, 
the date, place and nature of the action taken with regard to the individ- 
ual, the address at which correspondence may be sent to him and the name 
and address of the person to be informed. 

Likewise, information regarding the state of health of internees who are 
seriously ill or seriously wounded shall be supplied regularly and if pos- 
sible every week. 


ARTICLE 139 


Each national Information Bureau shall, furthermore, be responsible for 
collecting all personal valuables left by protected persons mentioned in 
Article 186, in particular those who have been repatriated or released, or 
who have escaped or died; it shall forward the said valuables to those con- 
cerned, either direct, or, if necessary, through the Central Agency. Such 
articles shall be sent by the Bureau in sealed packets which shall be ac- 
companied by statements giving clear and full identity particulars of the 
person to whom the articles belonged, and by a complete list of the con- 
tents of the parcel. Detailed records shall be maintained of the receipt 
and despatch of all such valuables. 


ARTICLE 140 


A Central Information Agency for protected persons, in particular for 
internees, shall be created in a neutral country. The International Com- 
mittee of the Red Cross shall, if it deems necessary, propose to the Powers 
concerned the organization of such an Agency, which may be the same as 
that provided for in Article 123 of the Geneva Convention relative to the 
Treatment of Prisoners of War of August 12, 1949. 

The function of the Agency shall be to collect all information of the 
type set forth in Article 136 which it may obtain through official or pri- 
vate channels and to transmit it as rapidly as possible to the countries of 
origin or of residence of the persons concerned, except in cases where such 
transmissions might be detrimental to the persons whom the said informa- 
tion concerns, or to their relatives. It shall receive from the Parties to 
the conflict all reasonable facilities for effecting such transmissions. 

The High Contracting Parties, and in particular those whose nationals 
benefit by the services of the Central Agency, are requested to give the 
said Ageney the financial aid it may require. 

The foregoing provisions shall in no way be interpreted as restricting 
the humanitarian activities of the International Committee of the Red 
Cross and of the relief societies described in Article 142. 
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ARTICLE 141 


The National Information Bureaux and the Central Information Agency 
shall enjoy free postage for all mail, likewise the exemptions provided tor 
in Article 110, and further, so far as possible, exemption from telegraphic 
charges or, at least, greatly reduced rates. 


PART IV. EXECUTION OF THE CONVENTION 


SECTION I 
GENERAL PROVISIONS 


ARTICLE 142 


Subject to the measures which the Detaining Powers may consider es 
sential to ensure their security or to meet any other reasonable need, the 
representatives of religious organizations, relief societies, or any other 
organizations assisting the protected persons, shall receive from these 
Powers, for themselves or their duly accredited agents, all facilities for 
visiting the protected persons, for distributing relief supplies and material 
from any source, intended for educational, recreational or religious pur- 
poses, or for assisting them in organizing their leisure time within the 
places of internment. Such societies or organizations may be constituted 
in the territory of the Detaining Power, or in any other country, or they 
may have an international character. 

The Detaining Power may limit the number of societies and organiza- 
tions whose delegates are allowed to carry out their activities in its terri- 
tory and under its supervision, on condition, however, that such limitation 
shall not hinder the supply of effective and adequate relief to all protected 
persons. 

The special position of the International Committee of the Red Cross in 
this field shall be recognized and respected at all times. 


ARTICLE 148 


Representatives or delegates of the Protecting Powers shall have per- 
mission to go to all places where protected persons are, particularly to 
places of internment, detention and work. 

They shall have access to all premises occupied by protected perso 1s 
and shall be able to interview the latter without witnesses, personally or 
through an interpreter. 

Such visits may not be prohibited except for reasons of imperative mi'i- 
tary necessity, and then only as an exceptional and temporary measure. 
Their duration and frequency shall not be restricted. 

Such representatives and delegates shall have full liberty to select the 
places they wish to visit. The Detaining or Occupying Power, the Pro- 
tecting Power and when occasion arises the Power of origin of the persons 
to be visited, may agree that compatriots of the internees shall be per- 
mitted to participate in the visits. 
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The delegates of the International Committee of the Red Cross shall also 
enjoy the above prerogatives. The appointment of such delegates shall be 
submitted to the approval of the Power governing the territories where 
they will carry out their duties. 


ARTICLE 144 


The High Contracting Parties undertake, in time of peace as in time of 
war, to disseminate the text of the present Convention as widely as pos- 
sible in their respective countries, and, in particular, to include the study 
thereof in their programmes of military and, if possible, civil instruction, 
so that the principles thereof may become known to the entire population. 

Any civilian, military, police or other authorities, who in time of war 
assume responsibilities in respect of protected persons, must possess the 
text of the Convention and be specially instructed as to its provisions. 


ARTICLE 145 


The High Contracting Parties shall communicate to one another through 
the Swiss Federal Council and, during hostilities, through the Protecting 
Powers, the official translations of the present Convention, as well as the 
laws and regulations which they may adopt to ensure the application 
thereof. 


ArticLE 146 


The High Contracting Parties undertake to enact any legislation neces- 
sary to provide effective penal sanctions for persons committing, or order- 
ing to be committed, any of the grave breaches of the present Convention 
defined in the following Article. 

Each High Contracting Party shall be under the obligation to search 
for persons alleged to have committed, or to have ordered to be committed, 
such grave breaches, and shall bring such persons, regardless of their na- 
tionality, before its own courts. It may also, if it prefers, and in accord- 
ance with the provisions of its own legislation, hand such persons over for 
trial to another High Contracting Party concerned, provided such High 
Contracting Party has made out a prima facie case. 

Each High Contracting Party shall take measures necessary for the 
suppression of all acts contrary to the provisions of the present Conven- 
tion other than the grave breaches defined in the following Article. 

In all circumstances, the accused persons shall benefit by safeguards of 
proper trial and defence, which shall not be less favourable than those 
provided by Article 105 and those following of the Geneva Convention 
relative to the Treatment of Prisoners of War of August 12, 1949. 


ARTICLE 147 


Grave breaches to which the preceding Article relates shall be those in- 
volving any of the following acts, if committed against persons or property 
protected by the present Convention: wilful killing, torture or inhuman 
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treatment, including biological experiments, wilfully causing great suffer- 
ing or serious injury to body or health, unlawful deportation or transfer 
or unlawful confinement of a protected person, compelling a protected per- 
son to serve in the forces of a hostile Power, or wilfully depriving a pro- 
tected person of the rights of fair and regular trial prescribed in the present. 
Convention, taking of hostages and extensive destruction and appropriation 
of property, not justified by military necessity and carried out unlawfully 
and wantonly. 


ARTICLE 148 


No High Contracting Party shall be allowed to absolve itself or any 
other High Contracting Party of any liability incurred by itself or by an- 
other High Contracting Party in respect of breaches referred to in the 
preceding Article. 


ARTICLE 149 


At the request of a Party to the conflict, an enquiry shall be instituted, 
in a manner to be decided between the interested Parties, concerning any 
alleged violation of the Convention. 

If agreement has not been reached concerning the procedure for the cn- 
quiry, the Parties should agree on the choice of an umpire who will decide 
upon the procedure to be followed. 

Once the violation has been established, the Parties to the conflict. shall 
put an end to it and shall repress it with the least possible delay. 


SECTION I 
FINAL PROVISIONS 


ARTICLE 150 


The present Convention is established in English and in French. Both 
texts are equally authentic. 

The Swiss Federal Council shall arrange for official translations of the 
Convention to be made in the Russian and Spanish languages. 


ARTICLE 151 


The present Convention, which bears the date of this day, is open to sig- 
nature until February 12, 1950, in the name of the Powers represented at 
the Conference which opened at Geneva on April 21, 1949. 


ARTICLE 152 


The present Convention shall be ratified as soon as possible and the rati- 
fications shall be deposited at Berne. 

A record shall be drawn up of the deposit of each instrument of ratifi- 
cation and certified copies of this record shall be transmitted by the Swiss 
Federal Council to all the Powers in whose name the Convention has been 
signed, or whose accession has been notified. 
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ARTICLE 153 


The present Convention shall come into force six months after not less 
than two instruments of ratification have been deposited. 

Thereafter, it shall come into force for each High Contracting Party 
six months after the deposit of the instrument of ratification. 


ARTICLE 154 


In the relations between the Powers who are bound by The Hague Con- 
ventions respecting the Laws and Customs of War on Land, whether that 
of July 29, 1899, or that of October 18, 1907, and who are parties to the 
present Convention, this last Convention shall be supplementary to Sec- 
tions II and III of the Regulations annexed to the above mentioned Con- 
ventions of The Hague. 


ARTICLE 155 


From the date of its coming into force, it shall be open to any Power in 
whose name the present Convention has not been signed, to accede to this 
Convention. 


ARTICLE 156 


Accessions shall be notified in writing to the Swiss Federal Council, 
and shall take effect six months after the date on which they are received. 

The Swiss Federal Council shall communicate the accessions to all the 
Powers in whose name the Convention has been signed, or whose accession 
has been notified. 


ARTICLE 157 


The situations provided for in Articles 2 and 3 shall give immediate ef- 
fect to ratifications deposited and accessions notified by the Parties to the 
conflict before or after the beginning of hostilities or occupation. The 
Swiss Federal Council shall communicate by the quickest method any rati- 
fications or accessions received from Parties to the conflict. 


ARTICLE 158 


Each of the High Contracting Parties shall be at liberty to denounce 
the present Convention. 

The denunciation shall be notified in writing to the Swiss Federal Coun- 
cil, which shall transmit it to the Governments of all the High Contracting 
Parties. 

The denunciation shall take effect one year after the notification thereof 
has been made to the Swiss Federal Council. However, a denunciation of 
which notification has been made at a time when the denouncing Power is 
involved in a conflict shall not take effect until peace has been concluded, 
and until after operations connected with the release, repatriation and re- 
establishment of the persons protected by the present Convention have 
been terminated. 
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The denunciation shall have effect only in respect of the denouncing 
Power. It shall in no way impair the obligations which the Parties to the 
conflict shall remain bound to fulfil by virtue of the principles of the law 
of nations, as they result from the usages established among civilized p2o- 
ples, from the laws of humanity and the dictates of the public conscience. 


ARTICLE 159 


The Swiss Federal Council shall register the present Convention w th 
the Secretariat of the United Nations. The Swiss Federal Council shall 
also inform the Secretariat of the United Nations of all ratifications, ne- 
vessions and denunciations received by it with respect to the present 
Convention. 


IN WITNESS WHEREOF the undersigned, having deposited their respective 
full powers, have signed the present Convention. 

Done at Geneva this twelfth day of August, 1949, in the English aid 
French languages. The original shall be deposited in the Archives of the 
Swiss Confederation. The Swiss Federal Council shall transmit certified 
copies thereof to each of the signatory and acceding States. 

| Here follow signatures on behalf of the following governments: Afghan- 
istan, Albania, Argentina, Australia (subject to ratification),* Austria, 
Belgium, Byelorussia,’ Bolivia, Brazil, Bulgaria, Canada,’ Chile, China, 
Colombia, Cuba, Denmark, Egypt, Ecuador, Spain, United States of Amer- 
ica,’ Ethiopia, Finland, France, Greece, Guatemala, Hungary,’ India, Iran, 
Ireland, Israel,? Italy, Lebanon, Liechtenstein, Luxembourg, Mexico, Mon- 
aco, Nicaragua (ad referendum), Norway, New Zealand,’ Pakistan, Para- 
guay, The Netherlands, Peru, The Philippines (subject to ratification), 
Poland,? Portugal, Rumania,’ United Kingdom,’ The Holy See, El Salya- 
dor, Sweden (subject to ratification), Switzerland, Syria, Czechoslovakia, 
Turkey, Ukraine,! U.S.S.R., Uruguay, Venezuela, Yugoslavia.*] 


ANNEX I 
DRAFT AGREEMENT RELATING TO HOSPITAL AND SAFETY ZONES AND LOCALITIES 


ARTICLE 1 


Hospital and safety zones shall be strictly reserved for the persons mev- 
tioned in Article 23 of the Geneva Convention for the Amelioration of the 
Condition of the Wounded and Sick in Armed Forces in the Field of 
August 12, 1949, and in Article 14 of the Geneva Convention relative io 
the Protection of Civilian Persons in Time of War of August 12, 1949, and 
for the personnel entrusted with the organization and administration of 
these zones and localities and with the care of the persons therein assembled. 

Nevertheless, persons whose permanent residence is within such zon*s 
shall have the right to stay there. 


1 Subject to reservations (q. v. below, p. 777 et seq.). 
2 Reserving right to enter reservations at time of ratification. 
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ARTICLE 2 


No persons residing, in whatever capacity, in a hospital and safety zone 
shall perform any work, either within or without the zone, directly con- 
nected with military operations or the production of war material. 


ARTICLE 3 


The Power establishing a hospital and safety zone shall take all neces- 
sary measures to prohibit access to all persons who have no right of resi- 
dence or entry therein. 


ARTICLE 4 
Hospital and safety zones shall fulfil the following conditions: 


(a) They shall comprise only a small part of the territory governed by 
the Power which has established them. 

(b) They shall be thinly populated in relation to the possibilities of 
accommodation. 

(c) They shall be far removed and free from all military objectives, or 
large industrial or administrative establishments. 

(d) They shall not be situated in areas which, according to every prob- 
ability, may become important for the conduct of the war. 


ARTICLE 5 
Hospital and safety zones shall be subject to the following obligations: 


(a) The lines of communication and means of transport which they 
possess shall not be used for the transport of military personnel or 
material, even in transit. 

(b) They shall in no case be defended by military means. 


ARTICLE 6 


Hospital and safety zones shall be marked by means of oblique red bands 
on a white ground, placed on the buildings and outer precincts. 

Zones reserved exclusively for the wounded and sick may be marked by 
means of the Red Cross (Red Crescent, Red Lion and Sun) emblem on a 
white ground. 

They may be similarly marked at night by means of appropriate il- 
lumination. 


ARTICLE 7 


The Powers shall communicate to all the High Contracting Parties in 
peacetime or on the outbreak of hostilities, a list of the hospital and safety 
zones in the territories governed by them. They shall also give notice of 
any new zones set up during hostilities. 

As soon as the adverse Party has received the above-mentioned notifica- 
tion, the zone shall be regularly established. 


1956] OFFICIAL DOCUMENTS 705 


If, however, the adverse Party considers that the conditions of the pre-- 
ent agreement have not been fulfilled, it may refuse to recognize the rore 
by giving immediate notice thereof to the Party responsible for the said 
zone, or may make its recognition of such zone dependent upon the insti- 
tution of the control provided for in Article 8. 


ARTICLE 8 


Any Power having recognized one or several hospital and safety zoncs 
instituted by the adverse Party shall be entitled to demand control by one 
or more Special Commissions, for the purpose of ascertaining if the zenc- 
fulfil the conditions and obligations stipulated in the present agreemen’. 

For this purpose, members of the Special Commissions shall at all time - 
have free access to the various zones and may even reside there perm: 
nently, They shall be given all facilities for their duties of inspection 


ARTICLE 9 


Should the Special Commissions note any facts which they consider cor- 
trary to the stipulations of the present agreement, they shall at once dvaw 
the attention of the Power governing the said zone to these facts, and shall 
fix a time limit of five days within which the matter should be rectifiec, 
They shall duly notify the Power who has recognized the zone. 

If, when the time limit has expired, the Power governing the zone has 
not complied with the warning, the adverse Party may declare that it is 
no longer bound by the present agreement in respect of the said zone. 


ARTICLE 10 


Any Power setting up one or more hospital and safety zones, and th» 
adverse Parties to whom their existence has been notified, shall nominat. 
or have nominated by the Protecting Powers or by other neutral Powers, 
persons eligible to be members of the Special Commissions mentioned i1 
Articles 8 and 9. 

ARTICLE 11 


In no circumstances may hospital and safety zones be the object of at- 
tack. They shall be protected and respected at all times by the Partie: to 
the conflict. 

ARTICLE 12 


In the case of occupation of a territory, the hospital and safety zonae, 
therein shall continue to be respected and utilized as such. 

Their purpose may, however, be modified by the Occupying Power, or 
condition that all measures are taken to ensure the safety of the person. 
accommodated. 

ARTICLE 13 


The present agreement shall also apply to localities which the Powers may 
utilize for the same purposes as hospital and safety zones. 
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ANNEX II 
DRAFT REGULATIONS CONCERNING COLLECTIVE RELIEF 


ARTICLE 1 


The Internee Committees shall be allowed to distribute collective relief 
shipments for which they are responsible, to all internees who are de- 
pendent for administration on the said Committee’s place of internment, 
including those internees who are in hospitals, or in prisons or other peni- 
tentiary establishments. 

ARTICLE 2 


The distribution of collective relief shipments shall be effected in accord- 
ance with the instructions of the donors and with a plan drawn up by the 
Internee Committees. The issue of medical stores shall, however, be made 
for preference in agreement with the senior medical officers, and the latter 
may, in hospitals and infirmaries, waive the said instructions, if the needs 
of their patients so demand. Within the limits thus defined, the distribu- 
tion shall always be carried out equitably. 


ARTICLE 3 


Members of Internee Committees shall be allowed to go to the railway 
stations or other points of arrival of relief supplies near their places of in- 
ternment so as to enable them to verify the quantity as well as the quality 
of the goods received and to make out detailed reports thereon for the 
donors. 

ARTICLE 4 


Internee Committees shall be given the facilities necessary for verifying 
whether the distribution of collective relief in all subdivisions and annexes 
of their places of internment has been carried out in accordance with their 
instructions. 

ARTICLE 5 


Internee Committees shall be allowed to complete, and to cause to be 
completed by members of the Internee Committees in labour detachments 
or by the senior medical officers of infirmaries and hospitals, forms or 
questionnaires intended for the donors, relating to collective relief supplies 
(distribution, requirements, quantities, etc.). Such forms and question- 
naires, duly completed, shall be forwarded to the donors without delay. 


ARTICLE 6 


In order to secure the regular distribution of collective relief supplies to 
the internees in their place of internment, and to meet any needs that may 
arise through the arrival of fresh parties of internees, the Internee Com- 
mittees shall be allowed to create and maintain sufficient reserve stocks of 
collective relief. For this purpose, they shall have suitable warehouses at 
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their disposal; each warehouse shall be provided with two locks, the ‘n- 
ternee Committee holding the keys of one lock, and the commandant of thc 
place of internment the keys of the other. 


ARTICLE 7 


The High Contracting Parties, and the Detaining Powers in particular, 
shall, so far as is in any way possible and subject to the regulations gov- 
erning the food supply of the population, authorize purchases of goods tu 
be made in their territories for the distribution of collective relief to the 
internees. They shall likewise facilitate the transfer of funds and otber 
financial measures of a technical or administrative nature taken for the 
purpose of making such purchases. 


ARTICLE 8 


The foregoing provisions shall not constitute an obstacle to the right of 
internees to receive collective relief before their arrival in a place of iu- 
ternment or in the course of their transfer, nor to the possibility of repie- 
sentatives of the Protecting Power, or of the International Committee of 
the Red Cross or any other humanitarian organization giving assistance to 
internees and responsible for forwarding such supplies, ensuring the 
distribution thereof to the recipients by any other means they may deem 
suitable. 


[Annex III containing correspondence forms omitted. ] 


RESERVATIONS MADE AT THE TIME OF SIGNATURE 


PEOPLE’S REPUBLIC OF ALBANIA 


Article 11; ‘‘The People’s Republic of Albania will not recognize a r- 
quest by a Detaining Power to a humanitarian organization or to a neutral 
State to take the place of a Protecting Power, as being in order, unless the 
Power of which the protected persons are nationals has given its consent.’’ 

Article 45: ‘‘The People’s Republic of Albania considers that in the case 
of protected persons being transferred to another Power by the Detaining 
Power, the responsibility for the application of the Convention to such pro- 
tected persons will continue to rest with the Detaining Power.’’ 


ARGENTINA 


Mr. Speroni, First Secretary to the Argentine Legation in Berne, made 
the following reservation to the four Geneva Conventions: 

‘The Argentine Government has followed the work of the Conference 
with interest and the Argentine Delegation has taken part in it with pleas- 
ure. The task was a difficult one, but as our President said at the closiny 
meeting, we have succeeded. 

“ Argentina, Gentlemen, has always taken a leading place among many 
other nations on the questions which have formed the subject of our dis- 
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eussions. I shall, therefore, sign the four Conventions in the name of my 
Government and subject to ratification, with the reservation that Article 3, 
common to all four Conventions, shall be the only Article, to the exclusion 
of all others, which shall be applicable in the case of armed conflicts not 
of an international character. I shall likewise sign the Convention relative 
to the Protection of Civilian Persons with a reservation in respect of Ar- 
ticle 68.” 
BYELORUSSIAN SOVIET SOCIALIST REPUBLIC 

“ Although the present Convention does not cover the civilian population 
in territory not occupied by the enemy and does not, therefore, completely 
meet humanitarian requirements, the Byelorussian Delegation, recognizing 
that the said Convention makes satisfactory provision for the protection of 
the civilian population in occupied territory and in certain other cases, de- 
clares that it is authorized by the Government of the Byelorussian Soviet 
Socialist Republic to sign the present Convention with the following 
reservations : 

Article 11: ‘‘The Byelorussian Soviet Socialist Republie will not recog- 
nize the validity of requests by the Detaining Power to a neutral State or 
to a humanitarian organization, to undertake the functions performed by 
a Protecting Power, unless the consent of the Government of the country 
of which the protected persons are nationals has been obtained. 

Article 45: “The Byelorussian Soviet Socialist Republic will not con- 
sider as valid the freeing of a Detaining Power, which has transferred 
protected persons to another Power, from responsibility for the application 
of the Convention to the persons transferred, while the latter are in the 
custody of the Power accepting them.’’ 


BRAZIL 


“On signing the Convention relative to the Protection of Civilian Persons 
in Time of War, Brazil wishes to make two express reservations—in regard 
to Article 44, because it is liable to hamper the action of the Detaining 
Power, and in regard to Article 46, because the matter dealt with in its 
second paragraph is outside the scope of the Convention, the essential and 
specific purpose of which is the protection of persons and not of their 
property.” 

BULGARIAN PEOPLE’S REPUBLIC 

With regard to Article 11: ‘‘The Bulgarian People’s Republie will not 
recognize as valid the action of a Detaining Power of civilian persons in 
time of war, in approaching a neutral Power or a humanitarian organiza- 
tion with a view to entrusting it with the protection of such persons with- 
out the consent of the Government of the country of which the latter are 
nationals.” 

With regard to Article 45: ‘‘The Bulgarian People’s Republie will not 
consider the Detaining Power of civilian persons in time of war, which has 
transferred such persons to another Power which has agreed to accept 
them, as being freed from responsibility for applying the provisions of the 
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Convention to such persons during the time that they are detained by the 
other Power.’’ 
CANADA 


‘‘Canada reserves the right to impose the death penalty in accordance 
with the provisions of Article 68, paragraph 2, without regard to whether 
the offences referred to therein are punishable by death under the law of 
the occupied territory at the time the occupation begins.’’ 


UNITED STATES OF AMERICA 


“The United States reserves the right to impose the death penalty in 
accordance with the provisions of Article 68, paragraph 2, without regard 
to whether the offences referred to therein are punishable by death under 
the law of the occupied territory at the time the occupation begins.’’ 


HUNGARIAN PEOPLE’S REPUBLIC 


“At the meeting of the Diplomatic Conference on August 11th, 1949, 
the Delegation of the Hungarian People’s Republic reserved the right to 
make express reservations on signing the Conventions, after having ex- 
amined them. In their speech at the above meeting the Hungarian Dele- 
gation observed that they were not in agreement with all the provisions 
of the Conventions. After a thorough study of the text of the Conven- 
tions, the Government of the Hungarian People’s Republic decided to sien 
the Conventions in spite of their obvious defects, as it considered that the 
Conventions constituted an advance in comparison with the existing situa- 
tion from the point of view of the practical application of humanitarian 
principles and the protection of war victims. 

‘The Government of the Hungarian People’s Republic is obliged to state 
that the conerete results achieved by the Diplomatic Conference which 
ended on August the 12th do not come up to expectations, since the ma- 
jority of the members of the Conference did not adopt the proposals of the 
Soviet Delegation concerning the atomic weapon and other means of mass 
extermination of the population. 

‘The Delegation of the Hungarian People’s Republic noted with regret 
the point of view of the majority of the Conference, which was contrary to 
the wishes of the nations engaged in the struggle for peace and liberty. 
The Delegation of the Hungarian People’s Republie is convinced that the 
adoption of the Soviet proposals would have been the most effective means 
of protecting war victims. The Delegation of the Hungarian People’s 
Republic wishes, in particular, to point out the essential defects of the 
Convention relative to the Protection of Civilian Persons in Time of War; 
they drew the attention of the States taking part in the Conference io 
those defects during the meetings. A particular case in point is that of 
Article 4 of the Convention; by virtue of that Article the provisions of 
the Civilians Convention do not apply to certain persons, because the 
States whose nationals they are, have not adhered to the Convention. The 
Government of the Hungarian People’s Republic considers that the above 
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provision is contrary to the humanitarian principles which the Convention 
is intended to uphold. 

“The Hungarian People’s Government has also serious objections to 
Article 5 of the said Convention; according to the terms of that Article, 
if protected persons are definitely suspected of activities hostile to the se- 
curity of the State, that is enough to deprive them of protection under the 
Convention. The Government of the Hungarian People’s Republie con- 
siders that that provision has already made any hope of realizing the fun- 
damental principles of the Convention illusory. 

“The express reservations made by the Government of the Hungarian 
People’s Republic on signing the Conventions, are as follows: 

(1) “In the opinion of the Government of the Hungarian People’s Re- 
publie, the provisions of Article 10 of the Wounded and Sick, Maritime 
Warfare and Prisoners of War Conventions and of Article 11 of the Civil- 
ians Convention, concerning the replacement of the Protecting Power, can 
only be applied if the Government of the State of which the protected 
persons are nationals, no longer exists. 

(2) “The Government of the Hungarian People’s Republic cannot ap- 
prove the provisions of Article 11 of the Wounded and Sick, Maritime War- 
fare and Prisoners of War Conventions and of Article 12 of the Civilians 
Convention, according to which the competence of the Protecting Power 
extends to the interpretation of the Convention. 


% 5% % kod 


(5) “Lastly, the Government of the Hungarian People’s Republic main- 
tains the point of view which it expressed in regard to Article 45 of the 
Civilians Convention, namely that, in the case of the transfer of protected 
persons from one Power to another, the responsibility for the application 
of the Convention must rest with both of those Powers.’’ 


ISRAEL 

‘Subject to the reservation that, while respecting the inviolability of the 
distinctive signs and emblems provided for in Article 38 of the Geneva 
Convention for the Amelioration of the Condition of the Wounded and 
Sick in Armed Forces in the Field of August 12, 1949, Israel will use the 
Red Shield of David as the emblem and distinctive sign provided for in 
this Convention.”’ 

NEW ZEALAND 

Mr. Gzorcr Roperr Laxine, Counsellor to the New Zealand Embassy in 
Washington made the following declaration: 

“In signing the four Conventions established by the Diplomatie Con- 
ference at Geneva 1949, the New Zealand Government desire me to state 
that as there has been insufficient opportunity to study the reservations 
made on behalf of other States, the Government for the present reserve 
their views in regard to such reservations. 

“In signing the Convention relating to the protection of civilian persons 
in time of war, the New Zealand Government desire me to make the follow- 
ing reservations : 
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(1) “New Zealand reserves the right to impose the death penalty in ac- 
cordance with the provisions of Article 68, paragraph 2, without regarc t» 
whether the offences referred to therein are punishable by death unde- 
the law of the occupied territory at the time the occupation begins; 

(2) ‘‘In view of the fact that the General Assembly of the United Na- 
tions having approved the principles established by the Charter and judg- 
ment of the Nuremberg Tribunal, has directed the International Law Com 
mission to include these principles in a General codification of offences 
against the peace and security of mankind, New Zealand reserves the righ’ 
to take such action as may be necessary to ensure that such offences arc 
punished, notwithstanding the provisions of Article 70, paragraph 1.” 


THE NETHERLANDS 

“The Kingdom of the Netherlands reserves the right to impose the deatr: 
penalty in accordance with the provisions of Article 68, paragraph 2, with- 
out regard to whether the offences referred to therein are punishable by 
death under the law of the occupied territory at the time the occupation 
begins.” 

POLAND 

‘In regard to Article 11, the Government of the Polish Republie will not 
consider as legal a request by the Detaining Power that a neutral State or 
an international organization or a humanitarian organization should under- 
take the functions performed under the present Convention by the Protect- 
ing Powers, on behalf of protected persons, unless the Government whose 
nationals they are has given its consent.”’ 

“In regard to Article 45, the Government of the Polish Republie will rot 
consider it legal for a Power, which effects a transfer of protected persons, 
to be freed from its responsibility for applying the Convention, even for 
the time during which such protected persons are in the custody of the 
Power accepting them.” 

PORTUGAL 
(a) Article 3, common to the four Conventions: 


‘* As there is no actual definition of what is meant by a conflict not of an 
international character, and as, in case this term is intended to refer solcly 
to civil war, it is not clearly laid down at what moment an armed rebellion 
within a country should be considered as having become a civil war, Por- 
tugal reserves the right not to apply the provisions of Article 3, in so far 
as they may be contrary to the provisions of Portuguese law, in all terri- 
tories subject to her sovereignty in any part of the world.’’ 


(b) Article 10 of Conventions I, II and III and Article 11 of Conven- 
tion IV: 


‘The Portuguese Government only accepts the above Articles with the 
reservation that requests by the Detaining Power to a neutral State or to a 
humanitarian organization to undertake the functions normally performed 
by Protecting Powers are made with the consent or agreement of the gov- 
ernment of the country of which the persons to be protected are nationrls 
(Countries of origin).”’ 
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RUMANIAN PEOPLE’S REPUBLIC 


Mr. Ioan Dracomir, Chargé d’Affaires of Rumania in Switzerland, made 
the following declaration: 
ked z: bA kd % kd 
“The Government of the Rumanian People’s Republie considers that 
this Convention does not completely meet humanitarian requirements, 
owing to the fact that it does not apply to the civilian population in terri- 
tory not occupied by the enemy. 

‘‘ Nevertheless, taking into consideration the fact that the Convention is 
intended to protect the interests of the civilian population in occupied ter- 
ritory, I am authorized by the Rumanian People’s Government to sign the 
said Convention with the following reservations : 

Article 11: ‘‘The Rumanian People’s Republie will not recognize the 
validity of requests by the Detaining Power to a neutral State or to a hu- 
manitarian organization, to undertake the functions performed by a Pro- 
tecting Power, unless the consent of the Government of the country of 
which the protected persons are nationals has been obtained. 

Article 45; ‘‘The Rumanian People’s Republic will not consider as valid 
the freeing of a Detaining Power, which has transferred protected persons 
to another Power, from responsibility for the application of the Conven- 
tion to the persons transferred, while the latter are under the protection 
of the Power accepting them.’’ 


UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND 


“The United Kingdom of Great Britain and Northern Ireland reserve 
the right to impose the death penalty in accordance with the provisions of 
Article 68, paragraph 2, without regard to whether the offences referred 
to therein are punishable by death under the law of the occupied territory 
at the time the occupation begins.’’ 


CZECHOSLOVAKIA 

“In regard to Article 11, the Government of the Czechoslovakian Repub- 
lie will not consider as legal a request by the Detaining Power that a neutral 
State or an international organization or a humanitarian organization 
should undertake the functions performed under the present Convention 
by the Protecting Powers, om behalf of protected persons, unless the Gov- 
ernment whose nationals they are has given its consent. 

“In regard to Article 45, the Government of the Czechoslovakian Repub- 
lic will not consider it legal for a Power, which effects a transfer of pro- 
tected persons, to be freed from its responsibility for applying the Con- 
vention, even for the time during which such protected persons are in the 
custody of the Power accepting them.”’ 


UKRAINIAN SOVIET SOCIALIST REPUBLIC 

‘* Although the present Convention does not cover the civilian population 
in territory not occupied by the enemy and does not, therefore, completely 
meet humanitarian requirements, the Ukrainian Delegation, recognizing 
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that the said Convention makes satisfactory provision for the protect or 
of the civilian population in occupied territory and in certain other cares. 
declares that it is authorized by the Government of the Ukrainian Soviet 
Socialist Republic to sign the present Convention with the following 
reservations : 

Article 11: ‘‘The Ukrainian Soviet Socialist Republie will not recognize 
the validity of requests by the Detaining Power to a neutral State or to a 
humanitarian organization, to undertake the functions performed by a 
Protecting Power, unless the consent of the Government of the country of 
which the protected persons are nationals has been obtained. 

Article 45: ‘‘The Ukrainian Soviet Socialist Republic will not consic er 
as valid the freeing of a Detaining Power, which has transferred protected 
persons to another Power, from responsibility for the application of the 
Convention to the persons transferred, while the latter are in the custody 
of the Power accepting them.’’ 


UNION OF SOVIET SOCIALIST REPUBLICS 


‘‘ Although the present Convention does not cover the civilian population 
in territory not occupied by the enemy and does not, therefore, completely 
meet humanitarian requirements, the Soviet Delegation, recognizing that 
the said Convention makes satisfactory provision for the protection of the 
civilian population in occupied territory and in certain other cases, declares 
that it is authorized by the Government of the Union of Soviet Social'st 
Republics to sign the present Convention with the following reservations: 

Article 11; ‘‘The Union of Soviet Socialist Republics will not recognize 
the validity of requests by the Detaining Power to a neutral State or to a 
humanitarian organization, to undertake the functions performed by a 
Protecting Power, unless the consent of the Government of the country of 
which the protected persons are nationals has been obtained. 

Article 45: ‘‘The Union of Soviet Socialist Republics will not consider as 
valid the freeing of a Detaining Power, which has transferred protected 
persons to another Power, from responsibility for the application of the 
Convention to the persons transferred, while the latter are in the custody 
of the Power accepting them.” 


FEDERAL PEOPLE’S REPUBLIC OF YUGOSLAVIA 

‘‘In regard to Article 11, the Government of the Federal People’s Re- 
public of Yugoslavia will not consider as legal a request by the Detaining 
Power that a neutral State or an international organization or a aumari- 
tarian organization should undertake the functions performed under te 
present Convention by the Protecting Powers, on behalf of protected per- 
sons, unless the Government whose nationals they are has given its conser‘. 

‘In regard to Article 45, the Government of the Federal People’s Re- 
public of Yugoslavia will not consider it legal for a Power, which effects 
a transfer of protected persons to another Power, to be freed from its re- 
sponsibility for applying the Convention for the whole of the time during 
which such protected persons are in the custody of the Power accepting 
them.” 


UNITED STATES 


DEPARTMENT or STATE Crrcuuar No. 175 


December 13, 1955 


SUBJECT: I Proper Exercise of 


(1) The Treaty-Making Power of the United States 
(2) The Executive Agreement-Making Power of the 
United States 
It Approval of Texts and the Making of Arrangements 
for Signature 


1. Purpose of Circular 


1.1 The purpose of this circular is to insure (a) that the function of 
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making treaties and other international agreements is carried out 
within traditional and constitutional limits; (b) that the objectives 
to be sought in the negotiation of particular treaties and other in- 
ternational agreements are approved by the Secretary or Under Sec- 
retary; (c) that firm positions resulting from negotiations are not 
undertaken without the approval of the interested Assistant Secre- 
taries or their Deputies; (d) that the final texts developed are ap- 
proved by the interested Assistant Secretaries or their Deputies and 
brought to the attention of the Secretary or Under Secretary a rea- 
sonable time before signature; and (e) that authorization to sign 
the final text is secured and appropriate arrangements for signature 
are made. 


It is a further purpose of this circular to insure that full implemen- 
tation shall be given to the policy stated in the Secretary’s testimony 
before the Senate Committee on the Judiciary on April 6, 1953, in 
which he said: 


“The Constitution provides that the President shall have power 
to make treaties by and with the advice and consent of the Senate. 
This administration recognizes the significance of the word ‘ad- 
vice’. It will be our effort to see that the Senate gets its oppor- 
tunity to ‘advise and consent’ in time so that it does not have to 
choose between adopting treaties it does not like, or embarrassing 
our international position by rejecting what has already been 
negotiated out with foreign governments.’’ 


Oem ee a wm eee tee eee seer eee ese sce rrr ree essere eres ese rss ee neva ves 


í 


‘... I am authorized by the President to advise this Com- 
mittee, the Senate Foreign Relations Committee, and the House 
Foreign Affairs Committee as follows: 
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2. 


‘It has long been recognized that difficulties exist in thc 
determination as to which international agreements should be 
submitted to the Senate as treaties, which ones should be sub- 
mitted to both Houses of the Congress, and which ones do not 
require any Congressional approval. 

. . . the Congress is entitled to know the considerations trat 
enter into the determinations as to which procedures are sought 
to be followed. To that end, when there is any serious question 
of this nature and the circumstances permit, the Executive 
Branch will consult with appropriate Congressional leaders and 
Committees in determining the most suitable way of handling 
international agreements as they arise.’ ’’ 


Scope of the Treaty-Making Power 


Treaties should be designed to promote United States interests by £e- 
curing action by foreign governments in a way deemed advantageous 
to the United States. Treaties are not to be used as a device for the 
purpose of effecting internal social changes or to try to circumvent the 
constitutional procedures established in relation to what are essentially 
matters of domestic concern. 


3. Scope of the Executive Agreement-Making Power 


Executive agreements shall not be used when the subject matter shou'd 
be covered by atreaty. The executive agreement form shall be used on'y 
for agreements which fall into one or more of the following categories: 


a. Agreements which are made pursuant to or in accordance with ex- 
isting legislation or a treaty ; 

b. Agreements which are made subject to Congressional approval or im- 
plementation ; or 

c. Agreements which are made under and in accordance with the Presi- 
dent’s Constitutional power. 


. Scope of Authorization to Negotiate 


Approval of a request for authorization to negotiate a treaty or other 
international agreement does not constitute advance approval of the text 
nor authorization to agree upon a date for signature or to sign the treaty 
or agreement. Authorization to agree upon a given date for, and io 
proceed with, signature must be specifically requested in writing, as pro- 
vided in Section 5.5. This applies to treaties and other agreements to 
be signed abroad as well as those to be signed in Washington. Special 
instructions may be required, because of the special circumstances in- 
volved, with respect to multilateral conventions or agreements to be 
signed at international conferences. 
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5. Action Required 


5.1 


5.2 


5.3 


5.4 


Commencement of Negotiations for New Treaties and Executive 
Agreements 


Negotiations of new treaties, or new executive agreements on matters 
of substance, are not to be entered into until authorized in writing 
by the Secretary or the Under Secretary. (This situation is to be 
distinguished from the case where a draft of an international con- 
vention may be formulated or considered in meetings of an inter- 
national organization of which the United States is a member. In 
that event, the appropriate procedure is a position paper for the 
U. S. Delegation which should be cleared with the Secretary or 
Under Secretary. Any such conventions formulated are subject to 
the provisions of Section 5.5 before they are signed for the United 
States and to Section 5.9.) 


Questions as to Treaty or Executive Agreement Form 


Where there is any serious question as to whether an international 
agreement should be made in the form of a treaty or in the form of 
an executive agreement made by the President alone or with the 
consent of both Houses of Congress, the matter shall be brought to 
the attention of the Secretary by a memorandum prepared by the 
officer responsible for the contemplated negotiations. This memo- 
randum shall first be routed to the Legal Adviser and the Assistant 
Seeretary for Congressional Relations for their clearance and com- 
ment. Thereafter, whenever circumstances permit, consultation 
shall be had with appropriate Congressional leaders and committees 
in determining the most suitable way of handling such international 
agreements, such consultation to be had by the office responsible for 
the negotiations with the assistance of the Assistant Secretary for 
Congressional Relations. 


Exercise of Authority to Negotiate 


a. Where authorization is given for the negotiation of a treaty or 
other agreement, or a series of treaties or agreements by blanket 
authorization, the office responsible for the negotiations shall in- 
form L/T in each instance as soon as negotiations are undertaken 
with a particular country. 


b. Purely operational arrangements, such as Form 10-5 ICA project 
agreements, procurement authorizations and cash contribution 
agreements, need not be reported where they are in implementa- 
tion of an existing international agreement. 


Conduct of Negotiations 
The office responsible for any negotiations shall assure: 


a. that during the negotiations no position is communicated to a 
foreign government as a United States position that goes beyond 
any existing authorization or instructions; 
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b. that no proposal be made or position be agreed to beyond the 
original authorization without approval by the appropriate As- 
sistant Secretaries or their Deputies, and also, in the case of 
treaties or other international agreements which concern respon- 
sibilities of ICA, the Director of ICA or his Deputy; 

c. that all significant policy-determining memorandums and instruc- 
tions to the field on the subject of the negotiations are submitted 
to and cleared by all Assistant Secretaries concerned or their 
Deputies, and also, in the case of treaties or other international 
agreements which concern responsibilities of ICA, the Director 
of ICA or his Deputy; 

d. that the Secretary or Under Secretary is kept informed in writing 
of important policy decisions and developments, including ary 
particularly significant departures from substantially standard 
drafts that have been evolved; 

e. that, with the advice and assistance of the Assistant Secretary for 
Congressional Relations, the appropriate Congressional bodies ave 
kept advised of the intention to negotiate any especially signiñ- 
cant treaties or executive agreements and of any important de- 
velopments thereon; and 

f. that, in any case where any other agency participates in negotia- 
tions, the official or officials representing such agency in the n°- 
gotiations shall be informed appropriately of the requiremenis 
herein as they apply to such negotiations. 


Transmission of Texts to Secretary; Approval and Authorization 
to Sign 


The texts of treaties and other international agreements should be 
completed and approved in writing by all responsible officers con- 
cerned sufficiently in advance to give the Secretary or Acting Ses- 
retary, or the person to whom authority to approve the text has 
been delegated, adequate time before the date of signing to examine 
the text and dispose of any questions that arise. Except as other- 
wise specifically authorized by the Secretary or the Acting Secretary, 
a complete text of a treaty or other international agreement shall be 
delivered to the Secretary or the Acting Secretary, or other person 
authorized to approve the text, before any such text is agreed upon 
as final or any date is agreed upon for its signature. The text (in- 
cluding the complete text of any annex, schedule, exchange of notes, 
or other related document) shall be accompanied by a memorandum 
requesting authorization to make arrangements for signature cf 
that text. The memorandum shall indicate the approval in writing 
of (a) the Assistant Secretary primarily responsible for the subject 
involved, and also, in the ease of treaties or other international 
agreements which concern responsibilities of ICA, the Director of 
ICA, or his Deputy; (b) the Legal Adviser, as to legality and form; 
(e) other Departmental clearances as required; and (d) if any 
other agency has primary responsibility for or substantial interest 
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in the subject (for example, aviation, copyrights, patents, taxation, 
military base rights), a high ranking officer of that agency. 


Exercise of Delegated Authority to Sign 


Where the Secretary or the Acting Secretary has delegated authority 
to sign, or to approve the signature of, an agreement or series of 
agreements, including significant exchanges of notes, any officer, 
other than the Under Secretary, exercising such authority shall im- 
mediately report in writing to the Secretary the fact that such agree- 
ment was signed and the name and position of the representative or 
representatives who signed on behalf of the other government or 
governments with which the agreement was concluded. 


Engrossing of Documents for Signature 


Before the text of a treaty or other formal agreement, including any 
related documents to be annexed or signed, is engrossed for signa- 
ture in the Department, written approval of that text by the As- 
sistant Secretary responsible for the subject involved shall be ob- 
tained. In the case of treaties or other international agreements 
which concern responsibilities of ICA, the approval of the Director 
of ICA or his Deputy shall also be required. Adequate time 
(normally 7 business days) shall be allowed for the engrossing 
(typing on treaty paper), comparing, ete., of the treaty or other 
single document agreement to be signed, in order to assure sufficient 
time for the preparation of accurate texts in duplicate for signature, 
including, in the case of documents to be signed in a foreign lan- 
guage, sufficient time for the Division of Language Services to pre- 
pare any translations required, check any existing foreign-language 
draft, and check the engrossed foreign-language text. The deter- 
mination of the amount of time required in each instance to com- 
plete the engrossing is the responsibility of the Assistant Legal 
Adviser for Treaty Affairs. 


Certtficate on Foreign-Language Text 


Before any treaty or other agreement containing a foreign-language 
text is laid before the Secretary or the Acting Secretary (or any 
person authorized by either of them) for signature, a signed memo- 
randum shall be obtained from a responsible language officer of the 
Department certifying that the foreign-language text and the Eng- 
lish language text are in conformity with each other and that both 
texts have the same meaning in all substantive respects. 


Transmission of Texts for Publication 


The office responsible for the negotiation of a treaty or other agree- 
ment is also responsible for assuring the most expeditious transmis- 
sion of the signed original text, together with all accompanying 
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papers such as agreed minutes, exchanges of notes, plans, ete., to 
the Department for the attention of the Assistant Legal Adviser fo~ 
Treaty Affairs, Office of the Legal Adviser; provided that where 
originals cannot be sent accurate certified copies should be obtained 
and transmitted as in the case of the original (see 4 FSM 226.1, 
226.2, 226.3 and 227.48). Any officer in the Department having in 
his possession or receiving from any source a signed original or cer. 
tified copy of a treaty or agreement or of a note or other document 
constituting a part of a treaty or agreement shall forward such docu 
ments immediately by special messenger to the Assistant Legal Ad 
viser for Treaty Affairs (L/T), in order that processing for publi 
cation may take place at once. 


6. Cancellation 


This Circular supersedes Department Circular No. 25 of May 15, 1953. 


AMERICAN JOURNAL OF INTERNATIONAL LAW 


A A RS TARE sane m 
































VOL. 50 October, 1956 NC. / 
CONTENTS 
PAGI 
PROGRESS TOWARDS UNIVERSALITY OF MEMBERSHIP IN THE UNITED NATIONS. 
Leo Gross cccavcccccees a eleyb 60K E oie 6 Div bao Malew ais eyelere Maya SWORE ees 791 
CoNTINENTAL SHELF AND INTERNATIONAL LAW: CONFUSION AND ABUSE. Josef 
L. KUNZ essan E EE E A AE AE E EEE 828 


PrrMANENT SOVEREIGNTY OVER NATURAL WEALTH AND RESOURCES. James N. Hyde. 854 
THE FOREIGN CLAIMS SETTLEMENT COMMISSION AND JUDICIAL Review. Milo G. 


Coerper ..... A ea Oe a GE ste ees aes asa aR aces Seo aun Rlala 0%) E Bete S68 
Tut NATURE AND SCOPE OF THE ARMISTICE AGREEMENT. Howard S. Levie ...... b80 
EDITORIAL COMMENT: 

Lawrence Preuss, 1905-1956. William W. Bishop, Jr. ..... aie: Svareie tal S 907 

Pan American Discussions on Offshore Claims. Richard Young .......+.+++ 909 

Ferment or Revolution? Clyde Eagleton ......cccecceseascees Ae ee s... 916 

The Local Remedies Rule: A Drafting Suggestion. Herbert W. Briggs ...... 921 


A Decade of New Commercial Treaties. Robert R. Wilson .....cceeeeeeee. 927 
NOTES AND COMMENTS: 


Article 3, Regime of the Territorial Sea. Burdick H. Brittin ........+.-65- 934 
The Swedish-Soviet Territorial Sea Controversy in the Baltic. Gene Glenn .. 942 
The European Commission on Human Rights. Denys P. Myers ......seeees 949 
The Panamanian Academy of International Law. E. H. F. s.ssssssssssesos 951 
Prizes Instituted by James Brown Scott ........ Gb sree ia A T 952 
The Korean Journal of International Law. Paik-San Chie ....cccceseveees 952 
JUDICIAL DECISIONS INVOLVING QUESTIONS OF INTERNATIONAL Law. William W. 
Bishop, JT- aiseanna Bee e eels acnieias $0208 5.6 acece's' EELE EETA 954 


Boox REvirws AND NOTES: 


Annuaire Frangais de Droit International, 1955, 970; British Year Book 
of International Law, 1954, 972; Annuaire Suisse de Droit International, 1954, 
972; Accioly, Tratado de Direito Internacional Publico, 973; Thomas, Non- 
Intervention: The Law and Its Import in the Americas, 974; Annual Digest 
and Reports of Public International Law Cases, 1948 and 1949, 976; Bilfnger 
(ed.), Fontes Iuris Gentium, 978; Lewis and Mewha, History of Prisoner of War 
Utilization by the United States Army 1776-1945, 979; Hafkemeyer, Der 
Rechtsstatus des Souverdnen Malteser-Ritter-Ordens, 979; Kahin, The Asian- 
African Conference, Bandung, Indonesia, April, 1955, 980; Alexandrowicz (ed.), 
Indian Yearbook of International Affairs, 1954, 980; Ahmad, The United Na- 
tions and Pakistan, 980; Stuart, The International City of Tangier (2nd ed.), 
982; Williams, The Shaping of American Diplomacy, 983; Domke, American- 
German Private Law Relations Cases 1945-1955, 984. 


BOOKS: Received. Seremoni re iaaa tise ob hae oe Wik aa Win Cae ag wee aE ES 985 


OFFICIAL DOCUMENTS 


COMMENTS BY CERTAIN GOVERNMENTS ON PROVISIONAL ARTICLES CONCERNING 
REGIME or THE HIGH SEAS AND DRAFT ARTICLES ON REGIME OF THE TERRI- 
TORIAL SEA ADOPTED BY THE UNITED NATIONS INTERNATIONAL Law COMMISSION 
AT Irs SEVENTH SESSION IN 1955 2... cece cece cette eee e reece tenn eeeees 992 


ENDER: oo a Satine d Siw E aa E E sent pees Gist Siw anda a ane eae as noe kare 1050 


BOARD OF EDITORS 
Honorary Editor-in-Chief 
Grorct A. Finom, 229 Dupont Circle Building, Washington 6, D. C. 


Editor-in-Chief 
Hersert W. Briaas, Cornell University 


Winum W. BISHOP, JR. Hans KELSEN * 
University of Michigan Law School University of California 
Pure MARSHALL Brown * Joser L. Kunz * 
Washington, D. C. Toledo University 
Wirum ©. DENNIS * OLIVER J. Lissirzyn 
Richmond, Ind. Columbia University 
Epwiy D. DICKINSON * Mvres S. McDouean 
Berkeley, California Yale Law School 
Harpy ©. DILLARD Covey T. OLIVER 
University of Virginia University of Pennsylvania 
CLYDE EAGLETON Pitman B. POTTER 
New York University American University 
CHARLES G. FENWICK * EnGaArR TURLINGTON 
Washington, D, C. Washington, D, C. 
ALWYN V. FREEMAN Jonn B. WHITTON 
Washington, D. C. Princeton University 
Leo Gross Rosert R. WILSON 
University of California Duke University 
Joann N. HAZARD Lester H. WooLsEY * 
Columbia University Washington, D. C. 
Maney O. Hupson * Quincy WRIGHT * 
Harvard University University of Chicago 
Parr C. Jessup Ricwarp Young 
Columbia University Law School New York, N. Y. 


Secretary of the Board of Editors 


Eveanor H. Finca 
* Honorary. 


The object of The American Society of International Law is to foster the study of inter- 
national law and to promote the establishment and maintenance of international relations 
on the basis of law and justice. For this purpose it codperates with similar societies in 
this and other countries. 


The views expressed in the articles, editorial comments, book reviews and notes, and 
other contributions which appear in the JOURNAL are those of the individual authors and 
are not to be taken as representing the views of the Board of Editors or of The American 
Society of International Law. 


The JOURNAL is supplied to all members of The American Society of International Law 
without extra charge (except as indicated below). The annual subscription to non- 
members of the Society is $7.50 per annum. Annual members and subscribers re- 
siding in foreign countries outside the domestic postal area pay one dollar extra per 
annum for foreign postage; Canada fifty cents extra. Single copies of the JouRNAL, 
including available back numbers, will be supplied at $2.50 per copy. 


Applications for membership in the Society, correspondence with reference to the 


JOURNAL, manuscripts, and books for review should be sent to the Executive Secretary, 
1826 Jefferson Place, N.W., Washington 6, D. C. 


PROGRESS TOWARDS UNIVERSALITY OF MEMBERSHIP 
IN THE UNITED NATIONS 


By Leo Gross 


Of the Board of Editors 


I. INTRODUCTION 


The resolution of the General Assembly of December 14, 1955, to admit 
16 countries to membership in the United Nations, marked ‘‘an event 
second only to the foundation of the United Nations itself,” 1 ano 2 
decisive step towards achjeving universality of membership. As th` 
President of the Tenth Session of the Assembly, Mr. José Maza (Ch'le' 
put it: 


By the adoption of this resolution the General Assembly has given lifo 
to a deep desire which has existed within it for several years, namely, 


the overcoming of the obstacles which have impeded the developmen: 
of the United Nations into a real international Organization, represent- 
ing all the peoples of the world and enjoying true universality. ? 


The actual accomplishment, however, falls short of this somewhat exag- 
gerated statement, for six applicant states: Japan, the Mongolian People’; 
Republic, the Republic of Korea, the Democratic People’s Republie o° 
Korea, the Democratic Republic of Viet-Nam and the Republic of Viet-Nar 
have not yet been admitted. The obstacles towards achieving universality 
have at the Tenth Session of the General Assembly been overcome but noi 
removed and a solution to the long-standing problem of admission to mem- 
bership remains to be found. Before analyzing the method which has beer 
fashioned to secure the admission of sixteen countries it may be appro- 
priate to recall briefly the stages which led to a temporary though sub- 
stantial denouement. 


II. EARLY EFFORTS To SOLVE THE PROBLEM OF MEMBERSHIP 


Since the inception of the United Nations, thirty-one states, includiag 
Spain,’ have applied for admission to membership. Of these, nine sta‘es 
had been admitted between 1946 and 1950,* fourteen had not been reco-n- 


1Mr. Martin (Canada), in the Ad Hoe Political Committee, General Assembly, 10th 
Sess., Dec. 1, 1955. A/AC.80/P.V.25, at 43-45. Since then the Security Courcil 
recommended the admission of three new states, the Sudan on Feb. 6, 1956, Morocco on 
July 20, 1956, and Tunisia on July 26, 1956. See United Nations Review, Volume 3, 
No. 3, p. 1. There is no doubt that the General Assembly will admit these states at :ts 
llth session, thereby raising the membership to 79 states. 

2 A/P.V.555, at 23-25. 

2 Spain applied in the course of the Tenth Session by letter dated Sept. 23, 1955. 
Does. A/2984 and S/3441/Rev. 1. 

«Afghanistan (Nov. 19, 1946), Burma (March 17, 1948), Iceland (Nov. 19, 1946), 
Israel (May 11, 1949), Pakistan (Sept. 30, 1947), Sweden (Nov. 19, 1946), Thaila id 
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mended by the Security Council as they had not received the concurring 
votes of all the permanent members, although they had been found eligible 
for membership by the General Assembly,’ and seven had failed to secure 
seven affirmative votes in the Security Council.® 

Various efforts were made after 1946 to overcome the deadlock resulting 
from the fact that certain applicants were supported by the Western group 
of Members and opposed by the Soviet bloc, while others were supported 
by the latter and opposed by the former. One of the first methods, 
proposed by the United States and later espoused by the Soviet bloe, 
envisaged the en bloc or simultaneous admission of a group of nine appli- 
cants.” Other efforts centered around the text of Article 4 and the 
proper method for its interpretation. In particular, the question was dis- 
cussed whether admission of an applicant could be made dependent upon 
conditions other than those listed in paragraph 1 of Article 4, such as the 
existence of diplomatic relations or the simultaneous admission of other 
states. The debate on this matter came to a head at the second session of 
the General Assembly with the result that a request for an advisory 
opinion was addressed to the International Court of Justice. The Court 
held that the conditions in Article 4, paragraph 1, were exhaustive and 
that it was inadmissible to make admission dependent upon extraneous 
requirements.° 

The General Assembly by Resolution 197A(III) of December 3, 1948, 
recommended ‘‘that each member of the Security Council and of the 
General Assembly, in exercising its vote on the admission of new Members, 
should act in accordance with the foregoing opinion of the International 
Court of Justice.’’?° The Soviet bloc, however, chose not to accept the 
opinion of the Court. Far from removing the difference of views which 
impeded the admission of a large number of states, the opinion of the Court 
seemed to have the effect of merely stiffening the opposing views and 
making a compromise more difficult. This much may be said without 
taking sides in the controversy regarding the binding effect of advisory 
opinions." 

(Dec. 16, 1946), Yemen (Sept. 30, 1947), and Indonesia (Sept. 28, 1950). Summary 
statement by the Secretary General on Matters of which the Security Council is Seized 
and on the Stage Reached in their Consideration, Doe. 8/2310, p. 23. 

5 Jordan, Portugal, Ireland, Italy, Austria, Finland, Ceylon, Republic of Korea, 
Nepal, Libya, Japan, Viet-Nam, Cambodia and Laos. The General Assembly expressed 
itself in favor of the admission of these states in Resolutions 113 (II), 197(III), 
296(IV), and 620(VII). 

6 Albania, Mongolian People’s Republic, Hungary, Rumania, Bulgaria, Democratic 
People’s Republic of Korea and Democratic Republic of Viet-Nam. 

7 Security Council, Official Records, First Year, 2nd Ser., No. 4, pp. 41-48. Memoran- 
dum on the Historical Background of the Question of the Admission of New Members, 
U. N. Doe. A/AC.64/L.1, p. 20. 

8 General Assembly Resolution 113B(II), adopted Nov. 17, 1947. 

9 [1948] I.C.J. Reports 57 at 65; see also infra, p. 822. 

10 General Assembly, 3rd Sess., Official Records, Pt. 1, Doc. A/810, p. 30. 

11 On this point see G. G. Fitzmaurice, ‘‘The Law and Procedure of the International 


Court of Justice: International Organizations and Tribunals,’’ 29 British Year Book 
of International Law 1-62 (1952) at 53. 
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Efforts were made in and out of the United Nations to prevail upon ths 
permanent members of the Security Council to forego the use of the veta 
in voting upon applications for membership. The United States Serat 
adopted unanimously the so-called Vandenberg Resolution on June 11, 
1948. This informed the President of the sense of the Senate that th: 
Government, by constitutional process, should pursue certain objective. 
within the United Nations Charter, including particularly ‘‘voluntar,’ 
agreement to remove the veto . . . from the admission of new members.’’ + 
The General Assembly, after an exhaustive study by its Interim Committe: 
(‘Little Assembly’’), adopted on April 14, 1949, Resolution 267(III) c 
“The Problem of Voting in the Security Council’’ recommending to hi 
permanent members of the Council, in the sense of the Vandenberg Resclu 
tion, that they ‘‘seek agreement among themselves upon what possiol« 
decisions by the Security Council they might forbear to exercise their veto. 
when seven affirmative votes had already been cast in the Council.” The 
Assembly, in particular, referred, among others, to recommendations or 
the admission of a state to membership in the United Nations. Abserec 
of agreement to forego the ‘‘veto’’ in the circumstances indicated in Resotu- 
tion 267(III), strengthened the position of those delegations which, by 
means of more or less strained constructions of Article 4, attempted to by- 
pass the Security Council or, at the very least, the ‘‘veto’’ right of the 
permanent members. A case in point is the so-called Argentine thesis as 
expounded by the delegations of that country to various sessions of the 
Assembly. According to it, the General Assembly may admit a state in 
case its application is supported by the requisite majority as well as in ese 
it is rejected, or, more correctly, not supported by the requisite majority. 
The substance of the Argentine thesis was submitted to the International 
Court of Justice for an advisory opinion on November 22, 1949.1* Tie 
Court’s opinion of March 3, 1950, was to the effect, that according to tie 
‘‘natural and ordinary” meaning of Article 4, ‘‘the recommendation of 
the Security Council is the condition precedent to the decision of the As- 
sembly by which the admission is effected,’’ and that paragraph 2 of Article 
4, ‘‘envisages a favorable recommendation of the Security Council and 
that only.” 45 

Far from removing the difficulty which impeded the admission of states 
on the waiting list of the United Nations, the Assembly’s request for tke 
Court’s opinion could have no other effect than to place a legal ban on all 
other attempts to get around the requirements of Article 4. Thus tle 
Court’s opinion was to stand in the way of the Peruvian proposal that tre 
General Assembly, acting on the view that the principle of unanimity dil 
not apply to Security Council votes on recommendations regarding men- 
bership, should admit a state if it received a majority of seven votes in the 

129. Res. 239, 80th Cong., 2d Sess. 

18 General Assembly, 3rd Sess., Official Records, Pt. II, Doc. A/900, p. 7. 

14 General Assembly Resolution 296(IV)J. 

15 [1950] I.C.J. Reports 4 at 10; see also Leo Gross, ‘‘Election of States to Unite 


Nations Membership,’’ Proceedings, American Society of International Law, 1954, pp. 
37-59 at p. 47. 


794 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 50 


Council. It also was invoked by Members who opposed a related proposal 
advocated by a group of Central American republics that the Assembly 
should evaluate a Security Council vote on membership application in the 
light of Article 27, paragraph 2, rather than on the basis of paragraph 3 
of that article. Both these proposals were opposed by a large number of 
Members, including the permanent members of the Security Council.’ 
Inasmuch as the Security Council has always considered recommendations 
on admission to be subject to the qualified majority vote laid down in 
Article 27, paragraph 3, the Assembly was barred by the Court’s opinion 
from changing ‘‘to the point of reversing, the meaning of a vote of the 
Security Council.’’ 17 

The drive in favor of universality, however, was gaining momentum. 
The Secretary General expressed himself strongly in favor of universality 
of membership ** and his plea was endorsed by the heads of the specialized 
agencies.}° 

It is to be noted, however, that whereas the Secretary General and the 
heads of the specialized agencies expressed themselves in favor of uni- 
versality without any qualification, the General Assembly in its pronounce- 
ments emphasized at the same time that the applicants must satisfy the 
conditions of admission, that is, they must be eligible for membership in 
accordance with the requirements laid down in Article 4, paragraph 1. 
In so doing the General Assembly based itself on the Advisory Opinion 
of the Court in the first admission case referred to above.”° 


16 See Report of the Special Committee on Admission of New Members, Doc. A/2400, 
pp. 8-9, and Leo Gross, loc. cit., 44 ff. 17 [1950] LO.J. Reports 10. 

18‘*Memorandum of points for consideration in the development of a twenty-year 
programme for achieving peace through the United Nations’’ submitted by the Secretary 
General on July 26, 1950, Doc. A/1304, par. 5. See also General Assembly Res. 494(V) 
of Nov, 20, 1950, in which the Secretary General was commended for his initiative. 
General Assembly, 5th Sess., Official Records, Supp. No. 20, p. 79. 

19 “We re-affirm the validity of this principle of universality. The United Nations 
system makes ample room for diversity within a universal framework. We believe it 
would be a disaster if efforts to realize the principle of universality in practice were 
to be abandoned now. We believe that the greatest efforts should, on the contrary, be 
directed towards achieving in fact true universality in the membership and programmes 
of the United Nations and of those of the specialized agencies which are founded on 
that principle.’? Seventh Report of the Administrative Committee on Coordination 
to the Economic and Social Council, Doc. E/1682, May 11, 1950, pp. 2-3. 

20 Bee above, p. 792. Typical is Res. 506(VI) adopted on Feb. 1, 1952: ‘‘The General 

Assembly, considering that the Charter of the United Nations provides that membership 
is open to all States not original Members of the Organization and that this universality 
is subject only to the conditions that they be peace-loving and accept the obligations 
contained in the Charter and, in the judgment of the Organization, are able and willing 
to carry out these obligations, 
**Considering that the judgment of the Organization that they are willing and able 
to carry out these obligations and are otherwise qualified for membership ought to be 
based on facts such as: the maintenance of friendly relations with other States, the 
fulfilment of international obligations and the record of a State’s willingness and 
present disposition to submit international claims or controversies to pacific means 
of settlement established by international law, 
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Taking into account the increasingly urgent demands for solving tke 
deadlock, and perhaps also impressed with the fact that a substantiel 
number of Members seemed to support Soviet proposals for en bloc ad- 
mission of a group of selected applicants,” the General Assembly at iis 
Seventh Session decided to establish a Special Committee to look into 
the membership problem. The Committee of 19 Members ? was instructed 
to take into account ‘‘the principles of international law” and ‘‘the other 
antecedents of the question.’’ The fact is no doubt striking that thi: 
decision of the Assembly, compared with Resolution 506(VI) adopted 
only a few months earlier, is couched in flexible language and is char- 
acterized by a weakening of its earlier insistence on the exclusive characte: 
of the conditions in Article 4 and the opinion of the Court which ruled sus 
any other. 

The Special Committee reported to the Highth Session of the Assembly 
but failed to formulate any specific recommendations.”® 

The delegations of Egypt and the Philippines argued in the Specia. 
Committee for the abandonment of the juridical and in favor of a frankly 
political approval. By the juridical method, in connection with the mem- 
bership problem, the United Nations, far from extricating itself out of ihe 
cul de sac in which it finds itself, has driven itself even deeper into it. 


‘‘Considering that, according to the advisory opinion of the International Court of 
Justice of 28 May 1948, a Member of the United Nations voting on the application of 
a State for membership in the United Nations is not juridically entitled to make it: 
consent to admission dependent on conditions not expressly provided by paragraph 1 
of Article 4 of the Charter; and that this opinion excludes the possibility that, con- 
sistently with the letter and spirit of the Charter, Members can base their votes on 
motives which are outside the scope of Article 4 of the Charter... .’’ General As- 
sembly, 6th Sess., Official Records, Supp. No. 20, p. 4, It seems to have escaped the 
Assembly that there may well be a contradiction or incompatibility between the first 
and third ‘‘considering’’ on the one hand, and the second on the other. On this point, 
see Gross, loc. cit. at 42. 

21 At the Sixth Session the Soviet proposal for the admission of fourteen states 
was adopted in the First Committee of the Assembly by a majority of 21 to 12, with 
25 abstentions, and in the plenary meeting by 22 to 21, with 16 abstentions. Official 
Records, 6th Sess., First Committee, p. 257, Plenary, p. 469. At the Seventh Session 
a similar Soviet move was supported by 20 members in the Committee and by 9 in tho 
plenary meeting. Official Records, 7th Session, Ad Hoo Political Committee, p. 317, 
Plenary, p. 480. 

22 The 19 Members were: Argentina, Belgium, Canada, China, Colombia, Cuba, Egypt, 
El Salvador, France, Greece, Lebanon, Netherlands, New Zealand, Norway, Peru, 
Philippines, Union of South Africa, United Kingdom, the United States of America. 
Under its terms of reference the Special Committee was ‘‘to make a detailed study of 
the question of the admission of States to membership in the United Nations, examini: 7 
the proposals and suggestions which have been made in the General Assombly and is 
Committees or which may be submitted to the Special Committee by any Member tf 
the United Nations, such study to be conducted in the light of the relevant provisiors 
of the Charter of the United Nations, the discussions in the General Assembly and its 
Committees, the debates in the Security Council, the advisory opinions of the Inter- 
national Court of Justice, the other antecedents of the question and the principles of 
international law.’? General Assembly Res. 620A(VIT) of Dec. 21, 1952, 7th Bess., 
Official Records, Supp. No. 20, p. 10. 

28 Report of the Special Committee on Admission of New Members, Doc. A/2400, p. 17. 
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The way out, in the submission of the Egyptian and Philippine govern- 
ments, should lead through some form of a ‘‘ package deal.’’ 

At the Eighth Session of the Assembly, to which the Special Committee’s 
Report was submitted, a Committee of Good Offices was established by 
Resolution 718(VII) adopted on October 23, 1953, Under its terms of 
reference, the Committee of Good Offices was ‘‘empowered to consult with 
members of the Security Council with the object of exploring the possi- 
bilities of reaching an understanding which would facilitate the admission 
of new Members in accordance with Article 4 of the Charter.” In the 
preamble of this resolution it is also declared ‘‘that universality in the 
United Nations is subject only to the provisions of the Charter.’’** As 
pointed out by Mr. James F. Byrnes (U.S.A.), the Committee had ‘‘no 
authority to negotiate a package deal.’’** It is significant, however, that 
the resolution fails to refer to the advisory opinion of the Court inter- 
preting Article 4 in a restrictive sense, on which the Assembly appeared to 
insist in its earlier resolutions on the subject. Thus it may be regarded as 
indicative of a weakening of the Assembly’s position in this respect. 


III. Commirrer or Goop OFFIcEs 


The Committee of Good Offices, composed of Egypt, The Netherlands and 
Peru, nevertheless was guided by Article 4 as interpreted by the Advisory 
Opinion of the Court. The chairman of the Committee, Mr. Victor A. 
Belaunde (Peru), had a number of informal consultations with various 
members of the Security Council which indicated ‘‘that there is no 
fundamental change in the general position on the question such as would 
make it possible at this juncture to reach an understanding which would 
facilitate the solution of the problem.’? The Committee reported to the 
Assembly that all possibilities of reaching an understanding had not been 
exhausted, that the Assembly should continue its efforts and was confident 
that ‘‘different views may eventually be harmonized within the spirit of 
the Charter.’’ 6 

The Assembly accepted the hint that an accommodation might be found 
within the ‘‘spirit’’ of the Charter if not within the terms of Article 4 
as interpreted by the Court, and on November 23, 1954, adopted unani- 
mously a four-Power draft resolution submitted by Argentina, Cuba, El 
Salvador and India. The Assembly noted 


the growing general feeling in favour of the universality of the United 
Nations, membership in which is open to all peace-loving States which 
accept the obligations contained in the Charter and, in the judgment 
of the Organization, are able and willing to carry out those obligations, 


and decided to send back to the Security Council ‘‘the pending applications 
for membership,” that is, all the pending applications and not merely those 
which it had supported previously by large and repeated majorities. The 
24 8th Sess., Official Records, Supp. No. 17, p. 5. 
28 8th Sess., Official Records, 4d Hoc Political Committee, p. 15. 


26 Doe. A/2720, Sept. 3, 1954. General Assembly, 9th Sess., Official Records, Annexes, 
Agenda item 21, pp. 3-4. 
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Assembly also suggested that the Council ‘‘consider the desirability of 
invoking the provisions of paragraph 2 of Article 28 of the Charter 
to help resolve the problem’’ and requested the Committee of Good Offices 
to continue its efforts without laying down any terms of reference, thus 
conferring upon it the greatest possible latitude.?’ 

‘While no periodic meeting was held, the Committee’s Chairman, Mr. 
Belaunde, took advantage of the meetings held in San Francisco com- 
memorating the first decade of the United Nations, in the course of which 
statements favoring universality of membership were made,”* to meet 
with the foreign ministers of various Powers. The Committee, encouraged 
by their response, reported to the Assembly that the permanent members 
of the Council, ‘‘although continuing to adhere to their positions on the 
question of admission, conveyed the impression that such adherence was 
not necessarily immutable in view of the current evolution of the inrter- 
national atmosphere.’’2° It thus appeared that by marrying—without 
benefit of clergy—the ‘‘spirit of Geneva’’ with the ‘‘spirit of the Charter,” 
a solution to the long-standing problem of membership might be found and 
a long step taken towards achieving universality. 

In a supplementary report to the Ad Hoc Political Committee Mr. 
Belaunde stressed that the Assembly had given the Committee a ‘‘unani- 
mous mandate’’ with broader powers. As a consequence the Committee 
after noting that ‘‘the greatest effort in Hermeneutics’? expended on 
Article 4 belonged to ‘‘a past which we left behind us,’’ was of the opinion 
that it ‘‘was established in the conviction that it was necessary to find a 
political solution of the problem without prejudice to the juridical positions 
we had taken and for the purpose of securing a rapprochement between 
the Soviet Union and the Western Powers.’’* Mr. Belaunde also re- 
ported that Mr. Molotov proposed the admission of sixteen applicants ex- 
cluding Japan, with which the Soviet Union had no peace treaty, and 
North and South Viet-Nam as well as North and South Korea ‘‘pending 
the solution of the problem of unification.” The absence of ‘‘the prob- 
lem of unification” suggested by the Soviet Union was to become the 
decisive criterion for the admission of states to membership. 


27 Res. 817(IX) General Assembly, 9th Sess., Official Records, Supp. No. 21 (A/2890), 
p. 8. For the vote on the draft resolution (Doc. A/AC.76/L.11/Rev.1) in the 4d Hoc 
Political Committee see ibid., Annexes, Agenda Item 21, p. 15, and in the General 
Assembly, ibid., Verbatim Records of Meetings, p. 330. 

28 The Security Council had not held any meetings on the membership question sincs 
September, 1952. Doc. 8/3410, p. 24. 

29 In Commemoration of the Tenth Anniversary of the Signing of the Charter of tt 
United Nations in the City of San Francisco on June 26, 1945, Proceedings of tho 
Commemorative Meetings (U.N. Publication, Sales No.: 1955 1.26), pp. 61, 65, 67, 83, 
85, 121, 135, 136, 162, 178, 180, 196, 199, 213, 250, 259, 266, 296. 

80 Preliminary Report of the Committee of Good Offices on the Admission of New 
Members. Doc. A/2973, Sept. 19, 1955, pars. 5, 6 (emphasis supplied). 

81 Ibid. at 12 (emphasia supplied). 

82 A/AC.80/P.V.25, at 12, 14-15. The 16 applicants were: Albania, the Mongolian 
People’s Republic, Bulgaria, Rumania, Hungary, Finland, Italy, Portugal, Ireland, 
Jordan, Austria, Ceylon, Nepal, Laos, Cambodia, Libya. Doe. A/AC.80/P.V./25, at 
46 f. 
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Mr. Belaunde concluded the report of the Committee of C 
saying that followmg receipt of Spain’s application for ad 
September 27, 1955,5* he told Mr. Molotov that ‘‘the Soviet U: 
in conformity with the principle of universality which Mr. Molc 
had invoked at San Francisco, consider the admission of eighteer 
including Japan and Spain.’’ 34 


IV. THe Joint DRAFT RESOLUTION or 28 MEMBERS 


On November 16, 1955, a draft resolution, initially sponsored 
and 24 other Members, and subsequently by 28 Members alto; 
submitted, the text of which was as follows: 


The General Assembly, 

Having noted the general sentiment which has been e 
numerous occasions in favour of the widest possible men 
the United Nations... . 

2. Requests the Security Council to consider, in the light 
eral opinion in favour of the widest possible membership of 
Nations, the pending applications of all those countries a 
no problem of unification arises; 

3. Requests further that the Security Council make its rep 
applications to the General Assembly during the present s 


Canada, which had taken the initiative in the consultations 
in the joint draft resolution, introduced it in the Ad Hoe Pol 
mittee on December 1, 1955. It was debated on December 1, 2, 
when nearly all delegations explained their positions on the 
assumptions, as well as the merits of the draft resolution. 

The Soviet Union supported the draft resolution of 28 bu 
that, in order to give it a clearer meaning, the eighteen c 
enumerated, and introduced an amendment to this effect.” 

Several Members opposed the Soviet amendment. The Ne 
Delegation feared that 


public discussion of the individual applicants at this stage 
serve to harden differences of view which we know exist, 
thus prejudice the possibility of reaching a satisfactory soh 


38 Does. §/3441/Rev. 1 and A/2984. 84 A/AC.80/P.V.25, at 17-20 

s5 Does. A/AC.80/L.3, A/AC.80/L.38/Add. 1 and 2, and A/AC.80/L.3// 
(emphasis supplied). The original 25 sponsors were: Afghanistan, Arg 
tralia, Brazil, Burma, Canada, Colombia, Costa Rica, Denmark, Iceland, 
nesia, Iran, Iraq, Lebanon, Liberia, New Zealand, Norway, Pakistan, S 
Sweden, Syria, Thailand, Yemen and Yugoslavia, The three additiona 
were: Chile, Ecuador, Ethiopia. 

36 China was not consulted. See Mr. Tsiang’s remark, Doc. A/AC.80/P. 
1955) at 2-5. 

87 The amendment proposed to replace the words ‘‘of all those countries 
no problem of unification arises’’ by the following: ‘fof eighteen States | 
Mongolian People’s Republic, Jordan, Portugal, Ireland, Hungary, It 
Romania, Bulgaria, Finland, Ceylon, Nepal, Libya, Cambodia, Japan 
Spain).’? Doe. A/AC.80/L.5, Nov. 18, 1955. See also Doe. A/AC.80/P.V. 

88 For comparable comments of Netherlands, Burma, Philippines, Austra. 
Yugoslavia, Turkey, Docs. A/AC.80/P.V.25 (Dec. 1, 1955) at 61, A/AC.80/ 
2, 1955) at 42, 54-55, A/AC.80/P.V.28 (Dec. 5, 1955) at 37, 53, 77~78, 7 
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In the meantime the sponsors of the original draft resolution accepted 
what must have appeared to them the essential part of the Soviet amcnd- 
ment, namely, the figure eighteen. Thus amended, the operative paragraph 
2 of the draft resolution of 28 read: 


2. Requests the Security Council to consider, in the light of the 
general opinion in favour of the widest possible membership of thc 
United Nations, the pending applications for membership of all thoso 
eighteen countries about which no problem of unification arises.°° 


The effect of this partial concession to the Soviet viewpoint was that several 
delegations found the Soviet amendment superfluous.*° 

The Soviet Delegation, taking into account the ‘‘clarification’’ made i> 
the draft resolution, and desiring to reach unanimity, decided accordingly 
‘fnot to press for a vote on its amendment.’’** The debate had clearly 
shown that the enumeration of the applicants had become unnecessary be- 
cause ‘‘there cannot be any doubt about what is meant by the eighteen 
States.’? 42 

The Delegation of Cuba, which opposed the joint draft resolution of 28, 
recalled ‘‘a document which is very often forgotten,” namely, the Charter 
of the United Nations, and introduced various amendments to that draft 
resolution and a sub-amendment to the amendment presented by the Soviet 
Union.“ The over-all objective of the amendments was ‘‘to redeem an 
omission’’ by the 28 Members. The Cuban sub-amendment “ to the Soviet 
amendment provided for replacing the word ‘‘eighteen’’ by ‘‘twenty’’ and 
adding the Republic of Korea and the Republic of Viet-Nam to the list of 


89 Doc. A/AC.80/L.3/Rev.1, Dee. 2, 1955. The added words are emphasized. 

40 Thus Indonesia, Doc. A/AC.80/P.V.30 (Dec. 6, 1955) at 21; Guatemala, ibid. at 
53; India, Doe. A/AC.80/P.V.31 (Dec, 7, 1955) at 86; Canada, Doc. A/AC.80/P.V 
32 (Dec. 7, 1955) at 13; Mexico, ibid. at 17; United Kingdom, ibid. at 21. 

41 Ibid. 26. A change in the Soviet attitude was intimated earlier in the day; sce 
Doe. A/AC.80/P.V.31 (Dec. 7, 1955) at 63-65. 

42 Mr. Krishna Menon (India), ibid. at 86. 

43 Does. A/AC.80/L.7, A/AC.80/L.8 and Doe. A/AC.80/P.V.27 (Dee. 5, 1955) at 22. 
The text of the Cuban amendment (A/AC.80/L.7) is as follows: 1. Delete the first para- 
graph of the preamble and insert the following: ‘‘ Having noted the general sentiment. 
which has been expressed on numerous occasions that the United Nations should havc 
the widest possible membership of States possessing the qualifications required by 
Article 4 of the United Nations Charter,’’. 2. Delete the fourth paragraph of the 
preamble and insert the following: ‘‘ Believing that a broader representation in the 
membership of the United Nations will, provided that the Members possess the qualifica- 
tions required by Article 4 of the Charter, enable the Organization to play a more 
effective role in the current international situation,’’. 3. Delete paragraph 2 of iko 
operative part and insert the following: ‘‘2, Requests the Security Council, in ‘ts 
light of the general opinion that the United Nations should have the widest possiblo 
membership of States possessing the qualifications required by Article 4 of the Charter, 
to consider the pending applications for membership in accordance with the principles 
established by the advisory opinion of the International Court of Justice of 28 May 
1948;’’. 4. Delete paragraph 3 of the operative part and insert the following: ‘3, 
Requests further that the Security Council, in accordance with the principles established 
by the International Court of Justice in its advisory opinion of 28 May 1948, make its 
report on these applications to the General Assembly during the present session.’? 

44 Doe. A/AC.80/1.8. 
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applicants. The Cuban amendment found some support in the Ad Hoe 
Committee but not much. China, which for a variety of reasons opposed 
the joint draft resolution of 28, supported it as did France. The Belgian 
Delegation deemed the Cuban amendment ‘‘indispensable’’ because it 
“specifically recalls the constitutional requirements’’ and declared it would 
vote for it.*¢ 

The opposition was strong and voiced by many delegations. The 
delegations of Poland, Yugoslavia, Indonesia, Afghanistan, U.S.S.R., 
Canada, Mexico, United Kingdom, El Salvador, and Colombia, declared 
either that they would oppose or that they could not support the Cuban 
amendments.*7 The Cuban Delegation withdrew its sub-amendment 
to the Soviet amendment when this was dropped, but maintained its amend- 
ment to the joint draft resolution of 28.48 


V. DEBATE on THE Jomnt Drarr RESOLUTION or 28 MEMBERS 


Delegations of forty odd Members expressed themselves in the Ad Hoc 
Committee with varying degrees of warmth for the solution of the ‘‘dead- 
lock confined in a deadlock” * offered by the joint draft resolution. Some 
of them experienced a measure of difficulty in rationalizing their positive 
attitude, involving as it did a revision of attitudes adopted on earlier 
oceasions, and in reconciling the joint draft resolution with the Charter.® 


1. Universality of Membership 


An often recurring theme was the desirability for the United Nations to 
achieve universality of membership. That it was desirable to aim at this 
objective was not doubted at the San Francisco Conference. The decision 
then taken and incorporated in Article 4 of the Charter was, however, in 
favor of membership open to such states as satisfied certain requirements. 
In the last few years universality has acquired a rare degree of urgency 
which was voiced by many a delegation at the Tenth Session of the General 


45 Doc. A/AC.80/P.V.31 (Dec. 7, 1955) at 47; Doc. A/AC.80/P.V.32 (Dec. 7, 1955) 
at 11. 46 Ibid. at 17, 18-20. 

47 Does, A/AC.80/P.V.27 (Dec. 5, 1955) at 69 (Poland); A/AC.80/P.V.28 (Dee. 5, 
1955) at 76 (Yugoslavia; the Yugoslav Delegation opposed both the Cuban amendment 
and the sub-amendment); A/AC.80/P.V.30 (Dec. 6, 1955) at 22 (Indonesia); ibid. at 
42 (Afghanistan); A/AC.80/P.V.31 (Dec. 7, 1955) at 62 (U.8.8.R.); A/AC.80/P.V.32 
(Dee. 7, 1955) at 13 (Canada) ; ibid. at 17 (Mexico; Mexico considered that the amend- 
ments to the joint draft resolution of 28 ‘‘ would destroy the very delicate balance in the 
wording of the draft resolution.’’) ; ibid, at 21 (U.K.); ibid. at 22 (El Salvador) ; ibid. 
at 27 (Colombia). The delegate of Colombia stated that his delegation ‘‘has never 
been in agreement with, nor has it aecepted, the advisory opinion of the International 
Court of Justice, in 1948, which, as we all know, is not binding in eharacter.’? See 
_ also the statements by the delegates of Greece, A/AC.80/P.V.28 (Dec. 5, 1955) at 12, 
and Thailand, A/AC.80/P.V.30 (Dec. 6, 1955) at 87. 

48 Doc. A/AC.80/P.V.32 (Dec. 7, 1955) at 31. See infra for decision on Cuban 
amendment. 

49 Mr, Shukairy (Syria), A/AC.80/P.V.28 (Dec. 5, 1955) at 38. 

80 For rationalizations of the inevitable change of attitude, see remarks by Mr. Martin, 
Doe. A/AC.80/P.V.25 at 31, 32, and the delegations of Australia, Doc. A/AC.80/P.V.28 
at 32-36, Panama, Doc. A/AC.80/P.V.30 at 11, and India, Doc. A/AC.80/P.V.31 at 66. 
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Assembly. Mr. Martin (Canada), in introducing the joint draft resolu- 
tion, urged all Members 


not to allow divergencies of interpretation and disputes over detail or 
extraneous issues to stunt the expansion of the United Nations ard i9 
prevent it from achieving at last its intended and natural world- vido 
character.®* 


The delegate of Brazil argued that without universality the United Natio: 
“would never represent an integration on a world-wide scale and of a 
juridical character,” and claimed that although Article 4 of the Chert.: 
implied a limitation, nevertheless the principle of universality 


wt 


by virtue of its own strength, receives full application in parag oy i 
6 of Article 2, according to which the Charter places non-Merihb ° 
States on the same footing as Member States in everything eo-- 
nected with the maintenance of international peace and security. 


Other delegations bolstered their pleas for universality by references 10 
the Bandung Conference of April, 1955, where twenty-nine African ard 
Asian states were represented. 

Several delegates adopted a somewhat more cautious attitude. Thi; 
the delegate of Israel reminded the Committee that in bridging the gen 
between the principle of universality and Article 4, the main concern 
should be ‘‘to preserve the integrity of the Charter—this irreplaceabis 
foundation of our Organization.’’ 5? And the delegate of France, which 
has always supported the principle as ‘‘implicit in the foundations of ow” 
Charter,” did not believe ‘‘that we should sacrifice other very exp ict 
rules set forth in the Charter to that principle.’’ 5 The delegate of Chinn, 
recalled that his delegation had always been ready ‘‘to cooperate with oihc e 
delegations in approaching universality of membership,’’ but declerc., 
that in this case ‘‘a few delegations have tried to exploit the principle c” 
universality to justify package deals.’?*> Sir Percy Spender with re- 
markable bluntness, summed up the problem as follows: 


51 Doc, A/AC.80/P.V.25 (Dec. 1, 1955) at 43-45. 

52 Doc. A/AC.80/P.V.26 (Dec. 2, 1955) at 68. The delegate of Pakistan invoke 
Art. 3 in support of Art. 4 to demonstrate that the authors of the Charter intended th. 
Organization to be universal, Doc. A/AC.80/P.V.28 (Dec. 5, 1955) at 52. The principi: 
of universality was also supported by The Netherlands, Doc. A/AC.80/P.V.25 (Der. ' 
1955) at 58-60; Egypt, ibid. at 57; Burma, Doc. A/AC.80/P.V.26 (Dec. 2, 1955) 1+ 
46; Iraq, ibid. at 56; Greece, Doc. A/AC.80/P.V.28 (Dec. 5, 1955) at 6; Ukrai'ie> 
S.S.R., ibid. at 18-15; Lebanon, ibid. at 56; Iceland, ibid. at 66; Argentine, ibid r’ 
81; Dominican Republic, ibid. at 89; Thailand, Doc. A/AC.80/P.V.38 (Dec. 6, 1653 
at 36; Afghanistan, ibid. at 41; Liberia, ibid. at 43; Saudi Arabia, ibid. at 17 
Guatemala, ibid. at 52; Yemen, ibid. at 61; Ecuador, ibid. at 73; Uruguay, ibid v, 
78; Mexico, Doe. A/AC.80/P.V.32 (Dec. 7, 1955) at 16; Colombia, ibid. at 26; Bolva, 
ibid, at 32. 

53 Doc. A/AC.80/P.V.30 (Dec. 6, 1955) at 57. 

54 Doe. A/AC.80/P.V.32 (Dee. 7, 1955) at 2-10. 

55 Doe. A/AC.80/P.V.26 (Dec. 2, 1955) at 6. Mr. Tsiang noted, however, ‘‘that t! cr. 
are a goodly number of delegations which, while believing in the principle of un‘ 
verality, reject the package deal.’’ 


Banii or 
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The real matter before us—whatever be the words with which we 
clothe our thoughts—is whether we do or do not support the ‘‘pack- 
age deal’’ to admit eighteen nations—all or none, irrespective of the 
terms of the Charter. 

I prefer to put the issue before us in that way because this is what 
I think the issue really is. I am not prepared to coin fine and high- 
sounding phrases to disguise this unfortunate fact. Nor shall I invoke 
any high principle—such as the so-called principle of universality, 
which if it means anything means that a nation is entitled to be ad- 
mitted to the United Nations irrespective of whether it does or does 
not comply with the relevant Article, which is Article 4, of the 
Charter.5¢ 


This debate is all the more remarkable as the principle of universality is 
not one which can be found in the Charter. Thus, existing and explicit 
principles were subordinated to one which is non-existent, and at best, 
implied. 


2. Political v. Legal Solution 


Several Members underscored the political nature of the problem which 
demanded a political solution. The delegate of Indonesia told the Ad Hoc 
Committee: ‘‘We all have realized that the basic problem at issue is po- 
litical rather than legal or juridical, and that the persistent deadlock 
was due primarily to the severe political and ideological controversies in the 
‘cold war,’ ’’ and he called for a compromise ‘‘to bridge the controversies 
by interpreting the meaning and purpose of Article 4 of the Charter... 
in a broad, liberal and impartial sense.” In the opinion of the Bolivian 
delegate, ‘‘the legal arguments and procedural arguments put forth cannot 
be recognized as valid as compared to the important political considera- 
tions.’’ 58 

As events were to show, it was premature to hope that acceptance of the 
compromise would prevent the further application of the veto. It is more 
remarkable that in spite of frequent references to the Advisory opinion of 
the International Court of Justice of May 28, 1948, the following holding 
of the Court was totally ignored: 


The political character of an organ cannot release it from the ob- 
servance of the treaty provisions established by the Charter when they 
constitute limitations on its powers or criteria for its judgment. To 
ascertain whether an organ has freedom of choice for its decisions, 
reference must be made to the terms of its constitution. In this case, 
the limits of this freedom are fixed by Article 4 and allow for a wide 
liberty of appreciation. There is therefore no conflict between the 
functions of the political organs, on the one hand, and the exhaustive 
character of the prescribed conditions, on the other.®® 


86 Doc. A/AC.80/P.V.28 (Dee. 5, 1955) at 23-25. 

57 Doe. A/AC.80/P.V.30 (Dee. 6, 1955) at 12, 138-15. 

58 Doe. A/AC.80/P.V.32 (Dee. 7, 1955) at 33-35, 36. See also Burma, Doe. A/AC. 
80/P.V.26 (Dec. 2, 1955) at 47; Australia, Doe. A/AC.80/P.V.28 (Dee. 5, 1955) at 
23-25, Greece, ibid. at 2-5; Argentina, ibid. at 84-85; Ecuador, A/AC.80/P.V.30 (Dee. 
6, 1955) at 67; Honduras, ibid, at 84. 59 [1948] I.C.J. Reports 57, at 64. 
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The political solution was ‘‘nothing but an attempt to justify the non- 
application of the existing law,’’® the application of which seemed in 
conflict with the dominant interest of promoting universality of member- 
ship at a price. 


3. A “Package Deal” 


The joint draft resolution of 28 deliberately omitted listing by name the 
applications ‘‘of all those countries about which no problem of unification 
arises.’’ The Soviet amendment which would have made good this omis- 
sion was opposed and eventually withdrawn. The discretion of the 28 
sponsors did not altogether prevent discussion of individual applicaticns, 
which perhaps was unavoidable, seeing that everybody knew who the name- 
less ‘‘countries’’ were.*t On the other hand it did stimulate the criticism 
that the joint draft resolution proposed a ‘‘package deal’’ or, what ap- 
peared to some to be substantially the same, the simultaneous or contem- 
poraneous admission of a group of applicants without individual examina- 
tion of the eligibility of each of the applicants. There is no necessary 
connection between these two lines of criticism as there may be a ‘‘packege 
deal’’ combined with individual examination and a contemporaneous ad- 
mission of a group of states without a ‘‘ package deal.” 

Several Members, having accepted the need for a political compromise, 
were also prepared to accept the joint draft resolution, whether it involved 
a “package deal” or not. Mr. Martin (Canada), speaking in the plenary 
meeting of the General Assembly, admitted that ‘‘we all have the greatest 
reservations’? with respect to the proposed ‘‘honest compromise,” but 
he claimed it was ‘‘not a compromise of principle.” ©? 

Sir Perey Spender (Australia), with what must appear as brutal frank- 
ness, admitted that the choice was between supporting or rejecting the 
‘package deal,’’ © and claimed that ‘‘each of us in his heart knows that we 
officiate at the burial of Article 4 of the Charter.’’** The will of the 
overwhelming majority of Members having been frustrated by the veto, 
and in view of the unwillingness of the permanent members to waive the 
veto in the Security Council, and of the Council ‘‘to recommend to the 
General Assembly in face of any veto from a permanent member, we either 
have to accept the package deal before us or keep excluded from the United 


60 Hans Kelsen, Principles of International Law viii. 

siI¢ may be noted that the joint draft resolution referred to the applications of 
countries, whereas Art. 4 of the Charter refers to ‘‘states.’?? The Soviet amendment 
(A/AC.80/L.5) used the term ‘‘states.’’ The sponsors of the joint draft resolution 
did not accept this rather obvious correction. It is a matter of speculation why tnc 
term ‘‘country’’ was preferred. It has no legal significance in international law. 
It may be that this curious terminology was designed to avoid a diseussion of whether 
Outer Mongolia, one of the eighteen ‘‘countries,’’ would technically and strietly qualify 
as ‘‘state’’ in the international law sense of this term or, at the very least, in the 
Charter sense of the term. 

62 Doc. A/P.V.552 (Dee. 8, 1955) at 58-60, 62. 

83 Doc. A/A.C.80/P.V.28 (Dec. 5, 1955); see below, p. 809. 

6s Ibid. at 27. 
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Nations indefinitely—perhaps for another decade or more—many nations 
without whom the Organization has no claim to be called a world organiza- 
tion, whose admission would enrich our deliberations and whose right 
to sit together with us is and has been for a long time beyond dispute. ’’®" 
The Afghanistan Delegation believed ‘‘that there is nothing in the Charter 
of the United Nations against collective admission of new Members.’’ 88 
While it is true that there is nothing in the Charter against collective ad- 
mission, this is not the whole truth. Thus the Venezuelan delegate 
declared : 


.. - it is an open secret that the draft resolution was proposed on 
the basis of an understanding that there be an over-all or en bloc 
admission; that is to say, it seeks a solution as a result of prior ne- 
gotiation rather than on the basis of the appliction of well-known 
principles. It is precisely this which leads many to ask to what extent 
the political considerations—that is to say, what is agreed upon in 
the Organization—may be allowed to overshadow juridical considera- 
tions, that is to say, what results from established rules.®? 


And the Soviet Union’s position was frankly based ‘‘on the idea that 
the solution proposed by the twenty-eight States is consistent with the 
requirements of world public opinion and of the overwhelming majority 
of States represented here.’’ 68 

Be that as it may, a large number of Members probably felt without any 
feeling of exuberance as the Syrian delegate did when he said: ‘‘A whole- 
sale admission is the only way open before us. If we do not like it, we 
must like it.” °°? 


68 Ibid. at 31, 32. Other delegations also explained their favorable attitude towards 
the ‘‘somewhat abnormal’’ or, from a juridical point of view, the less than perfect 
procedure by the use or abuse of the veto. See Turkey, ibid. at 29, Argentina, ibid. 
at 86. 66 Ibid. at 42. 

67 A/AC.80/P.V.31 (Dee. 7, 1955) at 3. 

68 Ibid. at 61. Mr. Krishna Menon, ibid. at 71, based his views regarding the joint 
draft resolution on the equivalence of majority and minority opinions of members of 
the International Court of Justice in the first admission case (Advisory Opinion of 
May 28, 1948). In their joint dissenting opinion Judges Basdevant, Winiarski, Sir 
Arnold McNair and Read declared: ‘‘But it would be a strange interpretation which 
gave a Member freedom to base its vote upon a certain consideration and at the same 
time forbade it to invoke that consideration in the discussion preceding the vote. Such 
a result would not conduce to that frank exchange of views which is an essential 
condition of the healthy functioning of an international organization. It is true that 
it is not possible to fathom the hidden reasons for a vote and there exists no legal 
machinery for rectifying a vote which may be cast contrary to the Charter in the 
Security Council or the General Assembly. But that does not mean that there are no 
rules of law governing Members of the United Nations in voting in either of these 
organs; an example is to be found in paragraph 1 of Article 4 prohibiting the ad- 
mission of a new Member which does not fulfill the qualifications specified therein. 
This distinction, which it has been attempted to introduce between the actual vote 
and the discussion preceding it, cannot be accepted; it would be inconsistent with the 
actual terms of the question submitted to the Court, and its recognition would involve 
the risk of undermining that respect for good faith which must govern the discharge 
of the obligations contained in the Charter (Article 2, paragraph 2).’’ [1948] LO.J. 
Reports 47, at 29-30 (emphasis supplied). 

es Doe. A/AC.80/P.V.28 (Dee. 5, 1955) at 46. 
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On the other hand the delegate of China reminded his colleagues hit 
since the Advisory Opinion of the International Court of Justice in tle 
first admissions case, ‘‘all delegations, with the exception of the Sovio 
bloc, have held any package deal to be unconstitutional.” "° The delegate 
of Cuba regarded the joint draft resolution as ‘‘a great triumph for ite 
Soviet Union because we are admitting the principle of a ‘package’ or ‘¢ 
bloc’ admission, against which the great majority of Member Statcs- - 
and above all the permanent members of the Security Council—have Lee) 
protesting.’’ 7 

The delegate of Israel did not interpret the joint draft resolution zs, 
requesting the Ad Hoc Political Committee or the Security Council ‘t> 
renounce—something it could not do—Article 4 of the Charter.’’ 73 

Mr. Nisot, speaking for Belgium, recalled the ‘‘overriding postula’c’’ 
that treaties, particularly the Charter, ‘‘should be scrupulously observe 1.’ 
The deliberations in the Ad Hoc Committee 


have shown quite clearly that the dominant intention here is to briny 
about the realization of a kind of deal, a compromise, as a result o. 
which all eighteen applicants would, without distinction as to tld: 
merits, be admitted en bloc, in a ‘‘package deal’’, to the Unite! 
Nations.” 


The French delegate warned that although universality was desirable, ‘ʻi. 
would be a mistake for the United Nations, and one pregnant witb all serts 
of consequences, to bring it about by violating the Charter,’’ to rejec. 
legality and opt for arbitrariness as the supporters of the joint draf. 
resolution appeared to be doing. ‘‘It is not by violating the provision, 
of the Charter,” he insisted, ‘‘even in what may appear to be the bes: 
interests of the world, that the United Nations will ever achieve’’ ih 
purpose stated in its Preamble of establishing ‘‘conditions under whict 
justice and respect for the obligations arising from treaties and other 
sources of international law can be maintained.” 1$ 

The United States representative, Mr. Henry Cabot Lodge, Jr., after ihe 
fiasco in the Security Council, declared: 


70 Doe. A/AC.80/P.V.26 (Dec. 2, 1955) at 11. 

7 Doc. A/AC.80/P.V.27 (Dec. 5, 1955) at 16, 61. The Cuban delegate also blaricc 
the veto for ‘‘the package or the cocktail that international publie opinion is beng 
asked to swallow.’’ Doc. A/P.V.552 (Dec. 8, 1955) at 23-25. 

72 Doc. A/AC.80/P.V.30 (Dec. 6, 1955) at 57-61. Speaking two days later in rc 
plenary meeting of the Assembly, the delegate of Israel stated: ‘‘We are told, cit'icr 
you admit eighteen States in a package or else you admit none, either you recogyi7> 
that according to the provisions of the Charter all eighteen of the applicart Sta‘cs 
peace-loving and accept and are able to carry out the obligations of the Chart :r i 
are willing to do so, or else the doors of the United Nations will be closed to all eights. 
States without exeeption.’’ Doe. A/P.V.552 (Dee. 8, 1955) at 37. 

73 Doc. A/AC.80/P.V.32 (Dec. 7, 1955) at 17, 18-20. See also the observations of 
the Greek Delegation, Doe. A/AC.80/P.V.28 (Dec. 5, 1955) at 6 ff.; the Dominicen 
Delegation, ibid. at 89; and the Paraguayan Delegation, Doc. A/P.V.552 (Dee. 8, 
1955) at 41. 

14 A/P.V.552 (Dee. 8, 1955) at 42, 43-45; see also Doc. A/AC.801/P.V.32 (Dee. 7, 
1955) at 2-10 for the French position in the Ad Hoe Committee. 
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Whether you like it or not, our position has been perfectly clear all 
the way through. We did not support the package deal. We did not 
support Outer Mongolia. In fact, we think we heard a sigh of relief 
when Outer Mongolia did not get in.”® 


4. The Vandenberg Resolution 


The position of the United States, said Mr. Henry Cabot Lodge, Jr., was 
guided by three basic principles: 


First, to bring into membership all qualified States which apply. 
Secondly, to follow the provisions of the Charter as to judging the 
qualifications of the applicants. Third, to avoid thwarting the will 
of a qualified majority by the use in the Security Council of the veto— 
a voting privilege given to five nations in the expectation that it would 
only be used in exceptional circumstances.”® 


Elaborating the last principle, he recalled ‘‘that the Vandenberg resolution 
expressed the view that there should be agreement never to use the veto 
to prevent the admission of new Members.’ In accordance with the first 
and second principles the United States would support six European and 
seven Asian applicants. On account of the same principles, the United 
States could ‘‘not support in any form the applications made for Albania, 
Bulgaria, Hungary, Outer Mongolia and Romania’’ as these states ‘‘are not 
now independent.’’ On the other hand, the United States recognized ‘‘that 
the issues before us are those about which there can be honest, differences 
of opinion.” Mr. Lodge went on to say: 


For this reason, among others, it is not our intention to use the 
veto in the Security Council to thwart what may be the will of a 
qualified majority in the Security Council and in the General Assembly 
in relation to the subject-matter of the joint resolution. Should this 
bring before the Security Council resolutions on admission which, in 
our opinion, involve infractions of the Charter, we shall, in accordance 
with the spirit of the Vandenberg resolution, abstain from voting, 
so as not to exercise—on this question of admissions—the veto power. 
We shall abstain from voting on the joint resolution now before us, 
because, while in form this resolution only requests the Security 
Council to consider certain applications, some practical applications 
of that resolution are such that we hesitate to vote for it lest that 
might seem to involve us in a departure from our principles enumer- 
ated above.’® 


Speaking the following day at the 552nd meeting of the General As- 
sembly, Mr. Martin, referring to Mr. Lodge’s statement, said: ‘‘I think 
that yesterday the United States delegation gave a great lead.’’™ He 
obviously was satisfied that the United States would not bring to naught 


75 Doc. S/P.V.708 (Dee. 21, 1955) at 28, 29. 

76 Doe. A/AC.80/P.V.31 (Dec. 7, 1955) at 51. 

77 Ibid. at 52. 

78 Ibid. at 52, 53-55 (emphasis supplied). Mr. Lodge repeated the substance of this 
statement at the 701st and 704th meetings of the Security Council, Dec. 10 and 13, 
1955. Does. S/P.V.701 at 35 f. and S/P.V.704 at 40-42. 

79 Doc. A/P.V.552 at 63-65. 
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his carefully laid plan, although Mr. Lodge was fully aware that a ‘‘pazk- 
age deal’’ was involved, which the United States neither favored nor ap- 
proved.®° 

Dr. Belaunde declared that the Vandenberg Resolution ‘‘established 2 
legal obligation, on a reciprocal basis of course, for the United States, 
which enunciated a high moral principle and which provided a political 
solution to the impasse created by successive vetoes, an impasse which 
could have no juridical solution.” He added: 


in my view, aside from the legal obligation contracted by the United 
States which was to abstain in order to leave the decision to the 
General Assembly and not to place obstacles in the form of judgement 
or prejudices with regard to any applicant, that appeal obviously 
imposed a moral obligation upon all the great Powers either to vcte 
in favour of the admission of the applicants or, in cases of doubt, to 
follow the Latin principle of abstaining, and thus to facilitate tae 
Assembly’s task.8! 


This interpretation of the Vandenberg Resolution appears quite un- 
tenable. It created no unilateral and still less a bilateral obligation, legal 
or moral, international or municipal, for the United States to abstain. 
Nor is it possible to base the position of the United States on the Vanden- 
berg Resolution as Mr. Lodge attempted to do. The Vandenberg Resolu- 
tion was a formulation of certain policy objectives for the United States to 
pursue in the circumstances prevailing at the time. One of these policy 
objectives is to seek agreement among the permanent members of the 
Security Council to remove the veto from the admission of new members. 
There is no evidence in the proceedings that the United States either sought 
or was successful in achieving agreement along these lines. Moreover, 
it is difficult to see how the admission of states which in the opinion cf 
the United States would involve ‘‘infractions of the Charter’’ ean be 
reconciled with, let alone based upon, the Vandenberg Resolution. Surely, 
it was in the spirit of the Vandenberg Resolution that only qualified states 
would be considered for admission. It is difficult to accept the view that 
any Member would see its way to supporting the admission of states in 
violation of the Charter explicitly by an affirmative vote or implicitly by 
abstention. It is one thing to adopt a broad or compassionate interpreta- 
tion of the criteria governing the eligibility of states and yet another to 
make the admission of states possible in disregard of these criteria. Thera 
is no support in the Vandenberg Resolution for acquiescence in infractions 
of the Charter. 


5. The Joint Draft Resolution of 28 and Article 4 of the Charter 


It is obvious that the changing attitude of Members and of the Genera! 
Assembly with respect to the problem of admission necessitated a re- 
interpretation of Article 4 in more ways than one. The vast majority 


80 Doce. S/P.V.708 (Dee. 2, 1955) at 28, 29. 
81 Doe. A/AC.80/P.V.25 at 14-15, 16 (emphasis supplied). It is not clear on what 
grounds Mr. Belaunde claims the principle of abstention as a ‘‘Latin’’ principle. 











808 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 50 


of Members was prepared to depart from the established practice of the 
General Assembly to deal with each application on its merits. Likewise 
indicative of the radical departure from established practice is the omission 
of any reference to the fulfilment by the applicants, individually or as a 
group, of the requirements of Article 4 as interpreted by the International 
Court of Justice in its Advisory Opinion of May 28, 1948. In the decisive 
voting in the Ad Hoc Committee on the Cuban amendment,*? which would 
have made good the omission, only seven Members, namely, the United 
States, Belgium, China, Cuba, France, Luxembourg and The Netherlands, 
voted in favor of it, while 87 and 88 voted against it and 14 and 15 


` respectively abstained. Nevertheless Article 4 and the Court’s Advisory 


Opinion were very much in evidence in the discussions of the Ad Hoe 
Committee. 

Mr. Martin, leading off, was at pains to reassure the delegates that the 
proposed action ‘‘does no violence to these principles’’ of the Charter. 
However, he requested the delegates to recognize that there ‘‘may be 
legitimate differences in the interpretation given to the Charter,’’** and 
that an interpretation shall be preferred which will promote rather than 
impede ‘‘the intended world-wide nature of our membership.” ® Apply- 
ing some such standard, Mr. Martin suggested for instance, that all of the 
eighteen nations are peace-loving because none of them, in the age of the 
hydrogen bomb, is ‘‘war-loving,’’ in the sense of ‘‘seeking war as an ob- 
jective or instrument of national policy.” It was admittedly a matter 
of controversy whether all of the eighteen were fully qualified as ‘‘States.’’ 
Mr. Martin pleaded for willingness to compromise in applying this test." 
Members generally indicated that they had no great difficulty in accom- 
modating themselves to the views expounded by Mr. Martin. Admittedly 
the terms of Article 4, paragraph 1, are far from clear and were in any 
event intended to be no more than a ‘‘guide.’’ 3 However, there is nothing 
to be gained from glossing over the fact that the Advisory Opinion of the 


82 See supra, p. 799. 

83 Doe. A/AC.80/P.V.32 (Dee. 7, 1955) at 52-58. The delegate of France, however, 
speaking in the plenary meeting of the General Assembly on the following day, said 
that only six Members, namely, Cuba, Belgium, The Netherlands, Israel, France and 
the United States had voted in favor of the Cuban amendment (see Doc. A/P.V.552 
(Dee. 8, 1955) at 42). This does not correspond to the verbatim record of the 4d Hoe 
Political Committee referred to above. 

84 Doe. A/AC.80/P.V.25 (Dec. 1, 1955) at 37. 

85 Ibid. at 41. 86 Ibid. at 37 ff. 

87 Ibid. at 38-40; see also A/AC.80/P.V.32 (Dee. 7, 1955) at 14-15. 

88 See, for example, New Zealand, Doc, A/AC.80/P.V.26 (Dec. 2, 1955) at 36; Greece, 
Doe. A/AC.80/P.V.28 (Dec. 5, 1955) at 8 (but see A/P.V.552 at 11 for reservations 
regarding Albania and Outer Mongolia); Syria, ibid. at 42: ‘‘This language (Member- 
ship in the United Nations is open...) establishes a presumption of admissibility, 
and not a presumption of prohibition’’; Lebanon, ibid. at 57; Iceland, ibid. at 66; 
Indonesia, Doc. A/AC.80/P.V.30 (Dee. 6, 1955) at 13-15; Thailand, ibid. at 37; 
Afghanistan, ibid. at 42; Liberia, ibid. at 43; Costa Rica, ibid. at 85; India, Doc. 
A/AC.80/P.V.31 (Dee. 7, 1955) at 69-70 f.; Mexico, Doe. A/AC.80/P.V.32 (Dec. 7, 
1955) at 16; El Salvador, ibid. at 22. 89 Gross, loc. cit. 39 ff. 
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International Court of Justice of May 28, 1948, aggravated the problem. 
Thus Sir Perey Spender declared : 


Let it be said, without any reservation, that what we propose to 
it [sic]—and what the Australian delegation both intends to do and 
urges other countries to do—is contrary to that Advisory Opinion.” 


He went on to argue that advisory opinions do not bind the General 
Assembly or the Security Council, which is at best a debatable proposi- 
tion.” And, proclaiming in effect the majority of Members sovereign, he 
advanced the somewhat disturbing proposition that if the Court’s advisory 
opinions ‘‘happen to coincide with the views of the majority of Members, 
they acquire of course a special sanctity of their own. If they do not, they 
can be disregarded—and in the world in which we live they will be cis- 
regarded—-where political exigencies in accordance with the will of <he 
majority demand that they shall.’’ %? 

Some Members, China and Cuba, agreed with Sir Percy Spender. But 
the delegate of Ecuador denied that ‘‘we are . . . burying Article 4 of ihe 
United Nations Charter,” ° and the United Kingdom delegate was ‘‘saiis- 
fied that the draft resolution itself is not in conflict with Article 4 of the 
Charter, or with the rulings of the International Court.’’ * 


6. Appeals to China 


As the debate in the Ad Hoc Political Committee indicated the virtually 
certain passage of the joint draft resolution of 28 in the General Assembly, 


90 Doe. A/AC.80/P.V.28 (Dec. 5, 1955) at 28. 

91 Sir Gerald Fitzmaurice, ‘‘The Law and Procedure of the International Court of 
Justice: International Organizations and Tribunals,’’ 29 British Year Book of Inter- 
national Law 1-62 (1952) at 54 ff.; Gross, loc. cit. at 45. 

92 Doe. A/AC.80/P.V.28 (Dec. 5, 1955) at 28. Sir Percy was apparently also of 
the opinion that in adopting the joint draft resolution of 28, the United Nations was 
doing something in the nature of an amendment to the Charter or laying a precedent 
for the future. He said: ‘‘I gain some satisfaction from the fact that, if what we are 
doing is, as I think it to be, contrary to the express provision of the Charter, it will 
be done by the expression of an overwhelming body of opinion within this Assembly— 
endorsed, I hope, in the Security Council. An amendment of the Charter would, after 
all, require no more—for Article 108 provides that amendment may be affected by two- 
thirds of the Assembly—and that will truly be forthcoming for this resolution—and a 
majority of the Security Council including the permanent members. ... We are, in 
truth, taking a far-reaching step in this resolution. We are laying down a new practice; 
for it will be a bold man who, in the future, will call in aid Article 4 and its require- 
ments that an applicant shall be a ‘peace-loving State’ and one which accepts tic 
obligations contained in the Charter and is, in the opinion of the Organization, able and 
willing to carry out those obligations. I do not seek to place any interpretation upon 
these important words. It is sufficient for me, however, to say that I do not agicse 
with the somewhat nebulous rules of construction which I have heard referred to in tl is 
debate and which reduce them to a meaningless collection of letters.’’ Ibid. at 36, £7. 

98 Doc, A/AC.80/P.V.30 (Dee. 6, 1955) at 67. This delegate, however, was willing 
to concede that ‘‘we are making a new political rule in the interpretation of this 
Article.’’ See statements by Chinese delegate, Doc. A/AC.80/P.V.31 (Dec. 7, 1955) 
at 41 ff.; and Cuban delegate, Doe. A/P.V.552 (Dee. 8, 1955) at 31. 

84 Doc. A/AC.80/P.V.32 (Dec. 7, 1955) at 21. 
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several Members addressed urgent appeals to China to exercise tolerance, 
as the United States proposed to do, and not to prevent by its negative 
vote the adoption of a favorable recommendation in the Security Council. 
Sir Percy Spender appealed to Mr. Tsiang not to exercise his vote in such 
a way as would obstruct the will of the great majority of nations on this 
matter.” Mr. Tsiang was willing to be tolerant where there was a legiti- 
mate doubt, but he thought ‘‘we must see that Outer Mongolia does not 
pass the test.’’°* No argument would cause Mr. Tsiang to change his 
attitude, and, in the Security Council, he opposed the admission of the 
Mongolian People’s Republic. This was a ‘‘veto’’ against one of the 
eighteen states proposed for admission in the joint draft resolution of 28, 
and thus, in effect, a veto against breaking the deadlock on the basis of this 
joint draft resolution. It is not material here to assess responsibilities. 
Suffice it to note that in Mr. Tsiang’s judgment the shoe was on the other 
foot, that is, the ‘‘dictatorial stand of eighteen or none” adopted by the 
Soviet Union was responsible for the failure of the Security Council to 
adopt positive recommendations.” 


T. Effect on Position of Latin American Members in the United Nations 


The Latin American Republics Members of the United Nations, with the 
exception of Cuba, supported the joint draft resolution of 28, although 
some of them voiced concern about the possible or probable repercussions 
which so substantial an increase in membership would produce on their 
position. In an organization of 60 states, the Latin American Republics 
had a virtual ‘‘veto’’ on important questions requiring a two-thirds ma- 
jority of Members present and voting.°*® They were also assured of 
substantial representation on all organs of the United Nations. 

The delegate of Ecuador deemed it necessary that ‘‘we maintain the 
present proportion of representation on the various United Nations or- 
gans,’’ with the exception of the Trusteeship Council, where the representa- 
tion ‘‘will always be on an equitable basis between those countries which 
are Administering Authorities and those which are not.” ®? Speaking on 


95 Doc. A/AC.80/P.V.28 (Dec. 5, 1955) at 38. Similar appeals were made by Iraq, 
Doe. A/AC.80/P.V.26 (Dec. 2, 1955) at 61, Thailand, Doe. A/AC.80/P.V.30 (Dec. 6, 
1955) at 37, Saudi Arabia, ibid. at 51, Ecuador, ibid. at 77, and Peru, Doc. A/AC.80/ 
P.V.31 (Dec. 7, 1955) at 27. The Peruvian delegate quoted the following statement 
from a confidential document which he did not further identify: ‘‘Mr. Tsiang .. . said 
that he sticks to the rules of every case according to its own merits; but, at the same 
time, his judgment will be impartial, and, in any case of reasonable doubt, the doubt will 
be interpreted to the profit of the applicant. He has some suggestions, and will be de- 
lighted to speak to us at any time.’’ 

96 Ibid. at 47. Mr. Tsiang offered to submit evidence that Mongolia had participated 
in aggression in Korea. Ibid. Since it is not the purpose of this paper to examine the 
eligibility of the eighteen states, it is sufficient to refer to comments made by delegates 
in the debates concerning Outer Mongolia. 97 Doe. S/P.V.704 (Dee. 13, 1955) at 44. 

98 Sir Carl Berendsen (New Zealand), in General Assembly, 2nd Sess., Official Records, 
Plenary, p. 695. 

99 Doc. A/AC.80/P.V.30 (Dec. 6, 1955) at 68-70. According to this delegate the 
Latin American group was represented by two of its members on the Security Council, 
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behalf of the Latin American group, he suggested revising the Charter 
in order to increase the membership of various organs by one third, ée., 
the Security Council from eleven to thirteen or fourteen (for the benefit 
of those who believed thirteen to be an unlucky number), the Economic and 
Social Council from eighteen to twenty-four and the International Court 
of Justice from fifteen to twenty.1 

The admission of Italy had the immediate effect of increasing to fourteen 
the number of Members which compose the Trusteeship Council.: The 
proposed increase in the membership of the other organs of the United 
Nations does not appear unreasonable, although it would, if carried out 
mechanically, make the Court rather unwieldy. Moreover, the member- 
ship of the Court is to reflect ‘‘the main forms of civilization and of tiie 
principal legal systems of the world’’*°? and not the membership of the 
United Nations. Raising the issue of representation on the otaer two 
organs may well provoke an inquiry into such matters as whether or not 
the Latin American group has been over-represented and whether sorie 
method could or should be found to ensure a more adequate representation 
of regional, political or economic groupings among the Members of the 
United Nations. The unusually protracted contest between the Philippines 
and Yugoslavia during the Tenth Session of the Assembly for election to 
the Security Council may well induce Members to ponder the problem ‘n 
the context of wider total membership. Representation based merely upon 
numerical proportionality, as envisaged by the delegate of Ecuador, would 
not necessarily refiect accurately the economic or political strength of exist- 
ing groupings and may not be desirable from the point of view of greater 
effectiveness of the United Nations.” 


VI. THE PROCEDURE ror ACHIEVING THE OBJECTIVE OF THE JOINT 
Drart RESOLUTION oF 28 


The procedure for effectuating the objective of the joint draft resolution 
of 28, namely, the collective admission of a group of eighteen states, five 


by four on the Economie and Social Council, and by five on the Internationa] Court 
of Justice. bid. 71. 

100 Jbid. See also statements by the delegate of Bolivia, Doc. A/AC.80/P.V.32 (Dec. 
7, 1955) at 37, and Chile, Doc. A/557 (Dee. 15, 1955) at 62. 

101 Burma was elected to balance its composition between administering and non- 
administering nations. 2 United Nations Review 6 (March, 1956); sce also Doe.. 
7/1224 and T/L.633 for suggested consequential revision of the Council’s Rules of 
Procedure. 102 Art. 9 of the Statute. 

103 Senator Alexander Wiley, Chairman of the Senate Committee on Foreign Relation’, 
observed that, if any substantial number of applicants are admitted to the Unite-l 
Nations, ‘‘their votes could have ‘a drastic effect’ on the present voting which ‘ha; 
worked well for us.?’’ Preface to Representation and Voting in the United Nations 
General Assembly, Staff Study No. 4 (September, 1954), Committee Print, 83rd 
Cong., 2d Sess., p. iii, This Staff Study concluded that, on the one hand, if tho 
organization continues to expand, ‘‘a reconsideration of the voting provisions in tho 
General Assembly might become a more pressing issue,’? and on the other hand, whilo 
‘í theoretically, there may be logical reasons for supporting a system of weighted voting 
for the General Assembly,’’? from a practical point of view ‘‘it might be better to let 
well enough alone.’’ Ibid. pp. 6, 23. 
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of which have heretofore faced a solid front of opposition, was bound to 
present a delicate problem. 

The Greek representative in the Ad Hoc Political Committee observed 
that if ‘‘the permanent members of the Security Council desire to have 
the guarantee that the candidates that they favour are not likely to lose 
in the Assembly the required majority of two-thirds, then the draft resolu- 
tion, as now drawn up, does not seem to offer that guarantee.” 4 The 
compromise agreed to by both the Soviet Union and the 28 sponsors of the 
joint draft resolution—the inclusion of the figure eighteen—was not 
deemed satisfactory in view of the reservations which many Members 
expressed regarding the qualifications of the Communist states. The dele- 
gate of the Soviet Union therefore reminded the Committee 


that it is necessary to provide for such a voting procedure as would 
eliminate any fortuitous circumstances, any unexpected phenomena, 
which might arise, both in the Assembly and in the Security Council.1°* 


The matter was not pressed, perhaps because of the conviction that the 
deadlock could not be broken in any other way, and of the prevailing 
sentiment ‘‘that the degree of support for the twenty-eight Power draft 
resolution is a sufficient and powerful indication of the Assembly’s 
views.’ 107 

The Ad Hoc Committee proceeded to vote on the draft resolution para- 
graph by paragraph, the corresponding Cuban amendment being put to 
the vote first. The Cuban amendments were rejected one by one, and the 
paragraphs adopted.’ The draft resolution as a whole was then adopted 
by 52 votes to 2 (China, Cuba), with 5 abstentions (the United States, 
Belgium, France, Greece, Israel).1°° Thus a decisive victory was scored 
by the joint draft resolution in the first stage. 

The second stage in the General Assembly’s plenary meeting was almost 
a mere formality. The joint draft resolution was put to the vote and 
adopted by 52 votes to 2 (China, Cuba), with 5 abstentions (France, 


104 Doc. A/AC.80/P.V.28 (Dec. 5, 1955) at 11. 

105 Earlier in his speech Mr. Malik referred to the phenomenon of an abstention ‘‘ of 
a mass nature.’? 

106 Doe. A/AC.80/P.V.31 (Dec. 7, 1955) at 62. 

107 The U. K. delegate, Doc. A/AC.80/P.V.32 (Dec. 7, 1955) at 21, 

108 The amendment to the first paragraph of the preamble was rejected by 88 votes to 
7, with 14 abstentions; the first paragraph was adopted by 48 votes to 2, with 4 ab- 
stentions; the second and third paragraphs of the draft resolution were adopted by 53 
votes to none, with 6 abstentions; the Cuban amendment to the fourth paragraph of 
the preamble was rejected by 37 votes to 7, with 15 abstentions; the fourth paragraph 
was adopted by 53 votes to 2, with 4 abstentions; paragraph 1 of the operative part 
was adopted by 51 votes to none, with 8 abstentions; the Cuban amendment to para- 
graph 2 of operative part was rejected by 38 votes to 7, with 14 abstentions, and the 
paragraph adopted by 52 votes to 2, with 5 abstentions; the Cuban amendment to para- 
graph 3 of the operative part was rejected by 37 votes to 7, with 15 abstentions, and 
the paragraph adopted by 52 votes to 2, with 4 abstentions. The United States, France 
and China voted in favor of all Cuban amendments, the Soviet Union opposed them all, 
and the United Kingdom abstained. Ibid. at 52-58. 

109 bid. at 59-60. 
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Greece, Israel, United States, Belgium).° The President expressed .he 
hope ‘‘that the Security Council will receive this manifestation of the vil: 
of the General Assembly with the greatest understanding and that, in 
the discharge of its high functions, the Council will give the most serious 
attention to the resolution of the General Assembly as promptly as preson’ 
circumstances require.’? 1 

The third stage was opened in the Security Council on December 10. 
1955. 

Three draft resolutions were submitted to the Security Council. First 
a set of thirteen draft resolutions was submitted by China, proposing ibc 
admission, in alphabetical order, of thirteen states; as this was the fi-s{ 
initiative, China claimed priority for it.1% Next the Soviet Union, °c 
ferring to the abstention of two permanent members of the Council in the 
earlier voting in the Assembly, and desiring ironclad ‘‘guarantees against 
any accidents or surprises in the consideration of the admission of n2w 
Members, both in the Security Council and in the General Assembly,” 
proposed that (a) applications be examined in the chronological order in 
which they were received; (b) that meetings of the General Assembly 
and the Security Council be held simultaneously; (c) that the recom- 
mendations of the Council concerning the first state be transmitted im- 
mediately to the Assembly; (d) that the Assembly immediately notify ihe 
Council of the action taken; (e) that after receipt of the Assembly notifi:a 
tion the Council should proceed with the second state, and so on until ihe 
list was exhausted." 

The third draft resolution, co-sponsored by New Zealand and Brazii, 
was worded as follows: 


The Security Council, ... 

Having considered separately the applications for membership of 
Albania, the Mongolian People’s Republic, Jordan, Ireland, Portugal, 
Hungary, Italy, Austria, Romania, Bulgaria, Finland, Ceylon, Nepal, 
Libya, Cambodia, Japan, Laos and Spain, 

Recommends to the General Assembly the admission of the aboe- 
named countries.*** 


110 A/P.V.552 (Dee. 8, 1955) at 71. For text of resolution, see Doc. A/3079, at 7, 
and 8/3467. 

111 Ibid, at 72. 

112 Doe. S/P.V.701 (Dec. 10, 1955) at 33-34; the draft resolutions were Docs, 3/3468- 
3480. 

113 Ibid. at 28. The text of the Soviet proposal was as follows: ‘‘The Security 
Council, Bearing in mind the General Assembly resolution A/RES/357 of 8 Devem x: 
1955 on the admission of new Members to the United Nations, Resolves to examine ke 
applications for admission to the United Nations of the eighteen States refered to i: 
the said General Assembly resolution in the chronological order of their receiat, on ‘Ic 
understanding that the Council shall take a separate decision on each application : ni 
will begin to consider each application after the General Assembly has completed it. 
consideration of the Security Council’s recommendation on the preceding application; 
Empowers the President of the Security Council to reach agreement with the Presid rt 
of the General Assembly concerning the above-mentioned procedure for the examinat:ou 
of applications.’’ Ibid. at 29-31. 114 [bid, at 38 (emphasis supplied). 
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Sir Leslie Munro, introducing this joint draft, stated: 


We cannot ignore the fact that the General Assembly expects the 
members of the Council to reach an understanding which would permit 
the immediate admission of all eighteen applicants. Still less can we 
ignore the fact, that in the absence of such an wnderstanding, no 
candidate is likely to be admitted. Therefore, while the procedure my 
delegation contemplates is one of a separate vote on each applicant, 
we believe that there must be a vote on the group. 


Recognizing that the existence of pressure cannot be denied, he asked for 
priority to be given to the joint draft resolution. 

The Chinese delegate, conceding that by providing for a separate vote on 
each of the eighteen applicants, the joint draft resolution ‘‘managed to keep 
within the letter of the law,’’ opposed it strongly as ‘‘a total surrender”’ 
to the Soviet Union stand of ‘‘eighteen or none,’’ and formally moved an 
amendment to the joint draft resolution adding Korea and Viet-Nam 
to the list of eighteen states.11° By that time it had become apparent that 
there was no hope for the set of draft resolutions submitted by China to 
obtain priority over the joint draft resolution," and moving the amend- 
ment to the New Zealand-Brazilian draft must have seemed a convenient 
method, as subsequent events were to show, for eliciting two more Soviet 
vetoes prior to Mr. Tsiang’s veto of Mongolia. 

The Soviet proposal was opposed on various grounds, but substantially 
for the reason that the distrust which inspired it was misplaced. The 
President of the Council could not conceive that the Assembly ‘‘will do 
otherwise than promptly endorse the Council’s recommendation by an 
overwhelming majority’’ and assured the worried Soviet representative 
that ‘‘the twenty-eight sponsors of the resolution adopted by the General 
Assembly on 8 December will work wholeheartedly to achieve the objectives 
desired by the vast majority of the United Nations Members.’ 18 The 
Soviet delegate remained unconvinced and the meeting was adjourned over 
the week end to allow him time to realize, as the President put it, ‘‘the 
genuineness and advantages of our proposals.’’ 1° 

At the opening of the Council meeting on December 13 Mr. Sobolev no 
longer insisted on priority for his own proposal, thus withdrawing them 
for all practical purposes, and accepted the joint Brazilian-New Zealand 
draft resolution on this understanding: 

115 Ibid. at 37 (emphasis supplied). 

116 Doc, S/P.V.703 (Dec. 13, 1955) at 7, 8-9, 10, 26-27, and Doe, 8/3506. 

117 Sir Pierson Dixon was first in objecting to the Chinese draft resolutions and said 
ttit would be quite wrong to begin’? with them. Doc. S/P.V.701 (Dec. 10, 1955) at 24, 

118 S/P.V.702 (Dec. 10, 1955) at 2. Similar statements were made by Mr. Entezam, 
Sir Pierson Dixon and Mr. Belaunde, ibid. at 18, 23 f., 26 f. 

119 Ibid. at 29 ff. Mr. Sobolev based his adamant position on the argument that ‘‘ac- 
cording to a preliminary estimate, some twenty delegations have either not stated their 
positions, or have made express reservations to the effect that they would not support 
all eighteen countries. I would therefore ask Sir Pierson Dixon whether he could 


guarantee that all the fifty-two delegations which voted for the draft resolution will 
support all eighteen States without exception.’’ 
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It is the understanding of the Soviet delegation that this draft 
resolution represents a single entity, a single recommendation, whic ¢3 
to be considered by the General Assembly in that sense. We unc er- 
stand the draft resolution to mean that if the General Assembly ame 1d 5 
the recommendations in any way, the Security Council’s recommenda- 
tion would be amended accordingly because it would lose its meaniny 
as an entity and as a single recommendation, and would consequer t! 
have to be referred back to the Security Council for reconsideration. 


The Security Council was then able to proceed to vote on the questior 
of priority. The Iranian proposal to give priority to the Brazilian-Nev 
Zealand draft resolution was adopted. The vote was 8 in favor, 1 oppo sec 
(China) and 2 abstentions (Belgium, United States). The Council thei. 
adopted a Turkish proposal to adjourn until the afternoon, in order tc 
“think over’’ the Chinese amendment, already referred to,)*2 to add Ko ce. 
and Viet-Nam to the list of eighteen applicants.1*8 

The pause in the proceedings failed to yield any changes in the posit or 
of the Council’s members. New Zealand and the Soviet Union declarer 
themselves against the Chinese amendment.’** Mr. Tsiang indicated agir 
his disapproval of Outer Mongolia. The United States, the Uni‘ec 
Kingdom, France and Turkey spoke in favor of the Chinese amendment.*™ 
The Soviet delegate strongly desired postponing his vetoing the admiss.or 
of Korea and Viet-Nam until after the vote on the eighteen applicants or. 
at the least, to have the Council vote on the whole slate, including Ko °c: 
and Viet-Nam, in the chronological order of their applicants. A forna 
proposal to this effect was not adopted, there being only one vote in favoi 
(the U.S.S.R.), eight against and two abstentions (Iran, Turkey). 

The historic moment was then at hand for voting on the Brazilian-Nev 
Zealand proposal. The first paragraph was adopted by 8 votes to none. 
with 3 abstentions (Belgium, China, United States), and the opening word: 
of paragraph 2 (‘‘Having considered separately the applications for mem. 
bership of’’) was adopted by 9 votes to none, with 2 abstentions (Chi 1a, 
United States). It is curious that the incongruity of this procedure 
does not seem to have struck any of the delegations. As a factual state 
ment, which it purports to be, these words are inaccurate. The Council 
had not yet considered, that is, voted on, any of the applications; as a mattei 
of fact, it was about to embark upon a long and tedious exercise in voting. 
The President next put to the vote the inclusion of Korea. It was not 


120 Doe. S/P.V.703 (Dec. 13, 1955) at 3 (emphasis supplied). For background spieu 
lation see William R. Frye, ‘‘18-17-16 and Why We Lost the Game,’’ The Repo. ‘c: 
(Jan, 28, 1956) at 17. 121 [bid. at 28. 

122 See supra, p. 814. 123 Ibid. at 28. 

124 8/P.V.704 (Dec. 13, 1955) at 3-4, 10. 

125 bid. at 8. ‘‘This is a difficult moment for me,’’ he admitted, ‘‘and a very m- 
portant moment for me. In replying to you, Sir, I have to fall back on the words o' ¢. 
great historical figure in European history, ‘Ich kann nicht anders,’ ‘I cannot do otLer 
wisce.’?’’ Mr, Sobolev’s comment may be noted: ‘‘Actually, nothing else was to be 
expected from a person whose days, perhaps even hours, in the United Nations arc 
numbered.’’ 126 Ibid. at 6, 8, 9, 10. 

127 Ibid. at 23. 
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included, the vote being 9 in favor, 1 against (U.S.S.R.), and 1 abstention 
(New Zealand). The result of voting on Viet-Nam was identic. Albania 
was included by a vote of 7 in favor, none against, and 4 abstentions 
(Belgium, China, France, United States). The dreaded bombshell fell in 
the voting on Outer Mongolia: there were 8 votes in favor, 1 against 
(China), and 2 abstentions (Belgium, United States).7% At this point, 
Mr. Lodge (U. S. A.) asked the President: 


Is it not possible that, in spite of the omission of the Mongolian 
People’s Republic from the list, the Council could well propose to the 
General Assembly the admission of seventeen new Members? 


This attempt to substitute one ‘‘package’’ for another failed; the President 
turned it down as he could not accept any proposals while voting was in 
progress.?? From then on voting became a mechanical process and the 
axe fell inexorably. The Soviet Union vetoed all applicants except its own 
candidates, all of which, it should be noted, received the necessary major- 
ity.° The President then put to the vote the second paragraph as a whole 
as amended: ‘‘Having considered separately the applications for member- 
ship of Albania, Hungary,.Romania, and Bulgaria.’’ As there was one vote 
in favor (U.S.S.R.), four against (Brazil, China, Peru, Turkey), and six 
abstentions, the President correctly announced that the paragraph was 
“not carried,” and continued: 


There is nothing to recommend to the General Assembly. Accord- 
ingly, I will not put to the vote the last paragraph of the draft resolu- 
tion. The resolution as a whole falls to the ground. 


This was a curious turn in the proceedings. It could hardly be denied 
that the Council had considered separately the applications of these four 
states. This was a fact which could not be undone by the vote taken. 
Nor would there have been any harm in affirming this fact. Having voted 
for the second paragraph as amended, the President should have put to 
the vote the third paragraph: ‘‘Recommends to the General Assembly the 
admission of the above-named countries,’’ namely, Albania, Hungary, 
Rumania and Bulgaria. This paragraph would then have failed to receive 
the requisite majority and would not have been adopted. 

Be that as it may, the carefully planned and expertly piloted proposal 
to end the deadlock over admission failed. There was from the outset 


128 [bid. at 24. 128 Tbid, at 25. 

180 The result of voting was as follows: Jordan 10:1 (U.S.S.R.); Ireland 10:1 
(U.S.S.R.); Portugal 10:1 (U.S.S.R.); Hungary 9:0:2 (China, United States); Italy 
10:1 (U.S.8.B.); Austria 10:1 (U.S.S.R.); Rumania 9:0:2 (China, United States); 
Bulgaria 9:0:2 (China, United States); Finland 10:1 (U.S.S.R.); Ceylon 10:1 
(U.S.8.B.); Nepal 10:1 (USS.R.); Libya 10:1 (U.SS.R.); Cambodia 10:1 
(U.8.8.B.) ; Japan 10:1 (U.S.S.R.); Laos 10:1 (U.S.S.R.); Spain 9:1 (U.S.S.R.): 1 
(Belgium). Jbid. at 26-32. It is remarkable that throughout the voting the President 
never used the term ‘‘veto’’ or ‘‘rejected’’ but correctly stated: ‘‘As the negative vote 
was cast by a permanent member of the Security Council, the name of ... is not in- 
cluded.’’ It would be most desirable if this example were emulated by other Presidents 
of the Security Council. 181 Ibid. at 33. 
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some apprehension lest the maneuver flounder on the position of Chire. 
This was quite as inflexible as was the Soviet’s ‘‘18 or none.” More- 
over, the Chinese representative could not have been unaware of the likely, 
if not, in the circumstances, inevitable consequences of his acticn. He, 
more than anyone else, was satisfied that the joint draft resolution repre- 
sented nothing but a ‘‘package deal,” that it was ‘£18 or none,’’?*? ard 
that the majority—-whether it involved a sacrifice of principles and pts- 
sibly of Article 4 of the Charter or not—was prepared to bow to Soviet 
intransigeance in order to promote a higher principle, that of universality. 
The United States, too, had it in its power to oppose the ‘‘deal’’ active y 
but opted in favor of a position of ‘‘no support” and apparently of ‘fro 
opposition” as well. 

In the debate the President pointed out, correctly, it is felt, that the 
problem’s solution 


depends, as it has depended in the past, on the great Powers. Our 
present failure does not, of course, rest on all the great Powers. ‘t 
rests on those which have incurred a great responsibility and which 
have adopted rigidly negative attitudes in the consideration of this 
problem. I hope and pray that those attitudes will be modified.” 


Sir Leslie Munro’s prayer was answered with surprising promptnes:. 
On the day following, December 14, 1955, the Soviet Union requested an 
urgent meeting of the Council. The Council met in the afternoon io 
receive from Mr. Sobolev a statement to the effect that 


the Soviet Union withdraws its negative vote with respect to a numbcr 
of States and will vote for their admission, but not for that of Japan, 
on the understanding and the expectation that the question of the ad- 
mission of Japan and the Mongolian People’s Republic, for which ro 
positive solution was provided yesterday by a recommendation of tke 
Security Council, will be referred to the next session of the General 
Assembly .78* 


On the instructions of the U.S.S.R. Government, he submitted the following 
proposal : 


182 Speaking in the Security Council on Dec. 13, 1955, only a few hours before tre 
voting, Mr. Tsiang, summing up his position in an eloquent and moving address, said: 
‘¢The Soviet Union stand is: eighteen or none. According to the speeches here «4 
Saturday, I understand that the sponsors and the supporters of this draft resolution 
answer: yes, all eighteen. Therefore, in the substance of this matter, the sponsors an i 
the supporters again made a total surrender to the dictates of the Soviet Union. Theio 
is no compromise, there is no consideration of the viewpoint of the other delegation: ; 
that is the naked nature of this paragraph.’’ Doc. S/P.V.703 at 8-9. 

183 Doe. S/P.V. 704, at 45. Like Sir Leslie Munro, Sir Pierson Dixon (United Kin, - 
dom) was of the opinion that both permanent members, in casting vetoes, have abuse i 
the veto. Ibid. at 46. Mr. Sobolev, defending the Soviet Union against the charge ¢f 
rigidity and inflexibility, pointed out that in fact the Soviet Union had not maintaine 1 
an uncompromising attitude. At the beginning of the Tenth Session of the Assembly tho 
Soviet Union proposed the admission of sixteen states. In the course of the session, it 
agreed to support the additional candidacy of both Japan and Spain. Ibid. 47 f. 

134 Doc. 8/P.V.705 (Dee. 14, 1955) at 3. 
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The Security Council,... 

Having considered separately the applications for membership of 
Albania, Jordan, Ireland, Portugal, Hungary, Italy, Austria, Romania, 
Bulgaria, Finland, Ceylon, Nepal, Libya, Cambodia, Laos and Spain, 

Recommends to the General Assembly the admission of the above- 
named countries to the United Nations.*** 


After a brief recess, the Council resumed and Mr. Lodge moved that 
Japan be added to the list. The representatives of the United Kingdom, 
Brazil, Turkey, Peru, France and China declared at once that they would 
support the United States amendment and Mr. Sobolev announced that he 
would vote against it.%* The President put the various parts of the reso- 
lution to the vote. The first paragraph was adopted by 8 votes in favor, 
none against and 3 abstentions (Belgium, China, United States) ; the intro- 
ductory words of paragraph 2 were adopted by 9 votes in favor, none 
against, and 2 abstentions (China, United States); as the vote on the 
American amendment concerning Japan was 10 votes in favor, 1 (U.S.S.R.) 
against, it was not adopted, the negative vote having been cast by a 
permanent member. The rest of the voting on the 16 applicants was 
routine; 187 the second paragraph as a whole was carried by 8 votes in 
favor, none against and 3 abstentions (Belgium, China, United States); 
the last paragraph was adopted by the same vote; the draft resolution as a 
whole received the identic votes.1** 

Before any of the members of the Council had an opportunity to explain 
their vote, the United States representative introduced a resolution rec- 
ommending to the General Assembly the admission of Japan at its eleventh 
regular session and asked for immediate consideration.%® ‘The President 
of the Council promptly and in writing informed the President of the 
Assembly of the decision of the Council, and Sir Pierson Dixon urged 
the ‘‘quickest possible endorsement of the sixteen whose admission we 
approved this afternoon.” 14° Consideration of the new American pro- 
posal was therefore postponed. 

The General Assembly meeting within hours after the decisive vote in 
the Security Council proceeded with unusual dispatch, perhaps even some 
haste. The business before the Assembly was a draft resolution proposed 
by 30 Members and 11 additional co-sponsors, that is, by altogether one 
more than the required two-thirds majority.1*1 The text was as follows: 


185 Ibid. at 4-7. 136 Ibid. at 4~7~9-10. 

187 The vote on Albania was 8:0:3 (Belgium, China, U. 8.); on Jordan, Ireland, and 
Portugal unanimous; Hungary 9:0:2 (China, U. 8.); Italy and Austria unanimous; 
Rumania and Bulgaria 9:0:2 (China, U. S.); Finland, Ceylon, Nepal, Libya, Cambodia, 
and Laos unanimous; Spain 10:0:1 (Belgium). Ibid. at 12-21. 

188 Ibid, at 22. 139 Tbid. at 23. 

140 Fbid. at 39-40, 41. 

141 Afghanistan, Argentina, Brazil, Burma, Canada, Chile, Colombia, Costa Rica, Den- 
mark, Ecuador, Egypt, El Salvador, Ethiopia, India, Indonesia, Iran, Iraq, Lebanon, 
Liberia, New Zealand, Nicaragua, Norway, Panama, Peru, Philippines, Saudi Arabia, 
Sweden, Syria, Uruguay, Yugoslavia, Bolivia, Byelorussian Soviet Socialist Republie, 
Czechoslovakia, Iceland, Honduras, Pakistan, Poland, Thailand, Ukrainian Soviet Social- 
ist Republic, Union of Soviet Socialist Republics and Yemen. 
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The General Assembly, 

Having received the recommendation of the Security Council of 14 
December 1955 that the following countries should be admitted to 
membership in the United Nations: ... 

Having considered the application for membership of each of these 
countries, 

Decides to admit the above-mentioned sixteen countries to member- 
ship in the United Nations.” 


At the request of Cuba, the President, who apparently had no intention 
of so doing, said that a vote could be taken on each of the applicants 
separately.! No vote was taken on the first part of paragraph 1 of the 
draft resolution. As each of the applicants received more than the re- 
quired two-thirds majority,** the President suggested that ‘‘if the s.s- 
sembly agrees, we might avoid a vote on the draft resolution as a whole,” 
Since there was no objection, he declared that ‘‘the draft resolution as a 
whole is adopted, note being taken of the abstention of Cuba.’’ 15 

It is unnecessary to review in detail the explanations of votes which the 
delegate of Ethiopia properly called ‘ʻa parade of jubilation.” 1° Re- 
grets were, of course, frequently voiced that Japan was still outside the 
fold; the Soviet Union, on the other hand, bestowed her regrets equally 
upon Japan and Outer Mongolia. With a sense of humor, rare in these 
debates of the Assembly, Mr. Palamas (Greece) noted that one of the 
results of the ‘‘large admissions of today is that the number of observers 
to the United Nations will be greatly reduced.’’ He added: 


Perhaps the day is not very far off when the role of observer will he 
left to our dear friend, Mr. Lindt, the Swiss observer. Mr. Lindt is 


142 Doc. A/P.V.555 at 3. 143 Ibid. 

144 The result of voting was as follows: Albania 48:3 (Cuba, Greece, China): 5 
(Dominican Republic, Netherlands, Philippines, United States, Belgium); Jordan 55:0:1 
(Israel); Ireland, Portugal: unanimous; Hungary 49:2 (China, Cuba): 5 (Greece, 
Netherlands, Philippines, United States, Dominican Republic); Italy, Austria: unani- 
mous; Rumania 49:2 (China, Cuba): 5 (same as in case of Hungary); Bulgaria 50:2 
(China, Cuba): 5 (same as in case of Hungary); Finland, Ceylon, Nepal; unanimous; 
Libya 56:0:1 (Israel); Cambodia, Laos: unanimous; Spain: 55:0:2 (Belgium, 
Mexico). Ibid. at 4-22. 

145 Ibid, at 23-25. South Africa, Paraguay and Haiti were absent during the voting; 
Ethiopia was absent during the voting on the first eight applicants. However, Paraguay 
and Haiti requested subsequently that their votes be ‘‘registered.’?’ Paraguay desircd 
to ‘‘register’’ its abstention with regard to Albania, Hungary, Rumania and Bulgaric; 
the delegates of Haiti and Ethiopia declared that they supported all 16 applicants. The 
General Assembly ‘‘decided’’ to ‘‘record’’? the votes of these three delegations. 
A/P.V.556 (Dec. 15, 1955) at 3-5, 52, 61. It is difficult to see how the Assembly, in 
view of the fact that there was no vote on the draft resolution as a whole, could deei 2 
to ‘record’? abstentions except in a purely formal sense ‘‘for the record.’’? On tto 
other hand, it is interesting to note that China, Belgium and the United States, whic. 
had abstained, did not request that they be registered as abstaining on the draft resolu- 
tion as a whole. 

146 Doe, A/P.V.556 (Dee. 15, 1955) at 36. It is interesting to note that in the list 
of those who were regarded as instrumental in steering the organs of the Unitcd Nations 
towards the ‘‘solution’’ of the problem of membership the names of Messrs, Martin 
(Canada), Belaunde (Peru), Maza (Chile), Sir Lesie Munro (New Zealand), and Dag 
Hammarskjöld, the Secretary General of the United Nations, were frequently included. 
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in fact the only observer who is satisfied with his role and who is not 
discouraged in observing us.‘*7 


This tribute to the wisdom of the Swiss representative may well raise the 
question of the Swiss admission to the United Nations. As Article 43 of 
the Charter has so far remained unfulfilled, and in view of the broad- 
minded interpretation of Article 4 which has been adopted by the Security 
Council and the General Assembly, there would seem to be no reason why 
Switzerland should not be invited to the United Nations. A truly broad- 
minded construction of Article 4 need not even exclude a recognition of the 
special services which Switzerland has traditionally rendered to mankind 
during its worst crises and of her status which made such services possible. 
As host to so many activities of the United Nations and international con- 
ferences generally, Switzerland well deserves such an invitation. 


VII. Waen 1s A ‘‘PackaGe DEAL” A ‘Package DEaL’’? 


The United States initiative regarding Japan, already referred to, was 
to lead to a re-opening of the debate in the Security Council on the package 
deal. The immediate cause of this was the Soviet counter-proposal that 
the Security Council should recommend to the Assembly ‘‘that it admit 
the Mongolian People’s Republic and Japan to the United Nations at its 
eleventh regular session.” 148 In the debate it was pointed out by sev- 
eral delegates that the latter was in the nature of a new ‘‘package deal’’ 
in that it made the admission of Japan contingent upon the simultaneous 
admission of Outer Mongolia, and that for this reason it was unconstitu- 
tional, being contrary to Article 4.14 The representative of Brazil de- 
clared that his country was ‘‘determined not to accept a package deal every 
time an application is submitted’’ and that 


A package deal has been accepted once, with our support, though 
a separate vote was nevertheless taken on each application. That is 
enough. In future, only one application must be considered at a 
time, and there must be no bargaining.'°° 


This admission is most revealing. Brazil was certainly in a key position 
to appreciate the nature of the recent negotiations. Mr. Tsiang hoped 


147 Ibid. at 12. 

148 Doe. 8/P.V.706 (Dec. 15, 1955) at 5-10, and Doc. 8/3512. 

149 See observations by Peru, Doc. S/P.V.706 (Dec. 15, 1955) at 33, 44-45, Belgium, 
at 39, France at 41, Iran at 46, U. K., Doc. S/P.V.708 (Dee. 21, 1955) at 4-5 f. 
Neither of the resolutions was adopted by the Council. The American draft resolution 
received 10 votes in favor, 1 against (U.S.S.R.), and the Soviet draft received 1 vote 
in favor (U.S.8.R.), while 10 abstained. Doc. S/P.V.706 at 50. A very similar dis- 
cussion was provoked by a British proposal declaring Japan to be fully qualified for 
membership and a Soviet amendment declaring both Outer Mongolia and Japan to be 
fully qualified and expressing the hope that both would soon be admitted. Ibid. at 
51-55, and Doc. S/P.V.708 at 2. The ‘‘unequal’’ package deal was opposed by France, 
ibid. at 11; the U. S., ibid. at 12-13; Belgium, ibid. at 14; Turkey, ibid. at 21; Iran, 
ibid, at 23. Later in the proceedings the Soviet amendment was voted upon, but re- 
ceived only one vote in favor (U.8.S.R.), while 10 members abstained. The considera- 
tion of the British proposal was postponed by the Council, with the Soviet Union 
abstaining. Ibid. at 34, 36. 150 Ibid. at 15. 
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that ‘‘the ‘package deal’ is over,” and Mr. Belaunde stated that the Qin- 
eral Assembly resolution ‘‘was based on a friendly agreement’’ which had 
been partially broken.*+ Sir Leslie Munro, speaking as the representative 
of New Zealand, who was as familiar with the background of the negotia- 
tions as was the representative of Brazil, had a different version of the 
events: 


I must make it clear that New Zealand’s readiness to vote indi- 
vidually for the eighteen candidates can in no way be construed as 
implying agreement with the view that a permanent member of tno 
Security Council may legally make its favourable vote on one appli- 
cant depend on the simultaneous admission of another. It is quite 
a different matter to assert, as we do, that a solution of C e new ` cra- 
bers problem depends primarily on the reaching of an understa: wg 
among the great Powers. Such an understanding, this year, piuved 
possible in respect of sixteen, but not eighteen applicants.” 


Sir Leslie’s distinction is perhaps too subtle to be perceived. For, was 
the understanding among the permanent members, if there was one, not 
in the nature of an agreement to admit a group of states and to make the 
admission of one sub-group dependent on the admission of the numerically 
larger sub-group? This seems to have been the understanding of Mr. 
Sobolev, when he reminded his colleagues that the majority of the members 
of the Council ‘‘not only regarded the resolution as a single whole, but 
acted accordingly.” He specifically reminded them that after the so- 
called people’s democracies received the requisite majority, ‘‘the Security 
Council did not stop there but continued the proceedings and annulled 
its earlier decisions by voting on the resolution as a whole.’’ 15? 

As in the opinion of Mr. Lodge a ‘‘package deal’’ had been involved 
which the United States ‘‘did not support,” it was therefore left to Sir 
Pierson Dixon to refute the Soviet assertion of an ‘‘understanding,’’ and 
that the United Kingdom had been a party to a ‘‘package deal.” A 
package deal, as he defined it, was ‘‘making the admission of one applicant 
contingent on the admission of another.’? The mere inclusion of ‘‘a 
number of applicants for admission . . . in the same resolution does not 

. constitute a package deal. If such a resolution is presented, it is still 
possible for each member of the Council to consider each applicant on its 
merits and it is possible to take a separate vote on each applicant. This 
in fact is what happened on the occasion to which the Soviet Union re- 
ferred,’’ namely the admission of the 16 applicants. That the United 
Kingdom Delegation was not party to any ‘‘deal’’ or arrangement is shown 
by the fact, argued Sir Pierson, that his delegation and other delegation: 
“voted for Bulgaria and the other Communist applicants after the Sovie’. 
vetoes had started to fall. Was his attitude consistent with a package 
deal? No, Mr. President.’’ 154 


151 Ibid. at 17, 19-20. 152 Įbid. at 24. 

158 Ibid. at 26. The Soviet representative was in error in stating that the resolution 
was voted as a whole. This was not the ease, though it is true that in effect tho 
affirmative decisions taken individually were annulled or more correetly voted as not 
having taken place. See above, p. 818. 154 Tbid. at 30 (emphasis supplied). 
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It is immaterial, it is submitted, that the majority of the Security 
Council members continued to vote for the Communist applicants after 
the Soviets began to veto the Western candidates. The decisive fact and 
probably conclusive evidence of a ‘‘package’’ though not necessarily of a 
“deal’’ was the vote following the voting on the individual applicants. 
It was this vote which wiped out the favorable votes given separately to 
each of the four Communist applicants. It was by this vote that the 
majority of the Security Council demonstrated that the admission of this 
group of states which it had declared qualified for membership, was made 
contingent upon the simultaneous admission of the larger Western-sup- 
ported gro... of states. The majority meant to hold the Soviet Union 
to iis position of all or none, or as it turned out to be, sixteen or none. 
The admission of the sixteen was no doubt a ‘‘package’’ admission as 
defined by Sir Pierson even if perhaps it was not a ‘‘deal,’’ in the sense 
of a preconceived and formalized arrangement.** 


VIII. CONCLUSION 


It remains to consider whether the ‘‘package’’ admission was contrary 
to the Charter. At this point it is well to make a distinction between 
Article 4 of the Charter and the interpretation placed upon it by the 
International Court of Justice in the first Admission Case on the one 
hand, and the decisions regarding eligibility and admissibility on the 
other. Regarding the former +** the Court held that 


The provisions of Article 4 necessarily imply that every application 
for admission should be examined and voted on separately and on its 
own merits; otherwise it would be impossible to determine whether 
a particular applicant fulfils the necessary conditions." 


This was done. The eligibility of each of the candidates for admission 
was voted on separately in both the Security Council and the General 
Assembly, even though the standard for determining eligibility was re- 
duced to the lowest possible level. It is true that the joint resolution of 
28 was adopted as such in both the Ad Hoc Political Committee and the 
General Assembly, and without a separate vote on each of the eighteen 
applicants. However, this resolution was merely a preliminary though 
essential step in steering the ‘‘package’’ through the Security Council 
and committing in a sense a large majority of Members to this particular 
procedure for breaking the deadlock over admissions. It neither deter- 
mined eligibility nor admissibility in any final or formal sense. This was 
clearly understood. It was, if the term be permitted, a ‘‘trial run’’ or 
“dry run’’ and no more. 

How about the decision to admit? The Court held: 


To subject an affirmative vote for the admission of an applicant 
State to the condition that other States be admitted with that State 
would prevent Members from exercising their judgment in each case 


155 But see above, p. 801 f., and below, p. 824, for statements which indicate the 
existence of some sort of arrangement or deal. 
156 See Gross, loc. cit. at 44, 57. 157 [1948] I.C.J. Reports 65. 
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with complete liberty, within the scope of the prescribed conditie rs. 
Such a demand is incompatible with the letter and spirit of Art «J» 
4 of the Charter. 


The Court accordingly was of the opinion that 


a Member of the Organization cannot, while it recognizes the com 
ditions set forth in that provision to be fulfilled by the State concern2d 
subject its affirmative vote to the additional condition that other Statc . 
ue admitted to membership in the United Nations together with t 1a 

tate.258 


This, however, is precisely what happened in the Securitr Council. It 
is unnecessary to examine the question whether there was 2 Cewrnd” 
to subject the vote on admission of one state to the condition thei >ei 
states be admitted contemporaneously. This pertains to the issue wl ti c 
there was ‘‘a deal’’ in addition to the ‘‘package.’’ The issue larg: ly 
escapes objective determination.*®* It is scarcely open to doubt, nowev:r, 
that the members of the Security Council, although recognizing that the 
eriteria governing the eligibility of the applicants were satisfied, sı b- 
jected their admission to the further condition that they be admitted 
en bloc or not at all. This was the position of the Soviet Union, which ia 
effect vetoed the admission of all but the Communist applicants after 
China had vetoed the admission of Outer Mongolia. This was also tac 
position of the members of the Council, both permanent and nori-perna- 
nent, which, by their affirmative votes or abstention (China, Unit:d 
States), expressly or tacitly affirmed 2 the eligibility of the Commun'st 
candidates, but in the end annulled this decision by voting against their 
admission or by abstaining en masse as they were not prepared to see tie 
four Communist states alone admitted to the United Nations while tic 
other applicants remained outside. Thus, in effect, the second injuncticn 


158 Ibid. 

159 Commenting upon the Advisory Opinion of the Court, Charles De Visscher, w 19 
was a member of the Court at the time and voted with the majority, observed: ‘Bim 
que la question fat en soi une question juridique et que l’Assemblée générale cit par la 
suite recommandé aux Etats membres de se conformer à la réponse que la Cour y a 
faite, l’expérience a démontré qu’une consultation ayant un tel objet est dénuso 
d’intérét pratique. Rien, en effet, n’oblige les Etats à motiver leurs votes, et ‘s; 
mobiles non exprimés échappent à tout contrôle. En définitive, les données du probléi:e 
envisagé dans sa réalité totale débordaient le cadre de la question posée.’’ Théories at 
Réalités du Droit International Public 409 (1953). 

160 The author has argued elsewhere that in cases in which there is the majori y 
required for non-procedural decisions in the Security Council, the abstention by « 
permanent member has the character of tacit consent. See Gross, ‘‘ Voting in tc 
Security Council: Abstention from Voting and Absence from Meetings,’’ 60 Ye c 
Law Journal 209-257 at 226 (1951). This view has been adopted by Julius Stono, 
Legal Controls of International Conflict 207 (1954), and Sir Gerald Fitzmaurics, 
“*Inter Arma Silent Leges,’’ 1 Sydney Law Review 332-343 (1955), at 338, note 1G: 
‘The practice which has grown up in the Security Council of regarding a resolution «2 
adopted provided no Permanent Member votes against it—i.e. contents itself with cu 
abstention (and this despite the fact that Article 27, paragraph 3, requires a concurring 
vote of the Permanent Members)—is based on the view that silence implies consent.’’ 
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formulated by the Court as inherent in Article 4 of the Charter was not 
observed in the Security Council. 

Insofar as the General Assembly is concerned there is strong evidence 
that at least many of the supporters of the joint resolution of 28 regarded 
the ‘‘solution’’ as a package which should stand or fall as a whole. State- 
ments to this effect were made by several delegates who endorsed the 
solution in spite of the fact, if not perhaps because, it was a ‘‘package.’’ 191 
There is also some evidence that there was a ‘‘deal,’’ although it is not 
possible, for the reason already given, to determine precisely how many 
or which delegations were involved. Suffice it here to recall the very 
frank statement made by Sir Perey Spender in the Ad Hoe Political 
Committee: 


Let me emphasize that the intention of the draft resolution is that 
all eighteen countries should be included. No one need entertain 
any apprehension that the sponsors—who represent a significant pro- 
portion of the voters in this Committee, will fail to honour their com- 
mitment in this matter. 


It would seem to follow from this revealing pledge that for many Members, 
certainly the 28 sponsors for whom Sir Percy spoke, there was a ‘‘deal’’ 
as well as a ‘‘package’’ involved. In giving it their emphatic support and 
soliciting that of other Members, they acted contrary to Article 4 of the 
Charter as interpreted by the International Court of Justice. 

The interpretation of the Court, however, is not the only possible one. 
The text of Article 4 can certainly be understood as involving a separate 
vote on the eligibility of individual candidates for admission in conformity 
with paragraph 1 of Article 4. If it is accepted that the process of 
effectuating the admission of a candidate involves first the determination 
of its eligibility for, and secondly the decision to admit it to, membership— 
a process which in the practice of the United Nations is usually not so 
broken down but telescoped into one decision—then there is no reason 
to challenge the legality of the procedure adopted for the admission of 18 
or 16 applicants in December, 1955.19 There is nothing in the language 
of Article 4 which would support the contrary view. Paragraph 1 of 
Article 4 lays down the criteria governing ‘‘the judgment of the Organiza- 
tion’’ in determining whether a state is eligible for membership. Para- 
graph 2 of Article 4 lays down the decisions by means of which the ad- 
mission of any state deemed eligible is to be consummated. There are no 
conditions laid down for this second decision. One or more states may be 
found to be eligible and yet admission may not take place unless and until 
the requisite decisions have been made. The practice of the United 
Nations bears out the distinction here suggested. Not only has the 
General Assembly on numerous occasions declared certain states to be 
fully eligible, but the Security Council has been asked to declare Japan 

161 See above, pp. 801 ff. 


162 Doc. A/AC.80/P.V.28 (Dee. 5, 1955) at 37 (emphasis supplied). 
168 Gross, loc. eit. 57. 
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eligible.%* If it did not do so, it was due to considerations other ii ° 
the unconstitutionality of such a step. The line of reasoning here «i - 
gested would in no way be affected by the view advanced sporadically ti’. 
a state which is deemed eligible has a right to admission. No such ri’. 
can be read into Article 4, paragraph 2. However, if so strained an ih 
terpretation were preferred, it would not alter the situation in the lers . 
because the admission would still depend on the decisions of the Ce- 
eral Assembly and the Security Council. A state which in these cire > 
stances is not admitted has no recourse to a judicial tribunal in order ¿> 
obtain redress and force its entry into the Organization. 

Further support for the view here advanced is to be found in the jini 
dissenting opinion of Judges Basdevant, Winiarski, Sir Arnold McNa‘: 
and Read, and even in the separate opinions of Judges Alvarez ir 
Azevedo in the first admission case.® The element common to th 
opinions is that the decision to admit a state to membership is a politi»: 
decision and therefore subject to political considerations. The interpec 
tation suggested above does not rest upon this ground. On the contra-y 
it agrees with the view of the majority that neither the political charac‘ e` 
of the organs affecting admission nor the political character of the decis or 
itself can release these organs from the limitations on their powers and ite 
criteria for their judgment established by the Charter. Rather the v 
terpretation is derived solely from the fact that although paragraph 1 c! 
Article 4 established limitations upon, and criteria for determining, 12^ 
eligibility of a state, paragraph 2 of Article 4 established no limitaticr. 
upon, or criteria for decision of, the organs of the United Nations w.c: 
respect to admission. It is true that the Court considered and reject xX: 
this interpretation on the ground that Article 4, paragraph 2, was en- 
cerned solely with the ‘‘procedure’’ of admission, while paragraph 1 leid 
down the ‘‘substantive law.’ In the opinion of the Court it is this svo- 
stantive law which governs both the determination of eligibility as well as 
the admission of a state to membership.*% This construction is clearly 
not based upon the text of Article 4, paragraph 2, but rather upon the view 
that this provision is solely concerned with ‘‘procedure.’’ However, de- 
cisions on procedure do not exclude substantive consideration as the Court 
seems to assume. Moreover, the decision to admit a state is legally not a 
procedural but a substantive decision governed by voting rules relatii g 
to ‘‘important questions’’ or non-procedural decisions under Articles 13, 
paragraph 2, and 27, paragraph 3, respectively. It may be useful to poii4 
out that both the question addressed to the Court by the Assembly and tle 
operating part of the Court’s holding were in terms on paragraph 1 f 
Article 4.1°7 Thus the Court’s opinion is authoritative for the interpret: - 
tion of this part of Article 4 and not for the interpretation of paragraph © 


164 Sce above, ; 520, the United Kingdom proposal of Dec. 15, 1955, that tle 
Security Council taae note ‘‘that Japan is fully qualified for membership of the Units t 
Nations,...’’ Doe. S/P.V.706 (Dec. 15, 1955) at 51-55. 

165 [1948] I.C.J. Reports 57, 91 ff., 71, 81. 

166 Ibid. 64. 167 Ibid. 58, 65. 
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These considerations suggest the conclusion that a ‘‘package’’ or en bloc 
admission, that is, the admission of one state or of a group of states on 
condition that another state or group of states be admitted contemporane- 
ously, is not contrary to Article 4 of the Charter. This view of the legal 
aspects of the matter does not, of course, dispose of the moral issues in- 
volved nor is it concerned with the political wisdom of the action. 

It remains to point out a totally different problem posed by the admis- 
sion of the group of sixteen states to membership. For the first time the 
United Nations admitted to membership states which are ‘‘enemy States” 
within the meaning of Articles 53 and 107 of the Charter. Hungary, 
Italy, Rumania, Bulgaria, and Finland, by virtue of the Peace Treaties 
made with them, certainly fall into this category. Both clauses permit 
as exception notably to Article 2, paragraph 4, action against any enemy 
state or action ‘‘directed against renewal of aggressive policy on the party 
of any such State.” On the other hand, Article 2, paragraph 1, declares 
that ‘‘the Organization is based on the principle of the sovereign equality 
of all its Members.’ There appears to emerge a conflict between these 
three clauses which it would be highly desirable to resolve and thus to 
remove any shadow of doubt regarding the status of the ‘‘enemy States’’ 
as full-fledged Members of the Organization.*** This is certainly techni- 
cally possible with regard to Article 53, paragraph 1, for according to 
this the exceptional regime which it establishes for ‘‘enemy States” shall 
continue ‘‘until such time as the Organization may, on request of the 
Governments concerned, be charged with the responsibility for preventing 
further aggression by such a State.” There is no comparable provision 
for terminating the applicability of Article 107. And even Article 53, 
paragraph 1, fails to name the organ which is to assume the aforemen- 
tioned obligation on behalf of the Organization. Short of an amendment 
to the Charter clarifying the meaning of both Articles 53, paragraph 1, and 
107, as regards enemy states admitted as ‘‘peace-loving’’ states to the 
United Nations, it would seem most desirable for the General Assembly 
to express the sense of the Organization on this issue. The large reservoir 
of competence bestowed upon the General Assembly by Article 10 of the 
Charter would amply provide the constitutional foundation for such a 
resolution. 

The Tenth Session of the General Assembly took a long step towards 
achieving universality, even though some essential states like Germany and 
Japan remain outside. Europe and Asia will be more adequately repre- 


168 Hans Kelsen, The Law of the United Nations 813 (1951), argues that ‘‘the ex- 
enemy states are, in principle, outside the law of the Charter. This outlawry is 
permanent; for, according to the wording of Article 107, it is not terminated by the 
admission of an ex-enemy state to the Organization. The definition of the term 
‘enemy state’ in Article 53, paragraph 2, applies also to states after they have become 
Members of the United Nations.’’ The learned author adds that this probably was 
not intended by the draftsmen of the Charter. But see the ambiguous statements in 
the official British Commentary on the Charter, Mise. Cmd. 6666, p. 9, and the Hearings 
before the Committee on Foreign Relations, U. S. Senate, 79th Cong., 1st Sess., on the 
Charter of the United Nations (1945), pp. 302 ff. 
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sented in numbers though not necessarily in spirit. ui. ade ers: 
states have been brought formally under the rule of the aw’ ..> . 
In particular, the admission of Italy and Portugal pats cwe e a 


controversy over the constitutionality of NATO, inasniich as tun’ 


need any longer to stretch the applicability of Article 5. to ix i: : 


attack upon states non-Members of the United Naticns. wurk 
perhaps decisive progress has been made towards the institutiona! ¢ 
zation of the largest segment of the otherwise decen-.ralizey toc 


nations. All these gains, however, do not by themseives porierd < 
lessening of tensions. A great deal of statesmanship ou all mess 
required if the United Nations is to grow into an efective ix’. 
fcr ihe maintenance of international peace and security as vel! © 
mrintenance of law and justice. 


‘CONTINENTAL SHELF AND INTERNATICNAL LAW: 
CONFUSION AND ABUSE 


By Josef L. Kunz 
Of the Board of Editors 


I 


- (The so-called ‘doctrine and practice of the Continental Shelf,” t hardly 
more tnan ten years old, has, through many unilateral proclamations 
highly different in character and contents, led at this time to a situation 
which only can be characterized as one of confusion and abuse. The 
whole development, especially in its exaggerated claims, gives the impres- 
sion of a triumphant upsurge of national sovereignty, and threatens to 
endanger the long-established principle of the freedom of the high seas— 
anorm juris cogentis of general customary international law. $ 

, This situation also illustrates the inadequate and sometimes careless 
or legaily doubtful handling of the important problem of the coming into 
existence of new principles of international law. The International Law 
Commission of the United Nations for many reasons ? seems not fully 
adequate for its difficult task and does not always get the necessary 
support from the governments of the Member States. If proposals or 
dirti treaties of the Commission are merely ‘‘taken note of’’ or ‘‘ap- 
prov a’? by the General Assembly, the question arises as to the legal status 
of such proposals de lege ferenda after a mere ‘‘approval.’’ States try to 
reeulate problems of international law by unilateral action; at, other times, 
tavy invoke proposals of the International Law Commission, which are 
notviue but proposals de lege ferenda, as if they were new and binding 
nors Of international law. 

+ she principle of the freedom of the high seas is today a fully valid funda- 
mental rule juris cogentis. The high seas—res omnium communis, not res 
nullius--cannot in whole or In part be under the sovereignty of any state 
or group of states.t The freedom of the high seas includes: freedom of 


1 ho principal work is M. W. Mouton, The Continental Shelf (The Hague, 1952). 
It gives an exhaustive treatment, all the documents and a full bibliography up to 1952. ` 
See olso idem, ‘‘The Continental Shelf,’’? Hague Academy of International Law, 85 
Recucil des Cours 347-463 (1954). See also Gaetano Nascimento Ceceztto, L’évolution 
juridique de la doctrine du plateau continental (Paris, 1955, 144 pp.); also for docu- 
mentation see U.N. Legislative Series: Laws and Regulations on the Regime of the High 
Seas, Vol. I (U.N., New York, 1951); and Report of the International Law Commis- 
sion covering the Work of its Fifth Session, U.N. Doe. A/2456 (1953), pp. 12 ff.; 48 
A.J.. Supp. 26 ff. (1954). 

2 See Lauterpacht in 49 AJ.LL. 16-43 (1955), and his critical remarl:s in Oppenheim- 
Loot pacht, International Lav, A Trert: o. Vol. I (8th ed., 195i), fcotnote on p. 68. 

s“ ue also H. W. Briggs in 48 A.J.1.L. 003-612 (1954). 

4See Lotus Case, P, C. I. J. Series A, No. 10; Art. 13 of tac Draft on Laws of 
Maritime Jurisdiction in Time of Peace by the Internstional Law Association, Vienna, 
Session, 1926 (Annuaire, Vol. 32 (1925), p. 526); International Law Commission, 
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revigai on, with exelusi c onie] over vessels. ir too 

Con to the contrar, in the sta whose “ae chev cari on. 
s.ibject to the samc contio; freedom i. lay subiadi ro oa 
avvial circulation over the high seas.” As the high es 7 : 
o” the international community, the right of 7 regulation: ime. 
by the international community.® 


II 


“he doctrine of the continental shelf is the outcon:> of ouie 
p ivoleum is highly needed, that geologists have located grezi > 
y tvoleum below the waters of the continental shelf av 1 {F+ 
p ovress has made possible the extraction of this oil. k: one Bes 
tov of contusion and abuse we must, with Mouton and Sece, ; 
the doctrine of the continental shelf as restricted to ihe probia 9 
resources in the seabed and subsoil of the continental self. >r 15 
the doctrine was inaugurated by President Truman’. Pro tow: 
September 25, 1945, which makes it perfectly clear thai it is not 
te jufringe upon the principle of the freedom of the hish so: 
ecually clear that the doctrine in this restricted sense i> entire? 
f ori, and ha. nothing to do with, the completely differs it preted 
tievitorial sea, the contiguous zone, and high-seas 7sher ics, 
number of proclamations and statutes have more or i.ss `c 
restricted doctrine as claimed in President Truman’s Procleu:. 
But the question whether the doctrine of the continental sii. i 
this strictly limited sense, is already a new rule of ene’ w 
international law, is today still controversial: in the affir vo. \ 
Lowvierpacht® as early as 1950, also Verdross in 1955; °° ir te 
s ist, the arbitrations by Lord Radeliffe in the Qatar Á :ware o.t 
Asquith of Bishopstone in the Abu-Dhabi Award, as well as, c- 
Mouton, Scellco, Guggenheim and this writer. In this wr i 
a new norm of international law has not yet come into cxistcu .. 


R. soit of the Fin Session, 1955, U.N. General Assembly, 10th Sisa, 0 
Siop. No. 9 (A/2934); 50 A.J.I.L. 190 ff. (1955). 
In ditut do Droit International, Session de Lausanne, 1927, 33 An 
sa ` ie 
. John Colomhbos, Tho International Law of the Sea 56 (3rd cd., Le 
Georges Seelle, Plateau Continental et Droit International (Paris, uoo, 
(untemalan Petroleum Low, 1949; Petroleum Act of the Phu 
Mod mations of Saudi Arabia 1919; of Israel, 1952; British-Ven: scl: - ’ 


Jh ar + Orders in Council (Bahamas and Jamaica, 1948, Britis: He idu 
+¢4, 1930}; nine Proclamations by Arab Shceikhs in the Persi? G. 
4 esa, 1950; tie Brazilian Decree, 1950; Declaration of Polisi: 3, 


tl fvt +) 27 Daiti-h Year Book of International Low CT. 


Le orpacht, ep. ci note 2 chove, pn. 631 123, 
sh Wot ox Viteerrecht 205 (Or ed, Vienno, 1955) 
wo Tott Ce Dny Teterps ‘ional, Part , { ` 
e i ws 
tepat i fey, Peter ng Continental: nuevo dered or 


Poy ote be being ae Diacciio do México 207~225 (33533). 
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we ure witnessing the formation of such new norm. This is also the atti- 
tude of the International Law Commission. In paragi.ph 73 of its com- 
ments on the definitive Draft Articles on the Continental Shel, the Com- 
mission clearly states that there is no question of giving the authority of a 
legal rule 10 a unilateral practice resting solely upon the will of the states 
concerned. But it adds that it regards this practice as supported by con- 
siderations of legal principle and convenience. Lauterpacht, Francois * 
and Phleger ** agree that it is necessary to strike a just balance between 

the legitimate interests of the coastal state, viewed in the light of reason- 
nb'eness and fairness, and the requirements of the international community 
at large; the IDDIE must be compatible with the norm of the freedom 
of the high seas. 

, The Seaia BS which international law lays down for the coming into 
existence of a new principle of customary general international law,™ have 
not yet been fulfilled. | It is correct that international law does not deter- 
‘mine how long such usage must have existed; even a relatively short time 
may suffice. It is true that the practice need not be universal; but it must 
have been applied by the overwhelming majority of states which have 
hitherto had an opportunity of applying it. This is not the case.* From 
the point of view of the necessary requisite of the opinio juris, the circum- 
stance that the proclamations claim a right, even an exclusive right, must 
be considered. These claims cannot be based on a pre-existing norm of 
international law, neither on the so-called principle of contiguity which is 
not a norm of international law; nor, as Mouton tried to do, on the freedom 
of the exploitation of the high seas, since here an exclusive right is claimed. 
Moreover, the claim cannot be based on the acquisition of sovereignty 
through effective oceupation of a res nullius. When earlier writers spoke 
in these terms, they were thinking only of cases of mines and tunnels, 
durting from the shore" Occupation is a means of acquiring sovereignty 

or the first occupant.’ Paragraph 72 of the comments of the International 
Law Commission on the draft articles states clearly that the rights of the 
coastal state over the continental shelf are independent of occupation, 
uvtual or fictional, and of any formal assertion of these rights. It is sig- 
uificant that the earlier proclamations are in the form of a declaration of 
annexation, whereas later proclamations, such as that of Australia, are 
„merely, declaratory in nature. {As Gidel ** pointed out in 1951, the doctrine 
vof the continental shelf is not a development of any pre-ex ‘isting inter- 


13 ‘“fSome Aspects of the Extension of National Sovereignty to the Adjacent Sea,’’ 
1 International Relations 79-93 (London, April, 1955). 

1* Herman Phieger, ‘‘Recent developments affecting the regime of the high seas,’’ 
32 Do t. of State Bulletin 934-940 (June 6, 1955). 

a5 Jovef L. Kunz ‘*The Nature of Customary International Law,’? 47 AJIL. 662- 
669 (1953). : 

16 About fifteen states have applieu it; but many important states, suea as th: United 
King-iom, as far as the mother country is eoncerned, Erovee, Italy, Sprim, West 
Gera any, the Scandinavian states, Japan, the Soviet Union, have not done so. 

17 Sco Oppenhcim-Lautorpacht, International Law, A Trea ise, Vol. I, pp. 575-580 (7th 
cd, Loudon, 1948); Colombos, op. cit. note 6 above, pp. 6-58. 

n» Cilhert Gidel, La Plataforma Continental (Valladolic, 19313. 
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-ational norm, but a co; o otely new cCovelovwent. i. 1 1 

Lav Commision ates n paragraph 72 that “all the o etr 
ecneral utility provide a sufficient. besis for the p ‘eloi <” 
ignts of the coastal state,’ which, it is added, ‘‘are in so wey 
wita the principle of the freedom of the sea.” | 

Another strong argument against the theory that he ood: 
continental shelf already constitutes a new norm of geners] : 

_iatermationa’ law,\is the fact that this doctrine is st 1 ferw 
cas-ion, that the International Law Commission treats‘ ., peti o: 
c7 codification, but of progressive development of ints net o:i 
‘xc draft articles of the Commission do not constitute n.s» < 
` ztional law, but merely proposals de lege ferenda. 

The draft erticles recognize the sovereign right of the eo. «t 
+20 mineral resources of the continental shelf ;) thoy Ceal or > 
problem. The draft articles try to keep this new right stricu i0 
vith the principle of the freedom of the high seas. The remo 
coastal state do not affect the legal status of the superje:ent vatri» 
gcas nor ef the airspace above the superjacent wate + 1¢ 
therefore, hes nothing to do with the very diffcrer: prob ci., 
terr-torial sea and the contiguous zone,’ problems Wit which. 
national Law Commission is dealing separately.) The use os tii 
jzecnt waters for all nations is protected ; the codstal ste’o may om 
te establishment or maintenance of submarine cablei; Hs sw 

avd exploration must not result in any unjustifiable int. rferor => 
icz or fish production, nor with the freedom of navigaticn. Sies 
hos, therefors, nothing whatever to do with the praolen ol o 
fi-hories. Thc right of free navigation is, where neeecssovy, sioen 
t's coastal steta cannot establish installations or safety «one ito. 
i rorrow ch: imels or on recognized sea lanes essent sl ic te: 
nevivetion, even if such installations are necessary for the cayo t 
© ploration of the resources of the continental shelf. ` 

Put these dvoft articles arc merely proposals de lege frrenasa riz 

pohi’s are oxtremely controversial and subject to er‘ticis-:. 
ip tence, stati that the cortinental shelf “begins ‘oat, de e" 
thy ierritorial sea.” It is aot possible to determine tke be. 
co tt mental shelf, as long as there is no generally agreect noi» 
ih. meximum width of the territorial sea. 

`t ig extremely unfortunate that the Commission has nov « 
ty rirg from *‘mineral” to ‘natural’? resources. TH- err 
xo ou sate severeien rights over sedentary fisheries; the ` 

“; £27 6cdentary fisheries has been dropped. It give i> 
“y ex% ivo protective rights, but also exclusis. ò: 
w30 of setio nis only; this means a compltrs =œ 
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yy Mi eod hae goes sarthes: it (breat a 
E ter ea aud, ultimately, fec- . 
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correct attitude of the International Law Commission, that tke problem 
of high-seas fisheries, including sedentary fisheries, is entirely independent 
of the doctrine of the continental shelf and must be regulated by treaties; 
it thus confuses the problem and gives some appearance of legitimacy to 
highly extravagant claims by a number of states, to a clear abuse of the 
doctrine of the continental shelf. \ It is highly to be regretted that the 
Commission, inspired by the proposal of Professor (now Judge) Lauter- 
pacht as a member, has taken this strongly retrogressive step. 

` We may conclude? the doctrine of the continental shelf, in this re- 
stricted sense, is not yet a norm of general customary international law; 
but in view of the practice of a number of states, the lack of protests, 
‘and the general consent of writers, with the exception of Scelle,?® who 
also, as a member of the International Law Commission, voted against the 
draft articles, it can be considered as a new norm of general customary 
international law in fieri, in statu nascendi; there is a clear tendency toward 
the coming into existence of this new norm; in time the doctrine of the 
continental shelf, in this restricted sense, will become a new norm of 
customary general international law, whatever may be the fate,of the 
yproposals de lege ferenda of the International Law Commission 


Ir 


Even while the new doctrine of the continental shelf in this strictly 
restricted sense will probably in time become a new norm of international 
law{‘‘the application of the new theory will create many legal problems) 
the definitive ansyers to which will only become apparent with time and 
experience.” “Even reasonable installations by the coastal state for the 
exploration and exploitation of the mineral resources of the continental 
shelf are bound to have their influence on the freedom of the sea; although 
the tendency is to keep the new right, in general, compatible with “the 
freedom of the sea. However, severe inroads into this principle have been 
made in recent times in different ways, such as by unilateral claims to the 
extension of the territorial sea and the consequent extension of the mo- 
nopoly of fishing.” Other such inroads, claiming exclusive rights over 
conservation zones and the right to enforce the law of the state in question 
even against aliens, or even exclusive fishing rights over parts of the high 
seas, have been made in an abusive interpretation of the doctrine of the 
continental shelf. 

_Here belongs to a certain extent the Mexican Proclamation of 1945 


19 Op. cit. note 7 above. He speaks of the feeling of ‘‘hostilité 4 la conception 
hérétique et schismatique du Plateau Continental.’’ 

20 Phieger, loc. cit. note 14 above, p. 939. 

21 Thus, the Soviet Union’s claim to an extension of the territorial sea up to twelve 
miles; Bulgaria’s Decree of 1951 (Mouton, op. cit. note 1 above, p. 328): the extension 
of territorial waters by Yugoslavia in 1948, by Saudi Arabia in 1949, Ly Egypt in 1951. 
U. S. protests were made to Saudi Arabia in 1949 and to Egypt in 1951; British protests 
to Yugoslavia in 1949 «nd to Egypt in 1951. Sce also the Maritime Proclamation No. 
13707 of Ethiopia of 1953 (Mouton, lectures, loc. cit. note 1 above, p. 445, note a). 
There is also a tendeney in Canada toward an extension of its territorial sea. 
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\ hich claims not only ‘fcac’: and all of the uatural res ure = 
u. utal shelf,’ but also announces that Mexico will pre. eed | 
utlize and coutrol the zones of fishing protection.’? | M xico ou 
the character of the waters superjacent to the continental suc 
svas open to freedom of navigation, and claims only the peramoiw < 
o” control of fishing protection zones, but not exclusive fishin 
Mexico has also extended its territ@pial sea. ~ 

- Tcveland, by the law of 1948, claims the right to estrblis) co.: 
zonos within the limits of the continental shelf, wherei) al! fehe 
b> subject to Icelandic rules and control. Iceland hes aly; exten 
t critorial sea to four miles. ; 

in this category belongs the Proclamation of the Preside‘ o 
Korea of 1952 and the establishment of the so-called ‘Syanrin 
Liuc.” South Korea proclaims that it holds and vxereiis v 
sovereignty over seas adjacent to Korea to protect, presei ve. ard wi 
tional resources. Reference should also be made to the Procian.rt 
the Governor General of Australia of September 10, 1953. 

Protests against Iceland’s action were made by the Uiited Kii: 
1950, by Belgium and The Netherlands in 1951; Japan preteste! 
the South Korean proclamation in 1952. These unilateral aeticy 
al.cudy brousht about a number of international confi ets, su n a 
between Japan and Australia, and between Japan ard South “orce 
iatter threatens to fire upon Japanese fishing vessels violai ner ars 
sct Rhee Line.** All these claims have nothing to do wit.’ the real di 
of the continental shelf, but, just as the even more far-reacline: 
which will be discussed in the next chapter, constitute mor2ly “>. 
roveous application’’ of this doctrine.”® 


IV an 


The more far-reaching claims made by South or Central aum 
Steics clearly show what Seelle has called “le cuructéce infubion 
of these unilateral proclamations. Among these is first of all ik: . 
taian Presidential Decree of October 11, 1946, by which the Exe 
tissues a categorical proclamation of sovereignty over the Jr-:. 
Continental Shelf and the Argentinian Epicontinental S:a. T. 
newly created concept is defined as ‘‘the waters covering ihe su 
nletform.’? By this Decree ‘‘the Argentine Epicontinental S» 
catel Shelf arc subject to the sovereign power of the Nati > 
contradiction to the real doctrine of the continental sh: f, 


Text in 49 A.J.I.L. Supp. 102-103 (1953). 
c Mouton, lectures, loc. cet, note 1 above, pp. 443-449; LLD IE 


+. . Contirental Shelf °° 3 International and Comparative Ly 7 o L 
Ola. tet. PL O'Conichll, ‘*Sedentary Fishories «m1 A 4, = age 
Si AGAL ta. 187 209 (1973); Zengo Ohira, fae joo oyo o oca 4. fe, 
enon uau Of iko Mtot r ashi Academy 86-96 (5314) 

P TR Nar ne Nov os 1955) ped. 
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proclaimed over the superjacent waters, which are part of the high seas.?¢ 
True, freedom of navigation is recognized; but this recognition ‘‘would 
appear to mean no more than a right of innocent passage,” è?! which also 
applies in the territorial sea; the right of free fisheries is not mentioned; 
the claim amounts to an enormous, unilateral extension of the territorial 
sea.” 

The Panama Constitution of March 1, 1946, proclaims sovereignty 
over the continental shelf and the airspace above it. The Panama Decree 
of December 17, 1946, states that for the purpose of fisheries in general 
jurisdiction over the territorial waters extends to all the space above the 
seabed of the submarine continental shelf. 

Even more far-reaching—and, at the same time the starting-point of 
very important developments—is the Declaration of the Government of 
Chile—a country which practically has no continental shelf—of June 23, 
1947. Sovereignty over ‘‘the whole continental shelf of whatever depth”? 
and of all natural resources of its seabed and subsoil is proclaimed. 
Sovereignty is further claimed over the adjacent seas, whatever their depth 
may be, to the whole extension necessary to reserve, conserve and utilize all 
natural resources of whatever kind; vigilance will be exercised, particu- 
larly over fishing, to prevent the exploitation or extinction of these re- 
sources to the detriment of the inhabitants of Chile. Territorial waters 
are extended to the high seas within a perimeter of the coast and a parallel 
imaginary line projected into the ocean at two hundred miles from the 
continental coast of Chile; even this demarcation line may be modified or 
expanded at any moment the Government of Chile deems it; convenient 
to do so. 
~ Argentina, which has a vast continental shelf, in places a thousand kilo- 
meters from the shore, unilaterally annexed this vast portion of the ocean. 
Chile, which has no continental shelf, extended its territorial sea uni- 
laterally for two hundred miles into the ocean. The Chilean Declaration 
was followed by Peru’s Decree of August 1, 1947. Ecuador’s Decree of 
February 21, 1951, claims that the continental shelf to a depth of two 
hundred meters and its natural resources belong to the country and that 
Ecuador will control the corresponding fishing area. It states that for 
the purposes of fishing, the territorial waters will be considered to comprise 
twelve miles. But Ecuador later adopted the Chilean-Peruvian distance 
of two hundred miles. / 

Then followed the Congressional Decrees of Honduras, amending the 
Political Constitution of March 7, 1950, and Article 7 of the Constitution 
of El Salvador of September 7, 1950. Of the same type is the legislative 


26 Kwang Lim Koh stands for extension of territorial waters superjacent the conti- 
nental shelf and wants to include fisheries in general; on the other hand, he proposes 
the criterion of technical exploitability (‘‘The Continental Shelf and the ILC,’’ in 
35 Boston Univ. L. Rev. 522 740 (1955)). 27 Phleger, lor. cit. 939. 

2s On the Argentinian thesis see the writing of an Argentinian author, Teresa H. I. 
Flourct, La doctrina de la plataforma submarina (Madric, 1952). 

29 Article 209. 
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Deeree of Costa Rica of September 28, 1948. But the Cesta Riva 
November 2, 1949, states that the previous decree 


does not ignore the rights of other states on the basis of ra: 

In conformity with this principle, the process of conclusion o° 
has started; this treaty policy, based on the recognition sf tx . 
mate rights of other countries, a policy which is in conformit > 
international practice, is convenient in order to clear un the p'o 
decree which has lent itself to twisted interpretations. 


The greatest importance, as far as these extravagant claisis a: 
cerned, must be given to Chile, inventor of the thesis of <he tor «> 
waters up to a minimum of two hundred miles and initiator Gt the Co 
Poruvian-Ecnadorian treaty on this point.” In August, 1952, ci ` 
initiative, a conference of these three countries °° was held in Se 
Chile; this writer was in Santiago during the conference. The Sev 
Conference of 1952 produced three instruments: first, the Declara m 
the Maritime Zone, which states that the old extensions of the ter ‘: 
sea and of the contiguous zone are inadequate for the conserve tice. 
velopment, and utilization of the flora and fauna resources to whi s 
coastal states are entitled. Hence, the three states proclaim as ‘he c 
of their international maritime policy sovereignty and jursdietio: + 
the seas adjacent to their coasts up to a minimum distance of ivo Ta œs 
miles from their respective coasts.2+ This sovereignty inch dis el 
ercignty and exclusive jurisdiction over the seabed and su soi! a. v4} 
time zone. The two-hundred mile zone will also be applied accird > 
or groups of islands. The right of ‘‘imnocent and inoifensive par: 
through this zone is recognized. The three governments will co 
-o-\ventions for the application of these principles and enact seneral u 
“ov the regulation and protection of high-seas fishing and huntinr i 
ihis vone. There is, second, the Declaration concerning fiskiye 
Seth Pacific. The third instrument provides for the crganizatioy > 
Permanent Technical Commission. 

Ir the middle of 1954, when they learned of the O: ass], expe“. 
ihe three countries decided to convoke the Permanent Commission «1 
mei in October, 1954, at Santiago, and adopted a series cf rcsclutios 
eluding one for the convocation of a second conference ., which 
Devember, 1954, at Lima, Peru. A number of instruments wes aa ; 
Wirst, a complementary convention on the maritime zone of tvo nau 


+E 
T 


i) Primero Conferoncia de la Explotación y Conservación de las Riqu zo. 1f 
1 Po-ifico Sur. Seo J. M. Yepes, ‘El problema del mar territorial ¢ , 

crn plataforme submarina ante el nuevo derecho internacional, ’? Revi t. 
No >, at pp. 45-69 (Bogotá, Colombia, 1955); José W. Villacres Mosto o L: 
Li vanien Internacional de los Estados Hispanoamerieanos 237-253 (Gw yro. 
* slo Tho defense of the two-hundred mile limit of territori“ woi is iv 
can ga, former “oreign Minister of Ecuador, in 10 Miami Laws Q ci uv 
Stanu ri, 1956), cad the defons of the legally correct sicmdpo’ it e’ th t.i 
vsar Bayitch (ibid. 499-506). 

86 Test une oistancin minis, do dosciontes millas marita: few uoo 
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piles. On the basis of the Declaration of 1952 the three states obligate 
“themselves to proceed by common accord in the juridical defense of the 
principle of sovereignty over a maritime zone up to a minimum distance of 
i two hundred miles. They - promise each other consultation and close e co- 


ea a ae 


operation, in case one of these countries. receives, claims or ` protests | or in 
case an action is brought before general or T special courts or arbitration 
tribunals. In case of a violation ofthis maritime zone, each state will give 
notice immediately to the other states for the purpose of agreeing on 
adequate measures, 

The second instrument contains the ratification of the resolution adopted 
by the Permanent Commission concerning the taking of legislative and 
other measures for the effective protection and development of the indus- 
tries dedicated to the exploitation of the products of the sea. Third, there 
is the convention on the application o of sanctions against violations by 
nationals 07 or aliens. There is, further, a convention ¢ concerning measures 
of vigilance | and control of the maritime zone of the contracting parties. 
Another convention deals with a system of licenses for the exploitation of 

| the resources of the South Pacific. Finally, a convention provides for a 
regular annual meeting of the Permanent Commission. We see, therefore, 
the establishment of a permanent regional organization. 

A the prineiple of territorial waters up to two hundred miles was incor- 
porated in the draft treaty on territorial waters elaborated by the Inter- 
American Juridical al Committee in 195% for submission to the Inter- 
American Council of Jurists. The Hispanic-Luso-American Institute of 
International Law, at its session in São Paulo, Brazil, in 1953, adopted a 
draft treaty on territorial waters. “Article II of the draft treaty gives 
to the coastal state sovereignty over the continental shelf for the purposes 
of exploration and exploitation of its natural resources, and authority and 
jurisdiction to regulate fishing and hunting within the whole extension of 
the waters covering the continental shelf. Article III gives to the states 
which have no continental shelf the right to regulate fishing and hunting 
in the zones of the high seas adjacent to territorial waters up to the limit 
of two hundred miles. These proposals, although they have no foundation 
in international law, do not go so far as the claims of Chile, Peru, Ecuador, 
and other states. 

It is not to be wondered at that all these unlawful claims have met with 
many and strong protests: protests by the United States to Chile and Peru 
(1948), to Argentina, Ecuador and El Salvador (1950); a similar protest 
implied by the French note to the British Government (1951). There are 
British protests to Peru and Chile (1948), to Costa Rica and El Salvador 
(1950), to Honduras and Ecuador (1951). 

Neither is it to be wondered at that(th these extravagant and unlawful 
claims have already led—and certainly will lead—to international conflicts. 
1 On March 27, 1955, Ecuador * seized two American vessels, the Arctic Maid 

\ and the Santa Ana, some fourteen to twenty-five miles west of the Island of 
Santa Clara off the Ecuadorean coast. In the course of seizure one Ameri- 


32 See Phleger, loc. cit. 937; Yepes, op. cit. 50-51. 
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cel Scaman was seriously wounded by gunfire from ar Eev 

vessel.) In spite of a strong protest, fines of more the. $10,673 
pascd on the two vessels. This situation led the Unite States Cu. 
cuact on August 27, 1954, a statute °? providing that v hen an An 
flag vessel is seized by a foreign country on the basis of « ‘aims to ^% 
watcrs not recognized by the United States, and a fine musi be 
order to secure a release of the vessel and crew, the owners shal] h 
bursed by the Treasury upon certification by the Seere’ary cf e. 

The most dramatic incident, up to now, is the Orassis i 
November, 1954, Peruvian war vessels and airplanes seized íve v` 
v.sscls owned by A. S. Onassis and flying the Panamarian fles. ` 
thse vessels were captured about one hundred and twenty-» x 1i 
th. Peruvian coast; two others were attacked with bomb. and iar y 
fire by Peruvian air and naval units, while three hundred rics 
coast; later the factory ship was attacked by a Pertvian pire . 
hundred and sixty-four miles off the coast.) These vessels were tas 
a port of Peru which had labeled this expedition as ‘pira eri, ` 
summary proceedings were instituted on November 17, 195-1, aguti-: 
masters of the five vessels for breach of Peruvian regulations, iz the Ci 
of the Port Officer at Paita on November 26, 1954. The five nm” 
the owners were ordered to pay a fine of three million į olla. +> <°: 
dzys; the ships to remain impounded as a security for tle peyi‘. 
fine and to be released upon its payment in full? The reas sit: 
court in this case makes it perfectly clear that Peru cousidirs tie tu 
Pacifice up to a minimum of two hundred miles as Pc 'uvian teri +, 
sca. The ships were either caught within the 200-mile lirit or, >° 
farther off, the right of ‘‘hot pursuit’? was claimed.’ 't is vertices 
specified that hunting and fishing in territorial waters (ic. with 
20')-mile Iimit} is permitted only to Peruvian nationsls en: to 21 
dc viviled in Peru; foreign vessels are not permitted io f -h “in terr <9 
weters.’? Whaling can be carried out by a citizen or an ¿lier don iv ve 
Peru only on the basis of a license; it is necessary to apply for a six. 
concession. Further, any person or undertaking intending to jish o1 m 
either in coastal or deep waters is required to apply to the Su 
Government for a license; this provision applies to individ als ard e~ ~ 
tions, national or alien, whether domiciled in Peru or not, operatiny. +' 
ar outside of territorial waters. } 

The Onassis incident is thus a new, successful application cf {x < 
‘or the violation of a national law which is clearly in centred’? 1 
nicruational law. The United States and the United Kined' > ps 
10 Pera, concerning this incident; so did Panama, which furnisne i i 





& GS Stat. 883. 

L PMleaer, loc. cit. 937; Yepes, op cit. 50; Seclle, op. cit. 45-51. 

© tko Revista Perneva de Derceho Internacional 263 (1954). Env’. tod 
A.J T., 575-577 (1955). Seo alto Enrique Garefa Sayin, Note coh ay 
sratitima aol Poi: Defensa de las 200 millas de mar perna: arts ji 
<a ‘e-ejones (Linan, 1955, pp. 62). 
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tion to the Organization of American States. But little else was done; 
no action was brought, no discussion was held in the United Nations.) 
Onassis seems to be at the moment an Argentinian citizen, where the Peron 
thesis of the Argentinian Epicontinental Sea prevails. Panama, whose flag 
the vessels were flying, is not a powerful state; the crew seems to have con- 
sisted of citizens of West Germany which only recently won full sov- 
ereignty. Onassis was fully insured in London and the United States and 
paid the fine under a ‘‘reservation of further developments.”’ 

But it is clear that the attitude of these three South American states 
is bound to lead to further international conflicts. That this is so, was 
recently illustrated by the failure of the negotiations between the United 
States and these three states.® The negotiations took place between 
September 14 and October 5, 1955, at Santiago for the purpose of con- 
cluding an agreement for the conservation of fishery resources of the 
Eastern Pacific. Behind these negotiations lies the legal controversy be- 
tween the United States and these three countries The United States 
naturally does not recognize the declaration of a two-hundred-mile limit 
of territorial sea and has protested against these unilateral declarations as 
being ‘‘directly in conflict with the well-established principle of the free- 

dom of the seas.” The United States proposed that the legal controversy 

over the two-hundred-mile limit of the territorial sea be submitted to the 

International Court of Justice; but the three countries ‘‘were not pre- 

pared’’ to submit the issue to the International Court. \The United States, 

nevertheless, agreed to open negotiations for an Snes for the con- 
servation of fishing resources of the Eastern Pacifie in conformity with the 
conclusions on technical aspects of fishery conservation approved by the 

U.N. International Technical Conference on the Conservation of the Living 

Resources of the Sea.?? The United States made proposals for a Conserva- 

tion Agreement and directed attention to the work of the Inter-American 

Tropical Tuna Commission. But the legally untenable attitude of the 
CEP (Chile, Ecuador, Peru) countries, regarding the two-hundred-mile 

limit of their territorial sea prevented their acceptance of the United States 

proposals. They wanted the agreement to recognize the right of the 
coastal state to exclusive control of fisheries out to twelve miles from its 
shores and also in areas which each coastal state would unilaterally desig- 
nate as constituting ‘‘areas traditionally exploited’’ by it. Fishing within 
these two classes of areas was to be controlled by licenses issued by the 
coastal states. The CEP countries further wished to have exclusive juris- 
diction to enforce the regulations within a two-hundred-mile zone and, in 
addition, to occupy a preferential position with respect to any quotas gov- 
erning the quantity, kind, ete., of fish taken which might be established 
pursuant to the conservation program. 

The insistence of the CEP countries on inserting in any agreement 
provisions which would in effect recognize their claims to exclusive juris- 





36 ‘‘Santiago Negotiations on Fishery Conservation Problems among Chile, Ecuador, 
Peru, and the United States,’? 33 Dept. of State Bulletin 1025-1030 (December 19, 
1955). 

37 Rome, April 18-May 10, 1955. 
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diction over large areas of the high seas off their coasts, proved to ‘uc : 
insuperable obstacle to the negotiations, which, in consequence, \ > 
suspended as fruitless. 


Yv 


The claim of the CEP countries was defended at the end of 1952 b: 
Andres A. Aramburú y Menchaca, Professor at the University of Li:-. 
The Peruvian thesis was recently ably defended by Enrique Gai‘: 
Sayán; °° the claims of the CEP countries are strongly, but less ably 
defended by Yepes,“ Professor of International Law at the University 


of Bogotá, , Colombia, and a member of the International Law Commissinu. 
It seems important to show, point by point, the untenability in law of al" 
these arguments. 

Whereas Yepes often correctly speaks of the ‘‘policy’’ of the Cli? 
countries, he identifies it in other places with the international law actua'ly 
in force. There is also a constant confusion between the doctrine of ihe 
continental shelf in its true sense, as it appears in the Truman Proclamia- 
tion and the draft articles of the International Law Commission, and mvch 
more far-reaching claims by other states which have a continental shelf 
and with the claims of the CEP countries of which Chile and Peru have 
no continental shelf. There is a permanent confusion between the new 
doctrine of the continental shelf and three other completely different prob- 
lems: territorial sea, contiguous zone, and high-seas fisheries, problems 
which all have been separately and very differently handled by the Inter- 
national Law Commission. Yepes introduces the ‘‘theory of compensa- 
tion,’’ in spite of the failure of the Commission to accept it on his proposal, 
It is clear that a new norm concerning the continental shelf can only apply 
to states which have a continental shelf. To give the right of exploring 
and exploiting the mineral resources of the continental shelf to states which 
have none would be meaningless. Neither can the theory of compensation 
be bolstered by the invocation of the ‘‘principle of juridical equality of 
states,’’ which, as the author correctly states, is of transcendental isa- 
portance in the Organization of American States. This principle, like 
the principle of the equality of citizens, means equality before the law, but 
not necessarily equality in law. We wonder what compensation Pro- 
fessor Yepes proposes for the landlocked countries of Bolivia ard 
Paraguay. Yepes writes that the thesis of the CEP countries is ‘‘far frou 
any local egotism’’; but he states himself that the only way for a state ic 
expand nowadays is by expansion of its territorial sea. 

He states that the principle of the continental shelf is already a nor 2 
of the ‘‘new’’ customary general international law; this, as we have see , 
is hardly true of the doctrine of the continental shelf, even in its restricted 
sense; furthermore, the CEP claims have nothing to do whatever with the 
doctrine of the continental shelf. It is only too frequent today to invoke 

38 ‘í Character and Scope of the Rights Declared and Practiced over the Continent. 


Soa and Shelf,” 47 A.J.I.L. 120-123 (1953). 
88 Op. cit. note 35 above. 40 Loc, cit. note 30 above. 
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mere proposals de lege ferenda or unilateral claims as norms of the ‘‘new”’ 
international law and to try to give such claims, which have no foundation 
in international law, the dignity not only of a new but also of a ‘‘ progres- 
sive’’ international law, whereas they constitute, in fact, a strong and 
dangerous step backward. Like Aramburt, Yepes, in contradistinction to 
the International Law Commission sees in the unilateral nature of these 
claims no obstacle to the development of new international law. The 
untenability of his reasoning is shown by the circumstance that he men- 
tions at the beginning the ‘‘significant’’ fact of the absence of protests; 
but he does not tell us that this absence of protests is true only with regard 
to the new doctrine in the sense of the Truman Proclamation. Nowhere 
does he even mention the great number of strong protests made against all 
unilateral claims which transcend the most restricted form of the doctrine 
of the continental shelf. 

A principal argument of Yepes, as well as of Garcia Sayán, is that the 


“| outmoded. Yepes, in drawing on this argument, makes completely in- 


f ree-mile limit of the territorial sea, even if it was the law, has long been 


correct statements, and confuses this problem with the very different 
one of the contiguous zone. Neither problem—territorial sea or contiguous 
zone—has anything to do with the doctrine of the continental Shelf. 
It is incorrect to state, as Yepes does, that ; only the United “Kingdom— 
this ‘imperialist state which invented the | three-mile liniit”’dnd perhaps 
Holland actually uphold the three-mile limit. The _three-mile limit is 
as upheld by the Utd Kingdom, the United _States, Germany, 


world and “most o of its naval - “power. “It is amazing to see Yepes Writing 
that the United States is ‘only ‘‘paying lip service’’ to the three-mile 
limit. Exactly the contrary is true. Yepes refers to the ‘‘famous liquor 
treaties of 1921 (sic!).’? The British-American Liquor Treaty of 1924 4 in- 
volves the very different problem of the contiguous zone, which is a part 
of the high seas. Does he not know that this treaty in Article 1 expressly 
reaffirms the three-mile limit of the territorial sea? This treaty became 
necessary precisely because of British objections to acts by American 
authorities outside of the territorial sea. Article 2 of this treaty reads: 


His Britannic Majesty agrees that he will raise no objection to the 
boarding of private vessels under the British flag outside of the limits 
of territorial waters by authorities of the United States. 


The International Law Commission drafted a special article concerning 
the contiguous zone. Philip C. Jessup ¢ wrote recently: 


etually one knows that the United States Government is firm and 
[consistent in its support of the thrée-mile limit as the limit € of ' terri- 
\(torial we waters over which a state has sovereignty. 





1143 Stat. 1761. 
42¢¢The International Law Commission’s 1954 Report on the Regime of the Terri- 
torial Sea,’’? 49 A.J.I.L, 221-229 (1955). 
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P'iicger states: ‘‘Consistent with its support of the prin. ole. ? 

vu ihe seas, the United States has always adhered to thy three 11) e 

and ‘‘from the time of Jefferson (the three mile ruie) has been sių 

by the Department of State, by court decisions, and by treaties 

U. S. v. California“ the Supreme Court of the Unite: States Le 

waole judgment on the three-mile rule. The U. S. Submerged Lau... 

of May 22, 1953, sec. 4,4¢ ‘approved and confirmed the seaward hots: 

. as a line of three geographical miles distant from its coast '3 

as Yepes not seen the protests of the United States and other <: 


os he not read the United States comment to the International Lew t:> 


mission ? 45 

Yepes states that the three-mile limit as a maximum limit i, : 
ruie of general internationa] law, because it has not been geaora' 
‘vented; but he contradicts himself when he claims that a now re 
“American International Law” has come into existence, where il 
certainly no general consent. ‘It is true that neither at The Hagen in L 
nor at the present meetings of the International Law Commission, <2 
agreement be reached on a maximum limit. But it is also true, c+ > 
above-quoted United States comment and Philip C. Jessup stete, i! 
‘claims up to three miles are universally acknowledged to be valid +: + 
international law, while wider claims are not.’’“® “It has also ĉo he ot 
into consideration that the maximum claims in 1930 were up to sixi à 
today and in the proposals of the International Law Comission the a 
mum eonsidered is twelve miles; this is a very different thine frer v 
hundred miles. [‘It is fantastic to assume,” writes Philip O. Jo~ 
“hat the International Court of Justice would ‘‘sustain the Pervvien i 
19 sovereignty over two hundred miles of the Pacifie Ocean.” = NX’ 
cs Yepes and Garcia Sayán do, can the decision of the Iniernetions1] Cn 

Justice in the Anglo-Norwegian Fisheries Case *® be sucvessf all. 


ae ar this decision lays down that the delimitatien oi cerritori: 


waters “is not a matter depending merely upon the will of ihe ec?si 
sate,” but thai ‘the validity of the delimitation with regerd to sth 
states depends upon international law,’’ There is a problem of the ri 


inum limit of the territorial sea; but it has nothing whatever 1o dòt: 


ihe new doctrine of the continental shelf, as claimed in ths Ta w 
Proclamation and as proposed in the draft articles of ine Taterrat on 
Law Commission. Paragraph 68 of the Commission Report on it: 1 
Session (1953) *° emphasizes the ‘‘safeguarding of the prinziple of iM 
‘vecdom of the superjacent waters and the airspace above `t.” Perez. 
-3 stresses that Articles 3 and 4 are ‘‘couched in catezori-ai tor 
-arevraph 87 emphasizes that 

43.399 T, S. 19, 804 (1947). 


‘t DPab, Law 31, 83rd Cong., Ist Scss. (H. Res. 4198); 67 Stat. 29. 
37> Noe. A/CN.4/90, March 29, 1955, pp. 33-35. 


S'er S > Gereld Fitzmaurice in 31 British Year Book of Inter iatu vof Lies, ptt oOx 


4 PTA- 7H, 38% 386 (1954), 47 Loc. cit note 42 abao. 
(.1' LCs. Report 116. 
JON, Corer l uassembiy, 8th Sess, Official Records, Supp. No. 9 (4/2138 
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ie ithe new regime of the continental shelf, unless kept within the con- 
" fines of legality and of impartial determination of its operation, may 
constitute a threat to the overriding principle of the freedom of the 
iL seas and to peaceful relations between nations. 


In the Report on its Seventh Session (1955) the International Law 
Commission, in Article 3, dealing with the breadth of the territorial sea, 
recognized that international practice is not uniform. But it also stated 
that ‘‘The Commission considers that international law does not justify an 
extension of the territorial sea beyond twelve miles’’ and, further, that 


The Commission, without taking any decision as to the breadth of the 
territorial sea within that limit, considers that international law does 
not require states to recognize a breadth beyond three miles, 


he Comment states that the extension by a state of its territorial sea to 

a breadth of between three and twelve miles is not characterized by the 
' Commission as a violation of international law. Such an extension would 
be valid for any other state which did not object to it; but the Commission 
declined to question the right of other states not to recognize an extension 
of the territorial sea beyond the three-mile limit. The Commission, on the 
other hand, clearly stated that ee beyond | twelve. miles ‘infringe 
laaa Tow: 3 Among t the aaswers by ‘seventeen os ade “those of 
i the United d Kingdom, Holland, and the United States stand pat on the 


three-mile limit. Egypt stands for an extension, not to exceed the limit 
i! of six miles, and for not allowing the extension of the territorial sea beyond 
the six-mile limit so as to safeguard the principle of the freedom of the 
open sea; Haiti would be satisfied with a breadth of six miles. Mexico 
states that, until a rule is proclaimed which is binding on all states, it “it has 
il fixed the breadth of the territorial sea at nine miles. Norway claims four 
i miles. Sweden stands for four miles. The Union of South Africa has 
i adopted the three-mile e limit, but would not be averse to a very limited 
extension—to five or six miles—provided that the necessary agreements 
among states were forthcoming. Yugoslavia—to name a Communist state 
—stands for a_six-mile limit. There are no answers from the CEP 
countries. El | Salvador alone insists on a two-hundred-mile breadth of 
\ territorial sea. It is therefore clear that the overwhelming_majority of 
i states as well as the International Law Commission hold any. breadth .be- 
P yond twelve miles—and, even more so, the two-hundred-mile limit—as 
4 contrary to international law. A judgment of the International Court of 
Justice ‘undoubtedly would be to the same effect. That is certainly the 
reason why the CEP countries, fully aware of the legal untenability of 
their claims, declined the proposal of the United States to submit this 
controversy to that Court. 

Yepes’ invocation of the Panama Declaration of 1939, is, of course, 
entirely untenable, and in fact turns against the author. This pretension 
by the American states as neutrals never was conceived as an extension of 
sovereignty, as an extension of territorial waters. Second, this Declaration 
was protested against by both belligerent groups, Great Britain and 





epee - 
a = 
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Cormany, as a violation of the principle of the freedc.1 of t.e . 
n: ver became law. This shows that even a declaration by al! ia: < 
ove American states is unable to create ‘‘new’’ international law iz 
tion of the principle of the freedom of the seas. Eq ally mter 
Yepcs’ invocation of the zone, mentioned in the Inter-Araerizan Taoa 
Reciprocal Assistance; 5° not only is this zone entirely cifferect fre.. 
zone claimed in the Panama Declaration of 1939, but again it has nyè 
whatever to do with extension of territorial waters. 

Iv is astonishing to see that Yepes invokes the Trumer. Proclariai .. 
“constituting the fullest derogation * of the three-mik limit.’’ F., 
ucver read this Proclamation? He states himself that other Uctin . 
ctu republics ‘‘not only accepted it, but went even farthe.’’ Tt isc 
wrong to state that the Argentine Proclamation was of the same ‘c 
thet of Mexico. He himself states that Chile and Peru hove again tt: 
ed” the doctrine of the continental shelf, that they heave ‘‘esteh » 
new concept of the territorial sea.’’ 

Yepes tells us that the waters above the continental shelf are ‘forve 
epicontinental sea; but certainly not by international law. Men | 
recching proclamations—e.g., the Argentine—invoke,*” in a cleavly . 
toncble way, the wholly different Truman Proclamation as a preedet 
Jue elaims, o2-—like Chile, Peru, Costa Riea—invoke 21 ‘fic ep! 
consensus, concerning national sovereignty over the epiccntincntal sons | 
it i: clear that there is no such international consensus, but, auits 1s ° 
contrary, strong protests by many states and strong d’ssent by « 
‘ading international lawyers. 

Another curious and equally untenable argument of Professor Yen, 
‘he: the Conventions of 1952 end 1954, concluded between Chile, Peru 
“Me. ador are authorized by the U.N. Charter and their certents ere, + 

a. ‘irreproachable.’’ Tt is well known that the U.N. Charte oc. 
29 wtovisions concerning regional arrangements in gencral, Arie 

‘es only with regional arrangements relating to the maiiweaan> 
utcrnational peace and security. Yepes calls the Corvantion, of 197 
cad 1954 arrangements for the maintenance of internat onai peace m 
every end concludes that they are therefore ‘‘as val l as the Neo 
\tleptic Treaty.” The number of errors in this statement in are: 
The NATO is not a regional arrangement in the sense of Ariice 52. 3 

goliy based on the wholly different Article 51. The Conventions o? œ> 
-ic 1°54 are not in furtherance of peace, but are the very sours: of °° 

tonal conflicts. Quite apart from that, by no stress of the iaz + 

ou they be called instruments of the nature of regional arran's > or’ 

-2 rewtenance of international peace and security. Art :le 2? co. > 
Tz agoments to achieve pacific settlement of local disputes. Ti i. a 

; reac the statement of an international lawyer that these convo 1 o 


ot e Janot L. Kunz in 42 AST. 111-120 (1948). 

etia A rogesi4a más rotunda.’ 

204 ety artoeshle 1 ibe invocation of the International Tav Cow sor 
e axs o” inter ctioral law by the Australian Prorlemotiei of 19 > 





844 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 50 


‘‘irreproachable from the point of view of international law.” Even if 
we would concede for a moment what of course cannot be conceded, that 
Article 52 would apply; these conventions, even now, would not only not be 
authorized, but would be strictly illegal under Article 52. “First, such 
regional arrangements must deal with matters ‘“‘appropriate for regional 
| action, ” whereas these conventions claim validity erga omnes. Second, 
į the regional arrangements under Article 52 must be “‘consistent with the 
Purposes and Principles of the United Nations.” Among these is ‘‘respect 
, for and conformity with the principles of international law,’’ whereas the 
| content of these conventions is exactly in violation of the over-riding 
į principle juris cogentis of the freedom of the seas. 
Equally untenable is Yepes’ argument that ‘‘these Conventions have no 
less juridical value than the Proclamation of President Truman,’’ that 
\ “what President Truman could do alone, certainly three_states can do.” 
First, the Truman Proclamations do not, as the International Law Com- 
| mission has emphasized, constitute by themselves a new rule of inter- 
national law; second, the Truman Proclamations have an essentially 
different content, which does not infringe upon the rule of the freedom 
(o£ the high seas. j 
Tt is true that even the CEP proclamations recognize the right of 
‘innocent and inoffensive passage’’ through the enormous zone claimed 
as territorial sea. But this is not freedom of navigation: it is only the 
rule of general international ‘law applying to the territorial sea, and 
shows again ‘that these enormous zones are claimed to constitute territorial 
sea under the sovereignty of the claiming coastal states. ) 
¿The “CEP proclamations do not uphold freedom of ER they 
also pose many problems concerning the laws of maritime warfare and 
neutrality. They have nothing to do with certain special claims of juris- 
diction in the waters of the high seas, for these are met by the institutions 
of ‘‘hot pursuit’’ and the ‘‘eontiguous zone’’; they have, of course, noth- 
ing whatever to do with the doctrine of the continental shelf. |The real 
reason for claiming extravagant limits for their territorial sea is to extend 
fishing rights) For under international law, the coastal state has not 
only the right to regulate fishing and hunting in the waters of the terri- 
torial sea, but also to reserve a monopoly of fishing to its own citizens. 
It is the exclusive right of fishing which motivates claims for the extension 
of the territorial sea. ‘‘The maritime states provided with economic 
ability and improved technique are ensured sufficient interest through free 
exploitation of the resources on the high seas,” whereas ‘‘the other states 
without enough power to compete with others in the exploitation are in- 
clined to demand the reservation of resources for themselves.’ 55 
‚But fishing on the high seas can be regulated with binding effect on 
other states only by treaties. These fishing claims have nothing to do with 
the doctrine of the continental shelf, nor with the contiguous zone. The 
International Law Commission has so stated in an unequivocal manner.) 


~ 


53 See Shigeru Oda, ‘‘The Territorial Sea and Natural Resources,’’ 4 International 
and Comparative Law Quarterly 415-425 (July, 1955). 
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This regulation is not, as Yepes states, a right for each state :9 ley cu 
the rules itself ‘‘in self-defense’’; it must be done by treaties, aad 1. 
treaties have been concluded for this purpose.** Wholly in this sense . 
the draft articles of the International Law Commission concerning £- 
eries. “fn paragraph 95 the Commission particularly stated that, evc: 
where a coastal state is directly helpless against wasteful and predati) 
exploitation of fisheries by foreign nationals, unilateral action of sl? 
protection is at present probably illegal. ) Uhe draft articles foresee cx 
clusively international action. ) The British comment to the Commissior 
states: 


In the opinion of H. M. Government no state has the right to enforce 
conservation measures against the fishing vessels of other states outs d 
its territorial waters except by international agreement. Unilatera’) 
declared conservation zones outside territorial waters are illegal : 
being in contravention of the principle of the freedom of the seas. 


A point particularly open to attack in the attitude of the CEP is ik 
wholly | wrong wrong interpretation of of President Tr _Truman’s Proclamation of 1945 
concerning fisheries, although we must agree with Lauterpacht, Scelle, and 
Mouton, that the issuance of this proclamation on the same day, even 
though its content is vastly different from what the CEP countries assert 
it to be, was unfortunate in its consequences. The U. S. Delegation to the 


Santiago Conference also insisted on the fact that 








official or public opinion in the CEP countries labored under consider- 
able misunderstanding in respect to facts relating to U. S. policy 
regarding fishery conservation. 


We must first of all distinguish between protective and exclusive righis. 
Yepes quotes the Truman Proclamation as “reserving the rights of tno 
U. S. to establish protective 7 zones in the high seas, with the object of 
reserving fisheries in these zones exclusively for the benefit of its ovm 
nationals. We can only be amazed at such statements. This misinterpre- 
tation, as constituting a precedent for unilateral claims to large offshore 
areas of high seas for conservation purposes, is of course fully untenabie. 
Che Truman Proclamation, to the contrary, speaks of such zones only 


“where fi fishing activities have been or shall be thereafter developed ard 


maintained by U. 8. “nationals alone”; such regulation is in perfect hər- 
mony with international law. But where such activities are developed 
and maintained jointly by American and other nationals, the establishme i: 
of conservation zones is only possible by international treaty. On t< 
other hand if another state proclaims such conservation zones, the existi; < 
rights of American nationals rust be Fecognized. The character of ic 
zones as high seas is “strongly ‘underlined in the Truman Proclamei'e 
Further, there is no trace in that proclamation of the United States’ c'ai > 
ing exclusive fishing rights. In its protest to Chile the United Stat: . 
stated that 

51 Seo Mouton, op. cit. 46-182; Oppenheim-Lauterpacht, op. cit. note 2 above, 7). 
617-625. 
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the principles underlying the Chilean Declaration differ in large 
measure from those of the U. S. Proclamation and appear to be at 
variance with the generally accepted principles of international law. 


But Yepes writes that the CEP countries are doing the same thing as 
President Truman! It is evident, as Phleger states, that the CEP coun- 
tries, in making these extravagant claims, 


realize the insecurity of their legal justifications, by referring to the 
Panama Declaration which has an entirely different character, by the 
imprecise nature of their definitions, by the attempt to justify them 
on the basis of similar actions by other states, and by the obvious mis- 
apprehension of the U. 8. Proclamation. 


To Yepes’ statement that the CEP countries are ‘‘doing the same thing 
as the Truman Proclamation,’’ we need only cite the sentence from the 
U.N. Memorandum on the Regime of the High Seas which clearly states: 
“There is a fundamental difference between the U. S. Proclamation on 
Fisheries and the South American texts.” 

Another misconception of American policy, as the U. 8. Delegation at the 
Santiago Conference found, is to represent the United States as being 
opposed to the desire of other states to protect and conserve fishery re- 
sources, whereas the United States has entered into more international 
agreements for the conservation of fishery resources than any other 
country. 

Yepes tries to show finally that at least a new ‘‘regional’’ principle of 
‘‘American International Law” has already come into existence; but he 
himself gives the CEP countries the friendly advice to reduce their claims 
—say, to one hundred and fifty miles—so that their ‘‘policy’’ may get a 
general acceptance. He mentions that the Inter-American Juridical Com- 
mittee, in its draft treaty of 1952 on territorial waters, incorporated the 
two-hundred-mile limit. But, although writing in 1955, he does not 
mention the fact that no regional consensus can be found in the Americas; 
that the United States takes a strong stand against the two-hundred-mile 
claim, leading to the failure of the Santiago negotiations of 1955; that 
it was not possible to reach agreement among the American republics, that 
the second Conference of the Inter-American Council of Jurists, held at 
Buenos Aires in 1953, by Resolution XIX returned the subject to the 
Inter-American Juridical Committee for further consideration; that the 
rapporteur of the International Law Commission, Professor Francois, has 
shown that no regional consensus can be found. 

The lack of consensus among the American states also appeared dramati- 
cally in 1956. The Tenth Inter-American Conference (Caracas, 1954) 
resolved in Resolution LXXXIV that the Council of the Organization of 
American States should convoke a specialized conference for the purpose 
of studying as a whole the submarine shelf, oceanie waters, and natural 
resources in the light of present-day scientific knowledge. In consequence 
the Council convoked the Specialized Conference for March 16, 1956, at 
Ciudad Trujillo and requested the Inter-American Council of Jurists to 
make a preparatory study on the legal aspects of the matters to be con- 
sidered there. 
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he Inter-American Council of Jurists. at its third meeting at i 
City (January 17 to February 4, 1956), adopted Resolution X 
the so-called ‘‘Principles of Mexico on the Juridical Regime of the ije: 
“as the expression of the juridical conscience of the Continent, arc < 
applicable between the American States.” These Principles contair i . 
following paragraphs: 


A. The distance of three miles as the limit of territorial wate :s +s 


aap sarin 


insufficient, and does not constitute a rule of general international tav. 


... Each state is competent to establish its territorial waters wi li 


reasonable limits, taking into account geographical, geological, a» i 
biological factors, as well as the economic needs of its population, an 
its security and defense. 70 T 


e mean n pete 


O. . 77 Coastal States have, in addition, the right of exclusive `x 
ploitation of species closely related to the coast, the life of the count -v 
or the needs of the coastal population. . 


tet 


These ‘‘Principles of Mexico’’ were adopted by a vote of 15 in favor to 
1 against (United States) and 5 abstentions (Bolivia, Colombia, Cuba, 
Dominican Republic, Nicaragua). Eleven countries entered reservations, 
among them five which had voted in the affirmative. 

The United States entered a very strong protest and reservation, from 
two points of view: procedure and contents. 

As to procedure: (1) There were no preparatory studies by the Perma- 
nent Committee of the Inter-American Council of Jurists, which it has 
consistently recognized as indispensable. 

(2) The resolution was based on a nine-country draft resolution (Ar- 
gentina, Chile, Ecuador, El Salvador, Guatemala, Mexico, Peru, Uruguay, 
joined later by Costa Rica). In its presentation no statement was made 
by any of the proponents in explanation or justification of its contents. 

(8) There had been virtually no study, analysis, or discussion of the 
substantive aspects of the resolution. 

(4) Pronouncements of the resolution were based on economic and sci- 
entific assumptions which were debatable and for which no support had 
been offered. 

(5) In the drafting of the resolution the United States had no part. 
The resolution was submitted to Committee I; and despite fundamental 
considerations raised by the United States and other delegations against 
the resolution, there was no discussion of those considerations at the onc 
and only session of the Committee held to debate the document. 

(6) The proponents refrained from answering questions and observa- 
tions of the states which later voted against or abstained, and they re- 
jected appeals for more time to consider the proposal. 

(7) The resolution was clearly designed to serve political purposes and 
therefore exceeded the competence of the Council of Jurists as a technical- 
juridical body. 

The United States had also objected to the declaratory nature of these 
**Principles.’’ But Resolution XIV changed this character to a merely 


5834 Dept. of State Bulletin 296-299 (Feb. 20, 1956). 
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‘preparatory study.’’ This latter resolution was adopted by a vote of 11 
against 9 (the proponents of Resolution XIII). 

As to contents: The declaration as to territorial waters and as to the 
+conservation of living resources is expressed in ‘‘a formula which is 
, sufficiently elastic to suit the requirements of the most extravagant claims’’; 
, the resolution is ‘‘completely oblivious of the interests and rights of States 

other than the adjacent coastal States in the conservation and utilization 
of marine resources and of the recognized need for international co- 
operation for the effective accomplishment of that common objective’’; 


and the resolution 


, seeks to lay down rules which fail to take into consideration funda- 
| mental and well-accepted principles of international law, such as the 


principle of the freedom of the seas, — 


In its Declaration and Reservation the United States said in sharp and 
unequivocal terms: ‘‘Much of the Resolution is contrary to international 
law.” 

Even if the character of this resolution was changed from a declaration 
of principles to a mere ‘‘preparatory’’ study, the adoption of this resolu- 
tion, much more political than legal in contents, was highly unfortunate 
and disturbing. It seriously threatened the principle of the freedom of 
the seas; it showed a lining-up of most of the Latin American states 
against the United States, which alone cast a negative vote; it threatened 
the good working of the Organization of American States, it seemed to 
augur badly for the subsequent specialized conference. The matter was, 
therefore, taken seriously by the United States. 

The Special Inter-American Conference on Resources of Marginal Seas 
took place at Ciudad Trujillo, Dominican Republic, from March 16 to 
March 28, 1956. The United States Delegation, led by Henry F. Holland, 
Assistant Secretary of State for Latin American Affairs, made great efforts 
to save the unity of the Americas and to turn the tide of the meeting at 
Mexico City. While the report and the resolutions of this conference, 
at the time of this writing, have not yet been published, it seems ** 
that the United States tried successfully to convince recalcitrant Latin 
American delegations that ‘‘the prestige and perhaps the future of the 
Inter-American System are at stake in this meeting.” The task of the 


56 See New York Times, March 20, 1956, p. 5, and March 29, 1956, p. 9. In the mean- 
time the Acta Final: Conferencia Especializada Interamericana sobre préservacién de los 
recursos naturales: plataforma submarina y aguas del mar (Pan American Union, 
Doe. 101, March 28, 1956) and the U. S. Report (in 34 Dept. of State Bulletin 894~ 
897 (May 28, 1956)) have been published. The study of these documents confirms 
the statement given in the text. The Resolution of Ciudad Trujillo is mainly an agree- 
ment to disagree. In a final statement the U. S. Delegation made three points: (1) 
The U. S. Government does not recognize a right in the coastal state, as claimed by 
certain delegations, to exclusive control over the resources of the high seas; (2) The 
U. S. Government does not recognize that a state has competence to determine the 
breadth of its territorial sea apart from international law; (3) The U. S. Delegation 
calls attention to the fact that the Resolution of Ciudad Trujillo constitutes the latest 
and most authoritative expression of the 0.A.S. on the subjects discussed therein. 


1956] CONTINENTAL SHELF AND INTERNATIONAL LAW 


conference was to agree on an inter-American policy on exploitation : 
control of the continental shelf, on fishing and on territorial waters. 


the same way as at the meeting in Mexico City and, earlier, i in its neg ot. 
tions with the CEP countries, the United States strongly refused to rce 


nize the two-hundred-mile limit of territorial ` 1 waters and stood firm on g a 
three-mile lir limit; ‘there is also the argument t that the limits of territorio! 
waters are a worldwide ide problem _ and should be settled by the United 
Nations. = 

It seems that the conference took place in a harmonious atmosphere c° 
inter-American good will, as shown by the fact that the resoluticn- - 
known as the Act of Ciudad Trujillo—was adopted unanimously. H 
deals only with the continental shelf, whereas the problems of fishezic. 
and territorial waters remained unresolved. Hence, a direct threat to th- 
principle of the freedom of the seas was averted. But the extension o° 
the continental shelf went farther than in the International Law Comruis- 
sion proposals. The resolution said that sovereignty over submer-zc| 
coastal territory applied to areas ‘‘adjacent to a coastal State’’ and to 
where ‘‘the depth of superjacent waters admits exploitation of natural 
resources of sea-bed and subsoil.” There is little doubt that this unani- 
mous resolution will lead to new debates in the Commission and in ihc 
United Nations. And the problems of fisheries and territorial waters con 
tinue to be controversial. 





VI 


This writer has the greatest sympathy toward all of Latin America, 
toward Argentina, and toward the magnificent countries of Chile, Peru, 
and Ecuador. But as an international lawyer he is bound to say that heir 
unilateral claims as to the extension of territorial waters are untenable 
and clearly contrary to to international Jaw. \ Bhis i is not to say that these 
countries do not have important ‘interests to defend as regards the prodvet 
of the fisheries as a source of food for their population and as a livelihood 
for part of their population. Yet certain arguments, with wkich the 
U. S. Delegation at Santiago was also faced, are more than debatable. 
The CEP countries advanced a theory according to which the inter- 
dependence of life on the coastal land with the living communities of the 
sea were said to create a relationship of such unity as to serve as a scientific 
basis for legal rights over adjacent waters. The U. S. Delegation chal- 
lenged this theory and stated that, on the contrary, conditions responsib'e 
for the existence of rich maritime life off the West Coast of South Americe 
were the result of meteorological and oceanographical factors originatiny 
far from these areas; many stocks of fish of greatest importance mov2 
widely over a broad area and the interrelated communities of living or- 
ganisms of the ocean certainly bear no relationship to national boundarics 
as established by man on the land. 

Nevertheless, these South American countries have good reasons to ast 
for a new regulation of high-seas fishing by international law. For th2 
importance of fishing to the coastal state, the importance of the biologica: 
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resources of the high seas, especially in the light of the rapid increase 
of the world’s population, particularly in Latin America, coupled with the 
irresponsible practice of fishing by foreign nationals who, by advanced 
technological methods and without caring for the consequences, not only 
damage the coastal state, but threaten to extinguish these resources, 
gives to the claim of the CEP countries a perfect basis in equity. It is 
particularly Garcia Sayán who strongly invokes the national interest of 
Peru in the conservation of the resources of the adjacent sea, and especially 
also invokes Peru’s interest in the guano bird population. He bases 
Peru’s claim, in the last analysis, on the right of self-defense and compares 
it with the Monroe Doctrine of the United States. 

The same argument was strongly invoked by Don Julio Ruiz, President 
of the Santiago Conference of 1952, who also gave some pertinent data. 
He deprecated especially as whale hunting is concerned, the abuses of the 
factory vessels, and the interpretations given by the International Whaling 
Commission, from the point of view of Europe and of the great Powers 
which own these factory vessels, to the agreements adopted at the Con- 
ference of Washington, to the detriment of the South American countries 
which have only whaling stations on land. He added that every year 
more than three hundred foreign whaling vessels arrive in the waters 
along the South American Coasts. They capture 15,000 to 20,000 whales, 
which furnish more than ninety per cent of the world’s production in 
whale oil, whereas modest South American stations and hunters reach 
hardly one percent of the world’s production. And, he rhetorically ex- 
claimed, 


How difficult it is for the small countries which lack the artifices of 
capital and money to be understood. How much more difficult it is and 
will be for them to be respected in their rights and to obtain a greater 
living standard for their very poor peoples! °7 


All that is true. But, as Mr. Phleger states, 


if the resources of the sea have become more important because of the 
needs of increased populations and the decrease in such resources 
due to wasteful exploitation, the answer is not to be found in dis- 
regarding existing international law. The rights of the coastal state 
to the resources of its continental shelf cannot be made an excuse 
for reduction of the high seas to the sovereignty of the coastal state. 


Such regulations must be made by treaties. The articles drafted by the 
International Law Commission concerning the high-seas fisheries were 
on the right path from the beginning. International regulation of high- 
seas fisheries is the correct method. Scelle, Mouton, Lauterpacht, take the 
same stand; that is also the attitude taken by the United States Govern- 
ment. While Lauterpacht stands fully for such international regulation 
of high-seas fisheries, he spoke as early as 1950 of the ‘‘abuse of the 
doctrine of the continental shelf for pretensions to sovereignty over the 

57 64 Qué dificil es, señores, ser comprendidos a los pequeños Estados que carecen de 


artificios del capital-dinero! Quanto más dificil les es y les será ser respetados en sus 
derechos y obtener un mayor bienestar para sus paupérrimos pueblos! 7’ 
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—— 
high seas or exclusive exploitation of its resources.” He wrote of t. 
‘‘inconsistency of the claims of Chile with international law” and sta‘: 
clearly: ‘‘Claims to o sovereignty or exclusive rights over high seas are - 
lawful.” Again i in 1955 he writes that. the ‘‘elaims of Argentina, C1. 
Peru, and some other Latin American states have no foundation in i.t 
national law.” 58 7 


The draft articles on fishing proposed by the International Law Cor:- 


mission in its Report on its Seventh Session (1955) are devised to zive 
such international fishing regulations, which fully uphold the freedom cf 
fishing on the high seas and yet give full satisfaction to the legitimats 
claims of the coastal states. These e proposals strongly reaffirm the prir- 
ciple of the freedom m of fi fishing on the h je high se seas, subject to treaties whic’) 


of course are binding only on the signatory states, and to the propcs¢ | 


articles concerning conservation of the e living | resources of the high s-<:, 

The Commission recognizes that the existing law on the subject provide; 

no adequate protection of marine fauna against waste or extermination. 
he draft articles allow a state in any area of the high seas, where it: 


nationals alone are engaged in fishing, to adopt measures for regulating 

and controlling fishing act activities for the purpose of the conservation of ‘he 
living resources of the high seas. Where, in any area, the nationals o” 

two or more states are engaged in fishing, those measures must be pre- 
seribed by agreement (Article 26). These two principles correspond to 
the Truman Proclamation on Fisheries. Where, subsequent to such agree- 
ment, nationals of other states engage in fishing in the same area, the 
measures adopted shall be applicable to them (Article 27). “Tf a coastal 
state has a special interest in the maintenance of the productivity of the 
living resources in any area of the high seas contiguous to its coasts, 
it is entitled to take part on an equal footing in any system of research 
and regulation in that area, even though its nationals do not carry on 
fishing there (Article 28). A coastal state with such special interest may 


adopt unilaterally whatever measures of conservation are appropriate in 
the area, provided negotiations with other states concerned have not led 
to an agreement within a reasonable time, and provided that scientific 
evidence shows the imperative and urgent need for measures of conserva- 
tion, that the measures adopted are based on appropriate scientific findings 
and do not discriminate against foreign fisheries (Article 29). A state with 
a special interest in an area of the high seas not contiguous to its coast, 
and even if its nationals are not engaged in fishing there, may request the 
state whose nationals are engaged in fishing there to take the necessarv 
measures of conservation (Article 30). “In case of differences betwee: 
States arising out of Articles 26, 27, 28, 29, and 30, and where the partic; 
fail to agree on a method of peaceful settlement, a commission will bs 
set up at the unilateral request of any of the parties (Article 31). This 





commission will make a decision binding on the states concerned (Articl: 
33), 
It seems that these draft proposals are a good step forward in tho 


58 Oppenheim-Lauterpacht, op. cit. note 2 above, p. 632. 
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Aaro of the international law of high-seas fisheries. ‘They full fully 
develop the idea of of conservation of the living resources of the high seas 


‘through international action, give full satisfaction to the legitimate inter- 


‘ests Of coastal states, and do so by fully upholding the x norm of the f free- 


dom of the high s seas and separating i the fisheries problem from the entirely 
‘different problems _ ‘of the territorial sea, the contiguous zone, and the 
\continental shelf. 

Alt could, therefore, be hoped that the coastal states concerned, having 
obtained the satisfaction of their legitimate claims, will desist from their 
unlawful claims to an enormous extension of their territorial sea.) Yet, the 
climate for a satisfactory solution of all these problems at this time seems 
not to be too auspicious. Submission to the International Court of Justice 
for decision is declined. The retrogressive step concerning sedentary 
fisheries taken by the International Law Commission itself, is ominous; 
the resolution of the U.N. General Assembly to delay a discussion of all 
these problems for years is unfortunate; states making such extravagant 
claims will try to build up and ‘‘enforce’’ their claims, to invoke prescrip- 
tion and so on; all that will make difficult and uncertain the adoption 
of a multilateral convention, which would mean real progress. 

Under these circumstances, it is very important for the United States 
to take the correct action in order not to make possible the argument of 
acquiescence.” That a new rule of customary international law may come 
into being by acquiescence is not to be feared, as the overwhelming ma- 
jority of states are strongly opposed to a two-hundred-mile limit of terri- 
torial waters. But acquiescence may lead to a prescriptive right. 

True, the United States has protested. As long as foreign states only 
enact municipal legislation, contrary to international law, or even con- 
clude treaties of this type without doing anything to apply them, a strong 
protest is sufficient to preserve the rights of the protesting state. But 
when such states, as it is here the case, insist constantly and everywhere 
upon their unlawful claims and enforce them by forceful action and in 
their own courts, things are different. First, protests must be repeated. 
But even repeated protests may be insufficient in law, may become mere 
“paper” protests, unable to bar title by prescription. In such case, more 
than mere protests is required by international law, international tribunals 
and courts. Protests in such cases must be supported by further action. 

The question arises nowadays, What further action can be lawfully 
taken, as the U.N. Charter forbids any use or threat of force? As Sir 
Gerald Fitzmaurice ™ correctly remarks, the U.N. Charter, at the best, 
enforces peace, but contains no provision to enforce the law against a 
state which has violated international law, but refrains from armed ag- 
gression, so that international law has become much less enforceable than 
formerly. 


58 See I. C. MacGibbon in 31 British Year Book of International Law 143-186 
(1954), 

60 On protest, see I. O. MacGibbon in 30 ibid. 293-319 (1953). 

61In 19 Modern Law Review 1-13 (1956). 
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bay 


here are, nevertheless, still means left to enfore. the ‘o> 
vases: acts of retorsion, severance of diplomatie relatio s, 6 A 
ial pouitical or judicial settlement of the conflict, b: neite <r> 


hefore the competent organs of the United Nations or the Oriens. 


.\incrican States. The United States can certainly «ot o es 
latin America of taking a highhanded stand as the ‘‘Cale-si 

North.’’ The United States only defends its rights, dov to -t dic: 
vational law, and at the same time defends internatio.:  l:w tsi 
Yandamenial rule of the freedom of the high seas. “he U 


pitas 
liite 


vants to setile the conflict within the framework of the iv vavo 


© zytucighbor policy and not to resort to means whi i wn e 
1. Hence, it seems that the United States up to row has : vss : 
i required by international law to preserve its rights and is a. 
ley: The United States has protested, has shown a st ‘one ser 
S:ntiago negotiations, at the Mexico City meeting, and et Ciacdad °% 
where it warned that the prestige and perhaps the fuiure oF ie: 
American system was at stake. The United States has cheve 


CEP countricy to have this legal conflict decided by the Deoa * 


Court of Justice, although these countries have refused the oticr. 
As far as the laws of war are concerned, we ave ready ‘h-c 


wth a return to the sixteenth century. Now we are threateio7 >; 


return to the sixteenth century as far as the fundamente! com. 


ecyentis of the freedom of the sea is concerned. As the prys 


of the International Law Commission, Professor Fran ois, Y£; x 
stated: 


Nothing would be left of the freedom of the seas, perticai ily co: 


fishing on the high seas, if the community of natiors sh i : + 
such exorbitant and unmotivated claims... . It is abs coi 
the question that the other members of the comiaurity o 1x 


vceept such exorbitant claims, since, by so doing, the pre. > 
mere liberum would be trampled underfoot... and reace <i 


laughing stock. 


e? Boe. cit. nots 13 above, pp. 82, 83. 


PERMANENT SOVEREIGNTY OVER NATURAL WEALTH 
AND RESOURCES 


By James N. Hyps 
Of the New York Bar 


I. INTRODUCTION z 


An event which awakened a lively interest on the part of the American 
business community in the economic activities of the United Nations oc- 
curred in December, 1952. A United Nations General Assembly resolu- 
tion contained the proposition that ‘‘the right of peoples freely to use 
and exploit their natural wealth and resources is inherent in their 
sovereignty... .’?+ 

The United States voted against the resolution because it contained no 
indication that states which take? private property should recognize the 
rights of private investors under international law, including treaties and 
other international agreements. United States Delegate Isador Lubin 
prophesied that the resolution would be interpreted by investors as a 
danger signal that they had better think twice before they placed their 
capital in underdeveloped countries? Only six months after adoption 
of this resolution, the Government of Guatemala saw fit to rely upon it, 
at least as a supporting argument, for its position in taking the property 
of the United Fruit Company in Guatemala.* 

The following year the Civil Tribunal of Rome, in supporting the Iranian 
oil nationalization law, stated that the resolution might be regarded, in 
the light of its timing less than a month after the passage of the Iranian 
law, as recognition of the international legitimacy of that law.” Thus 
Lubin’s prophesy had become a reality and, as far as private investors are 
concerned, Assembly resolutions as evidence before international tribunals 
could not be dismissed because they are legally merely recommendations. 


1 General Assembly Res. 626 (VII), Dee. 21, 1952. 

2? The term ‘‘taking of private property’’ is used in this article. In U.N. debates 
the terms ‘‘expropriation,’’ ‘‘nationalization,’? and ‘‘confiscation’’ have been inter- 
changeably used to denote a taking of private property under government authority 
without adequate, prompt and effective compensation. Some writers on this subject 
have suggested that the term ‘‘expropriation’’ denotes a taking with compensation and 
‘confiscation’? a taking without it. See, for example, Seidl-Hohenveldern, Inter- 
nationales Konfiskations- und Enteignungrecht, Ch. I, p. 5 (Berlin, 1952). 

However, this definition of expropriation also necessitates defining compensation 
to exclude a taking with some, but inadequate payment. This is an all too usual situa- 
tion in which a private investor may have no adequate remedy against the state. 
See Gutteridge, ‘‘Expropriation and Nationalization in Hungary, Bulgaria and Rou- 
mania,’’ 1 International and Comparative Law Quarterly 14 (1952). 

3 U. S. Mission to the United Nations, Press Release 1624, Rev. 1, Dec. 21, 1952. 

4See 29 Dept. of State Bulletin 357-360 (Sept. 14, 1953). 

5 Anglo-Iranian Oil Co. Ltd. v. Societa §.U.P.0.R. No. 3906/53, Italy, Civil Tribunal 
of Rome, Sec. I, July 14, 1954; summary in 49 A.J.I.L. 259-261 (April, 1955). 
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This principle of permanent sovereignty over natuial y cati . 
scurees, as so interpreted, was originally in the form ce” a pe)" 
ecrned with private investment. Since that time various United A.i 
bodies have given much attention to formulations of ihe vatri, 
power of a siate, but very little attention, beyond passing rm form 
wuspecified principles of international law, to the correspen ia- 
tion of states to respect their relevant treaty obligations, a- voli : 
traciual and property rights affected through the exercise of suh a o 

This principle also became identified with an entireiv se xogo > 
activity. There had for five years been a move in the Phuart 
Commission, the Economie and Social Council, and the Asse rrjv it 
evenants defining human rights. Various United Nali . li 
ir isted that these covenants contain an article defininy the ivice « 
Ai dclecnt ations which is mentioned in the Preambic of {vco °° 
There at onee began a serious debate concerning whether, ©. (s 
dealing with the rights of individuals, the principle of self- eens i 
of peoples could properly be considered a correlative. lito “he A'st 
of this politically delicate issue the capital-importing countrics wu: 
to inject the principle of permanent sovereignty over ni tural ek: 
resources. In the jargon of the Human Rights Commission, as vil . 
draft article on self-determination, this principle came to b> kno © 
economic self-determination. 

Thus from 1954 onward, insistence on the permanent soveve eyy > 
ciple was caught up in the pressures to move forward with com le's 
man rights draft covenants and, even before such eov: nants wer i’ 
pleted, to move forward with their implementation. Thorenti- 
leyal economie principle was scarcely considered as one oari’ i's °. 
len of private capital for underdeveloped countries, except “su. o > 
reference in a 1954 Assembly resolution urging that stetes -7-n o 
prvete capital should avoid discriminating against forei:m ivvesii-¢ ° 

Onee the principle became part of a draft article on slf-deicrri'r:*: 
it was directly involved in the issue of colonialism and took & seee sk 
pesition in heated discussions of what the principle of «2lf-ce' anri ri 
is and how it should affect the relations of colonial and non-ecc or. 
peoples, 

The General Assembly will have before it in the fall of 1956 the cu 
of what steps, if any, should be taken to approve a common artic': 
:¢).-determination for the human rights covenants, one deeling >. 
ceonomie, and the other with civil and political rights, end io impl 
‘his principle of permanent sovereignty over natural wealth eno 
+0. rees, either through study commissions or enforcement corris to 

It is, therefore, appropriate to attempt here to separate “im 
vroader political issues of colonialism and the meaning of political . 
deisrmination the history and implications of this paragraph of the 


covenants, Which so clearly reflect the historic conflict hety cea cesi 

6J. F. Greon, ‘*The United Nations and Human Rights’? P soki v3 Irttot . 
(1956), pp. 48-43; B. Rivlin, ‘‘Self-determination and Depende’, Areus,’? 
tional Conciliation, No. 501 (January, 1955). 
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importing and capital-exporting countries over the issue of the taking 


of private property.’ 


IL. Tue 1955 Tamp COMMITTEE DEBATE € 


The sixty-member Third Committee of the General Assembly, whose 
delegates characteristically deal with social and humanitarian affairs, 
devoted virtually its entire time in 1955 to the discussion, first, of how 
economie self-determination should be dealt with, and then to the substance 
of Article 1 of the Draft Human Rights Covenants. This article, as put 
before the Assembly, and the text finally agreed upon after twenty-nine 


sessions, are set out below: 


(Proposed by Human Rights 
Commission) 
Part I—Article 1° 
1. All peoples and all nations shall 
have the right of self-determination, 
namely, the right freely to deter- 
mine their political, economic, social 
and cultural status. 


2. All states, including those having 
responsibility for the administra- 
tion of Non-Self-Governing and 
Trust Territories and those con- 
trolling in whatsoever manner the 
exercise of that right by another 
people, shall promote the realization 
of that right in all their territories, 
and shall respect the maintenance 
of that right in other States, in con- 
formity with the provisions of the 
United Nations Charter. 


3. The right of peoples to self-deter- 
mination shall also include perma- 
nent sovereignty over their natural 
wealth and resources. In no case 
may a people be deprived of its own 
means of subsistence on the grounds 
of any rights that may be claimed 
by other states. 





Text Adopted by 
Third Committee 1° 


1. All peoples have the right of 
self-determination. By virtue of 
this right they freely determine 
their political status and freely pur- 
sue their economic, social and cul- 
tural development. 


2. The peoples may, for their own 
ends, freely dispose of their natural 
wealth and resources without preju- 
dice to any obligations arising out 
of international economie coopera- 
tion, based upon the principle of 
mutual benefit, and international 
law. In no case may a people be 
deprived of its own means of sub- 
sistence. 


3. The states parties to the covenant 
having responsibility for the admin- 
istration of Non-Self-Governing and 
Trust Territories shall promote the 
realization of the right of self-de- 
termination in such Territories in 
conformity with the provisions of 
the United Nations Charter. 


(underscoring added) 


7See Green, loc. cit. 49. 

8See Report of Third Committee on Draft International Covenants on Human 
Rights, U.N. Doe. A/3077; 2 United Nations Review 28-35 (February, 1956); E. 
Cruickshank, ‘‘ Action of the General Assembly at its Tenth Session on Self-Determi- 
nation of Peoples,’’ Chamber of Commerce of the United States, United Nations Report 
No. 19, Feb, 15, 1956. 

9 Economic and Social Council, 18th Sess., Official Records, Supp. No. 7, Annex I, 
or 1 United Nations Review (January, 1955). 

10 U.N. Doe. A/C.3/L.489. 
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Ve are concerned with paragraph 3 of the original «raft vons’ 
paragraph 2 of the draft as adopted. The language adcoted resi. 
the efforts of a Working Party which was instructed tiat it mts 
some text, and was therefore not authorized to consider the desiret . < 
kaving no text. 

The lines were generally drawn with the United States, the ' 
Kingdom and The Netherlands opposing the insertion of ary ari. 
sclf determination, and with states in the Asian-Afriean Arah «cov, 
ine for such an article. One leader of this group w.s Abryl } 
Pazhwak of Afghanistan. He was supported by Jamil aro t; 
£.4di Arabia, who pressed the Committee to adopt «omic cxi i’ 
Sis ONL 

The United Kingdom was primarily concerned with the colonirl ~ 
ez.tions of the article as a whole. Mrs. Oswald Lord, repremi ~: 
United States, was handicapped by the previously annor acec poliev s’ 
United States that it would not be a party to any covciani dealr 
human rights.12 Hence she felt that she should not intervene in i2 
drafting suggestions for an instrument which her government wor e 
si pport.12 As a result, she was silent until nearly the end of ‘ke ‘cr 
At last she showed some of the implications of the langues: vi ™ 
Working Party had recommended. 

There were also those delegates, such as Hermod Lam ure o° De cu. 
who urged postponing the adoption of any article until sc nec? the 5ce 
tions of the whole concept of economic self-determination were oxy! ~ 
There was an actual vote on a motion to postpone thc adoption i` 
article, which failed of adoption by only three votes. Art er ' 


ry 


approach during the debate was the suggestion of Jose Vieenic “ra 
Ecuador, who felt that it was more important not to prsh “hy vis > 

a vote, if the result would be a weak majority of thii y-fize or iz’ 
However, the new draft article was adopted with 33 in favor 12 ce. 
and 13 abstentions, the United States, United Kingdom ance The No > 
lards being among those casting negative votes. Thus, tie polical ~t 
tion in the Committee had been such that there was little leacer-hips w 
eavital-exporting countries, because politically they weve aax'iow, ~ 
to postpone or delete the entire article. The delegates who were in “o 
of some language attempting to formulate a right of e:-07 orn¢ 
determination argued that, unless a state is the master of ts own :'2-¢ 

it cannot exercise the right of political self-determinatiou. 

Baroody of Saudi Arabia commented that the real obstacle to © 
as cement on language was the unwillingness of some wembe: io :. 
‘he draft article in any form, At another point he refered *: 3 
which Samuel Hoare of the United Kingdom had raised @ out te so 

7'Ceneral Assembly, 10th Sess.. Official Records, Third Commitico, i: Mon 
wo 


~ se 3 


eo Creci, lee. cit. 59 et seq.: ‘Tho New United Nations Po: ~ ‘on.’* 
J. dept. of State Bulletin 808 (Nov. 14, 1955). 

> Gcuoral Assembly, 10th Sess., Official Records, Third Commit co, 64 in 
D. 99, 15 Ibid., 650th Mceti x, p. 139. 
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of paragraph 2 which reads: ‘‘In no case may a people be deprived of its 
own means of subsistence.’ Baroody felt that this was an unambiguous 
expression. He added that it was intended to prevent what had been a 
frequent occurrence in the nineteenth century, namely, that a weak and 
penniless government should seriously compromise a country’s future by 
granting concessions in the economic sphere. This sentence was intended 
to serve as a warning to all who might consider resorting to such unfair 
procedure.**® At other points in the discussion Baroody also cited state- 
ments by business organizations such as the International Chamber of 
Commerce and the New York Stock Exchange, which were critical of the 
lack of precision of this language.” He stated that one could not read into 
the paragraph as adopted any intent to confiscate private property, because 
otherwise the Committee would have stuck to the original text. 

The United Kingdom and the United States were careful to point out 
that their opposition did not imply opposition to self-determination as a 
political principle. During the first part of the debate they emphasized 
that the phrase ‘‘the right of peoples’’ in the original draft article really 
means the right of sovereign states. 

Mrs. Lord, of the United States, felt that this difficulty went right back 
to the 1952 Assembly resolution mentioned above, which had important 
economic repercussions among sources of capital available for investment 
abroad. Looking to the language of paragraph 3 of the original draft 
article, she felt that it implied an endorsement by the Assembly of the 
right of expropriation of foreign capital investment without compensa- 
tion, and she felt that the paragraph would be read in the context of the 
1952 resolution and what she termed its unfortunate history. After the 
Committee had before it the Working Party’s text, Mrs. Lord went on to 
analyze the new language in detail. She had not spoken in the debate 
from her initial statement of October 27 until November 243% During 
this interval some American business groups had indicated their misgivings 
about the legal and economic impact of the article.® Hers was a difficult 
situation because her government had indicated it would not support any 
draft article. However, she altered her previously announced intention of 
not taking an active part in the discussion. Looking at the new language, 
she restated her basie objections that the political principle of self-deter- 
mination does not have clear economic applications; that no one denies 
the sovereignty of a state over its natural resources; and that this para- 
graph would still be widely regarded as implying the endorsement of a 
right of expropriation without compensation. As to the specifie wording 
of paragraph 2, she felt that it was clearly ambiguous. For example, the 

16 Ibid., 672nd Meeting, p. 240. 

17 Tbid., 648th Meeting, p. 121; see 668th Meeting, p. 222. Not contained in the 
Summary Record is the speaker’s reference to a New York Stock Exchange statement. 

18 U. S. Mission to U.N., Press Release 2286, Nov. 24, 1955. 

18 See Press Release of Chamber of Commerce of the United States, Oct. 31, 1955: 
Resolution adopted by the 85th Session of the International Chamber of Commerce, 


Oct. 26, 1955; Statement by Keith Funston, President of New York Stock Exchange, 
New York World Telegram, Nov. 18, 1955. 
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words ‘‘without prejudice to’’ could mean that certain factors are cx- 
cluded rather than that regard for them is assured. Also, it was not c'erv 
whether the phrase ‘‘international economic cooperation’’ refers to gov rii- 
mental as well as private co-operation. 

She was also troubled, as was Hoare of the United Kingdom, by tre 
ambiguity of the second sentence. If the phrase ‘‘in no case’’ implies thet 
the principle stated in the sentence is an absolute then it would destroy inv 
legal effectiveness in the earlier phrases ‘‘obligations arising under inter- 
national economic cooperation or international law.” Hoare stated thet 
the mysterious overriding principle contained in this sentence seemed tc be 
open to the dangerous interpretation of removing the limitations imposed in 
the preceding sentences. 

Finally, Mrs. Lord noted that, although the new paragraph did not 
specifically mention permanent sovereignty over natural wealth and re- 
sources, it was far from clear. 

She then spelled out, in specific terms, how such an article could he 
framed: 


A clearer version of Paragraph 2, while affirming the right of each 
state to control and use its natural resources, would for instar cc, 
include a provision that this would not be interpreted as authorizirs 
measures which would impair legal rights, including property rights of 
either nationals or foreigners, or infringe international agreements. as 
well as measures which would be contrary to the recognized principles 
of international law or which would hinder international economic co- 
operation for the development of underdeveloped countries.” 


The United Kingdom delegate went back to the question of the worc 
‘‘peoples™ and indicated that it still must mean sovereign states. Hew- 
ever, the Chairman of the Working Party, Miguel Rafael Urquia of Ei 
Salvador, gave two examples of what the word meant to him. The first 
would be a tribe in Tanganyika being deprived of its ancestral land. 
necessitating resettlement against its will, and the second the prospective 
need to resettle the population of the Island of Nauru because its phos- 
phates, the only source of natural wealth, are being unwisely over-exploited. 
Both of these cases deal with areas under trusteeship.** Hoare commented 
that these two examples were concrete illustrations that the language meant 
different things to different people and the possibilities opened up by thcse 
examples were disquieting.”? 

The debate came to a close with votes on the question of postponement, 
deletion of the article, and then a paragraph-by-paragraph consideratic 2. 
The result was an almost equally divided committee, postponement of tic 
article losing by three votes, paragraph 2 being adopted by 26 votes in 
favor, 13 against and 19 abstentions. Thus, the discussion demonstrated 
after twenty-nine sessions that the difference of opinion remained, with 

20 U, S. Mission to U.N., Press Release 2286, Nov. 24, 1955. 

21 General Assembly, 10th Sess., Official Records, Third Committee, 674th Meetirg, 


. 248, 22 Ibid, 674th Meeting, p. 250. 
23 U.N. Doe. A/3077, pp. 26, 30. 
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capital-exporting countries all voting against such an article and with the 
capital-importing countries supporting it, and the committee badly divided. 

As a final act on behalf of the United States, Mrs. Lord restated that the 
United States had voted against paragraph 2 and the article as a whole 
because : 


The language was not sufficiently clear and forthright in specifying 
the intention of the Committee that the paragraph was not intended to 
impair legal rights of individuals or authorize expropriation without 
adequate, prompt, and effective compensation. 


She then pulled together the record of the debate, and named the states 
whose delegates had indicated that they did not regard the language as 
justifying a taking of private property contrary to international law or 
agreements. She emphasized the point that ‘‘international law” is in- 
tended to include international agreements and also that there was no inten- 
tion to authorize impairment of legal and property rights. It is likely that 
these statements were made part of the record in order to counter any 
attempt by a government before an international tribunal or during nego- 
tiations to rely on some broad interpretation of this article and paragraph 
2, in particular, as a basis for the taking of private property without ade- 
quate compensation. 


ITI. Tae Economic and Socran Counc 1955 DEBATE 
ON IMPLEMENTATION 75 


When the Economic and Social Council met in the summer of 1955, it 
had before it two draft resolutions submitted by the Human Rights Com- 
mission for transmission to the General Assembly.?* The first called for 
the establishment of a commission to conduct a full survey of the status 
of the right of peoples and nations to permanent sovereignty over their 
natural wealth and resources and to make recommendations where neces- 
sary for strengthening that right. (The other, not material here, provided 
for a second commission to investigate alleged denials of the right of self- 
determination and to provide its good offices in such cases.) 

The United States representative, John C. Baker, introduced an ‘‘alter- 
native’’ proposal under which the General Assembly would establish an 
Ad Hoe Commission of five members appointed by the Secretary General 
to conduct a thorough study of the concept of self-determination. This 
suggestion had already been rejected in the Human Rights Commission. 
Baker was finally forced to drop ‘‘alternative’’ from his draft, but the 
Council finally agreed to transmit to the General Assembly the United 
States draft resolution in addition to the other two, leaving it to the 
General Assembly to make its own recommendations. 

Under the terms of reference for the commission proposed by the United 


24 U. S. Mission to U.N., Press Release 2301, Nov. 29, 1955. 

25 For earlier history see M. Brandon, ‘‘ Nationalization before the United Nations,’’ 
International Bar Association, 5th Conference, Monte Carlo, 1954, p. 40. 

26 U.N. Doc. E/2731, May 4, 1955, pp. 48-51. 
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nations, (b) the essential attributes and the applicability of the 1. 
c: equal rights and of self-determination, including the rights c< 
vs states under international law, (c) the relationship between ihe p 
c? self-determination and other Charter principles, anc (dò ike s 
sozial and cultural conditions under which the application of the 
is facilitated. 


“ates, examination would be made of (a) the com pt of peer 


ny 


The members of the Council were sharply divided on the subsi. ` 


caer of the draft resolutions. Opposition to the Uni‘ed Sizte, i 
came mainly from the Arab-Asian countries, support: 1 by the ¢ 
Ca choslovakia and Yugoslavia. They stressed the poiat that nx 
~yereionty of peoples and nations over their natural wealth acd r, 
va» of the utmost importance to underdeveloped coun‘ries, ¿rd 1 
s.urvey was not directed against foreign investment, since tic 3 
¢yimission would pay due regard to ‘‘the rights and duties of Mate 


s 


international law’’ and to the importance of encouregins inter.’ 


co-operation in the economic development of underdeveloped co. 


Those arguing against the Ad Hoc Commission propesed by the . 


Staies contended that such a study would be purely asadcmie an 
pza"tical or immediate value.?” 
When debates commenced on the question of self-dce erm:ination 


Third Committee in 1955, Secretary General Hammarsk: öld sugecs! ~: 


a new, purely temporary, committee be set up whic miehi a: 


a 


‘‘defined and concrete mandate to prepare for consideretion and e...: 


by the Gencral Assembly a Declaration of the Sel?-Deternire 
Peoples and Nations.’’?* He felt that such a declaration wight 


finding a way out of the political impasse which has arisen with re o~’ 


the Draft Covenants on Human Rights. 


The delegates from Sweden and Denmark supported the Se-re 


Ceveral’s suggestion, which was generally similar to tiat o? the 
States. Delegates of Egypt, Afghanistan and Saudi Aribia felt th 


a declaration would add nothing to obligations already assumed by 
ber States. So much of the Committee’s time was spent debati i 
Preamble and Article 1 of the draft covenants that the item on ~ 
mendations concerning international respect for the right of oeop > 


nations to self-determination was postponed until the next session o’ < 


General Assembly in 1956. 


IV. LEGAL CONSIDERATIONS 


Once this matter of formulating the nature of a state’s i072: 
private property and the obligations of a state to tho-e who. ` 
is taken is separated from the broader political questions of «*I!-dz;. 


tion and colonialism, one can observe more clearly somo of the les: 


economic issues involved. 


27 Wor rocords of debate at 20th Session of the Economie end Sociei Coure 
Asnust, 1955, sco Docs. E/AC.7/SR.324-328; E/SR. 889-880. 
SUN. Press Releasc SG/443, Oct. 11, 1955. 
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In the first place, it is generally recognized as a matter of law that a state 
has the power to control and use its natural resources and therefore to 
acquire property within its jurisdiction. It would be an oversimplification 
to assert this principle can stand alone, without considering the treaties as 
well as international agreements or other form of estoppel which may 
qualify the exercise of that power. 

Thus, the existence of this power does not negative the existence of power 
in a state to enter into agreements covering the importation of capital for 
natural resource development purposes. Such agreements have in the past 
often been called concessions. It is perhaps more realistic to describe those 
of today as international economic development agreements because of their 
long duration, for which their terms provide, and their technical assistance 
impact. Such agreements often contain within their terms provisions 
for the arbitration of controversies arising under them and provisions con- 
cerning the time and mode of their termination. It was presumably to 
this sort of agreement that Mrs, Lord was referring as something which 
should be mentioned in any draft paragraph. At no time during the Third 
Committee debate was the argument advanced that, because of the power 
of a state to control its natural resources, it lacks the power to enter into 
agreements of this sort. 

If, therefore, a state exercises its power to take private property in 
violation of the terms of such an agreement providing for methods of 
termination or of settling disputes under the terms of the agreement, such 
taking is a wrongful act for which such state is liable for damages. It 
must be recognized that it may be a difficult task for the private party 
entitled to such damages to find an effective remedy for this wrongful act. 

The recognition of an international status of such agreements between 
private individuals and governments is not new. This has been seen in 
various arbitrations between private companies and governments in which 
the question has arisen as to the choice of law to be applied in interpreting 
such an agreement. For example, Lord Asquith, in the arbitration be- 
tween Petroleum Development Ltd. and the Sheikh of Abu Dhabi, dis- 
eussed at some length the law which he, as referee, should apply in inter- 
preting the agreement, the arbitration clause being silent on this question. 
He decided that neither the law of England nor the law of Abu Dhabi was 
applicable. He came to the conclusion that principles of English law 
are so firmly grounded in reason as to form part of a broad body of 
jurisprudence which he called ‘‘this modern law of nature.’’ Thus, he 
was apparently applying principles of public international law by 
analogy.?° 

It has been suggested that the line between traditional concepts of 
public international law and private international law has been blurred 
in this field, and that if a corporation and a government form a contract 

29In the Matter of an Arbitration between Petroleum Development (‘Trucial Coast) 


Ltd. and the Sheikh of Abu Dhabi, see 1 International and Comparative Law Quar- 
terly (4th Ser.) 247 (1952); digested in 47 A.J.I.L. 156 (1953). 
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which has an arbitration clause, the company has removed itself, vi 
reference to the contract and possible arbitration, from the area of natios“ 
law and has subjected itself to ‘‘a jurisprudence intermediate betve ` 
public international law and private international law.” ®° 

Other international agreements which presumably Mrs. Lord ha © 
mind are commercial treaties. The pattern of recent commercial tresii~. 
of which the United States is a party has set out in some detail, and wi ^ 
far more precision than the draft paragraph in the Third Committee, v2 ~t 
protection should be accorded to private investments. These tre ti~. 
provide, in substance, that the property of nationals, corporations anc °. 
sociations shall not be taken without due process of law and without t!:; 
payment of just and effective compensation with the right to withdraw il: 
compensation by obtaining foreign exchange. There is also lang ic’: 
stating that full faith and credit be given to arbitration clauses and 1!” 
enforcement of any awards.*+ 

Problems of the taking of private property have arisen between priva’: 
investors and states with which the state of domicile of the private i. 
vestor does not have such a treaty. The question of remedy is a matter c' 
international law which has proved a serious problem for private investo: 
when the capital-importing country has unilaterally terminated a lən 
term agreement and has also prevented the arbitration of the resulting dis 
pute. This has occurred when the government party refused to agree oz 
a referee, or to pay an arbitral award or to consent to litigation in tlx 
International Court of Justice.?? 

Presumably these types of situations led the United States, in the rezer 
Economie Co-operation Agreements, to provide for arbitration of the issu 
arising from the taking of private property by a state. These probiem:' 
of remedy are intended to be met by a United States guaranty of il: 
private investor against loss, and subrogation of any claim to the Unitet 
States which will then, if not settled by negotiation, be arbitrated. The. 
international agreements are another type which should be covered by th: 
language of the draft section for the human rights covenants.** 

The private investor may have to rely upon diplomatic intervention 
A government of a capital-exporting state may or may not be willing tı 
provide such support, depending upon the general political atmospliev 
and on relations with the capital-importing country. Although the in 
vestor has suffered injury and has a good case under established princiolc: 


30 A, Farmanfarma, ‘‘The Oil Agreement Between Iran and the International Oi 
Consortium: the Law Controlling,’’ especially ‘‘B. The Law Controlling Ark'tr~ 
tion Between a Government and an Alien Corporation,’’ 34 Texas Law Roview 23: 
269, 287 (December, 1955). 

81 Treaty of Friendship, Commerce and Navigation between the United States ar: 
Italy, T.LA.S., No. 1965 (signed Feb. 2, 1948), Art. V; 79 U.N. Treaty Series 171 
see generally, R. R. Wilson, ‘‘ Natural-Resources Provisions in United States Comme cci: 
Treaties,’’ 48 A.J.L.L. 355 (July, 1954). 

82 See H. Shaweross, ‘‘Some Problems of Nationalisation in International Low,’ 
International Bar Asscciation, 5th Conference, Monte Carlo, 1954, pp. 14, 21. 

88 See, for example, T.I.A.S., No. 3086 (Sept. 1, 1954). 
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of international law, such intervention will not automatically follow.** 
It is thus appropriate to be precise in describing in the draft paragraph 
the different types of agreements that implicitly or explicitly contain the 
agreed terms under which a private investor entered a capital-importing 
eountry. 

One principle of international law which might well be mentioned 
specifically in any draft paragraph is the right to adequate, prompt and 
effective compensation for those whose property is taken by the unilateral 
act of a government. It is beyond the scope of this article to examine the 
elements that constitute such compensation. Some of them are described 
in the commercial treaties noted above. It cannot be said that a formula 
such as the value of the investment plus prospective profits is adequate. 

The right to compensation as an established principle of international 
law was formulated by the Department of State in a note to the then 
Government of Guatemala concerning the taking of certain real property 
of the United Fruit Company: 

Just compensation may be defined as that compensation which, as 
indicated in the previous Aide-Memoire of the United States on the 
present subject, is ‘‘prompt,’’ is ‘‘adequate,’’? and is ‘‘effective’’— 
otherwise the payment is not ‘‘just.’’ 


The obligation of a state imposed by international law to pay just 
or fair compensation at the time of taking of property of foreigners 
cannot be abrogated from the international standpoint by local legisla- 
tion. If the contrary were true, states seeking to avoid the necessity 
of making payment for property expropriated from foreign nationals 
could avoid all pecuniary responsibility simply by changing their 
local law. Every international obligation could thus be wiped off the 
books. But international law cannot thus be flouted. Membership in 
the family of nations imposes international obligations.® 


Presumably an Assembly resolution that contains an article on self- 
determination, as drafted by the Third Committee, would be admissible as 
evidence before an international arbitration tribunal or before the Inter- 
national Court itself. The resolution would be evidence of a formal act 
of the General Assembly and, arguably, it could also be treated as some 
evidence of state practice.“ Similarly, if an Assembly resolution were 
adopted recommending a commission to survey and suggest possible 
measures for strengthening the so-called right of economic self-determina- 
tion, that also would be admissible as evidence that such a right exists 
and is being implemented by the United Nations. Yet, from the point of 
view of the capital-exporting states, such resolution, which presumably 


34M. Domke, ‘‘The Settlement of International Disputes,’? an address to Interna- 
tional Investment Law Conference, American Society of International Law, Wash- 
ington, D. C., Feb. 24, 1956. See Shaweross, supra, note 32. 

3529 Dept. of State Bulletin 359, 360 (Sept. 14, 1953). See also Seidl-Hohen- 
veldern, ‘‘Vélkerrechtswedrige Staatliche Eigentumseingriffe und deren Folgen,’’ 53 
Die Friedens-Warte 1 (1955). This writer, while considering this a correct statement 
of this principle, expresses doubts as to its future application in practice (p. 9). 

38 I.C.J. Statute, Art. 38 (1) b. 
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i ity had voted against, would be entirely silent on the mpiric a.e 
«ions of law and economies which qualify the exerci e o” ice | 
sises to expropriate propcrty. 

The weight which an international tribunal may, in ‘he 'wiwe, 
Assembly resolution is likely to be increased in the light of ix 
copeurring opinion of Judge Hersch Lauterpacht 11 the Sev 
-Urica—Voting Procedure, Advisory Opinion of Juue 7, 1955 
Cauri was dealing with an application of the questicia whet 
assembly resolutions adopted by a two-thirds majori y vote «s: 

‘c! therefore have substantially the same status as the procedure i i 
. the Council of the League of Nations, where res, luiiun, ro < 
: at pied by unanimous vote. Judge Lauterpacht diseu-sed at serv 

:2 nature and effect of General Assembly resolutions. Aiter r 
tae principle that they are not legally binding upon Mewixs., 
United Nations (except in certain organizational matters suca ¿s 2°. 
he went on to say: 


Whatever may be the content of the recommend:tion aad v =” 
may be the nature and the circumstances of the m jority by \ 
has been reached, it is nevertheless a legal act of iie primuipe s 
of the United Nations which Members of the United Nations er v 
a duty io treat with a degree of respect approor’::te to a Reci 
of the General Assembly. (p. 120.) 


Judge Lauterpacht emphasized the importance of not a'lowing this or 


ple that Assembly resolutions are without legally bindi:' cilect -o -> 


their importance and weight in international transactions. fn 4 
nection he said: 


It would be wholly inconsistent with sound principles of i.: 
tation as well as with highest international interesi, whi- ca 
be legally irrelevant, to reduce the value of the Yesehe iors o’ 
General Assembly—one of the principal instrumentelities sf the `o 
tion of the collective will and judgment of the cowmuni y of ce 
represented by the United Nations—and to treat them, for the jan 
of this Opinion and otherwise, as nominal, insignificant and na 
no claim to influence the conduct of the Members. Interneticr: 
terest demands that no judicial support, however indirect, be « 
to any such conception of the Resolutions of the Generel Asser =) 
being of no consequence. (p. 122.) 


This approach underlines the importance of the procedu:r 
adopted by the United States delegate in the Third Cu imiitce o° or 
tic vecord clear as to the nature of the United States ohjeuilor. ¢; 
proposals under discussion. If a resolution containing {ese preps 
to Be submitted to an international tribunal in the course of © ps 
i ‘volving a taking of private property, then the capital-exnom i4: 
o+ private parties whose property was involved might well vaw o 
on ihe record of the debates and also on the compositicn o? ice wr: 


wit 


voting in favor of the resolution, and the minority opyosec. A s x 


question would arise about whether such evidence woud property w. 


«119355] LC.J. Reports 67 at 120, 122. 
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ceptable once the resolution itself had been submitted. Objection might be 
raised by the tribunal to receiving such material upon the ground that it 
constitutes ‘‘travaux préparatoires, and therefore not to be considered 
unless the court finds an ambiguity in the resolution which requires inter- 
pretation. 

If the draft section adopted by the Third Committee is measured against 
the background of general principles of international law, modern com- 
mercial treaties, concession agreements and the entire philosophy which the 
General Assembly itself has approved dealing with the importance of 
private capital for the development of underdeveloped countries, then this 
section is lacking in clarity and precision. 

The United States delegate appropriately suggested that such a section 
should provide that control by a state over its natural resources should be 
‘‘eonsistent with international economic cooperation for the development 
of underdeveloped countries.’’ This complicated jargon apparently refers 
to attempts made in the Economic and Social Council and the General 
Assembly at formulating the economic elements that make up a fair in- 
vestment policy both for capital-exporting and capital-importing countries. 
The Assembly attempted this in its resolution of December 11, 1954. After 
recommending steps by each group of states, it recommended that both 
groups should, where appropriate, 


take such other steps as may be feasible and mutually acceptable to 
stimulate the flow of capital to under-developed countries and more 
especially to: (a) negotiate appropriate treaties, agreements, or other 
arrangements; (b) negotiate treaties on double taxation; (c) negotiate 
agreements, if consistent with national laws, providing for the insura- 
bility of certain non-business risks; . . .°8 
In thus defining some of the elements of a satisfactory investment climate, 
this resolution touched upon various of the matters discussed above. It 
is therefore well to incorporate by reference this approach of the Assembly. 
The draft section, as adopted by the Third Committee in 1955, does not 
afford due consideration to these same tests previously recommended by the 
Assembly. 


V. CONCLUSIONS 


When the General Assembly returns to this subject in the fall of 1956, 
the capital-exporting countries, and particularly the United States, would 
do well to build on their previous approach and seek an analysis and formu- 
lation of the meaning of the concept of permanent sovereignty over natural “ 
wealth and resources. There could then be a general consideration of the 
specific terms under which a state is willing to invite the investment of pri- 
vate capital, the terms on which it is willing to live with such capital, and 
a formulation of the state’s sovereign power to terminate such a relation- 
ship. 

With the General Assembly almost equally divided on the wisdom and 
meaning of the draft article on economic self-determination, it is obviously 


88 General Assembly Res. 824 (IX), Dee. 11, 1954. 
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pronature to rely on that article as a definition and attc iw sv 
program. There are advantages in a further detailec and d'spe 
¢ iclysis as suzgested by Secretary General Hammarskjc da. wcl 
(‘ted States’ sponsored proposal. 

A paragraph in the Human Rights Covenants on permanent sov 
cvor natural wealth and resources should not only attem ot to formu - . 
pri ciple of a state’s power of control, but also cover the various co 
tens mentioned above. Reference to international lav, whieh “5 x 
11° developmental stage in this field, does not constitute the au 

n vention of a due process clause. Such a paragraph show. coi 
"oci the following elements: 

^ state has the power to control and use its natural wealth evil re-i 
' anay thus enter into binding agreements for the cevelop ic 
retural wealth and resources. In the exercise of this pewer. © s 
to act in accordance with recognized principles of interr itio ce! u. 
as international agreements and with due regard for existing tree 
c> interests, with adequatc, prompt and effective cov ipet sa.icr 
remedy, if the exercise of the power impairs them. 

Sach a formulation is essential to a measure of understanding mn 
states exporting and importing capital. Whether or noi a majeri y oi 
assembly places an article on self-determination in the Draft ‘1 
Rights Covenants, applicable to the taking of private propcrt:, it + 
to insure this minimum certainty of meaning of its legal imple ation. 





The foregoing article was completed before the Suez Canal c: se oroo. 


THE FOREIGN CLAIMS SETTLEMENT COMMISSION AND 
JUDICIAL REVIEW 


By Mimo Q. COERPER 
Of the District of Columbia Bar 


INTRODUCTION 


After World War II many Eastern European governments began pro- 
grams of nationalization in which they took virtually all the private 
property of foreigners. Under the conditions prevailing it was quite 
obvious that American nationals would not be able to obtain compensation 
for the properties taken through local remedies. It thus became necessary 
for the Department of State to commence negotiations with these various 
governments with the object of obtaining some compensation for the 
properties so taken. Very little headway was made in such negotiations 
and the only practical device available was the economic counter-measure 
of blocking the assets of those foreign governments which were located in 
the United States. Such blocked assets could be appropriated (‘‘vested’’) 
where the property involved could be classified as ‘‘enemy’’ property. 
However, the blocking was purely a delaying tactic where the foreign 
government was not an ‘‘enemy’’ during World War II. The Govern- 
ment of Yugoslavia was in the latter category. It had certain gold bullion 
and certain other assets in the amount of $47,000,000, held by the Fed- 
eral Reserve Bank in New York. Such assets were blocked pending some 
sort of settlement agreement. On July 19, 1948, after over a year of ne- 
gotiation, an executive agreement between the United States and the Fed- 
eral People’s Republic of Yugoslavia was concluded and the Yugoslav 
assets were unblocked.* 

That agreement? provided that the Government of Yugoslavia would 
pay the Government of the United States $17,000,000.00 in full settlement 
and discharge of all claims of the Government of the United States and of 
its nationals ‘‘on account of the nationalization and other taking by Yugo- 
slavia of property and of rights and interests in and with respect to prop- 
erty, which occurred between September 1, 1939 and the date thereof.” 
The agreement also defined ‘‘nationals’’ and provided for the establishment 
of an ‘‘agency’’ by the Government of the United States to ‘‘adjudicate’’ 
claims under the agreement. The Government of Yugoslavia was allowed 
to file briefs as amicus curiae upon consent of the ‘‘agency,’’ and the de- 

1 For general background see Settlement of Claims by the Foreign Claims Settlement 
Commission of the United States and Its Predecessors from September 14, 1949 to 
March 31, 1955 (U. S. Government Printing Office, 1956); Z. R. Rode, ‘‘The Inter- 
national Claims Commission of the United States,’’ 47 A.J.I.L. 615 (1953); Hearings 
on H.R. 4406 before the Committee on Foreign Affairs, House of Representatives, 81st 


Cong., Ist Sess. (1949) ; Senate Report No. 800, 81st Cong., 2nd Sess. (1949). 
262 Stat. (3) 2658, T.I.A.S., No. 1803. 
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<srminations of the ‘‘agency’’ with respect to the validity or awu 
:dividual claims were to ‘‘be final and binding.” Th: fucco 
distributed in accordance with methods adopted by the Governmcu 
United States, and “If, upon adjudication... the samc 31: 
... is in excess of the total sum of the claims determined to he va 
«ach excess amount’’ is to be returned to the Government of Yir 
Pursuant to the request of the Secretary of State, the Cor rcs. 


‘ne International Claims Settlement Act of 1949 establishing tlo ©aa 


uamely, the International Claims Commission of the Viiteet “tete 
provisions of the Act clearly implemented the provisions o te: 


eareement and in no way were inconsistent with the ag wiii: 
cifically, the Act provided that the action of the ‘‘acency’? we: 
ia conclusive’? and ‘‘not subject to review... by env © 
mandamus or otherwise.’’ 

The legislative history indicated a concern for consistency w “ii { ' 
ment.* At the hearings, proposed amendments to the Act. whi! 


Fave violated the agreement, were defeated Further rispeci or tss 


riding provisions of the executive agreement was revealed by ihe% g 


i.warks of Congressman Ribicoff: 


. . . the actions under review in this procedure are noi + «ior 


United States Government. They are actions of the Yugoslav ( 


ment. They are being subjected to review by ar exeutive vs 


of the United States. This is appropriate in thit this whee 
cedure stems from the general power of the Exe-utive in t'> 


of foreign relations. That such power extends to the sith» 


claims is a constitutional fact which has not been sucec sft]: 


lenged in the courts. The Executive has negotirted an ©: 
whereunder Yugoslavia has conceded redress. It ismain. o`t 


portion the benefits among the claimants. Congriss is Dene s 
upon to establish the agency, since none is available within ‘be o 


tive establishment. The agency should be required to civ? da 


and hearing. The bill provides that. It extends every rea-or: 


guaranty that the rights of the claimants shall not ba ig uree acs: 
wW 


S 


every interested party will have his day in court. But the 
requirement that the courts should be empowered io intc:'veui 
field of the Commission’s discretion is not germanc to this s+ 


The actions under review will be inherently the action; of : 
government, made susceptible of review by any atzeney of w > 
ernment through the agreement of Yugoslavia or other sover 


which may make subsequent agreements. They are not atiions 


, 


sy 


p 


‘ 
s 


ai 


out of the laws of the United States, and therefore co not romec; 


the purview of the constitutional requirements regardins: {le +` 
of the courts.® 


861 Stat. 13, 22 U.S.C.A. $$ 1622-1627. The function and jurisdiet'nn o* < 
misgion were later transferred to the Foreign Claims Settlement Courn i 
o wanization Plan No, 1 of 1954, efective July 1, 1954, 19 Fed. Keg, 8085, 1° 


§ 1622 note. For the details of the Act and its application see Ride, lor, cih. C 


«Sonate Report No. 800, op. cit. 


5 Hearings before a Subeommittee of the Committee on Foreig Rel tious, .* 


2, U, S. Senate, 81st Cong., 1st Sess., on 8.1074. 
695 Cong. Rec. 8840. 
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THE PROCESSING oF CLAIMS AND THE Dr Vecvar CASE 


The Commission completed the processing of claims on December 31, 
1954, and made awards on 876 claims amounting to $18,817,904.89, ex- 
clusive of interest.? Thus the $17,000,000.00 Yugoslav Fund was able to 
pay approximately 89% of the awards. Some payments have been made 
by the Secretary of the Treasury. However, approximately 40% of the 
fund was held in abeyance pending the outcome of litigation 8 seeking to 
compel reconsideration of a decision of the Commission denying the claim- 
ant a share in the fund, a result which Congress clearly intended to avoid. 

In the De Vegvar claim® the Commission found that the claimant’s 
property had been taken on a date prior to the time when claimant became 
a naturalized citizen of the United States, and accordingly denied the 
claim. Claimant brought suit in the form of a complaint for injunction 
in the United States District Court for the District of Columbia against 
the members of the Foreign Claims Settlement Commission, seeking to 
compel reconsideration of the Commission’s decision. The Secretary of 
the Treasury was also made a party defendant, and it was asked that 
he be enjoined and restrained from paying the amounts of the other 
awards of the Commission, as this would so reduce the fund that this 
claimant could not be paid. On June 13, 1955, the United States District 
Court for the District of Columbia granted defendants’ motion to dismiss, 
stating that it was ‘‘without jurisdiction of the subject matter.” On July 
1, 1955, all claimants were notified that the Secretary of the Treasury 
proposed to make distribution commencing July 15, 1955. Thereupon, 
appellant filed an application with the United States Court of Appeals 
for the District of Columbia requesting that the Secretary of the Treasury 
be temporarily enjoined pending the final determination of the action and 
subsequently filed a notice of appeal. By order dated July 20, 1955, the 
Court of Appeals temporarily enjoined the Secretary of the Treasury 
from making payments out of the Fund which would reduce it to a sum 
less than $5,885,848.04 (the amount of appellant’s claim). On appeal, 
claimant contended that the Commission’s failure to give consideration 
to certain Yugoslav statutory law was a failure to exercise the jurisdiction 
conferred upon it and that the refusal of the Commission to receive evi- 
dence offered by her was a failure to apply the required standard of inter- 
national law, and was an arbitrary act in excess of the jurisdiction of the 
Commission. 

The Court held, assuming the alleged errors had been made, that they 
were ‘‘not grounds for judicial intervention in the face of the congressional 
fiat that the Commission’s determination shall be free of judicial review,” 
and ‘‘for the reasons given’’ affirmed the District Court. However, it 
kept in force its injunctive order until its mandate issued. The appellant 

7G.P.0, Publication, op. cit. supra, note 1. 

8 De Vegvar v, Gillilland, 97 U. S. App. D. C. —, 228 F.2d 640 (1955). Petition for 
Writ of Certiorari filed in the U. S. Supreme Ct. on Jan. 30, 1956, denied March 26, 1956. 


9 Bee Final Decision of the Foreign Claims Settlement Commission in Claim No. 
Y¥-1275, Decision No. 1460. 
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then appealed to the Supreme Court on a writ of certiorari. On Mire. 
26, 1956, the Supreme Court denied this writ. On March 31, 1956, & 
Court of Appeals issued its mandate to the District Court dissolving * . 
injunction, thus freeing the Secretary of the Treasury to make distr b. 
tion of the Fund. 

Thus the actual distribution of the Fund, which would have commer. 
shortly after December 31, 1954, was held in abeyance because of litiga in: 
until March 31, 1956. 


An ANALYSIS OF THE DE VEGVAR CASE IN THE 
Lieut or Past PRECEDENTS 


The Court of Appeals granted the appellant’s motion for a restrali ti. 
order ‘‘solely for the purpose of preserving [its] ... Jurisdiction.” i- 
its decision the court stated: 


No doubt the provisions of Section 4(h) do 2° not bar certain types c` 


judicial action. 
& 8 öğ 


The Government also urges that, apart from the statute, the courts 
should deny judicial review of the matters complained of. The crea. 
tion and distribution of the Fund, it says, were within the realm ci 
foreign affairs: the citizen obtained only such status for his claim as 
his government succeeded in obtaining for him and decided to piv: 
him. The Government urges that such settlements of international 
claims—absent clear congressional intent to the contrary-——give rise t) 
no rights of judicial review, citing Z. & F. Assets Realization Corpora- 
tion v. Hull, 1941, 311 U. S. 470, 61 S. Ct. 351, 85 L. Ed. 288. W=: 
need not, for present purposes, pass on this contention." 

The court’s position appears to follow the precedent set by the majority 
opinion of the Supreme Court in the Z. & F. case, where it reviewed az: 
earlier decision of this same Court of Appeals.’ 

In the Z. & F. case the appellants had received awards from the Mixed 
Claims Commission established pursuant to an executive agreement “ 
between the United States and Germany. They sought judicial review, 
alleging that subsequent awards of the Commission were null and void and 
that the payment of such awards would unlawfully deplete the Fund 
established by statute ** from which all awards were to be paid to such 
an extent that appellants would not receive their lawful pro rate shere. 

In a lengthy opinion refusing jurisdiction, the Court of Appeals pointec 
out that, notwithstanding the broad grant of judicial power under Articlc 
IIT = of the Constitution, controversies arising out of international agres. 

10 See page 869 supra. 

11 A careful study of the majority opinion in the Z. & F. case does not neccssr cil 
substantiate the Government’s contention, but see the concurring opinion. 

12%, & F. Assets Realization Corporation v. Hull, 114 F.2d 464, 72 App. D. ©. 23“ 
(1940). 18 42 Stat. 2200. 

1445 Stat, 254, 

15 f‘ The judicial power shall extend to all Cases, in Law and Equity, arising urde. 
this Constitution, the Laws of the United States, and Treaties made, or which shall b” 
made, under their Authority.’? 
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ments ‘‘are political in nature’’ and ‘‘not subject to judicial determina- 
tion,” and ‘‘the courts should do no act which, directly or indirectly, 
would embarrass the government in conducting its international affairs.”’ 
The court affirmed the District Court decision that it was ‘‘ without jurisdic- 
tion to review the action of the Mixed Claims Commission.’’ 18 

Without reversing the Court of Appeals, the Supreme Court stated that 
certain preliminary questions were ‘‘appropriate for judicial considera- 
tion’’ and that the answer to these questions was ‘‘determinative of the 
whole case.’’ It thus took jurisdiction if only for a limited purpose 
and affirmed the appellants’ standing to complain of an unlawful de- 
pletion of a fund established by statute,” comparing Houston v. Ormes, 
252 U. S. 469, 40 S.Ct. 369 (1919), and Mellon v. Orinoco Iron Co., 266 
U. S. 121, 45 S.Ct. 53 (1924),7° and further pointed out that appellants 
were bound by the terms of the statute and could not challenge payments 
for which it provided. 

The court, thus avoiding an ostensible review of the awards of the 
Commission, proceeded to consider the effect to be given, under the terms 
of the statute, to the actions of the Secretary of State in certifying the 
awards.’® The court stated: 


We find no basis for concluding that the Secretary of State in certify- 
ing the awards did not act after due deliberation or fail to express 
his considerate judgment, as we think the statute contemplated 


and found that the certification of the Secretary of State was conclusive. 

In summary, the majority felt the appellant’s complaint of unlawful 
depletion was ground for its taking jurisdiction, at least to determine the 
validity of such complaint under the provisions of the statute. Thus it 
proceeded to review the activities of the Secretary of State, finding that he 
acted with ‘‘due deliberation’’ and ‘‘considerate judgment’’ implying 
that, had he not so acted, they could have reversed his certification. 

In a coneurring opinion Justices Black and Douglas disagreed with 
the reasoning of the majority. They believed that 


the certification of the Secretary of State must be deemed final and 
conclusive in the courts, not because the conduct of the Secretary and 
the Commission preceding certification meets approval of the courts, 
but because power to make final determination rests with the political 
departments of government alone. 


16 The District Court took the same position in the De Vegvar case as did the Govern- 
ment. See pages 870 and 871 supra. 

17 This same argument was made by Mrs. De Vegvar which resulted in a restraining 
order. See page 870 supra. 

18 The lower courts distinguished the Houston and Mellon cases from the Z. & F. case, 
in that those cases did not involve the validity of an award, but rather a judicial 
determination of its ownership or distribution. 

19 Sec. 2 of the Settlement of War Claims Act of 1928 (45 Stat. 254) provided that 
the Secretary of State shall ‘‘certify to the Secretary of the Treasury the awards of 
the Mixed Claims Commission,’’ thus placing the responsibility for executing the final 
determination of the Commission in the Secretary of State. The related provision of the 
International Claims Settlement Act of 1949 provides that the Commission itself make 
the certification. 


1356 | FOREIUN CLAIMS SETTLEMENT COMMISS:UN 


F nibermore, they felt that the Jurisdiction based on the appuila |: 
is Cwllenge payments to other claimants by reason of i':e stun 
tr-lonent of the fund was ill founded. 

A review of the Mellon and Housion cases will reveal the cv. 
which the majority in the Z. & F. case have stretched the prins 
p-cssed in those cases. The Mellon case arose out of an waan 
esived from Venezuela by the Secretary of State in satisfaction cf: ; 
o” the Orinoco Company, Limited, and its precec:ssors in =’ 
Appellee was the lessee of Orinoco Company, Limited. In atic: | 
v th the Act of February 27, 1896 (29 Stat. 82),°° the Seersiri3 o 
poid this indenmity into the Treasury. Subsequently a coailivt e 
tet, een Orinoco Company, Limited, one of the claiments, oua U 
a: to the latter’s interest in its award. The Department o’ ir’ 
ucuneed the policy that ‘‘The awards are distributed a nong i. © | 
elaimants’’ and that all other ‘‘parties who allege claims against it: 
itec... are in accordance with the uniform rule aud preciize 
department remitted to the courts for the enforcement of toe rie: 
waich they consider themselves possessed.” The Seersiary of Sim. 
eceded to certify the award to Orinoco Company, Limited, ard : ` 
awards, to the Secretary of the Treasury in accordant: w'th ihe «: 
mentioned Act. Appellee then filed a bill in the Supreme Court c” 
District of Columbia to restrain the Secretary of the Treasamy ‘x > 
tributing the award to Orinoco Company, Limited, until his interes: ` 
scitled in court. Such restraining order was granted and the St ” 
Court affirmed citing the Houston case as controlling, as follows 


+ 


... one who has an equitable right in the [award] .. we . 
velief against the officials of the Treasury through a mar daior 
of injunction. . . . The practice of bringing suits in eutity F 
purpose is well established in the courts of the Distr:ct. 


Thus the ellon and Houston cases merely substantiated the propra . 
le'a down by J. Reuben Clark, as Solicitor for the Department of > 
in his opinion regarding Distribution of the Alsop Award (1912), to 
efect that there are two distinct stages in adjusting international ¢ 2: - 
thy first, consisting of ‘‘the determination of the validity and amo“. 
the claim’? which ‘‘is governed by, and must be conduc*ed in acco! 
with, the rules and principles of international law”; and ihe svi 
bene “dhe distribution of the award among those entitled to veat 
including ‘‘those who have secondary or derivative sights,’ vi -' 
svoverned by ‘municipal law.” [Emphasis supplied. | 
? Presently 31 U.S.C.A. § 547: 
“All moneys received by the Secretary of State from foreign gover viet ' . 
Guyecs, in trust for citizens of the United States or others, sh: be iip tcu 
vo.cred into the Treasury. 
+ ke Secrotary of State shall determine the amounts due claima*t-, scuar tivo] 
+.‘ of sguch trust funds, and eertify the same to the Secretary cf the 'troaca y 
-L .., upon the presontation of tho certificates of the Secretary cf © ste, sr tes 
o “ound to bo duo,?? 

-i Tackworth, Digest of International Law 763; 7 AJIL. 362 (1212) 
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This same determination was laid down much earlier by Justice Story 
in Comegys and Pettit v. Vasse, 1 Pet. 193 (1828), as follows: 


A rejected claim cannot be brought again under review, in any 
judicial tribunal; an amount once fixed, is a final ascertainment of the 


damages or injury. 
c o v 


The validity and amount of the claim being once ascertained by their 
award, the fund might well be permitted to pass into the hands of any 
claimant; and his own rights, as well as those of all others, who as- 
serted a title to the fund, be left to the ordinary course of judicial 
proceedings in the established courts, where redress could be ad- 
ministered according to the nature and extent of the rights or 
equities of all the parties. 


Quite clearly the Mellon and Houston cases did not concern themselves 
with the validity of the award, but merely with its distribution. As 
stated in the Nicholas Marmaras case (United States v, Turkey): 


The decision in Mellon v. Orinoco Iron Company, 266 U. S. 121, should 
probably not be construed properly to hold that a court of this country 
can set aside the award of an international tribunal or the action of 
the Secretary of State in certifying to the Secretary of the Treasury 
the amount due to a claimant. The decision may perhaps be con- 
strued to mean that an American court of equity applying equity 
jurisprudence obtaining in the United States, can impress a trust 
on a sum of money awarded in favor of a claimant whose case was 
espoused by the Government of the United States and in that way 
act to prevent payment of a sum awarded in favor of the claimant.” 


Neither the Supreme Court in the Z. & F. case nor the Court of Appeals 
in the De Vegvar case were dealing with ‘‘secondary’’ or ‘‘derivative’’ 
interests. Rather they were both dealing with ‘‘primary’’ interests of 
‘‘elaimants,’’ which interests are not subject to municipal law. 

The Supreme Court in the Z. & F. case implied, although it did not hold, 
it could, under certain conditions, set aside the action of the Secretary 
of State in certifying the awards. It applied the reasoning in the Mellon 
case, involving a ‘‘derivative’’ interest in an award, to a case involving 
a ‘‘primary’’ interest attacking the validity of an award. The court in 
effect said that any ‘‘claimant’’ who had received an award and who was 
fearful that his share of the fund would be depleted if another award 
was distributed, could ask the court to impress a trust on the other 
award, and that the court would impress such a trust until it determined 
that the distribution of the other award was warranted. It is submitted 
that such action by the courts is proper where the conflict involves 
“secondary” or ‘‘derivative’’ interests, but is completely without merit 
and unjust where, in the case of ‘‘primary’’ interests, the court could 
take no remedial action under any circumstances because it could not 
properly take jurisdiction. Thus the only justification for the Supreme 
Court’s action in the Z. & F. case for holding up the distribution of other 
awards was the underlying implication of the majority that, under certain 


22 Nielsen’s Opinions and Report (1937) 473, 480-481; 5 Hackworth, op, cit. 775. 
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circumstances, it could have set aside the award of the internaticn: 
tribunal or the certification of the Secretary of State. It was this unce. 
lying implication with which the concurring justices were in disagreemon 

The Court of Appeals in the De Vegvar case not only implied tha. 
could, under certain conditions, set aside the award of the ‘‘adjudicatiz: 
agency,” but it reviewed the award of the agency with that possibi ‘it 
in mind. In that case it followed and even expanded the recec. 
set by the Supreme Court in the Z. & F. case. Moreover, it expand: 
the ‘‘impressed trust” idea out of all proportion. It did not merely +2 
that any one of several claimants (each of whom had received an awar 
and was a holder of a ‘‘primary’’ interest) could ask the court to impre: 
a trust on other awards, but rather that even one whose claim had bac 
rejected by the adjudicating agency and who held no interest could m7: 
such a request and the court would grant it ‘‘to preserve its jurisdictio 1. 
Again, there is no justification for such action by the court unles 
believed it had some right to review, which the Court of Appeals a: 
parently did believe. Thus a person who filed a claim, even thoust. 
was rejected, was able to hold up and possibly upset the final determin: 
tion of the validity and distribution of the adjudicated awards—a resu 
clearly contrary to the intention of Congress as revealed by the legislatis 
history. 

Admittedly, in its review, the Court of Appeals found that the alle-zc 
errors were ‘‘not grounds for judicial intervention in the face of tl 
congressional fiat that the Commission’s determination shall be free < 
judicial review.’’ Moreover, it was only reviewing for purposes of d 
termining its jurisdiction. But once this limited review is permitted, thai 
is ‘*no logical point at which the door is to be closed to prevent a de nor 
review of nearly all questions.’’?* Even this limited review, in the lit: 
of the statute and its legislative history, is another example of ‘‘clez 
judicial violation of clear legislative language.’’*® It is even more tha 
that—it is a violation of the executive agreement. 

Notwithstanding, the courts have generally been reluctant to consid 
themselves qualified to determine questions involving international agre 
ments. In such cases they have denied jurisdiction in the only real way 
ean be denied. As stated in Hx Parte McCardle, T Wall. 506 (1808) : 

Without jurisdiction the Court cannot proceed at all in any caus 
Jurisdiction is power to declare the law, and when it ceases to ex's 


the only function remaining to the Court is that of announcing +l 
fact and dismissing the cause. 


This was the position taken by the District Court in the De Veg: 
case. 


23 It has been argued that the Z. & F. case and De Vegvar case cannot be compr ri 
in that the latter had its basis in a mixed claims commission and the former i 
domestic commission established by domestic legislation. The writer submits that it 
distinction is only one of many elements to consider in characterizing claims comi y 
sions. See page 877 infra. 

24See K. C. Davis, ‘‘Unreviewable Administrative Action,’’? 15 F.R.D. 411 (1984 

25 Ibid. 
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INTERNATIONAL IMPLICATIONS 


One wonders why the Court of Appeals did not apply its reasoning 
in the Z. & F. case to the De Vegvar case. It is possible that it felt 
bound by the Supreme Court’s decision in the Z. & F. case. However, 
when Congress drafted the statute setting up the Foreign Claims Settle- 
ment Commission it was aware of the Z. & F. case and intentionally in- 
corporated provisions of finality into the statute regarding the findings of 
the Commission and the distributions of the Secretary of the Treasury 
in order to avoid the ‘‘review’’ results of that case.27 Thus the imple- 
menting legislation was significantly different so that the Court of Appeals 
did not have to consider itself bound by the Z. & F. case. 

It is more likely that the Court of Appeals did not consider the 
De Vegvar case as one involving international implications of the same 
magnitude as those involved in the Z. & F. case where it declined juris- 
diction. This is probably true insofar as there was actually no balance 
left for a reverter to Yugoslavia. But suppose there was a balance in the 
fund after all the awards had been paid. By executive agreement this 
balance was to be returned to Yugoslavia. Is it not conceivable that 
Yugoslavia could legally protest the delay of the return of such balance 
resulting from a judicial review in violation of the executive agreement? 7° 
Furthermore, is it not quite clear that she could legally protest a de- 
pletion of the balance of the fund resulting from an additional award 
allowed after judicial intervention? The dictum in the De Vegvar case 
indicates that the Court of Appeals conceived of certain cases where such 
judicial intervention was proper and could result in additional awards. 
Assuming such a case, it would follow that action by the courts ‘‘ would 
embarrass the government in conducting its international affairs,” would 
be ‘‘political in nature,’’ and would be contrary to traditional practice 
and international law.?® Nevertheless, it is still not clear when the 
municipal courts will consider a matter sufficiently ‘‘political in nature’ 
to refuse jurisdiction. The De Vegvar case is no help in resolving this 
question. 

This is not to suggest that municipal courts challenge the principle, 
under international law, that an arbitral award is final unless the parties 
have otherwise agreed. The Supreme Court tacitly recognized this 
principle in La Abra Silver Mining Company v. United States, 175 U. S. 

26 See page 871 supra. 

27 See 95 Cong. Rec. 8845. The Act of 1928 involved in the Z. & F. case did not ex- 
pressly bar judicial review of decisions by the Commission or certification by the Secre- 
tary of State. 

28 Congress was mindful that Yugoslavia had voluntarily agreed to permit its liability 
on these claims, up to $17,000,000, to be fixed by an agency of the United States 
Government, but that at the same time it had by express provision limited its submission 
to that agency only and not to the action of United States courts. Moreover, Congress 
respected this provision. 

29 See Comegys v. Vasse, supra; Mead v. U. S., 9 Wall. 691, 76 U. S. 687 (1870). 


80 Brierly, The Law of Nations 254 (4th ed., Oxford: Clarendon Press). See also L. 
Oppenheim, International Law (rev. 7th ed., Appleton-Century-Crofts, 1948). 
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423 (1899), when it upheld the power of Congress to authorize a judic 
review of an award allegedly obtained by fraud but only on the extr.1 
grounds that Congress by legislation could abrogate a treaty, citing t 
Head Money Cases, thus admitting that Congress, even though it had t 
power, had no right, under international law, to authorize such revie. 
But cases like De Vegvar indicate that municipal courts fail to cons ¢ 
the possibility of characterizing so-called domestic claims commissions, i 
the Foreign Claims Settlement Commission, as international tribunal. 
which the above principle of international law should be applied. -ð 
mittedly such commissions are established by domestic legislation. Ho 
ever, this fact alone should not determine their characterization. Rat» 
when confronted with a case like De Vegvar, a municipal court shcu 
first look to the substance of the executive agreement or compromis. "i 
will reveal the ad hoc character of the tribunal, the extent of control of i 
parties to the dispute, the method of establishing the tribunal end - 
lecting its personnel, the exact subject of the dispute, the jurisdictior 
the tribunal, the procedures to be followed, the manner of defraying < 
penses, the law or rules to be applied, whether or not liability is admit 
and the arbitrators’ task limited to determining the extent of damaz 
ete.?? Only then can a municipal court make a rational determination 
to the international character of the tribunal. 

The domestic claims commission is not an innovation. Some writ« 
have considered them as bodies distinct per se from international t 
bunals.** Others have considered them international tribunals. 1" 
have based their characterization on a review of all the elements of t 
particular compromis concerned. 

A comparison of the Yugoslav Agreement ** with the Convention 
November 19, 1941, between the United States of America and Mexicc 
will reveal the significant differences in the provisions of these respecii 
agreements both of which were implemented by domestic legislation setti 
up a domestic commission. The Mexican Convention expressly stated 
its preamble that it was not the basis for an international arbitration; 
granted a lump sum with no possible reverter interest; and it made 

81 The question of Congressional authority was not raised by Mexico, inasmuc’: 
the judgment was favorable to her. But it would seem that the judgment would 4: 
no greater authority than that of any other judgment of a municipal court, and tl 
Mexico would have been privileged to attack it if she had so desired. On this suhj 
generally see Carlston, The Process of International Arbitration 60 (New York: Co'u 
bia University Press, 1946). 

82 Bishop, International Law 56 (New York: Prentice-Hall, Ine., 1953). 

88 For a general survey of these commissions see Wilson, ‘‘Some Aspects of * 
Jurisprudence of National Claims Commissions,’’? 36 A.J.I.L. 56 (1942); 6 Hackw i 
op. cit, 142. 

34 Ibid. See also Briggs, ‘*The Settlement of Mexican Claims Act of 1942,’° 
A.J.I.L. 222 (1943). 

85 Ralston, The Law and Procedure of International Tribunals 239 (Stanford, Ccli 
Stanford Univ. Press, 1926); 6 Hackworth, op. cit. 549, 558; Ralston, Internatio: 
Arbitration from Athens to Locarno 239 (Stanford, Calif.: Stanford Univ. Press, 162: 

86 Bee page 868 supra. 87 56 Stat. 1347. 
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provisions for the adjudication of claims. The Yugoslav Agreement, on 
the other hand, was intended to be an international arbitration of an 
inter-governmental problem, even if the limit of liability was set; there 
was a possible reverter of any balance ‘of the lump sum; and the agreement 
made many provisions for an adjudicating agency, including the finality 
of its awards. A comparison of the United Kingdom-Yugoslav Agree- 
ment with the United States-Yugoslav Agreement also reveals important 
differences.*? 

Many more examples of international claims agreements with sig- 
nificantly different settlement provisions could be cited, all of which reveal 
the necessity for a fuller appreciation of the characterization of the under- 
lying adjudicating agency. Perhaps the emergence of the individual in 
this area of international law, as revealed by the procedure established 
under the Yugoslav Claims Agreement, requires the recognition of new 
considerations in the characterization of claims commissions. Hence 
it would behoove the municipal courts to look, not only at the implementing 
legislation setting up domestic claims commissions but at the compromis 
itself to determine whether or not their intervention is internationally 
sound. Only if the courts recognize the international setting of such 
commissions can the executive department hope to negotiate lump-sum 
settlement agreements most favorable to the United States.‘ 


CoNCLUSION 


The Court of Appeals in the De Vegvar case was aware of the ‘‘fi- 
nality’’ terms of the executive agreement or compromis and it recognized 
the legislative intent (explicit in the legislative history and the imple- 
menting statute) to prohibit any form of judicial review. Nevertheless, 


88 The fact that the two governments in the circumstances of the Yugoslav settlement 

deemed it more appropriate to provide for a domestic commission rather than a mixed 
tribunal is not in itself determinative of the status, international or otherwise, of the 
Commission. John Bassett Moore defined international arbitration as follows: 
‘«The process of adjudication by a tribunal appointed by the parties, whether its mem- 
bership be national, bi-national or mixed, and whether previously constituted or named 
for the occasion, is technically known as arbitration, and the decision is commonly 
called an award.’’ (1 Moore, International Adjudications xxxiii.) 

89 See Drucker, ‘‘Compensation for Nationalized Property: The British Practice,’’ 
49 A.J.I.L. 477 (1955). 

40 On this subject generally, see Jessup, ‘‘ Responsibility of States for Injuries to 
Individuals,’? 46 Columbia Law Review 903 (1946). 

41 The Foreign Claims Settlement Commission was intended to be a permanent agency 
because it was anticipated that claims agreements similar to the agreement with 
Yugoslavia would be negotiated in the future. The Commission has processed the 
claims under the Panamanian Claims Convention of Oct. 11, 1950. It continued the 
processing of claims placed under its jurisdiction by the War Claims Act of 1948, 
as amended, and is presently processing claims against Bulgaria, Hungary, Rumania, 
Italy and Russia brought under its jurisdiction by the amendment to the International 
Claims Settlement Act of 1949, as amended (69 Stat. 562). No agreements similar to 
the agreement made with Yugoslavia have as yet been negotiated. Quite clearly, the 
Commission is set up to take on various characteristics depending on the underlying 
compromis, if any, and the amendatory implementing legislation. 
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it imputed to itself the right of limited review to determine its jurisdictio 
and explicitly stated that under certain circumstances judicial interventic 
was appropriate. Thus there is a clear conflict between the legisla‘ iv 
intent to carry out the terms of the compromis and the judiciary’s inter 
to grant review wherever the circumstances are deemed to justify i 
Such conflicts could make a foreign government reluctant to ente’ 
lump-sum settlement agreement. If future agreements similar to tb 
Yugoslav Agreement are to be negotiated, this conflict must be resol cc 
This could be accomplished if the municipal courts properly understso 
the international law of claims and were apprised of the fact that dome;t' 
commissions may have the characteristics of international tribunals vit 
exclusive jurisdiction, if such was the intent of the compromis unde 
which they were established. If the municipal courts refuse to be cog 
nizant of this possibility, then the only way to avoid their review i t 
provide that the Commission’s decisions and grounds thereof should no‘ 5 
rendered in writing.*? If this is necessitated, the development of inc: 
national law in this area will be retarded and the negotiation of lump-.u1 
settlements will be less flexible and less likely. 

s2 This was done by the Foreign Compensation Commission in the United Kingdo: 
for this very reason; that is, to avoid the possibility of challenging ‘‘final’’ deci: ic: 
in the courts. See Drucker, loc. cit. at 482. This procedure is possible in the Unite 
States under 31 U.8.C.A. § 547. See note 20 supra. This provision of the Code ` 
still in effect but has been superseded by the International Claims Settlement Act fc 
the specific purpose of handling so-called ‘‘Funds’’ received pursuant to lump su 
settlement agreements or otherwise. 


THE NATURE AND SCOPE OF THE 
ARMISTICE AGREEMENT * 


By CoroneL Howarp S. Lev, U.S.A. 
Chief, International Afairs Division, JAG Office, Department of the Army 


I. INTRODUCTION 


For many centuries the armistice agreement has been the method most 
frequently employed to bring about a cessation of hostilities in interna- 
tional conflict, particularly where the opposing belligerents have reached 
what might be termed a stalemate. This practice has not only continued 
but has probably increased, during the present century. 

The first World War ended in an extended series of so-called armistice 
agreements.! During the twenty-one years which elapsed before the out- 
break of the second World War there were really only two such agree- 
ments of any historical importance: that entered into in Shanghai on May 
5, 1932, which brought about a cessation of hostilities in the Sino-Japanese 
conflict of that period; ? and that entered into at Buenos Aires on June 12, 
1935, which ended hostilities between Bolivia and Paraguay over the Gran 
Chaco.: 

The second World War also ended in an extended series of so-called 
armistice agreements; * and in the comparatively short period of time since 
then, there have already been no less than ten major general armistice 
agreements concluded by belligerents.5 This increased importance in 


* The views contained herein are those of the writer and are not to be construed as 
official or as reflecting those of the Department of the Army. 

1 All of these agreements may be found in Maurice, The Armistices of 1918, Ap- 
pendices (London, 1943). They are referred to in the text as ‘‘so-called armistice 
agreements’? because each one was actually what one author has called a ‘‘capitu- 
latory armistice, in which the victor imposes upon the vanquished conditions which are 
normally reserved for the treaty of peace.’’? Burgos, Nociones de Derecho de Guerra 
144 (Madrid, 1955). 

2 U, 8. Foreign Relations, Japan: 1931-1941 (Washington, 1943), Vol. I, p. 217. 

8 U. S. Foreign Relations, The American Republics: 1935 (Washington, 1953), Vol. 
IV, p. 73. This was termed a ‘‘Peace Protocol’? and, in many respects, went beyond 
the normal scope of even a modern armistice. Neither of these two armistice agree- 
ments had any particular significance in the development of the general armistice as 
an important war convention. 

4 See comment in note 1 above. These agreements may be found in 39 A.J.I.L. Supp. 
(1945) 88 (Rumania); 93 (Bulgaria); and 97 (Hungary); 40 ibid. 1 (1946) (two 
with Italy). A number of other such agreements were entered into during the course 
of the war (Finland-U.S.S.R., 34 ibid 127 (1940); France-Germany, 34 ibid 173 
(1940); France-Italy, 34 ibid. 178 (1940), etce.). The surrenders of Germany on 
May 7, 1945 (Exec. Agr. Ser., No. 502), and of Japan on Sept. 2, 1945 (Exee. Agr. 
Ser, No. 493) do not fall within this category. See Zemanek, ‘‘ Unconditional Sur- 
render and International Law,’’ in 26 The Annual, Journal of the A.A.A. 29 (1956). 

5 The Renville Truce Agreement (Netherlands—Indonesia), U.N. Doc. 8/649, Jan. 17, 
1948; Resolution for a Cease-fire Order and Truce Agreement (India-Pakistan), U.N. 
Doe. 8/995, Sept. 13, 1948; the four Isracli-Arab General Armistice Agreements: 
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modern practice of the general armistice as an instrument leading to “he 
restoration of peace has resulted in it having been likened to the prel m- 
inaries of peace € (which it has, in fact, practically superseded), and ever. 
to a definitive treaty of peace.” Under the circumstances, it appears ap- 
propriate to review the history and development of the general armistice 
as a major international convention concerned with the non-hostile relatior:. 
of belligerents, as well as to determine its present status under internatio 12 
law.® 
II. GENERAL Discussion 


What is the nature of a general armistice agreement, the war convento 
which has properly been termed ‘‘the most important and most frequently 
reached agreement between belligerents’’?® A general armistice is @1 
agreement between belligerents which results in a complete cessation of al' 
hostilities for a specified period of time, usually of some consideraole dura 
tion, or for an indeterminate period. It applies to all of the forces of -he 
opposing belligerents, wherever they may be located. It may havc ¿ 
political and economic, as well as a military, character.?° 

This definition, while adequate to describe the nature of a genera’ 
armistice, necessarily omits many peripheral but nevertheless important 
facets of the term defined, facets which it is essential should be borne ir. 
mind in any searching analysis of the problem. What is the legal basis 
of the general armistice? How does it come into being? Does it create 
a new juridical status between the belligerents? These are but a few 
of the more important of the many questions relating to this problem. 

As has already been noted, the armistice is a war convention. By defi 
nition a convention is an agreement; it is a contract; it is consensual 
That this is all true of an armistice is fully established by reference to 


U.N. Doc. 8/1264/Rev. 1, Feb. 23, 1949 (Egypt); U. N. Doc. $/1296/Rev. 1, March 23, 
1949 (Lebanon); U.N. Doe. S/1302/Rev. 1, April 3, 1949 (Jordan); and U.N. Doc. 
§/1353/Rev. 1, July 20, 1949 (Syria); the Korean Armistice Agreement, U.N. Doe. 
68/3079, Aug. 7, 1953; and the three Agreements on the Cessation of Hostilities in 
Indochina: IC/42/Rev. 2, July 20, 1954 (Viet-Nam); IC/51/Rev. 1, July 20, 195” 
(Laos); and IC/52, July 21, 1954 (Cambodia). The Korean Armistico Agreement 
may also be found in 47 A.J.I.L, Supp. 186 (1953), and the three Indochinese agree- 
ments in Report on Indochina, U. S. Senate Committee on Foreign Relations, 83d Coug., 
2d Sess., 1954, Committee Print, pp. 16-41. 

8 Rosenne, Israel’s Armistice Agreements with the Arab States 27 (Tel Aviv, 
1951); Zemanek, loc. cit. 30. 

7 Phieger, Proceedings of Annual Meeting of the American Society of Internaticna 
Law, 1955, p. 98; Sibert, ‘‘L’armistice dans le droit des gens,’’ in 40 Revue générak: 
de droit international public 714 (1933). 

8 While any review of the historical development of the general armistice will neecs-i 
tate some discussion, however limited, of the general armistice agreement over thc 
centuries, emphasis will be placed on those of the last decade. 

9 Monaco, ‘‘ Les conventions entre belligérants,’’ in 75 Recueil des Cours de l'Académi; 
de Droit International de La Haye 323 (1949, II). 

10 We are not here concerned with the local, or partial, armistice, the agreement 
between belligerents which has only a military character and which results only in 2 
temporary armistice of limited scope. AlN references in the text to an ‘‘armistice’ 
refer to a general armistice agreement. 
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numerous international conventions,“ military manuals,!* and authors of 
texts of international law.** Belligerents are free to enter into an 
armistice or to decline to do so. They are free to include in an armistice 
any provisions which they may desire, unfettered by either legal restric- 
tions or precedents, guided only by the necessities of war.* As one author 
has aptly stated: 


The contractual field for an armistice is completely open. Here 
again ‘‘contracts take the place of law as between those who enter 
into them.’? 45 


It follows that there is no fixed rule or custom which prescribes what 
provisions should or should not be included in an armistice agreement.7® 
On the other hand, there are certain provisions which, as will be seen, are 
very generally included by the parties, not because of any legal compulsion, 
but rather because experience has proven that such provisions are of a 
nature to facilitate the purpose of-the armistice and to insure against 
violations thereof." And whether the parties specifically provide therefor 
or not, an armistice does result in a complete cessation of active hostilities; 
that is, it results in a cease-fire.!8 Without a cease-fire there would, by 
definition, be no armistice. 

Being a contract, it must be negotiated. Because a general armistice 


11 Art. 50, Declaration of Brussels of 1874, Recueil général des lois et coutumes de la 
guerre (Brussels, 1943), p. 595; Art. 36, Regulations respecting the Laws and Customs 
of War on Land, annexed to Hague Convention No. IT, July 29, 1899 (32 Stat. 1811, 
2 Malloy, Treaties 2042); Art. 36, Regulations respecting the Laws and Customs of 
War on Land, annexed to Hague Convention No. IV, Oct. 18, 1907 (36 Stat. 2277; 
Malloy, op. cit. 2269). 

12 Par, 258, Rules of Land Warfare, U. S. Army, Basie Field Manual 27-10 (Wash- 
ington, 1940); par. 479, The Law of Land Warfare, U. S. Army, Basic Field Manual 
27-10 (The Law of Land Warfare superseded the Rules of Land Warfare in July, 
1956); pars. 256, 258, and 270, British Army Mannal of Military Law, 1929, Amend- 
ments No. 12 (1936), Ch. XIV, The Laws and Usages of War on Land; pars. 256, 
258, and 270, British Army Manual of Military Law, 1951, Draft Section XIV, The 
Laws of War on Land (when published, The Laws of War on Land will supersede The 
Laws and Usages of War on Land). 

13 Basdevant, Cours de droit international public 176 (Paris, 1946); Calvo, Le droit 
international, Vol. IV, #2436 (5th ed., Paris, 1896); Clunet, ‘‘Suspension d’armes, 
armistice, préliminaires de paix,’’ in 46 Journal du droit international privé 173 
(1919); Fauchille, Traité de droit international publie, Vol. II, p. 326 (8th ed. by 
Bonfils, Paris, 1921); Phillipson, Termination of War and Treaties of Peace 74 (New 
York, 1916) ; Robert, Des effets de ]’armistice général 28 (Paris, 1906); Sibert, loc. cit. 
662. 

14 Calvo, op. cit. But see Art. 75 of the 1929 Geneva Convention relative to the 
Treatment of Prisoners of War (47 Stat. 2021; Treaty Series, No. 846; 4 Malloy, 
Treaties 5224). 15 Clunet, loc. cit. 174. 

18 Fauehille, op. cit. 326; Robert, op. cit. 28; Sibert, loc. cit. 685. 

17 The more important provisions of the ‘‘usual’’ armistice agreement, if such there 
be, are discussed in detail in Part IIT hereof, beginning at page 888 below. 

18 Art. 136, Lieber, Instructions for the Government of Armies of the United States 
in the Field (General Orders No. 100, April 24, 1863); Politis, ‘‘La guerre gréco- 
turque,’’ in 5 Revue de droit international public 116,135 (1898); Spaight, War Rights 
on Land 238 (London, 1911). 
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r: suits in a cessation of all hostilities, and because it meir contet 3: 
a ‘cd economic as well as military provisions, it has poltic:] siaar leer 
nay, thereforc, be made only on behalf of the sovereignty of ..: ¢ 
Tuis sovereignty may be expressed by either of two method : %. 
armistice may contain a specific provision that it is te bevorac « 
ouly after ratification; *° or second, the representatives of tre stese .. 
neted to negotiate the armistice, and they may be military or civi z 
both, may be provided with full powers.™ Modern practice erx > 


prefer the latter method. There were no ratification, of the s. 
Aviristice Agreements reached during either World Wa I o> Ved 
Ti All of the armistice agreements reached under the aegis of iho 
Neons have been negotiated by representatives with full poes 
hes vequired ratification.” 

While it cannot be disputed that a state has complric [reete > 
termining who will represent it in negotiating an armistice, iho 
been conflicting expressions of opinion as to the advisability of 10e 
of military personnel for this purpose. Gentili did not. believe th: + 
tesk of negotiating an armistice should be delegated to she mijer., 
said: ‘*Therefore the leaders in war should handle met‘ers which > 
to war and not other matters.’’** On the other hand, one mederi s 


a 


—_ 


9Rornand, L’armistice dans les guerres internationales 53 (C neye (PIT n 
op. cit. #2437; Castrén, The Present Law of War and Neutrality .29 (ilel tic 
Borek, International Law Vol. IT, p. 312 (3d ed. by Baker, Lo don, 1893; 
Droit. des gens moderne de l’Europe # 277 (2d Ott ed. in French, Pori’, 1871); 
lor. crt. 669; Vattel, The Law of Nations, iii, XVI, 237 (Text of 1758, Clessies c’ | 
nev'oval Law, Weshington, 1916). Vattel states that ‘‘the ec :-lusign ef s 
armistice is a matter of such importance that the sovereign is aly. ys presimed .. 
re crved it to himself.’’? This undoubtedly refers to ratification, rather than rey 
O-e of the few armistice agresments actually signed by sovoeigr’ purer 
meron times wes that of Villafranca, which was signed by the Emocia N 
IJ. of France ond Francis Joscph of Austria on July 11, 1859. 

°9Juawrenee, The Principles of International Law 565 (6th eo, New York, 1% 
bet cco tho 7th cd, 1927, p. 556; 2 Oppenheim, International Law 750 (~b oe 
Leuterpacht, London, 1952), While par. 259 of the Rules of Land Wavrrere {< 
ect. gureally thet a general armi-tice is always subject to ratifiestion, wi. 453 o 
Lew of Land Warfare states that ‘‘if an armistice contains po tieni tor, i3 
be mede under cuthorization from the governments econecrned or 'tbject to apio 
thin’? 

“1 Clonet, loc. cit. 173; Fauchille, op. cit. 326; Wheaton, Internaiions] L 
(7C cod. by Keith, London, 1944). Each of the four Israeli-Arsb Govesl A 
Agr ments (note 5 above) states in the preamble that the Part es have f'o] 
re cre ontatives empowered to negotiate and conclude an Armistic> Agress yvi ? 

‘2 Notes 1 and 4 above. However, the Protocol of Buenos Are. ’ 
au te iding the Gran Chaco hostilities did require ratification. “his we, occ 
ni ous variations from the usual armistice of modern times. 

27 Tho four Israeli-Arab Gencral Armistice Agreements spcecifeally ; v.4 
thev were not subject to ratification. The others were completely silet e ino >ù 

“De Jure Belli, ii, X, 292 (Text of 1612, Classies of Intern-tions] sov, 4 
1933). This woz apparently the feeling of at least a part of the British pres. 
th. Korean regotiations, See Frankenstein, L’Organisation des Natio's Unies 
de Conflit Coréen 323 (Paris, 1952). 


rete 
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states that ‘‘it is clear that, once the decision is made, the actual negotia- 
tions should be conducted by the military organs.” * 

It cannot be said that there is any established modern practice in this 
regard. The Renville Truce Agreement (Netherlands-Indonesia) and the 
India-Pakistan Cease-fire Order and Truce Agreement were both negotiated 
by diplomatic representatives. The four Israeli-Arab Armistice Agree- 
ments were negotiated by the military on behalf of each of the Arab coun- 
tries and by mixed civilian-military delegations on behalf of Israel. The 
Korean Armistice Agreement was negotiated and signed exclusively by the 
military on both sides. And the three Agreements on the Cessation of 
Hostilities in Indochina were negotiated by both military and diplomatic 
representatives.” As a matter of fact, with modern methods of communi- 
cation, the question is no longer of very great importance inasmuch as the 
decisions of the negotiator, whether he be military or civilian, will actually 
be made in each instance pursuant to instructions received directly from 
his home capital.” Perhaps the best solution would be a ‘‘mixed team’’ 
consisting of members drawn both from the military and from the diplo- 
matic corps, the practice followed by Israel in its negotiations with the Arab 
states, and by both sides in the Indo-Chinese negotiations. 

A matter of major legal interest is that of the juridical status which 
exists during the period while an armistice is in effect. Is it war, or peace, 
or some third status? While there has, on occasion, been some rather loose 
language used with regard to this question, it may be stated as a positive 
rule that an armistice does not terminate the state of war existing between 
the belligerents, either de jure or de facto, and that the state of war con- 
tinues to exist and to control the actions of neutrals as well as belligerents.*8 


25 Monaco, loc. cit. 326. In discussing the preparations for the Armistice of 
Rethonde which brought World War I hostilities to an end on November 11, 1918, 
Maurice (op. cit. 34) makes the following amusing comment: ‘‘This latest American 
note did much to clear the air, but it did not entirely satisfy Marshal Foch, and there 
followed some interesting correspondence between him and his Government on the 
respective responsibility of statesmen and soldiers in making terms of armistice.’’ 

28 Note 5 above. It is probable that the Arab states did not use diplomatic repre- 
sentatives because of their refusal to take any action which might, even remotely, imply 
recognition of the existence de jure of the state of Israel. 

27 Of course, this was uot the case prior to the invention of wireless telegraphy. 
In August, 1808, Lt. General Sir Arthur Wellesley (later Lord Wellington) was 
successful in several engagements with the French in Portugal. The French Com- 
mander then approached Sir Arthur and his superiors with a request for an armistice. 
Agreement on an armistice extremely favorable to the French was reached at Cintra 
on Aug. 22, 1808. Later, a ‘‘Definitive Convention for the Evacuation of Portugal by 
the French Army’’ was agreed upon. ‘Violent public clamour’? ensued when the 
news reached England, where on the facts known, no justification could be perceived 
for having entered into a truly consensual agreement with what appeared to have been 
a defeated foe. As a result, Sir Arthur and his two superiors were subsequently com- 
pelled to face a Board of Enquiry. Stockdale, The Proceedings on the Enquiry into 
the Armistice and Convention of Cintra (London, 1809). 

28 Oppenheim (op. cit. 546) states that during a general armistice ‘‘the condition of 
war remains between the belligerents themselves, and between the belligerents and 
neutrals, on all points beyond the mere cessation of hostilities.” And in his Interna- 
tional Law Codified (Trans. of 5th Ital. ed. by Borchard, New York, 1918), note, 
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As long ago as the days when Greece and Rome were at the zenith of 
their power, it became accepted law that, although the indutiae (armistice 
or truce) resulted in a cessation of hostilities, it did not, as did the foec us 
(treaty of peace), result in a termination of the war.’ The early writers 
on international law concurred in this conclusion.*® The great major.ty 
of contemporary writers likewise do so.*t Both the American and ihe 
British military manuals have uniformly taken the position that ar 
armistice is merely a cessation of active hostilities and is not to be descriled 
as either a temporary or a partial peace.*? 

The rule stated above has received affirmative judicial approval or € 
number of occasions. Thus, the United States Supreme Court, confron‘ec 
with the question of whether the 1918 Armistice had brought about a 
state of peace, ruled that ‘‘complete peace, in a legal sense, had not come 
to pass by the effect of the Armistice and the cessation of hostilities.’’ * 
Similarly, on November 3, 1944, the French Court of Cassation stated thet 
“an armistice convention concluded between two belligerents constitutes. 
only a provisional suspension of hostilities, and cannot itself put an cnc 
to the state of war.” 3t 

A few years ago an incident occurred in the Security Council of <he 
United Nations which has been misconstrued as indicating a rule contrary 
to that discussed immediately above. Subsequent to the execution of the 
Israeli-Egyptian General Armistice Agreement, Egypt continued to main- 
tain its ‘‘blockade’’ of the Suez Canal insofar as Israel was concerned 


#1775, Fiore goes even further, cautioning that ‘‘both in the relations of pu oti’ 
internal law and in those of international law, during an armistice, however long pro 
tracted, the law of war, not the law of peace, must be applied.’’ 

222 Phillipson, The International Law and Customs of Ancient Greece and Rome 
287, 289-290 (London, 1911). 

30 Gentili, op. cit. ii, XII, 302-303; Grotius, De Jure Belli ac Pacis iii, XXI, I-T 
(Text of 1646, Classics of International Law, Oxford, 1925); Pufendorf, Of the Law o 
Nature and Nations viii, VII, 3 (Text of 1688, Classics of International Law, Oxford, 
1934). 

81 Benton, International Law and Diplomacy of the Spanish-American War 226 
(Baltimore, 1908); Calvo, op. cit. #2339; Clunet, loc. cit. 72; Fenwick, Internaticnal 
Law 580 (3d ed., New York, 1952); McNair, Legal Effects of War 5 (Cambridge, 
1948); Sibert, loc. cit. 658; Spaight, op. cit. 245; Zemanek, loc, cit. 31. 

82 Lieber, op. cit, Art. 142; par. 253, Rules of Land Warfare; par. 479, The Law o° 
Land Warfare; par. 266, Laws and Usages of War on Land; par. 266, Laws of War 
on Land (note 12 above). 

38 Kahn v. Anderson, Warden, 255 U.S. 1, 9 (1921). 

24 In re Suarez, Annual Digest of Public International Law Cases, 19438-1945 (ed. by 
Lauterpaeht, London, 1949), p. 412. Suarez, a French newspaperman, wes charged 
with ‘‘communicating with the enemy’? during the German occupation of France. Us 
contended that after the Armistice of Compiègne (June 22, 1940) relations with Gertiar 
nationals no longer fell within the meaning of that term. The Court of Cassation 
disagreed with this contention and Suarez died before a French firing squad. In tha 
editorial comments on this case Lauterpacht says: ‘‘This judgment is in full (on 
formity with the classical theory of international law regarding the juridical naturo 
of an armistice. ... An armistice is only a provisional suspension by treaty of hos- 
tilities, a temporary pause in military operations between belligerents, leaving, mare- 
over, the state of war, with all its juridical consequences, still in existence.’?’ 
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Israel complained to the Security Council asserting that the four armistice 
agreements had, in effect, terminated the state of war between all of the 
belligerent parties. Egypt, on the other hand, contended that the state of 
war continued despite the armistice agreements and that the blockade was 
legal. The Security Council on September 1, 1951, passed a resolution 
calling upon Egypt to lift its blockade.** This action of the Security 
Council has been construed as indicating that a general armistice is a kind 
of de facto termination of war.¢ It is considered more likely that the 
Security Council’s action was based upon a desire to bring to an end a 
situation fraught with potential danger to peace than that it was attempt- 
ing to change a long established rule of international law. By now it has 
surely become fairly obvious that the Israeli-Arab General Armistice 
Agreements did not create even a de facto termination of the war between 
those states.” 

One of the most frequent problems to arise with regard to the inter- 
pretation of a general armistice has been the determination of those acts 
which are permitted and those which are prohibited. There have been 
two very definite schools of thought on this problem. One school, long 
designated as the one with the weight of authority behind it, takes the 
position that during a general armistice a belligerent cannot legally do 
anything which the enemy would have wanted to and could have prevented 
him from doing but for the armistice.** The other school, long designated 
as the one with the weight of reasoning as well as the weight of practice 
behind it, takes the position that during a general armistice the belliger- 
ents must refrain from doing only those acts which are expressly prohibited 
by it.’ This dispute is apparently as old as history, and is now of his- 


86 Security Council, Sixth Year, Official Records, 558th Meeting, pars. 1-7. The 
resolution made no mention of the Treaty of Constantinople of 1888. 

s6 Stone, Legal Controls of International Conflict 641, 644 (New York, 1954). 

37 On April 13, 1956, while Mr. Dag Hammarskjöld, Secretary General of the United 
Nations, was in the Middle East pursuant to a Security Council Resolution of April 4, 
1956, attempting to secure compliance with the General Armistice Agreements, Mr. 
David Ben-Gurion, Prime Minister of Israel, requested him to ‘‘ascertain whether their 
[Egypt’s] readiness to undertake the full implementation of the General Armistice 
Agreement signifies that they no longer consider Egypt to be at war with Israel”? New 
York Times, April 17, 1956. For a further discussion of the problem of the naval 
blockade during an armistice, see p. 903 below. 

38 Bluntschli, Le droit international codifié #691 (Trans. from German into French, 
Paris, 1870); Calvo, op. cit. #2339; Fiore, op. cit. #1774; Hall, A Treatise on Inter- 
national Law 585 (7th ed. by Higgins, Oxford, 1917); Vattel, op. cit. ili, XVI, 246; 
2 Westlake, International Law 92 (2d ed., Cambridge, 1913); Wheaton, op. cit. 224; 
Winthrop, Military Law and Precedents 787 (2d ed. rev., Washington, 1920). 

89 Castrén, op. cit. 130; Fauchille, op. cit. 330; Fenwick, op. cit. 580; Grotius, op. cit. 
iii, XXI, VII; 2 Hyde, International Law Chiefly as Interpreted and Applied by the 
United States 283 (Boston, 1922); Lawrence, op. cit. 558; Phillipson, op. cit. 63 (note 13 
above); Spaight, op. cit. 235; par. 256, Rules of Land Warfare; par. 487e, The Law 
of Land Warfare; par. 282, Laws and Usages of War on Land; par. 282, Laws of 
War on Land (note 12 above). It is interesting to note that Spaight (op. cit.) 
criticized a statement in Lawrence (apparently in the latter’s 5th edition) to the 
effect that ‘‘it is universally agreed that during an armistice a belligerent may do in the 
actual theatre of war only such things as the enemy could not have prevented him 
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1orical significance only. Modern discussions of the subjecu poi < 
problem o: enforcement and the invitation to chaise and ccm 


a~e a 


herent in what might be termed the classical approa: h. fii ra 





‘ut doing at the moment vhen actual hostilities ceased’’; and thet, mm 
rutory effect of Spaight’s criticism, the next edition of Lay rence’s work 
on blished in 1915, four years arter Spaight’s book appeared, steved (at p. 33E 

‘. 2 controvirsy whether during an armistice a belligerent may lo, iu the vet 

x war, only such things as tho enemy could not have prevente.. him frow a | 

12 arent when active hostilities ceased, or whether he may do whatever is not `e 
exoressly, except, of course, attack the enemy or advance further into hui teir 
\Wvight of authority is in favor of the former alternative; but the woielt of 

ms on the side of the latter, which has the decisive suppo t of resont | 
< v latest (1927) edition of Lawrence is consistent with it- immed at: | 
tr, 558). 
‘o Several hundred years before the birth of Christ the famous Philin g. 

cook advantage of a ‘‘truce’’ (we would call it a suspension of arm), n° 
cquested for the purpose of burying his dead, and withdrew ty a imee ro 
oosition, Gentili (op. cit. ii, XIII, 313) says ‘‘ Philip did wroag’’; Cro.tu 

ic, XXI, VII) maintains that ‘‘it is not inconsistent with a trare to w thden +: 
army inland ay we read in Livy that Philip did’’; Vattel (op. cit. ni, XVI, v 
‘se, no bad faith in such an act, though warning that it gives ‘he exwmy ih 
scuow the atteck despite the suspension of hostilities; Winthrop (op, cit. T57, ¢ 
m Centil’s position; while Maurice (op. cit. 32) points out tha: in Octobar, 190) 
British and Trench felt it necessary to call President Wilson’: attention +o +” 
that the mere evacuation of occupied territory by the Germans (which hi’ 
gested ag a provision of the armistice which was then under diserssion) y 
muchee, Inasmuch as the enemy would then have the opportunity, ; mong other í 
‘‘retiring without loss on to new positions which he would hc.o time to r 
fortify’’—clear acceptance of the validity of Philip’s act. 

41 The last reported incidents involving this problem occurred during <ie ` < 
c’ the 19th century. They clearly indicate that, as a matter o^ prostic, Te: 
‘vo frequently taken actions during an armistice which were not specific: Dy . ^u 
+i which the enemy could have prevented at the moment when i tual hotli .. 
Cas of these incidents occurred during the Seven Weeks’ War betweca Pyu o 
adria. After the Armistice of Nikolsburg had been signed (¿aly £6, 1800, T 
2 ,deriek Charles, the Prussian commander, massed his troops in suck s ruiu? 
f.: istete an attack on Pressburg, should the negotiations for veace “pil, a:p: 
wie the Austrians could, at least, have rendered diffieult. This action brezel 
protest from tho Austrians—and the Treaty of Prague (August #3, 1866) bro: h 
war to an end. Similarly, after the Armistice of Adrianople hed bior. signi (.. 
31, 1878), bringing to a halt hostilities between the Russians and the Tu. 
Russian commander, General Totleben, ordered his troops to erat a number o? 
oLservation posts from which a full view of the Turkish entrenchmert: could Le: 
teed, an act which the Russians certainly could not have accomplished prios io i 
a. -ation of hostilities. The Turkish commander demanded that they bc rere. | 
throatoned to open fire on them if this was not done. Genera) Totlelra ref 
comply with this demand and complained to the Turkish Government witch i 
its military commander and never questioned the right of the Ruvsian: i9 eo 
hod done. And again, during the Boer War, after the signing of the Arri 
Tu scl Heights (Feb. 25, 1900), British artillery was moved to iw podtly ct! 


ot 


British took other actions which the Boers had been in a position to preven. att >t 


the armistice was signed. All this was apparently done with no protest on tho: > ¢ 
the Boers. 

4: Bordwell, The Law of War botween Belligerents 295 (Chicago, 19083; Pitre 
op. cit, 683-64 (note 13 above); Spaight, op. cit. 235. 
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the belligerents have been prone to spell out with particularity all those 
specific acts which are to be renounced during a general armistice.*® 
Whether or not this is more conducive to an atmosphere which will lead 
to a restoration of peace is probably debatable, with strong arguments to 
be made on either side. Nevertheless, the modern rule appears to be that 
belligerents may be presumed to have the right to do anything which is not 
specifically forbidden by the terms of the armistice agreement; and, con- 
versely, that the doing of an act not specifically prohibited, even though 
the other side could have prevented it but for the agreement on the cessa- 
tion of hostilities, cannot validly be made the basis for a complaint of 
violation or for the denunciation of the armistice. 


III. PROVISIONS or ARMISTICE AGREEMENTS 


Mention has already been made of the fact that the modern general 
armistice may, and frequently does, contain military, political, and eco- 
nomic provisions.** An analysis of the various provisions of a number of 
general armistice agreements, using as models not only the post-World War 
II agreements of this category, but also a number of older ones, will dis- 
close the direction which the armistice is taking in the dynamics of inter- 
national law, and will permit the drawing of certain conclusions.*® 

Incorporated within the hundreds of armistice agreements which have 
been concluded over the course of centuries it is possible to discover pro- 
visions covering almost every conceivable topic. Many such provisions 
are probably no longer relevant under conditions of modern warfare; and 
many were apt only because of the situation pertaining to a particular 
conflict. With the foregoing, which are interesting for historical reasons 
but which have no particular present legal significance, it is not necessary to 
concern oneself. The present-day student of this problem will be con- 
cerned exclusively with the provisions which belligerents have, either con- 
sistently over the centuries, or at least in recent times, believed it appro- 
priate to incorporate in armistice agreements concluded by them. 

In general, what matters should one expect to find included in a typical 
armistice agreement? Probably the most thorough and up-to-date answer 
to that question is contained in The Law of Land Warfare, the new Manual 
of the United States Army.*® Summarized, the provisions suggested 
therein relate to: 


43 For an example of this practice, see sub-pars. 13¢ and 13d of the Korean Armistice 
Agreement. The three Agreements on the Cessation of Hostilities in Indochina have 
many restrictive provisions identical with, or closely parallel to, those contained in the 
Korean Armistice Agreement. They also have additional provisions in this regard, such 
as those relating to ‘‘foreign troops,’’ ‘military bases,’’ and ‘‘military alliances.’’ 

44 See p. 881 above. 

45 A number of the armistice agreements to which reference will be made were studied 
in somewhat esoteric documents which were approximately contemporaneous with the 
particular armistice itself. These documents, many of which are probably unique, are 
located in the Library of the International Court of Justice at The Hague. Where 
this is so it will be indicated by a footnote stating ‘‘I.C.J. Library.’’ 

46 Pars. 487-488, The Law of Land Warfare (note 12 above). 


1956] NATURE AND SCOPE OF THE ARMISTICE AGRL JMENT 


) Effective date and time; 

) Duration; 

) Line of demarcation and neutral zone; 
) Relations with inhabitants; 

) Prohibited acts; 

) Prisoners of war; 

) Consultative machinery; 

) Misecllaneous politico-military matters. 


LN NOOO 
COs} od OH GO De 


2>) discussion of the contents of an armistice agreen:ent must hk. 
I~, a with a discussion of the suspension of hostilit.es. Thei 

t. sposed of, one may turn to those of the above-enumcrated iter 
€w of some particular current interest. 


4. Suspension of Hostilities 


«As has already been remarked, an armistice per se, with o2 vv 
specific provision, results in a cessation of hostilities." Noverilele:. .. 
n very rare occasions have the parties failed to include such a pris. 
The Truce of Ratisbonne, signed on August 15, 1684, on be! ct 
Leopold, Emperor of the Holy Roman Empire, and Louis NIV, Ici 
France, did not specifically suspend hostilities. It contained a provi ` 

establishing a truce for twenty years from the date of tatifcaiicn,’ 
whatever significance it may have, it should be noted thai we f 4 
same parties entering into the Truce of Vigevano on Octobe ` 7, IGE: 
t.‘«lve years later, and this time with a specific provision fov a sa~ 
o` hostilities.*® 

tv April, 1814, Napoleon abdicated as Emperor and an arnisti 
œ icred into between the Allies and the French. While iie nro 
Louis XVIII had come to France as the representative of the Kine 
wos considerable question as to the extent of contrel which ns we 
an'e to exercise over Napoleon’s Grand Army. Accordivgly, ine ar 
p ovided for a suspension of hostilities but only if ‘‘the commanaine .: 
o° the French armies and fortified places shall have sigrified to sic 7 
traps opposed to them that they have recognized thc anthsrity e` 
Licutenant General of the Kingdom of France.” 5° Although a sor ow 
sivailarly confused political situation existed in Italy in 1913, 4 ve; 
perently considered unnecessary to include such a provison 
Armistice Agreement of September 3, 1943, between the Unici Mi 
forees and the government of Marshal Badoglio which kal su 
V assolini§t 

The Armistice Protocol signed by the Russians and the «ener: 
Portsmouth on September 1, 1905, contained a clause pronibitir : ss 


r5 


tee p. 882 above. 

‘3 Vraité de Trove entre Le Sorcnissime et Trés-Puissant Prince Lopo i, > 
Remoms cot L’Empire, d'une Part ET Le Serenissime et Très-P isei Pain 1, 
XIV Roy Trés-Chrestien de France et de Navarre d’autro Part, I.C J. L.y. 

«o Traité de Suspension d’Armes en Italie Conclu à Vigevano lo Septième ‘ht | 
1693 (Paris, 1697), I.C.J. Library. 50 I.C.J. Library. 

UELA.S., No. 1604; 40 AJL. Supp. 1 (1946); Dopt. of State Baletin... 
19t5, p. 748. 


890 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 50 


ment of enemy territory by naval forces, but no other provision with 
regard to the suspension of hostilities? It directed the two governments 
to order their military commanders to put the Protocol into effect. On 
September 13 an agreement was reached by the army commanders in 
Manchuria which specifically provided for the suspension of hostilities 
effective on September 16.55 On September 18 a ‘‘Naval Protocol of 
Armistice” was signed by the navy commanders which, while it established 
a boundary line between the two fleets, again did not specifically suspend 
hostilities." And the two army commanders in Korea were unable to reach 
an agreement prior to the exchange of ratifications of the peace treaty 
on September 25.55 

On a number of occasions the United Nations has adopted, apparently 
without any reason therefor, terminology new to international law in its 
actions relating to armistice agreements. The Renville Truce Agreement 
uses the novel term ‘‘stand-fast and cease-fire.’’5* The India-Pakistan 
Agreement provides for a ‘‘cease-fire.’?57 The Israeli-Arab General 
Armistice Agreements adopt the procedure of omitting a specific provision 
for a suspension of hostilities—perhaps on the theory that this was un- 
necessary in view of the ‘‘truce’’ which had previously been imposed on the 
belligerents by the United Nations—and merely established ‘‘a general 
armistice between the armed forces of the two Parties.’’** The Korean 
Armistice Agreement reverted to standard procedure, providing for ‘‘a 
complete cessation of all hostilities’? in Korea.®® 


B. Effective Date and Time 
It has been stated that 


in armistices time is of the first consideration. The time of com- 
mencement and the moment of termination should be fixed beyond all 
possibility of misconception. 


82 Takahashi, International Law Applied to the Russo-Japanese War 219 (New York, 
1908). 53 Ibid, 220. 

54 Ibid. 224, 55 Ibid. 225. 

56 Par. 1, Renville Truce Agreement (note 5 above). 

57 Part IA, Resolution for a Cease-Fire Order and Truce Agreement (note 5 above). 

58 See, for example, Art. III(1), Israeli-Lebanese General Armistice Agreement. 
In view of the basic similarity between the four Israeli-Arab General Armistice 
Agreements all subsequent references to this group of agreements will be restricted to 
the Israeli-Lebanese General Armistice Agreement, which was drafted by eliminating 
unnecessary provisions from the prior Israeli-Egyptian agreement and which served as 
the model for the agreements later negotiated between Israel and its other Arab neigh- 
bors, Jordan and Syria. 

59 Par. 12, Korean Armistice Agreement (note 5 above). So, likewise, do the three 
Agreements on the Cessation of Hostilities in Indochina, which, in many instances, 
adopted verbatim the phraseology of the Korean Armistice Agreement. In view of the 
basic similarity between the three Agreements on the Cessation of Hostilities in Indo- 
china, all subsequent references to this group of agreements will be restricted to the 
Agreement on the Cessation of Hostilities in Viet-Nam. 

80 Spaight, op. cit. 234. 
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In the event that the armistice fails to specify an effective date and time. 
it is assumed that it is intended to become effective immediately upon 
signing.“ Because of difficulties in assuring the receipt of proper notif- 
cation by all commands, or for other reasons, it has, on occasion, beon 
deemed advisable to have the armistice become effective on a later date.” 
For the same reason, the suspension of hostilities has on occasion bery 
made effective at different times in different areas. In view of the ra- 
ture of the elaborate communications systems with which the modern ar1:y 
is usually equipped, neither of these situations should any longer oxcur. 

The United States has been involved in at least one controversy with 
regard to the effective date of an armistice. The Protocol of Washiretav 
(United States~Spain), which was signed on August 12, 1898, provided that 


upon the conclusion and signing of this protocol hostilities bet recu 
the two countries shall be suspended, and notice to that effect h:i! 
be given as soon as possible by each Government to the commai'dc.:5 
of the military and naval forces.** 


The effective date of the suspension of hostilities was obviously not stated 
with sufficient precision. Spain later contended that the protocol had 
been effective from the date of signature. The United States took tie 
position that this would render meaningless the latter part of the provision 
and that the suspension of hostilities had become effective only upon receint 
of notification by the military and naval commanders in the field. More 
care in the drafting of the provision would have obviated this dispute, 
which involved the capitulation of Manila. 

The importance of clearly indicating the effective date and time of en 
armistice agreement appears to be a lesson well learned, for we find that the 
subject is fully covered in all of the post-World War II armistice agres- 


61 Oppenheim, op. cit. 554. 

62 The Armistice of Nikolsburg (Austria-Prussia) was signed on July 26, 1866, to 
be effective one week later, on Aug. 2 (Phillipson, op. cit. 65). The Truce of Brusse's 
(Spain-United Provinces) was signed on March 13, 1607, and did not take effect un.il 
May 4, 1607 (Discours, Paris, 1609, I.C.J. Library), 

68 The Armistice of Versailles, signed by France and Germany on Jan. 28, 1871, 
provided for a cessation of hostilities on the date of the signing in the Paris area aud 
three days later in the more remote areas of France (Clereq, Recueil des traités de ia 
France (Paris, 1864-1872), Vol. X, pp. 410-414). Art. 11 of the Agreement on t'9 
Cessation of Hostilities in Viet-Nam (note 5 above), provides for a cessation of hosti ì- 
ties simultaneously throughout all of Viet-Nam and then, paradoxically, specifics d'”- 
ferent effective dates in different areas of the country because of the difficulty of tvar:- 
mitting orders down to the lowest combat echelons. Because of the comparatively p'iv `- 
tive conditions existing in Indochina, a number of the provisions of these threo apre 
ments are throwbacks in history. 

64 Benton, op. cit. 228. Another instance of difficulties arising because of insuffi-ic + 
attention being paid to armistice provisions regarding time occurred during the Sexo | 
Balkan War (1913). An armistice agreement was entered into while peace negotiatio.11 
were being conducted. It became necessary to extend the duration of the armistice an‘, 
by error, an armistice which expired at noon was renewed only as of 1:00 P.M. Tio 
threat of a resumption of hostilities for one hour was only overcome by direct appes} 
to the peace conference! 
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ments. Continued adherence to this practice will be at least a small step 
in minimizing the difficulties between belligerents which inevitably arise 
during any armistice. 


C. Duration 


Two types of provision with regard to duration are found in armistice 
agreements, Some specify a definite period. Thus, the Armistice of 
Nikolsburg and that of Shimonoseki provided for durations of four weeks 
and twenty-one days, respectively. The Armistice of Malmoe, concluded 
by the King of Prussia and the King of Denmark on August 26, 1848, 
provided for an armistice of seven months with automatie prolongation 
unless one month’s advance notice was given by either party." And the 
agreement reached by the French and the Austrians in Vienna on July 18, 
1809, provided for an armistice of one month, but with fifteen days’ ad- 
vance notice of resumption of hostilities. Others provide for an indefinite 
duration or contain no provision whatsoever on this subject. Where this 
is the situation, the armistice remains effective until due notice of de- 
nunciation has been given by one of the belligerent parties. 

It has been said that ‘‘it is customary to stipulate with exactness the 
period of time during which hostilities are suspended.” Although, 
prior to the twentieth century, armistice agreements, more frequently than 
not, specified an exact duration, modern practice seems to be otherwise. 
No duration is specified in any of the major armistice agreements con- 
cluded since World War II. Thus, for example, the Renville Truce Agree- 
ment provides that it shall be considered binding unless, in effect, one party 
terminates it because of violations by the other party.7? The Israeli- 
Lebanese General Armistice Agreement provides that it ‘‘shall remain in 
effect until a peaceful settlement between the Parties is achieved.’’ 7 
The Korean Armistice Agreement provides that it shall remain in effect 
until superseded by ‘‘an appropriate agreement for a peaceful settlement 
at a political level between both sides.’?** Of course it may be argued 
that these two latter agreements are determinate, inasmuch as they remain 
in effect until an event certain. Perhaps so, but it can scarcely be said that 
there has been any stipulation with exactness as to the duration of the 


65 Par. 1, Renville Truce Agreement; Art. VIII(1), Israeli-Lebanese General Armis- 
tice Agreement (notes 5 and 58 above); pars. 12 and 63, Korean Armistice Agree- 
ment; Arts. 11 and 47, Agreement on the Cessation of Hostilities in Viet-Nam (notes 5 
and 59 above). Because the India-Pakistan Resolution for a Cease-Fire Order and 
Truce Agreement was actually only a resolution of the United Nations Commission, 
it was necessary for the parties to reach a supplementary agreement as to the 
effective date and time of the cessation of hostilities. This they did (par. 14, U.N. 
Doe, §/1196, Jan. 10, 1949). 

68 Note 62 above, and Ariga, La Guerre sino-japonaise 251 (Paris, 1896). 

67 Actenstiicke zur Schleswig-Holstein ’schen Frage. Waffenstillstand von Malmoe 
vom 26 August 1848 (Frankfurt am Main, 1848), I.C.J. Library. 

e8 I.C.J. Library. 89 Politis, Zoc. cit. 130. 

70 Par. 10, Renville Truce Agreement. 

71 Art, VIII (2), Israeli-Lebanese General Armistice Agreement. 

72 Par. 62, Korean Armistice Agreement. 
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armistice under these circumstances. The Israeli-Lebanese General Aen is 
tice Agreement is seven years old and no ‘‘peaceful settlement’’ is in sigi 
And while the Korean Armistice Agreement is only three years old, ihc 
“peaceful settlement’? mentioned therein looks equally remote. 

It has been stated above that where an armistice is of indetermini: 
duration, it remains effective until ‘‘due notice’’ of denunciation has b:: > 
given. Sometimes an armistice specifies the period of advance notire c’ 
denunciation which is required. Thus, the second Thessaly Arm's: ~’ 
entered into by the Greeks and the Turks on June 3, 1897, provided “m 
24 hours’ notice of resumption of hostilities." More often, it does r~ 
Article 47 of the Declaration of Brussels admonished that ‘‘proper wa 
ing be given to the enemy, in accordance with the conditions o° ~% 
armistice’; 74 and Article 36 of both of the Hague Regulations (1899 ¢ v. 
1907) said approximately the same thing. The practical value of th ~.: 
provisions is dubious. It is precisely when there is no relevant condit or 
in the armistice agreement that resort must be had to general internatio-2 
law. In this instance, conventional international law being lacking, resori 
must be had to custom—and custom says that ‘‘good faith requires tha. 
notice be given of the intention to resume hostilities.’’ 17 

A number of authors have commented on Sherman’s ire when the 
armistice which he had concluded with Johnston on April 18, 1865, vas 
disapproved by President Johnson and Secretary Stanton, and upon “i. 
honor and fairness in giving 48 hours’ notice of resumption of hostilities, 
to General Johnston.”* Of his ire there can be no doubt”? Without 2t 
tempting to detract from General Sherman’s honor and sense of fairncss. 
it is necessary to point out that the armistice itself provided for 48 hours’ 
notice of resumption of hostilities. Actually, Sherman even referred tc 
this provision of the armistice agreement in giving the notice which it 
required.** 


D. Demarcation Line and Neutral Zone 


A demarcation line between the two belligerent forces, frequently ac- 
companied by a neutral zone, has long been a technique employed for ihc 
purpose of preventing incidents which, even though inadvertent, might leac. 
to a resumption of hostilities.8? The statement that a ‘‘neutral zone i 


78 Politis, loe. cit. 74 Note 11 above. 

75 Ibid, 

78 They appear to do no more than to reiterate the principle of Pacta sunt seria: -a 

11 Spaight, op. cit. 234; Wheaton, op. cit. 225. Both par. 265b of the Rules of L : 
Warfare and par. 487b of The Law of Land Warfare (note 12 above) state that af x 
duration of an armistice is indefinite, ‘‘a belligerent may resume operations at any t 27 
after notice.’? 78 See, for example, Spaight, op. ci.. 

19 War of the Rebellion, Vol. XLVII, pp. 302, 334, 345. 

80 Ibid. 243 (Sherman to Grant and to Halleck). 

81 Ibid. 293 (Sherman to Johnston). 

82 Politis, loc. cit. 136, 130; Spaight, op. cit. 244. See also par. 265c, Rules of Long 
Warfare; par. 487c, The Law of Land Warfare; par. 289, Laws and Usages of War s 
Land; and par. 289, Laws of War on Land (note 12 above). 
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actually the only means there is of preventing violations of the armistice’? 8 
is probably too strong and tends to overevaluate the neutral zone. A 
neutral zone is unquestionably a very great aid in preventing incidents. 
However, it is definitely not a cure-all. 

The last century provides a number of historical examples of the use of 
the demarcation line and the neutral zone in armistice agreements. In 
the Armistice of Cintra (France—Allies) provision was made for the River 
Siandre to be the line of demarcation between the two armies with Torres 
Vidras as ‘‘no man’s land.’’** The French-Austrian Armistice of Vienna 
of 1809 plotted a line of demarcation from point to point, but did not 
provide for a neutral zone. The Armistice of Nikolsburg required the 
Austrians to remain 214 miles from a line of demarcation which had been 
previously established, thus creating a neutral zone entirely at the expense 
of the Austrians.** And in the Greco-Turkish War of 1897 both the 
Armistice of Epirus and that of Thessaly provided for lines of demarca- 
tion. 

The post-World War II armistice agreements have, in the main, followed 
the long established tradition. The Renville Truce Agreement provided 
for both a line of demarcation and a demilitarized zone. Like so many 
other novelties in this document, the line of demarcation was designated 
“the status quo line’’—a term unique to this agreement! ** The Israeli- 
Lebanese General Armistice Agreement created a demarcation line and 
provided that only defensive forces would be permitted ‘‘in the region’’ 
of that line. This rather unusual arrangement was probably due to the 
fact that the demarcation line was the international boundary line between 
Lebanon and Palestine. 

The Korean Armistice Agreement contains a rather elaborate series of 
provisions establishing and regulating both a ‘‘Military Demarcation Line”’ 
and a ‘‘Demilitarized Zone.” °° The same may be said of the agreements 
entered into at Geneva on July 20, 1954, between representatives of the 
Commanders-in-Chief of the French Union Forces in Indochina and of the 
People’s Army of Viet-Nam.” 

It will be noted that the foregoing enumeration does not include the 
India-Pakistan Resolution for a Cease-Fire Order and Truce Agreement. 
In that agreement it was not necessary to create a demarcation line or 


88 Robert, op. cit. 36. 84 Note 27 above. 

85 Note 68 above. 86 Note 62 above. 

87 Politis, Joc. cit. 130. Phillipson, op. cit. 69, says that these two armistice agree- 
ments omitted demarcation lines. However, that of Epirus provided for the Turks to 
occupy the right bank of the Arachtos River and for the Greeks to retire to the left 
bank; and that of Thessaly specified that a line of demarcation was thereafter to be 
plotted. This was done and a neutral zone 5 km, wide was established (Politis, loc, oit. 
136). 

88 Pars, 1 and 2, Renville Truce Agreement (note 5 above). 

89 Arts. 4 and 5, Israeli-Lebanese General Armistice Agreement (notes 5 and 58 
above). 

80 Pars, 1—4, Korean Armistice Agreement. 

#1 Art. 1, Agreement on the Cessation of Hostilities in Viet-Nam, 
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a neutral zone, inasmuch as Pakistan agreed to withdraw her forces fror 
the territory of the State of Jammu and Kashmir.* 


E. Relations with Inhabitants 


A number of different problems arise during an armistice with regard ic 
the relations between the belligerents and the local inhabitants. "he~ 
problems include the movement of civilians from the territory cont19!!~: 
by one belligerent to that controlled by the other, commercial intereou 
between the two territories, ete. However, as will be seen, these proll: ~ 
are all interrelated. 

Article 50 of the Declaration of Brussels merely stated that it v 
within the power of the two belligerents ‘‘to define in the clauses o’ i>r 
armistice the relations which shall exist between the population .' 
Article 39 of both of the Hague Regulations purported to exter. the ec ` 
tractual freedom of the parties by specifically including therein ‘‘ «1: 
communications may be held in the theatre of war with the inhabi «+. 
and between the inhabitants of one belligerent State and those of {lic 
other.’’?®* Neither of the foregoing provisions included Lieber’s coro:le y 
to the effect that ‘‘if nothing is stipulated the intercourse remains s~ 
pended, as during actual hostilities.’ ®* Both the Rules of Land W: -. 
fare and The Law of Land Warfare elaborate somewhat on Lieber, poit:ti «+ 
out the necessity for a specific provision in the armistice, and then stair: 


Otherwise these relations remain unchanged, each belligerent ecn- 
tinuing to exercise the same rights as before, including the rigot <c 
prevent or control all intercourse between the inhabitants within 
lines and persons within the enemy lines. 


It is probably also appropriate to point out here that Article 134 0° 1: 
1949 Geneva Convention Relative to the Protection of Civilian Persons `: 
Time of War, directs the belligerents, upon the close of hostilities, ‘‘.s 
ensure the return of all internees to their last place of residence, or ‘c 
facilitate their repatriation.’’ ?7 

From the foregoing it is clear that the official point of view is tha’ t:c 
parties may include provisions concerning civilians in the armistice agrs. 
ment, but that, failing such provisions, the condition of civilians remai-+ 
unchanged from that existing during hostilities. The writers of texts c- 
the subject are not quite so unanimous. The majority concur with t-c 
doctrines set forth above.°® At least one author believes that ‘‘lite: y 


22 Part IIA 1, India-Pakistan Resolution for a Cease-Fire Order and Truce Agr 


ment. 88 Note 11 above, 
°4Tbid. For a dispute as to the correctness of the above official translation o' i 
article, see Spaight, op. cit. 232, note. 95 Lieber, op. cit. Art. 141. 


06 Par, 265d, Rules of Land Warfare; par. 487d, The Law of Land Warfare, lo:. ¢ >. 

97 T.LAS., No. 3365; 50 AJ.LL. 724 (1956). 

88 Robert, op. cit. 28; Sibert, loc. cit. 700; Spaight, op. cit. 245. Sibert states © < 
£‘ civilians remain under the protection—extremely imperfect—of the laws of war.’’ 4, 
is to be hoped that the Civilian Convention (note 97 above) will prove to have mitigi 
this criticism. 
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of movement [for the civilian population] is presumed if the armistice 
is general and is concluded for a sufficiently long period of time.’’®® No 
justification has been found for that statement. Another states that it may 
be desirable to provide in the armistice for the relaxation of the prohibi- 
tions imposed on civilians—but he does not even hint that there is any 
presumption in the absence of specific provision. 

What has been the actual practice in this regard? Probably the most 
unusual suggestion was that made to the Estates General in 1608 by the 
French and British Ambassadors when they were attempting to use their 
good offices to terminate the hostilities in which the United Provinces were 
then engaged with Spain. They proposed armistice provisions which 
would not only have permitted commerce and communications between the 
territories controlled by the two belligerents, but also included what could 
only be characterized as a most-favored-nation clause!+° This proposal, 
perhaps understandably, was not included in the Truce of Antwerp, which 
was eventually reached by the parties in 1609.1° 

The Armistice of Ulm, which was concluded on March 14, 1647, between 
Louis XIV and his allies on one side and the Elector Maximilian and his 
allies on the other side, authorized a complete resumption of commerce 
between the citizens of the two sides except for certain specified items such 
as saltpeter, powder, arms, ete.!°° The Truce of Ratisbonne also re- 
established commerce between the two belligerents.°* Then, two and a 
half-centuries later, we find a somewhat similar provision in the Renville 
Truce Agreement, where Article 6 specifies that ‘‘trade and intercourse 
between all areas should be permitted as far as possible.’’ 1% 

While the Korean Armistice Agreement contains no provision with re- 
gard to commercial intercourse, it does contain elaborate provisions for the 
movement of civilians who were in territory controlled by one belligerent 
and who were normally resident in territory controlled by the other.1°* 
The Vietnamese Agreement went even a step further, permitting any 
civilian to cross over to the territory controlled by the other belligerent if 
he desired to go there to live, the only restriction being that the move had 
to be made during the period allocated for troop withdrawals.1°% The 
latter Agreement also provides for the ‘‘liberation and repatriation” of all 


$9 Bluntschli, op. cit. #693. 100 Hyde, op. cit. 285. 

101 ARTICLES de la TREFUE proposée par les Ambaffadeurs des Roys de France, 
& de la grande Britagne, en l’affemblée des Eftats Generaulx (Paris, 1608), I.C.J. 
Library. 

102 DISCOURS de ce qui s’est passé au Royaume D’Hongrie, sur le traitté de la paix, 
auec le Roy d’Espagne, & les serenissimes Princes Archiducs, & les Estats généraux des 
prouinces vries dudict pays (Paris, 1609), I.C.J. Library. 

108 Traité entre Le Roy Louis XIV, La Reyne de Suede, ete, d’une Part ET 
L’#lecteur Maximilian, ete., d’autre Part (Paris, 1689), I.C.J. Library. 

104 Note 48 above. 

108 Note 5 above. Strangely enough, this subject of commercial intercourse probably 
received more attention in former days than it does now. 

106 Par. 59, Korean Armistice Agreement. 

107 Art. 14(d), Agreement on the Cessation of Hostilities in Viet-Nam, loc. cit. For 
some statistics on the huge number of persons who took advantage of this provision, see 
Report on Indochina 8-9 (note 5 above). 
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civilian internees held by either side.!°8 This bears some resemblance ^o 
the provision of the Geneva Civilian Convention to which reference his 
already been made.: 


F. Prisoners of War 


The problem of prisoners of war has received extremely varied treatrac.it 
in armistice agreements over the centuries and still remains one which c ` 
be most difficult of solution. 

The Armistice of Ulm provided for the release of all prisoners of wi ` 
by both sides without the payment of ransom, this last proviso prob..h -’ 
having been the most important feature of that agreement as far as íl : 
belligerents themselves were concerned.*#° Surprisingly enough, we f°: 
that the parties still considered it essential to specify a waiver of rais) ` 
in the armistice agreement concluded in 1814 after Napoleon’s first dew - 
fall. However, the importance of the latter armistice from our point "° 
view is twofold: It provided that all prisoners of war should be ‘‘immeo - 
ately sent back to their respective countries”; and it provided for the e:- 
pointment of commissioners by each side ‘‘in order to carry this gener! 
liberation into effect.” 1"! In the Armistice of Malmoe it was agreed th: * 
all prisoners of war would be ‘‘set free’’; and a supplementary agreenicr + 
stated where they would be taken for ‘‘delivery to their officers.’’ 1° 

Article 20 of both of the Hague Regulations provided for the repatriatic1 
of prisoners of war only after ‘‘the conclusion of peace.” 18 As we have 
seen, this phrase is not applicable to an armistice. The 1929 Gere: 
Prisoner of War Convention changed this considerably, providing tha’. u 
armistice must, in principle, contain stipulations regarding the repatriatic : 
of prisoners of war.4* It further provided that, if for some reason, tt» 
parties had been unable to include such a provision in their armistice, thcy 
would conclude a separate agreement on the subject as soon as possib o 
and repatriate the prisoners of war with the least possible delay. Tre 
1949 Geneva Prisoner of War Convention went still a step further, pro- 
viding that prisoners of war should be ‘‘released and repatriated without 
delay after the cessation of active hostilities,’’ and providing further that, 
failing such a provision in the armistice, each Detaining Power must es- 
tablish and execute without delay a unilateral plan of repatriation. Tu 
view of the foregoing, and because of the experience in Korea, The Law of 
Land Warfare, unlike Lieber’s Instructions and the Rules of Land Wa - 
fare, states that ‘‘if it is desired that prisoners of war and civilian interne: + 
should be released or exchanged, specific provisions in this regard shcwl:' 
be made.’’ 18 


108 Ibid, Art. 21. 109 Note 97 above. 
110 Note 103 above. 111 Note 50 above. 
112 Note 67 above. 118 Note 11 above. 
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116 Art, 118, 1949 Geneva Convention relative to the Treatment of Prisoners of Wrr, 
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Prior to the Diplomatie Conference which drafted the Conventions in 
Geneva in 1949 most writers on the subject took the position that the final 
answer to the question of the return of prisoners of war was for the treaty 
of peace, not for the armistice.1”7 They reasoned that to act otherwise 
would be to give an unwarranted advantage to the side which had lost the 
greater number of soldiers to the enemy and a corresponding disadvantage 
to the side which had been successful in capturing the larger number of 
prisoners of war. It was suggested that it would be appropriate to reach 
a separate agreement, after the armistice had been signed, under which 
prisoners would be exchanged in equal numbers and corresponding grades, 
thus avoiding any change in the relative positions of the belligerents.4® 
This is the procedure normally followed in cartels for the exchange of 
prisoners of war.1*® While there is much to be said for this position, it is 
not fully supported by history and, in the light of the quoted provisions of 
the 1949 Geneva Convention, it is not in conformity with the requirements 
of an international convention which has been so widely accepted as already 
to be considered as constituting universal international law.??° This is 
not to say that the basic reason for the theory expressed above is not a 
valid one. When prisoners of war are held by the two belligerent sides in 
such disproportionate numbers as was the case in Korea, there is no ques- 
tion but that total release and repatriation considerably changes the balance 
between the two sides, even where there is a provision, as there is in the 
Korean Armistice Agreement, against the employment in subsequent acts 
of war of prisoners of war released and repatriated pursuant to an 
armistice agreement.3*+ 

The Renville Truce Agreement (which, it will be recalled, was signed 
on January 17, 1948, prior to the drafting of the 1949 Geneva Convention 
and prior even to the Stockholm Conference where the working draft of the 


armistice negotiations for well over a year after agreement had been reached on all 
other matters is beyond the scope of this paper. It is suggested that, while the defini- 
tive discussion of that problem remains to be written, basic materials with regard thereto 
may be found in Charmatz & Wit, ‘‘Repatriation of Prisoners of War and the 1949 
Geneva Convention,’’ in 62 Yale Law Journal 391 (1953); Gutteridge, ‘‘The Repatria- 
tion of Prisoners of War,’’ in 2 International and Comparative Law Quarterly 207 
(1953); Mayda, ‘‘The Korean Repatriation Problem and International Law,’’ in 47 
AJL. 414 (1953); Lundin, ‘‘Repatriation of Prisoners of War: The Legal and 
Political Aspects,’’ in 39 American Bar Association Journal 559 (1953); British White 
Paper, The Legal Aspects of the Repatriation of Prisoners of War, Cmd. 8793 (March, 
1953); Department of State, Memorandum of Legal Considerations Underlying the 
Position of the United Nations Command Regarding the Issue of Forced Repatriation 
of Prisoners of War (1953); Baxter, ‘‘Asylum to Prisoners of War,’’ in 30 British 
Year Book of International Law 489 (1953); and Stone, op. cit. 661-665, 680-683. See 
also Gareia-Mora, International Law and Asylum as a Human Right, Ch. VII (Wash- 
ington, 1956). 
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subsequent prisoner of war convention was prepared) contains the follow- 
ing significant provision: 


To accept the principle of the release of prisoners by each party 
and to commence discussions with a view of the most rapid and conveni- 
ent implementation thereof, the release in principle to be without 
regard to the number of prisoners held by either party.!?? 


The Israeli-Lebanese General Armistice Agreement provided for ar 
immediate exchange of all prisoners of war.” The provisions of thc 
Korean Armistice Agreement with regard to prisoners of war are too wel 
known to require repetition here.1** Article 21 of the Agreement for thc 
Cessation of Hostilities in Viet-Nam provided generally for the ‘‘liberatior 
and repatriation of all prisoners of war.” 5 In elaborating on that pro 
vision the agreement states that prisoners of war will be ‘‘surrenderel”’ 
to the other side—which would seem to indicate acceptance of the princi lc 
of ‘‘forcible repatriation.’? However, the agreement further provide: 
that the side to which they have been surrendered will assist them ir 
proceeding to the zone of their choice—which would seem to indicate £ 
right of self-determination by the individual. It is extremely doubtful 
that any of these unfortunates were among the horde of refugees whe 
moved from the Communist to the non-Commuuist zone.?*° 

The omission of the India-Pakistan Cease-Fire Order and Truce Agrce- 
ment from the above discussion was not inadvertent. For some reason the 
United Nations Commission resolution which became the Agreement mede 
no mention of this subject; and apparently neither of the parties ever 
suggested that it be included. 


G. Consultative Machinery 


Provisions in an armistice agreement for the establishment of com- 
missions with various functions have a long history. Under the circum- 
stances, it is somewhat strange to find that the subject had not been men- 
tioned in the literature on the subject prior to the inclusion of a provision 
with regard thereto in The Law of Land Warfare. That provision reads as 
follows: 


Consultative machinery. It is generally desirable to provide for 
the establishment of a commission, composed of representatives of the 
opposing forces, to supervise the implementation of the armist'ec 
agreement. Additional commissions, composed of representatives of 
the belligerents or of neutral powers or both, may be constituted t^ 
deal with such matters as the repatriation of prisoners of war.” 


The armistice proposed by the ambassadors of France and Great Brite iz 
in 1608 has already been mentioned in another connection.1%® That dotu- 


122 Par. 7f, Renville Truce Agreement, 

123 Art. VI, Israeli-Lebanese General Armistice Agreement (notes 5 and 58 abova). 
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ment also contained a provision to the effect that in the event the parties 
were unable to agree concerning the continued occupation of certain vil- 
lages and hamlets, some ‘‘notable persons’’ would be selected to decide the 
question. This provision was among those which the parties omitted from 
the Truce of Antwerp. However, the Truce of Ratisbonne established a 
commission to delimit frontiers 


so that in the future there may be no dispute to the prejudice of the 
truce herein agreed upon. The said Commissioners shall work to- 
gether to the end that if either party fails to make the promised resti- 
tutions, or to comply with any provision of this agreement, it will be 
entirely his own act.}*° 


Similarly, the 1809 Vienna agreement provided for commissioners to be 
named by both sides for the purpose of supervising the execution of the 
agreement.“° And the Finnish-Russian Armistice of 1940 called for 
special representatives of the two sides to decide problems arising in the 
implementation of the agreement.'** 

All of the post-World War II armistice agreements establish commissions 
of one type or another for the purpose of either implementing or supervis- 
ing the implementation of various provisions of the agreements. Thus, 
the Renville Truce Agreement made use of the Committee of Good Offices 
created by the United Nations and the Committee’s military assistants for 
the investigation of incidents, supervision of the withdrawal of troops, 
ete.8? The India-Pakistan Agreement availed itself of the services of the 
United Nations Commission.*** The Israeli-Lebanese Agreement created 
a Mixed Armistice Commission and also provided for the use of the per- 
sonnel of the United Nations Truce Supervision Organization.%* The 
Korean Armistice Agreement created a variety of organs, including a Mili- 
tary Armistice Commission, a Neutral Nations Supervisory Commission, a 
Committee for the Repatriation of Prisoners of War, Joint Red Cross 
Teams, a Committee for Assisting the Return of Displaced Civilians, and a 
Neutral Nations Repatriation Commission.*%> Similarly, the Viet-Nam 
Agreement created a Joint Commission and an International Commis- 
sion,1#¢ 

It is believed that on the basis of the foregoing consistent experience of 
recent years it may be assumed that the device of commissions made up of 
members of the belligerent forces and commissions made up of representa- 
tives of neutral nations, to which is assigned the mission of implementing 
and of supervising the implementation of the provisions of an armistice 
agreement, has become an accepted feature of such agreements. 
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H. Political 


It has already been pointed out that one of the characteristics of en 
armistice is that it may contain political and economic, as well as military, 
clauses.” The Law of Land Warfare enumerates a number of categcrics 
of such clauses which may be contained in an armistice, including disposi- 
tion of aircraft and shipping; co-operation in the punishmert of wir 
crimes; restitution of captured or looted property; shipping, commu i¢.:- 
tions facilities and public utilities; civil administration; displaced persori ; 
and the dissolution of organizations which may subvert public order.” ° 
It is obvious that a number of these subjects would only be appropria‘s 
in an armistice such as most of those which were concluded during or at tte 
end of the two world wars where the victors were dictating terms to tre 
vanquished. Some, such as those relating to displaced persons, mover.ci . 
of civilians, commercial intercourse, ete., have already been discuss: 
Generally speaking, it may be stated that the scope of this type of provi.ic ' 
is limited only by the ability of the belligerents to reach agreement wit» 
regard thereto. Numerous examples of such provisions may be found in. 
the armistice agreements of the past decade which we have been examinin: 
herein. 


I. Violations 


The question of denunciations has already been discussed in connection, 
with armistice agreements of indefinite duration.“° Now it is appropria: 
to examine the problem of violations of an armistice agreement and do- 
nunciations in connection therewith. 

In his Instructions, Lieber stated that ‘‘if either party violates any 
express condition, the armistice may be declared null and void by tke 
other.” 1 Article 51 of the Declaration of Brussels also included a state- 
ment to the effect that a violation of an armistice gave the other party tbo 
right to terminate it (‘‘le denoncer’’).*? It will be noted that under eithcr 
of these rules a belligerent had the right to denounce an armistice for a 
violation of even a minor condition. An attempt was made to remedy ths 
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situation by Article 40 of both of the Hague Regulations which authorized 
a denunciation for a ‘‘serious violation,’’ with the additional proviso that 
in cases of ‘‘urgency”’ the violation might warrant the recommencing of 
hostilities immediately.*4* Clearly, the failure to define the term ‘‘serious 
violation’’ and the indefiniteness of the term ‘‘urgency’’ left a great deal to 
the discretion of the aggrieved party. After analyzing the applicable 
international conventions and the writers on the subject, one eminent 
author arrives at this conclusion: 


.. . Three rules may be formulated from this—(1) violations which 
are not serious do not even give a right to denounce an armistice; (2) 
serious violations empower the other party to denounce the armistice, 
but not, as a rule, to recommence hostilities at once without giving 
notice; (3) only in case of urgency is a party justified in recommencing 
hostilities without notice.?* 


Parties negotiating armistice agreements have apparently been loathe to 
include any reference therein with regard to the possibility of denunciation 
for violation, perhaps because they have preferred to rely on the rather 
vague rule of international law. It is suggested that in these days 
of extremely detailed agreements it might be well to consider the advisa- 
bility of specifying in the agreement which of its provisions are consid- 
ered by the parties to be of such importance that a violation would be 
considered either ‘‘serious’’ or ‘‘urgent.’’ 

One of the important problems with regard to violations is that of the 
violation of a provision of an armistice by an individual acting independ- 
ently. Grotius stated that ‘‘private acts do not break a truce unless in 
addition there is a public act, that is, through command or approval.**? 
This is the basic tenor of Article 52 of the Declaration of Brussels and 
Article 41 of both of the Hague Regulations, all of which, in substance, pro- 
vide that a violation by a private act only entitles the aggrieved side to 
demand that the individual offender be punished and, in an appropriate 
case, to demand compensation for damages.™* 

The Rules of Land Warfare defined the term ‘‘private individuals” 
as excluding members of the armed forces.*#® The Law of Land Warfare 
reverses that position, stating that in the sense of Article 41 of the 1907 
Hague Regulations a private individual is any person, including a member 
of the armed forces, who acts on his own responsibility.%° It is believed 
that the Hague Regulation intended, like Grotius, to distinguish between 
official and unofficial acts, and that the definition appearing in the later 
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manual is fully consonant with that distinction. The Law of Land War- 
fare states further that violations by individuals do not justify denunvia- 
tion unless they are proved to have been committed with the knowledge and 
consent of their government or commander—and that consent may be in- 
ferred from a persistent failure to punish the offenders.**+ 

As far back as the Armistice of Ulm in 1647 we find a provision to th: 
effect that officers of either side who violated any provision of the armis‘ic? 
agreement would be severely punished.“ Paragraph 13e of the Korean 
Armistice Agreement requires the commanders of the two sides to ‘‘insure 
that personnel of their respective commands who violate any of the pro- 
visions of this Armistice Agreement are adequately punished’’; and Article 
22 of the Viet-Nam Agreement is identical, except for minor differenze, 
which probably resulted during the course of translating from English t 
French and then back into English.** It can logically be assumed that 
if the parties provide for the punishment of individual violators, they éc 
not contemplate that such violations constitute a basis for denunciation. 

The emergence of the guerrilla or partisan as a potent force in moderr 
warfare has emphasized this problem. Irregular forces are frequently difii- 
cult to control; but it is not unusual to find them specifically included, 
with the regular forces, within the restrictions contained in the armistice. 
While this procedure is obviously appropriate, their frequent disregard 
of the orders of the commander of the organized military forces, who is. 
responsible for insuring compliance with the provisions of the armistice, 
can become an acute problem insofar as violations of the armistice are 
concerned.2** 


J. Naval 


Authorities writing on the war conventions have, with rare exception, 
devoted little more than a sentence or two to the subject of the effect of a 
general armistice on naval warfare.°* They are, however, practically 
unanimous with regard to the few rules which they do enunciate. 

Naturally, a general armistice would impliedly include a prohibition 
against a naval bombardment or a naval battle, inasmuch as every general 
armistice includes a complete suspension of active hostilities. However, 
the problem is more difficult when the question involved is the maintenance 
of a naval blockade with its concomitant factors such as the right of visit 
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and search, control over neutral vessels, seizure of contraband, taking of 
prizes, ete. 
One of the more recent works on this subject states: 


... During a general armistice, belligerents probably also have the 
right to capture vessels belonging to the enemy and to stop and visit 
neutral ships as well as to prevent them from breaking a blockade and 
from carrying contraband, unless otherwise agreed upon. The ques- 
tion is not, however, settled and the taking of prize in particular may 
be considered as a hostile act.’ 


As a practical matter, it is difficult to see how a belligerent who continues 
the maintenance of a blockade during an armistice can avoid committing 
hostile acts. However, most writers are far more positive than the above 
quotation would indicate concerning the right of a belligerent to continue 
during a general armistice a naval blockade which had been previously 
established and concerning which the armistice agreement makes no pro- 
vision.®& There is some indication that modern thinking in this direction 
is premised on the equally modern doctrine which permits a naval blockade 
even in time of peace—the so-called ‘‘pacifie blockade.” 1° The limita- 
tion with regard to prizes noted above is undoubtedly based upon the 
statement made by one writer to the effect that such an act ‘‘is irreconcil- 
able with a state of suspension of hostilities.’ 16° It is apparent that the 
failure, in an appropriate case, to include within an armistice a clear 
provision with regard to naval blockade, and naval warfare generally, can 
be the cause of serious difficulties and, perhaps, even of the resumption of 
hostilities.: Let us review some of the armistice agreements in which an 
attempt has been made to cover the subject and weigh the sufficiency or 
insufficiency of the provisions drafted for that purpose. 

The Truce of Antwerp (Spain-United Provinces) stated that ‘‘all acts of 
hostility of all nature on sea and on land shall cease.’ 18? Such a clause 
would prohibit a pitched battle at sea or a naval bombardment of an enemy 
shore—but would it prohibit a blockade? The Armistice of Paris which 
followed Napoleon’s abdication in 1814 was more specific. It provided 
that the blockade of France would be lifted and that all prizes taken after 
various dates (which allowed for the time necessary for the news to reach 
different areas) would be restored. No difficulties should arise under such 
an armistice; nor under the somewhat similar provisions of the Armistice 
of Malmoe, which even went so far as to require the return of prizes 


157 Castrén, op. cit. 130. 

158 Oppenheim, op. cit. 547; Politis, loc. cit. 134; Robert, op. cit. 52; Wheaton, op. cit. 
229. Rolin (op. cit. #805) quotes Art. 72 of the Manuel des lois de la guerre maritime, 
drafted by the Institut de Droit International, as stating that ‘‘in the absence of a 
specific provision in the agreement, blockades in being at the time of an armistice need 
not be lifted.’’ Rolin asserts, however, that no new blockades may be established, as 
the establishment of a blockade is an act of war. 

159 Oppenheim, op. cit. 144; Politis, loc. cit. 

160 Pillet, Les lois actuelles de la guerre 368 (Paris, 1901). 

161 For a discussion of the problem arising from the indefiniteness of the provision 
of the Israeli-Egyptian General Armistice Agreement in this regard, see p. 885 above. 

162 Note 102 above. 163 Note 50 above. i 


1956] NATURE AND SCOPE OF THE ARMISTICE AGREEMENT 2085 


legitimately taken and to provide for indemnification if prizes and their 
cargoes could not be returned in kind.1%& 

The Armistice of Versailles of 1871 (France-Germany) created a nava! 
line of demarcation and provided for the restoration of all captures mede 
after the conclusion of the armistice and before its notification. Again, 
this would seem to meet the requirements of precision and completen.s* 
essential to prevent disputes. 

The Armistice of Shimonoseki (Japan-China) adopted the opposite op 
proach, specifically authorizing the seizure of any military sea move- 
ments.1% While this is, of course, entirely within the power of the parties, 
some act pursuant thereto may cause such a public reaction as to practically 
compel a government to resume hostilities—and, also, a government whch 
is looking for an excuse to do so can avail itself of an incident thereunc'er 
as a basis for the resumption of hostilities. 

Neither the two original armistice agreements entered into on May 9, 
1897 (Epirus), and May 20, 1897 (Thessaly), in the Greco-Turkish War 
of that period, nor the amended agreements reached on June 3, contained 
any provisions relating to the naval situation." On June 4 a supple- 
mentary agreement was concluded which lifted the Greek blockade, but 
prohibited Turkey from reinforcing her armies in Greece or bringing in 
any munitions, limiting her to revictualing her troops twice a week through 
designated Greek ports. These, and certain other naval provisions of the 
supplementary agreement were so indefinite as to be calculated to cn- 
courage disputes—which they did. 

It has already been noted that the Protocol of Portsmouth (Russ a- 
Japan) prohibited bombardment of enemy territory by naval forces aid 
that the subsequent ‘‘Naval Protocol of Armistice’’ established a boundary 
line between the two fleets.7** The Protocol of Portsmouth also provided 
that ‘‘maritime captures will not be suspended by the armistice.’’ It is to 
be assumed that the Japanese were following the precedent which they had 
established in the Armistice of Shimonoseki. 

The early post-World War II armistice agreements tended to follow the 
irregular pattern indicated above. The Renville Truce Agreement con- 
tains no reference to naval warfare or the sea—a strange situation for an 
armistice relating to an island area.‘ The Israeli-Lebanese General 
Armistice Agreement provided that ‘‘a general armistice between the armed 
forces of the two parties—land, sea and air—is hereby established’’ and 
that ‘‘no element of the land, sea or air military or para-military forces 
of either Party .. . shall commit any warlike or hostile acts.” 1° Ve 
have already seen how identical provisions have caused grave disputes Le- 
tween Israel and Egypt with regard to their effect. on Hgypt’s nava: 
blockade.?7* 

In the Korean Armistice Agreement the required precision and com- 
pleteness on this subject were almost reached. Paragraph 12 of that Agree- 
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ment called for a complete cessation of all hostilities, including naval 
hostilities; and paragraph 15 provides: 

This Armistice Agreement shall apply to all opposing naval forces, 
which naval forces shall respect the waters contiguous to the Demili- 
tarized Zone and to the land area of Korea under the military control 
of the opposing side, and shall not engage in blockade of any kind of 
Korea.?7? 


This is probably one of the most complete naval provisions ever included 
in an armistice agreement. However, the general descriptive statement 
concerning this armistice is qualified in view of the fact that in negotiating 
it an attempt to reach an agreement on the extent of the territorial waters 
was unsuccessful because the United Nations Command proposed the tra- 
ditional three-mile limit, the Communists insisted on the twelve-mile limit, 
and the Republic of Korea had established the arbitrary ‘‘Rhee Line’’ 
which extends anywhere from 60 to 200 miles from shore. According to 
unofficial accounts the United Nations Command has voluntarily imposed a 
twelve-mile limit on its personnel in order to avoid incidents. However, 
this has not been entirely successful. 

Finally, the Agreement on the Cessation of Hostilities in Viet-Nam is 
almost, though not quite, as complete as the Korean Armistice Agreement. 
Article 24 provides that the agreement applies to all of the armed forces of 
either party and states that such armed forces ‘‘shall commit no act and 
undertake no operation against the other party and shall not engage in 
blockade of any kind in Viet-Nam.” 173 It also defines the territory of a 
party as including ‘‘territorial waters.’ France supports the three-mile 
definition of territorial waters and it is to be assumed that the state of 
Viet-Nam does likewise. It is equally to be assumed that the Viet-Minh 
will subscribe to the twelve-mile limit of territorial waters supported by 
the U.S.S.R. Accordingly, here, too, there is a possibility of dispute. 

The foregoing discussion has, it is believed, indicated the necessity of 
including in an armistice agreement specific and precise provisions with 
regard to naval warfare, blockades, ete. It should also have indicated that 
progress in the right direction has been made in recent years and that care 
on the part of the negotiators of future armistice agreements can quickly 
and simply eliminate the naval problem as a source of irritation during 
the often uneasy period of armistice. 


IV. Conciusion 


The general armistice is a living, dynamic war convention which, despite 
centuries of use, is still continuing in each decade to expand its scope and 
to increase the importance of its position among the agreements concerning 
the non-hostile relations of belligerents. The elaborate armistice agree- 
ments of recent years have, in effect, rendered the preliminaries of peace 
obsolete. It is not inconceivable that the formal treaty of peace will suffer i va 
the same fate and that wars will one day end at the armistice table. 
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EDITORIAL COMMENT 


LAWRENCE PREUSS, 1905-1956 


In the death on July 7th of Professor Lawrence Preuss of the University 
of Michigan, the AMERICAN JOURNAL OF INTERNATIONAL LAW mourns onc 
of its distinguished editors and a world-famous scholar in many fields of 
international law. At the time of his death he was on leave as a result of 
illness. Born in Illinois in 1905, Professor Preuss came to Michigan for 
his higher education and received his A.B., A.M., and Ph.D. degrees fron 
that University. He joined its staff while still a student. Working fir- 
as an assistant to Professor Jesse S. Reeves in the International Law cour: e 
(where the writer first knew him), he rapidly progressed through the inte °- 
mediate academic ranks to become Professor of Political Science. H's 
chief non-academic work consisted of wartime Government service with the 
Department of State, the United Nations War Crimes Commission in 
London, the United Nations Committee of Jurists in Washington, and tke 
United States Delegation to the United Nations Conference on International 
Organization at San Francisco in 1945. As a graduate student and teacher 
he enjoyed periods of study and travel in Europe. During 1954-55 he 
served as a visiting professor at the University of California in Berkeley. 

Professor Preuss wrote many articles for legal periodicals, especially the 
AMERICAN JOURNAL OF INTERNATIONAL Law. He was a faithful member 
of the Board of Editors for a decade, contributing his own writings to the 
JOURNAL and upholding high standards in evaluating manuscripts con- 
tributed by others. Beginning with the work on Diplomatic Privileges and 
Immunities in which he assisted Professor Reeves, he long took an active 
part in the work of the Harvard Research in International Law. He twice 
served on the Executive Council of the American Society of International 
Law and from time to time spoke at the annual meetings of our Society. 
His talks to the American Society ranged from ‘‘Some Effects of Govern- 
mental Controls on Neutral Duties’’ in 1987 to ‘‘The Execution of Treaty 
Obligations Through Internal Law” in 1951. From 1935 to 1940 he 
covered United States decisions as an Associate Editor of the Annual Digest 
and Reports of Public International Law Cases. During his last European 
trip in 1949, Professor Preuss gave at the Hague Academy of International 
Law a penetrating series of lectures on ‘‘Matters of Domestice Jurisdictior. 
\rticle Two, paragraph seven, of the Charter of the United Nations.” 

His writings covered a wide field of interest in the international law 
area, dealing with the problems of diplomatie privileges and immunities,! 


1See, in addition to the work of the Harvard Research, his articles on ‘‘Foreigu 
Diplomats and the Prohibition Laws,’’ 30 Mich. L. Rev. 333 (1932); ‘*Capacity for 
Legation and the Theoretical Basis of Diplomatie Immunities,’? 10 N.Y.U.L.Q.R. 170 
(1932). 
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international organizations and their officials,? the astern Greenland case,® 
punishment of crimes against the security of foreign states,’ international 
responsibility for hostile propaganda,’ National Socialist legal and political 
theory,® nationality,’ current decisions in international law,’ recognition,® 
protection of diplomatic and consular premises,’° immunity of foreign gov- 
ernment ships,’ neutrality,'? international penal law," the relationship of 
international law to internal law,’* problems relating to the making and 


2 See, in particular, ‘‘Diplomatie Privileges and Immunities of Agents Invested with 
Functions of an International Interest,’? 25 A.J.I.L. 694 (1931); ‘‘The International 
Organizations Immunities Act,’’ 40 ibid, 332 (1946); ‘‘Immunity of Officers and Em- 
ployees of the United Nations for Official Acts: The Ranollo Case,’’ 41 ibid. 555 (1947). 

3‘¢The Dispute between Denmark and Norway over the Sovereignty of East Green- 
land,’?’ 26 A.J.LL. 469 (1932); also in Oslo Aftenposten, Sept. 24, 1932. 

4‘‘Ta répression des crimes et délits contre la sûreté des états étrangers,’’ 40 Rev. 
Gén de Droit Int. Pub. 606 (1933). 

5 **International Responsibility for Hostile Propaganda against Foreign States,’? 28 
AJ.I.L. 649 (1934). 

6 ‘Ya théorie raciale et la doctrine politique du national-socialisme,’’ 41 Rev. Gén. de 
Droit Int. Pub. 661 (1934); ‘‘Racial Theory and National Socialist Political Thought,’?’ 
15 S.W. Soe. Sci. Q. 1 (1934); ‘‘Germanic Law versus Roman Law in National Socialist 
Legal Theory,’’ 16 J. Comp. Leg. & Int. Law 269 (1934); ‘‘Position of Aliens in 
National Socialist Penal Law Reform,’’ 29 A.J.I.L. 206 (1935); ‘National Socialist 
Conceptions of International Law,’’ 29 Am, Pol. Sci. Rev. 594 (1935); ‘‘ Punishment by 
Analogy in National Socialist Penal Law,’’ 26 J. Crim. Law & Criminology 847 (1936). 

7*¢YTnternational Law and Deprivation of Nationality,’’ 23 Georgetown L.J. 250 
(1935); ‘‘lua dénationalisation imposée pour des motifs politiques,’’ 4 Rev. int. 
frangaise du droit des gens 10, 241 (1937); ‘‘Denaturalization on the Ground of Dis- 
loyalty,’’ 36 Am. Pol. Sei. Rev. 701 (1942). 

8 In addition to contributions to the Annual Digest, see ‘‘ Jurisprudence américaine en 
matière de droit international (1933-1935),’’ 43 Rev. gén, de droit int. pub. 589 (1936) ; 
44 ibid. 561 (1937). 

9 ‘Jurisprudence américaine relative à la reconnaissance de 1'U.R.S.. par les États- 
Unis (1933-1935) ,’? 44 Rev. gén de droit int. pub. 199 (1937). 

10 ‘Protection of Foreign Diplomatic and Consular Premises against Picketing,’’ 
31 A.J.LL. 705 (1937). 

11 ‘*State Immunity and the Requisition of Ships during the Spanish Civil War,” 35 
A.J.I.L. 263 (1941) ; and 36 ibid. 37 (1942). 

12 tí Some Effects of Governmental Controls on Neutral Duties,’’ Proceedings, Ameri- 
ean Society of International Law, 1937, p. 108; ‘‘Die Vereinigten Staaten und der 
spanische Biirgerkrieg,’’ 4 Volkerbund and Völkerrecht 627 (1938); ‘‘The Concepts of 
Neutrality and Non-Belligerency,’’ 218 Ann. Amer. Acad. Pol. & Soe. Sci. 97 (1941). 

13 In addition to his work on the Harvard Research in this field, and the article cited 
in footnote 4 above, see ‘‘International Law and German Legislation on Political 
Crime,’’ 20 Grotius Society Transactions 85 (1935); ‘‘Kidnaping of Fugitives from 
Justice on Foreign Territory,’’ 29 A.J.I.L. 502 (1935); ‘‘Der Umfang der Strafgewalt 
nach amerikanischer Rechtsauffassung,’’ 5 Zeitschrift fiir auslindisches öffentliches Recht 
u. Völkerrecht 239 (19385); ‘‘La non-extradition des nationaux dans les relations franco- 
américaines,’? 3 Rev. int. française du droit des gens 159, 244 (1937); ‘‘ American 
Conception of Jurisdiction with respect to Conflicts of Law on Crime,’’ 30 Grotius 
Society Transactions 184 (1944). 

14 ‘í International Law in the Constitutions of the Länder in the American Zone,’? 
41 AJL. 888 (1947); ‘*The Relation of International Law to Internal Law in the 
French Constitutional System,’’ 44 ibid. 641 (1950). Concerning this latter article, one 
may well agree with the reviewer who described it as ffa model of learning and judicious 
interpretation,’ adding that ‘‘It is a matter for regret that we do not more frequently 
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application of treaties, and other topics. At the time of his death he 
was projecting an elaborate comparative study of the laws and practices of 
various nations in connection with the making of treaties and the effect of 
treaties as internal law. 

His own standards of scholarship were unusually high, and he imbued 
his graduate students with like ideals. His courses had a very considerable 
impact upon the Michigan undergraduates, stressing the legal side of in- 
ternational relations. He also taught in such related fields as political aud 
legal theory, and international organization, though international law ~c- 
mained his primary interest. Among his professional colleagues in our sub- 
ject he was known as a meticulously careful researcher with an extve- 
ordinary wide command of the cases, international practice, treaties, statu‘ cs 
and views of writers in a number of languages; as one who wrote well aid 
vigorously in support of what he believed to be sound and true; and a. 2 
realistic appraiser of the present scene who never lost faith in the possi- 
bilities of international law. As one who has known him for the 29 yerrs 
since I was a student and he the grader of papers in Professor Reeves’ 
course in International Law, I may say that we have lost a renowned scholar 


and a true friend. 
Wu. W. BISHOP, JR. 


PAN AMERICAN DISCUSSIONS ON OFFSHORE CLAIMS 


Eleven years have passed since the concept of the continental shelf was 
first employed, in the now familiar United States Proclamation of Septem- 
ber 28, 1945, as the basis for a claim of exclusive control by a coastal stite 
over natural resources in the seabed and subsoil beneath the high seas off its 
shores. As is well known, the concept then put forward has proved at- 
tractive in succeeding years to many governments in all parts of the world; 
but nowhere has it been received with more enthusiasm than among the 
nations of Central and South America. It now appears, indeed, that at 
least fourteen of the eighteen Latin American states possessing a seacoast 
have formulated specific claims relying in some manner on the continenial 
shelf concept. In many cases, however, the original doctrine has under- 








have the opportunity of seeing products of his work, which has exerted a weighty in- 
fluence in favour of the acceptance of the overriding authority of international law.’ 
28 British Year Book of Int. Law 415 (1951). 

16‘*The Execution of Treaty Obligations through Internal Law,’’ Proceedings, 
American Society of International Law, 1951, p. 82; ‘*On Amending the Treaty-Making 
Power: A Comparative Study of the Problem of Self-Executing Treaties,’’ 51 Mizh. 
Law Rev. 1117 (1953). 

16 Such as ‘‘International Law and the Individual,’? 46 Mich. Alum. Quart. Rev 
(1939) ; ‘‘The International Court of Justice and the Problem of Compulsory Jurist ie- 
tion,’’ 13 Dept. of State Bulletin 471 (1945) ; ‘‘The International Court of Justico, ‘ks 
Senate, and Matters of Domestic Jurisdiction,’’ 40 A.J.I.L. 720 (1946); ‘‘Consu-er 
Immunities: The Kasenkina Case (U.S.-U.S.S.B.),’? 43 ibid. 37 (1949); ‘‘Somo 
Aspects of the Human Rights Provisions of the Charter and their Execution in iho 
United States’? 46 ibid. 289 (1952). 

1 The exceptions appear to be Colombia, Cuba, Haiti, and Uruguay. In a statement 
appended to the Final Act of the Ciudad Trujillo Conference, Colombia noted, howevor, 
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gone in the course of adoption a sea-change into something assuredly rich 
and strange. 

To recall in a paragraph a history which has already been fully recounted 
from time to time in this JOURNAL and elsewhere, a number of Latin Ameri- 
can states undertook to expand the scope of the shelf doctrine by declaring 
it applicable not only to the resources of the seabed and subsoil but also to 
the waters above the shelf and the living resources—+.e., fish—in those 
waters. This trend found its most pronounced expression in the view, first 
espoused by Chile and Peru, that the exclusive jurisdiction of the coastal 
state should extend not only over its adjacent shelf regardless of depth, but 
also over the adjacent waters out to whatever distance might be found neces- 
sary to conserve and exploit the resources therein. Without prejudice to 
later changes, this limit was set at an arbitrary line 200 miles offshore. 
Such assertions, of course, abandoned all connection with the geographical 
concept of the shelf and were in substance nothing but claims to a vastly 
expanded belt of territorial waters. This development was carried to its 
ultimate conclusion in the 1950 Constitution of El Salvador, where it was 
said quite simply that the national territory included the adjacent seas for 
a distance of 200 miles, together with the corresponding shelf—the cart 
being thus finally maneuvered in front of the horse. 

There thus developed in the decade after 1945 a marked divergence of 
views among the American states as to the proper scope of the continental 
shelf doctrine. At one extreme were those who favored a restricted ap- 
plication, and who saw in any effort to extend the doctrine to waters or to 
living resources of the sea a dangerous encroachment on the freedom of the 
high seas and hence on the whole structure of established international law. 
The United States, with its far-ranging shipping and fishery interests, was 
the chief spokesman of this group; states whose actions were in harmony 
with this view included Cuba, the Dominican Republic, Guatemala, Nica- 
ragua, and Venezuela. At the other extreme were the 200-mile countries: 
Chile, Costa Rica, Ecuador, El Salvador, Honduras (for the Atlantic only), 
and Peru. In between was a group of states which had claimed in principle 
exclusive rights over fisheries, but apparently only within the limits of the 
geographical shelf: Argentina, Mexico, and Panama. Brazil, in its 1950 
shelf claim, reserved its position on fishing rights. 

The conflict, already well marked out in official protests against the more 
extreme views, took on a more serious aspect in practice when in 1952 and 
1954 Ecuador and Peru undertook to enforce their regulations against 
foreign fishing craft operating within 200 miles of their shores.? These 
incidents tended to arouse emotions and introduce touchy questions of na- 





that it would ‘‘consider whether or not it is advisable to change its attitude of prudent 
waiting, and issue its own regulations on certain matters.’’ Final Act of the Inter- 
American Specialized Conference on ‘‘Conservation of National Resources: The Con- 
tinental Shelf and Marine Waters,’’? March 28, 1956 (Pan American Union, Conference 
Series No. 50), p. 23. 

2 For material relating to these incidents, see C. B. Selak, Jr., ‘‘ Fishing Vessels and 
the Right of Innocent Passage,’’ 48 A.J.I.L. 627-635 (1954); Case of Sauger et al., 49 
ibid. 575-577 (1955); Peru, Ministry of Foreign Affairs, Memoria 1954-1955, pp. 13-24. 
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tional prestige, thus making objective discussion of the legal issues all the 
more difficult. This undercurrent of feeling has also been evident in some 
of the numerous doctrinal writings on the subject. 

In an effort to deal with a situation which was obviously on its way to 
becoming an irritant to good inter-American relations, the Tenth Inter- 
American Conference at Caracas in March, 1954, resolved to convene an 
Inter-American Specialized Conference on ‘‘Conservation of Natural Re- 
sources: The Continental Shelf and Marine Waters,’’? which was duly 
held at Ciudad Trujillo from March 15 to March 28, 1956. To assist tis 
conference with a preparatory study, the topic was later placed also on 
the agenda of the Third Meeting of the Inter-American Council of Jurists, 
held at Mexico City from January 17 to February 4, 1956. As current 
expressions of the views of the American republics, the work of these tvo 
meetings merits study in order to see whether any progress is being made 
toward resolving the conflict described above. 

At the Mexico City meetings the Council of Jurists devoted a large pert 
of its crowded schedule to the topic of the ‘‘system of territorial waters and 
related questions’’ in preparation for the forthcoming Specialized Con- 
ference. From this discussion emerged a resolution, subsequently adopted 
by a majority of the Council at a plenary session, somewhat grandiloquently 
entitled ‘‘Prineiples of Mexico on the Juridical Regime of the Sea.’’* The 
preamble of this resolution declares these principles to be ‘‘the expression 
of the juridical conscience of the Continent,’’ and to be rules ‘‘applicable 
between American States,’’ but that their acceptance is not to have the 
effect of prejudicing the individual positions of the various countries as to 
the extent of territorial waters. Rules on five aspects of the subject are then 
set forth: territorial waters, continental shelf, conservation of living ve- 
sources of the high seas, base lines, and bays. 

The sections on base lines and bays do not contain any radical innova- 
tions, but accord in general with the views of the International Law Com- 
mission and of the International Court in the Fisheries Case. The other 
sections, however, represent a greater departure. With respect to terri- 
torial waters, the resolution declares the three-mile limit to be neither 
sufficient nor a rule of general international law, and that therefore an 
enlargement of such waters is justifiable; each state is competent to es- 
tablish its own territorial waters ‘‘within reasonable limits.’ With respect 
to the continental shelf, it is said: 


The rights of the coastal State with respect to the seabed and sub- 
soil of its continental shelf extend also to the natural resources four.c 
there, such as petroleum, hydrocarbons, mineral substances, and «ll 
marine, animal, and vegetable species that live in a constant physical 
and biological relationship with the shelf, not excluding the benthonic 
species. 


8 Resolution LXXXIV; 48 A.J.I.L. Supp. 128 (1954). 
4 Resolution XIII, Feb. 3, 1956. Final Act of the Third Meeting (English transla- 
tion, as published by the Pan American Union), pp. 36-38. 
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On the subject of conservation, the relevant paragraphs read: 


1. Coastal States have the right to adopt, in accordance with sci- 
entific and technical principles, measures of conservation and super- 
vision necessary for the protection of the living resources of the sea 
contiguous to their coasts, beyond territorial waters. Measures taken 
by a coastal State in such case shall not prejudice rights derived from 
international agreements to which it is a party, nor shall they dis- 
criminate against foreign fishermen. 

2. Coastal States have, in addition, the right of exclusive exploita- 
tion of species closely related to the coast, the life of the country, 
or the needs of the coastal population, as in the case of species that 
develop in territorial waters and subsequently migrate to the high 
seas, or when the existence of certain species has an important rela- 
tion to an industry or activity essential to the coastal country, or when 
the latter is carrying out important works that will result in the 
conservation or increase of the species. 


Despite the adoption of these ‘‘principles’’ by a large majority, it is note- 
worthy that eleven of the twenty-one governments represented (of which 
two have no seacoast) found it necessary to append to the Final Act reser- 
vations or explanatory statements concerning their views on the matter. 
Several, such as Colombia, Cuba, and the Dominican Republic, questioned 
whether the resolution was the kind of preparatory study which would 
assist the Specialized Conference, and whether it did not encroach on the 
functions of that Conference. Brazil and Venezuela observed that their 
affirmative votes were given on the understanding that the resolution was 
not a definitive statement, and that their support for it did not mean un- 
qualified endorsement. The United States said flatly that much of the 
resolution was ‘‘contrary to international law,’’ that it had been ‘‘clearly 
designed to serve political purposes’’ and hence was outside the competence 
of the Council, and that it had been adopted in haste without adequate 
study or debate. 

Other objections were raised with respect to the particular formulations 
used in the resolution. Colombia pointed out that the resolution could not 
possibly set forth ‘‘rules,”’ as it purported to do, for contractually binding 
international rules of this kind could be created only by treaties duly ap- 
proved and ratified. Cuba observed that the two recitals in the preamble 
were in effect contradictory, for one declared the principles to be applicable 
between the American states and the other declared that they were not to 
affect the position of any individual state. Several states, including 
Brazil, Colombia, Cuba, and Panama, criticized strongly the notion that 
the extent of territorial waters was a question solely for the coastal state 
to decide, and vigorously affirmed the right of the international community 
to have its needs and interests recognized. 

Upon analysis of the resolution, it becomes evident that most of these 
objections are well founded. In form alone, quite apart from the merits, 
the text bears all the marks of hasty workmanship. Though described as 
setting forth principles on the juridical regime of the sea, it actually deals 
with only a few scattered topics, and with these in wholly unintegrated 
fashion. There is no mention, for example, of navigation or innocent 
passage, of the status of merchant ships or warships, of the legal position 
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o: steaits or channels, or of piracy. The most cursory compaviscn 
texi with the comprehensive drafts of the International Law Conim:i-- c 
w:ich are themselves by no :neans perfect—emphasizes its incomp'c ~ 
disjointed character. One would have thought that the “‘juridice' « 
sconce of the Continent’? was deserving of more adequate expr +s 
In technical quality the resolution is far inferior to the work cone 
Council on other items of its agenda, such as extradition and er. 
ar ytration. 

"1 substance also the views expressed seem justly open io the voo 
2 ‘ertions made. It may be conceded that the three-m'le limit is «e 
% wval rule of law, but this does not mean that it is always insufuc >.: 
w cv for those states that adhere to it. Again, tke applica ior: 
vc‘ nental shelf doctrine to living resources of the sa perpxiv 
ais distortion of that doctrine, wholly incompatible with thr i 
of the seas. The same incompatibility characterizes the two nro. s 
iov exclusive control by a coastal state of such resources— in addition ... 
inconsistency with one another of the two paragraphs quoted above 
provisions as a whole amount in effect to a rejection of a iy rea’ res; s 
on the unilateral ambitions of coastal states. They are couched exch -in 
in ierms of the ‘‘rights’’ of such states, with no suggestion thai tho + 
pessess duties to observe the long-established rights of the imer ii. 
comunity. 

in view of such obvious deficiencies and extravagan. es, i4 i, d^h 
to avoid the belief that the resolution was indeed designed as a ne") 
maneuver rather than a juridical pronouncement. It would secu n~ 
probable that the topies singled out for treatment—thosi most acti 
dispute among the American states—may have been salecced io orcs 
ih y might receive an endorsement which would be useful n the wrs 
Specialized Conference. Hence the haste to get sometl ing favor» `» 
vecord. Other circumstances tend to support this hypothesis, surh : > 
‘a.i ihat the resolution was adopted at the very time vhen the In 
tic ca. haw Comission was about to begin its final cor side vation e. 
sunjcet as a whole, preparatory to submitting a comprehens‘ve rep? 
the General Assembly; in prosecuting any ordinary juridicel stid». 
Council of Jurists might normally have been expected to «wait the appe 
ance of such influential views. If this suspicion is corveci, it pei < 
“oliows that very little scientific weight can be attached to the ‘‘prinv’ :« 
de: tared at Mexico City. 

Whatever may have been hoped for as a result of the Mex co 
‘e-olution, the resolution adopted at the Specialized Conferenre ri © 


+ 


Troh lo was in fact a considerably more moderate docume at. 13," i- 

of vererence the Conference was convened ‘‘for the pursose o’ -~ 

asi whole the different aspects of the juridical and econom'e syst’. 
‘ne the submarine shelf, oceanic waters, and their natural restis | + 
light of present-day scientific knowledge.’’ Unlike the Mexico Citv st en 
it had no other business on its agenda, and its two we we” disca sa 
were devoted to the one subject. It also had the benefit te` cresorie 
ci athe and technical experts, and of a substantial ameunt cr test > 
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documentation supplied by the various governments.” All of the Ameri- 
can republies except Bolivia were represented. 

After carrying out the comprehensive study assigned to it, the Con- 
ference adopted the ‘‘Resolution of Ciudad Trujillo,’? which merits re- 
production in full. In this the Conference: 


I. Resolves: 


To submit for consideration by the American states the following 
conclusions: 


1. The sea-bed and subsoil of the continental shelf, continental and 
insular terrace, or other submarine areas, adjacent to the coastal 
state, outside the area of the territorial sea, and to a depth of 200 
meters or, beyond that limit, to where the depth of the superjacent 
waters admits of the exploitation of the natural resources of the 
sea-bed and subsoil, appertain exclusively to that state and are 
subject to its jurisdiction and control. 

2. Agreement does not exist among the states here represented 
with respect to the juridical régime of the waters which cover the 
said submarine areas, nor with respect to the problem of whether 
certain living resources belong to the sea-bed or to the superjacent 
waters. 

3. Cooperation among states is of the utmost desirability to 
achieve the optimum sustainable yield of the living resources of the 
high seas, bearing in mind the continued productivity of all species. 

4. Cooperation in the conservation of the living resources of the 
high seas may be achieved most effectively through agreements 
among the states directly interested in such resources. 

5. In any event, the coastal state has a special interest in the con- 
tinued productivity of the living resources of the high seas adjacent 
to its territorial sea. 

6. Agreement does not exist among the states represented at this 
Conference either with respect to the nature and scope of the special 
interest of the coastal state, or as to how the economic and social 
factors which such state or other interested states may invoke should 
be taken into account in evaluating the purposes of conservation 
programs. 

7. There exists a diversity of positions among the states repre- 
sented at this Conference with respect to the breadth of the terri- 
torial sea, 


II. Therefore, this Conference does not express an opinion concern- 
ing the positions of the various participating states on the matters on 
which agreement has not been reached and 


Recommends: 


That the American states continue diligently with the consideration 
of the matters referred to in paragraphs 2, 6, and 7 of this resolution 
with a view to reaching adequate solutions. 


As the first paragraph of the resolution indicates, the delegations at the 
Conference were in accord regarding the right of the coastal state to ex- 
5 Some 40 technical papers and related statements submitted to the Conference are 
listed in the appendices to the Final Act. Many, such as those prepared for the United 


States by experts of the Geological Survey, the Navy Hydrographic Office, and the Fish 
and Wildlife Service, contain scientific data of great value. 
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clusive jurisdiction and control over the seabed and subsoil of its adjazc: 
continental shelf within the limits therein specified. These restricted ti 
area concerned either to that which was within the 200-meter-depth luc 
—the definition adopted in the 1953 draft articles of the International 
Law Commission—or, alternatively, to that which was capable of expluit.:- 
tion—the definition adopted by the International Law Commission in 1951 
and abandoned in 1953. It is regrettable in theory that the Conferen:: 
was unable to agree on a single definition in harmony with the Commissio“, 
but in practice its double formulation would seem unlikely to cause dil- 
culties for many years to come. The significant point is that the paragraph 
states what may be called the hard core of the continental shelf doctr'1 : 
that part which has won wide recognition in all parts of the world ax’! 
which is probably now past the stage of serious opposition. 

Beyond this point, except for some admirable truisms about the need {> 
co-operation in conserving marine resources, the resolution is a record o’ 
disagreement. It notes differences of view over the juridical regime of tr.^ 
waters above the submarine areas dealt with in the first paragraph, ove? 
the nature and scope of the coastal state’s special interest in the living rc- 
sources of the adjacent high seas, and over the breadth of the territori:.l 
sea. The Conference wisely refrained from attempting to formulate any 
opinion on these points; a general consensus could not have been obtainec., 
and anything less than that would merely have exacerbated matters further 
without producing any statement which would have commanded gencrel 
respect. It very properly concluded that it should do no more than point 
out these unsettled matters for the consideration of the various govern- 
ments, with a recommendation that the search for their solution be dili- 
gently pursued. The specification of these differences is a more valucbl]: 
accomplishment than perhaps may appear at first glance, for the first ste» 
in solving any problem is to get it stated accurately. This useful task 
the Ciudad Trujillo Conference performed in an objective and conciliatory 
manner, and its collection of technical data will be of great help in puttin: 
future discussions on a sound scientific basis. 

The fact remains, of course, that the conflict of views among the Ameri- 
can republics is still far from resolved. This was made very clear in the 
statements and reservations made at Ciudad Trujillo by fourteen of th^ 
twenty delegations present. Thus Mexico recited in its statement the sub- 
stance of the Mexico City resolution, and reaffirmed its adherence thereto 
In a joint statement four members of the 200-mile group—Chile, Cost: 
Rica, Ecuador, and Peru—declared that their voting for the Confere 1: 
resolution was in no way to be taken as altering their previous views. E 
Salvador similarly explained that it had supported the resolution becas: 
that document did not prejudice its ‘‘well known”? right to a territorial -ci 
200 miles in width. The United States reaffirmed its opposition to claim. 
of exclusive control over living resources in the high seas, and again den'ec 


© ot 


6 Like the corresponding article of the International Law Commission’s 1953 draft. 
the phrasing of this paragraph is not above reproach. ‘‘The sea-bed and subsoil... to 
a depth of 200 meters’’ could mean a stratum of seabed and subsoil 200 meters in thick 
ness measured downward from the bottom of the sea. 
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that the width of the territorial sea was a matter solely for the unilateral 
decision of the coastal state. Other states, including Brazil, Cuba, Panama, 
and Venezuela, made conciliatory statements stressing the non-final char- 
acter of the Conference’s work and their hopes for working out in time 
satisfactory adjustments within the framework of inter-American friend- 
ship. 

As the United States took occasion to point out in its statement, the 
**Resolution of Ciudad Trujillo” represents the latest and most authorita- 
tive expression of the Organization of American States on the subjects 
dealt with. While obviously made for the purpose of minimizing the 
Mexico City resolution, this statement is nonetheless true. Because of the 
specialized nature of the Conference, the wealth of documentation avail- 
able, the thoroughness of the discussions, and the time afforded for reflec- 
tion and analysis, the resolution which emerged is in every way a more 
solid and realistic document than its Mexico City forerunner. The Con- 
ference has cleared away much of the smoke obscuring the problem, and 
has illuminated many of the considerations which must be taken into ac- 
count in reaching any solution. The road to ultimate settlement remains 
long and full of obstacles, but one has the feeling that there may be a road 
and that it need not be impassable. All the American states have an 
interest in finding the way, for all will benefit from the development of 
uniform principles in this field—principles which show a just regard for 
the rights of the individual state, for the rights of the international com- 
munity to which every state belongs, and for long-established principles of 
law that should not be lightly tampered with. 

RICHARD Youna 


FERMENT OR REVOLUTION? 


In the beginnings of the International Law Commission, Professor 
Koretsky, representing the Soviet Union, delivered quite an exordium 
(after all, it was only a beginning, an introduction, to what he had to 
say), concerning the impropriety of the current international law. Not 
only he, but many other orators in the United Nations, have remarked upon 
the antique character of international law; on its origins, limited to Chris- 
tian Western Buropeans; on the fact ‘that most of the currently existing 
states, born since that time, had no share in its making; on the changed 

“The current wave of nationalism, with its dislike for any kind of law, 
doubtless accounts for much of this oratory; and equal voting in the 
General Assembly affords to those states dissatisfied with vested rights 
under the present law an opportunity to embark without benefit of law 
upon all sorts of new ventures. The larger Powers, fearful of being 
charged with cruelty to children, hesitate to resist, as they could, these 
ventures—the more so that they are aware that international law_really 
does rest upon weak foundations and_is far from being able. to meet the 
needs of the new states, or of any states, today. It is worth while to survey 
the complaints, demands, and needs which arise in connection with inter- 
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national law today. There is hardly a field which is not found to vc 
in ferment; one may ask, indeed, whether a revolution is now taking pla-e 
in that law. l 

It has been a fundamental assumption of the law, of nations that statcs, 
and states only, can be regarded as international legal persons. This assumed 
that a state was an independent entity measuring up to certain qualific:: 
tions, and that it could and should speak responsibly for the individuels 
therein. This assumption has been increasingly shaken by the odd forr:s 
of political organization which events shape up, but which are conecded 
some degree of international personality—protectorates and satellite ., 
Vatican City and San Marino, trust territories and colonies, not to mentic a 
others. Some of these are signatories of treaties, some are member; of 
international organizations, though they are not recognized as state: 
It is quite clear now, after the Reparations Case, that an internation: | 
organization may have international personality, although it is no’ ‘vo 
clear just what its responsibilities are as compared with those of state.. 
And at the other extreme rights are being claimed for individuals in a 
movement which, though embarrassed by reckless speed and extremis..1 
(Covenant of Human Rights), is gaining ground on many fronts and will 
unquestionably continue to develop. 

It would be difficult to make a list, upon which there would be agreement, 
of states in the sense of persons subject to rights and duties under inter- 
national law. One reason for this uncertainty is the procedure by whic‘1 
an entity is determined to be a state or a legal person, for it is clear thit 
entities besides states may have some degree of international personaiity. 
The community of nations has never provided a means for making ths 
determination; on the contrary, each state claimed the right to say, i1 
relation to itself, which it recognized as a member of the community. 
Now, however, there is the United Nations (and the League of Natior; 
before it); and it can be claimed, not unreasonably, that membership ia 
the United Nations establishes certain legal relationships between any 
Member which it admits and all other Members—which is almost the 
entire community of nations today. 

Not only this, but Chapter XI of the Charter of the United Nations hes 
been stretched to claim jurisdiction over colonies; and the General As- 
sembly has set up a committee to study the factors by which a group 
seeking independence should be judged. This is a step in the right di- 
rection ; that is, to establish community criteria upon which | to base a com- 
munity decision as to who is the subject of rights and duties 5 under the tav 
of nations. . Unfortunately, the decision in the United Nations was reached 
by a political vote, and the anti-colonial majority was much more interesicu 
in swatting the colonial Powers than in establishing reasonable qualifies. 
tions and procedures for determining status. Much more serious study i, 
needed concerning such factors. Will the applicant group be able to stenc: 
alone, or will it be a burden upon the community of nations? This bring. 
to mind the remark of Charles Rousseau, in a lecture at the 1948 Academy 
of International Law at The Hague, that responsibility, rather than inde- 
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pendence, should be the proper criterion for statehood. Though it is being 
pushed in a one-sided way, reform is ‘is badly needed. It_is surely an 
anomalous situation in which the Government of the United States can 
refuse to recognize o the Sanaa t government of C of f China, and t then cal call on 
ment i to > observa Tegal duties to which we refuse to admit that it x is subject. 

Phe state, once sovereign, claims exclusive control over its own affairs and 
denies the right of any outsider to intervene in these affairs. This has 
always been an uncertain right, and it is increasingly so as interdependence 
increases and actions once thought of as purely domestic now bring repur- 
cussions in other states. Now that the community of nations is organized, 
it faces the same fundamental problem which faces every state—where to 
draw the line between the authority of the organization and the freedom 
of the individual member. Already this is one of the greatest controversies 
within the United Nations, even though its authority reaches no further 
than recommendation; if its resolutions calling for action within the 
domestic range on the part of some states had been binding upon them, 
there is little doubt that a number of Members would have withdrawn 
from the United Nations by now. 

This question can be carried quite a way further. A strong effort is 
now being made to establish rights in the international sphere for indi- 
vidual human beings. The direction which this movement takes would 
lead to protection by international law of an individual agamst his own 
state. This protection is not in sight as yet, but even the thought of moving 
in such a direction brings cold shivers to any patriot! 

How does a state get title to its territory? Most states today hold title 
based upon conquest_(including revolution), but today a strong case has 
been built “up against conquest; even title to colonial possessions is now 
being challenged in the United Nations, and self-determination instead is 
being pushed as sufficient title. Claims are now being based upon conti- 
nental shelf and contiguous zones doctrines and upon conservation of the 
resources of the sea—which may be pushed far enough to claim territories 
formerly thought to belong to someone else (Falkland Islands). There are 
new theories for the Arctic regions and problems of sovereignty over the air 
above. 

Jurisdiction has been a most important right of states, and much is 
happening in that domain. A state is no longer content with jurisdiction 
over persons and things within its territory; increasingly, states have 
reached out, beyond their territorial waters, to their own citizens and even 
aliens in foreign lands. Incomes may be derived from more than one 
state; what law governs a corporation doing business in more than one 
state? Should international private law become part of international 
public law, and its problems justiciable before international tribunals? 
Crime has become international in scope, raising questions as to which 
state, if any, can take jurisdiction; this has raised the question of an 
international criminal law, very much confused at the moment, but having 
enough interest that the United Nations should study and establish a 
Statute for an International Criminal Court. 
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A sovereign state has been entitled to ‘‘diplomatic immunities,” bi ¢ 
times have changed, and the historical foundations for these rights a‘. 
now falling away. The Charter of the United Nations speaks of ‘suc 
privileges and immunities as are necessary for the independent exercise ( 
their functions in connection with the Organization.’ There are thouserc: 
more persons able to claim such immunities; can states afford to keep trac 
of all these persons? The old rule of immunity for state property rut: 
into difficulties now that states are engaging more and more in commer ci: 
enterprises. And this carries us deeper into the foundations of inter: 
tional law, which was built in part upon respect for private property risht 
How ean a state protect the property of one of its nationals within a var 
which has nationalized that property? Does the mere fact that the fix 
Canal happens to be within the territory of Egypt for a few years eneh : 
that reckless state to take over the private property of foreigners 1“ 
control a vital international waterway? 

An international organization may have privileges and immunities: + 
what extent should they be given to all its employes, or to persons goin + 1? 
it or representing it to others? When a Member State sends a permarcr« 
mission to the United Nations, and gives to one of the mission the title c? 
ambassador, by whom is he received? By the United Nations? By tk: 
United States as host country? Does either have the right of agréatic:, 
or can a state now name anyone an ambassador and expect other state- 
and the United Nations to give proper salute to his rank? Anyhow, ar” 
all these privileges essential? There are many private enterprises whos: 
activity is more important than the activity of many states. And if tr^ 
state is especially deserving of respect in its intercourse with other’. 
a fortiori the representatives of the United Nations in its activities over th^ 
world should have at least as much respect. All this would add u.— 
indeed, it now adds up—to a steadily increasing number of persons entitle: 
to exemptions. A new Congress of Aix-la-Chapelle is needed. 

The archaic theory that only a state can be injured, and that a state is 
responsible only for its own acts, is now under attack. Tribunals, whil: 
outwardly respecting this theory, have actually awarded damages based 
on the injury suffered by an individual rather than by his state; and they 
have held a state responsible for injuries done to aliens by individuals. 
Mr. Garcia-Amador, rapporteur for the International Law Commission on 
this subject, advocates the right of individuals, in certain situations, to 
present their own claims before international tribunals. There is in- 
creasing recognition of the fact that it is the individual human being, 
rather than the state, which is the important entity in life. 

This is further shown, in a negative sense, in the somewhat surpris r’ 
decision of the International Court of Justice in the Nottebohm Cese 
The opinion uttered in this case could lead to far-reaching consequen.c. 
both for responsibility and for nationality. From the viewpoint of inter 
national law, nationality is of importance as affording to a state the rih’ 
to offer diplomatic protection to its nationals abroad; but if one state doe’. 
not have to recognize the nationality conferred by another state, this rish’ 
is badly shaken and with it the whole procedure of asserting internationa 
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claims. The result could be to leave the individual without even the pro- 
tection which his state has hitherto been able to give him, and to produce a 
new class of ‘‘stateless persons’’; or it could lead the community of nations 
in the direction of allowing an individual, regardless of nationality, to 
present his own claim to an international tribunal. If an individual ob- 
tains international personality, what significance will nationality have? 

Wherever one looks in the field of international law, there are startling 
changes or problems. The fundamental right of equality of states suffers 
from equal voting in the Assembly of the United Nations and now there 
is much talk of ‘‘weighted representation.’’ New kinds of law are ap- 
pearing: ‘‘international criminal law,” ‘‘international administrative 
law”; and the present separation of international private law from inter- 
national public law is being questioned. New needs are appearing in such 
matters as atomic energy, or development of international rivers, or a host 
of others. 

Most important of all developments, doubtless, is the idea of collective 
security. The first purpose of any law is the protection of the life and 
property of its subjects, but international law has not been permitted to 
serve that function. Each state has preferred to do its own protecting, 
ultimately by war—an incredibly foolish method. The community of na- 
tions is now organized and moving slowly in the direction of giving pro- 
tection to the independence and rights of its members. To deny to a state 
the right to make war is a change of fundamental character from which 
many consequences flow. The law of war and the law of neutrality would 
disappear—if they have not already disappeared. The means for peaceable 
settlement of disputes would have to be strengthened so that a community 
decision would replace the right now claimed by each state to judge its 
own disputes. 

Thus the very foundations of international law are being changed. If 
the individual rather than (or as well as) the state is to become the subject 
of international law, and if the sovereign state must give up its right 
of unilateral decision, enforceable by war, to decision by the organized 
community of nations, international law will have to be rebuilt. This was 
pointed out some years ago by Professor Jessup in his remarkable little 
book, 4 Modern Law of Nations; it needs to be thought about frequently. 
There is plenty of work for the international lawyer or legislator. 

Unfortunately, and here we come to the greatest defect in the develop- 
ment of the community of nations, there is no peaceful method by which to 
accomplish the changes so badly needed in international law. Except for 
the slow growth of customary international law, we have to depend upon 
treaty-making; however, the treaty was never intended as a legislative in- 
strument and is quite inadequate for the purpose. There are now many 
new states, dissatisfied with the old law and demanding new law; at the 
same time, they are extremely nationalistic and insist on their sovereign 
rights. The international law which they demand cannot be built upon the 
sovereignty which they fervently uphold. The United Nations has paid 
some attention to improvement in the drafting of treaties, but it has made 
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no study of the methods by which new law can be adopted. The attitude 
of the General Assembly toward the work of the International Law Con- 
mission (¢.g., Arbitral Procedure) gives little hope of progress in th's 
direction. 

Interdependence and conflicting claims build a pressure which leads to 
the making of law, but it is much to be doubted whether the fundamental 
changes now needed can be accomplished until the community of nations 


is strong enough to prevent the use of force between its members. 
CLYDE EAGLETON 


THE LOCAL REMEDIES RULE: A DRAFTING SUGGESTION 


Pursuant to the request of the General Assembly of the United Natio:*, 
that the International Law Commission ‘‘undertake the codification of iie 
principles of international law governing State responsibility,” * the Cors- 
mission has placed the topic on its agenda and appointed F. V. Ga-cin- 
Amador (Cuba) as Special Rapporteur. In an elaborate and thouzr<- 
provoking Report on International Responsibility,? Mr. Garcia-Ameador 
recommends that, in view of the broad scope of the field of the international 
responsibility of states, the Commission codify first the ‘‘responsibility of 
States for damage caused to the person or property of aliens.’’® 

A restatement of the local remedies rule—which must necessarily reczivo 
consideration in such a codification—has recently been undertaken by tko 
Institut de Droit International * and the text adopted is reproduced in ike 
July, 1956, number of this Journau.® In its travaux préparatoires, whica 
included two reports by Professor J. H. W. Verzijl, Rapporteur, and written 
comments by eleven other members of Commission VIII of the Institu., 
the classical controversy whether the exhaustion of local remedies is a cor- 
dition precedent to the existence of international responsibility or whethe> 
it is ‘‘a condition subsequent, not limiting international responsibility,” but 
merely conditioning the presentation of an international claim,® was re- 


1 General Assembly Resolution 799 (VIII), Dec. 7, 1953. U.N. General Assembly, 
8th Sess., Official Records, Supp. No. 17 (A/2630), p. 52. 

2U. N. Doc, A/CN.4/96, Jan. 20, 1956, Report on International Responsibility by F. 
V. Garcia-Amador, Special Rapporteur (131 pp. mimeographed, followed by ten Annexes 
setting forth texts of earlier attempts to codify the subject). 

At the request of Mr. Yuen-li Liang, Director of the Division for the Development anc! 
Codification of International Law, United Nations Secretariat, the Harvard Law Schoo: 
has undertaken a revision of the Draft Convention on The Law of Responsibility o” 
States for Damage Done in Their Territory to the Person or Property of Foreigy cz 
(Edwin M. Borchard, Reporter), published in 23 A.J.I.L. Spec. Supp. 131 (1929). Jx 
also 50 A.J.I.L. 427 (1956). 8 U.N. Doe. A/ON.4/96, p. 131. 

4S8ee Annuaire de l'Institut de Droit International, Vol. 45 (Session d’Aix ox 
Provence, 1954), Tome I (1954), pp. 5-112, for the travaux préparatoires on La règ 
de l’épuisement des recours internes (J. H. W. Verzijl, Rapporteur). 

550 A.J.I.L. 644 (1956). The discussions leading to the adoption of this text at thc 
Session of Granada in 1956 are not yet available but will appear in Vol. 46 of the 
Annuaire, 

8See Edwin M. Borchard, ‘Theoretical Aspects of the International Responsibility 
of States,’’ Zeitschrift fiir auslindisches öffentliches Recht und Völkerrecht, Bd. I, T. 
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solved in favor of the latter view. This is not surprising in the light of the 
opinion of the Permanent Court of International Justice in the Panevezys- 
Saldutiskis Railway Case” that the rule of international law requiring the 
exhaustion of local remedies is a ‘‘rule which in principle subordinates the 
presentation of an international claim to such an exhaustion,’’ and its 
opinion in the Phosphates in Morocco (Preliminary Objections) Case £ that 
where an alien suffers injury because of an act which is in violation of in- 
ternational law and is attributable to a state, ‘‘international responsibility 
would be established immediately,’’ even prior to a denial of justice which 
might result from a resort to local remedies. For this reason, perhaps, the 
rule as stated in Article 6 of the Harvard Research Draft Convention of 
1929 that ‘‘A State is not ordinarily responsible (under a duty to make 
reparation to another State) until the local remedies available to the in- 
jured alien have been exhausted’’® did not find favor with the Institut. 

Perhaps the most interesting aspect of the approach of Commission VII 
of the Institut to the local remedies rule was the apparent willingness of the 
Rapporteur, Professor Verzijl, to reduce this well-established rule of inter- 
national law to nothing, in the interests of a formalistic logic.?° Starting 
from the premise that where the international responsibility of a state for 
an injury to an alien ‘‘clearly exists,’’ the right of diplomatie protection 
follows ipso jure and immediately, he regards the rule which requires that a 
state refrain from invoking international responsibility in the form of an 
international claim until local remedies have been exhausted as an illogical 
exception to the law of the responsibility of states—an exception ‘‘inspired 
by motives of political opportunism,’’ i.e., ‘conclusions based on divergent 
and scattered diplomatic and arbitral practice’’ from which it is sought to 
deduce certain general principles. He believes it better to indicate first 
the theoretical bases of the problem and then to judge the validity of inter- 
national practice in the light of theory.1: For these reasons, he objected 
to the distinction, made by the Third Committee of the Hague Codification 
Conference of 1930 in Article 4 of its draft, between the existence of inter- 
national responsibility and the time of its invocation.1? Article 4 of that 
draft reads, in part, as follows: 


1. The State’s international responsibility may not be invoked as 
regards reparation for damage sustained by a foreigner until after 


1, p. 238 (1929); Clyde Eagleton, ‘‘Une Théorie au Sujet du Commencement de la Re- 
sponsabilité de l’Etat,’?? 11 Revue de Droit International et de Législation Comparée 
(3rd Ser.) 643-659 (1930); Herbert W. Briggs, The Law of Nations 632 ff. (2nd ed., 
1952); Alwyn V. Freeman, The International Responsibility of States for Denial of 
Justice 403 ff. (1938). 

1 P.C.I.J., Series A/B, No. 76, p. 18 (1939). Italics added. 

8 P.C.I.J., Series A/B, No. 74, p. 28 (1938). See also the Finnish Ships Arbitration 
(1934), 3 Reports of International Arbitral Awards 1479. 

923 A.J.I.L. Spec. Supp. 149 (1929). The Comment on Art. 6 is far from satisfactory 
to this writer. 

10 Cf. the comment of Professor Maurice Bourquin, Annuaire, loc. cit. 49. 

11 Annuaire, loc. cit. 20, 30, 85; and more fully, 5-33, 84-112. 

12 Ibid. 19. 
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exhaustion of the remedies available to the injured person unde: the 
municipal law of the State... .18 


In his preliminary report, Professor Verzijl indicated his preference fov 
the following statement of the rule of local remedies: 


(I) Where the injury to the person or property of an alien doe; ro. 
in itself involve the international responsibility of the State on whese 
territory the injury was committed, no diplomatic claim may ^e 
brought before international responsibility exists as a result of a domp 
of justice.1* 


(ILA) Where the injury to the person or property of an alien iv- 
volves in itself the international responsibility of the State on who.c 
territory the injury was committed, there is no valid motive for su :- 
ordinating a diplomatic claim to the previous exhaustion of los! 
remedies.*® 


These proposals reduce the local remedies rule to nothing: es soo. ss 
international responsibility exists, it may be invoked in the form of ¢ 1 
international claim. The ‘‘logic’’ of this proposition so dominates ths 
thinking of Professor Verzijl that he is willing to dismiss as mere politier1! 
expediency the reasons which have led states by long-continued and vel’. 
established practice to apply the rule of local remedies as a means cf 
reconciling a basic conflict of interest. This conflict was expressed bv 
Judge Max Huber, Reporter, in British Claims in the Spanish Zone cf 
Morocco (1925) as follows: 


The conflicting interests in relation to the problem of indemnitics - 
tion of aliens are, on the one hand, the interest of the State in th- 
exercise of its authority in its own territory without interference o: 
control by any foreign State, and, on the other hand, the interest of th: 
State in seeing the rights of its nationals in a foreign country respecte: 
and effectively protected.*¢ 


18 Exceptions here omitted. See Conference for the Codification of International 
Law, Minutes of the 3rd Committee, League of Nations Doc, 1930. V., 17, pp. 236, 63-81, 
162-169. 

14 This writer’s translation. The original text reads: ‘‘(I) Dans le cas où la lésion 
de la personne ou des biens d’un étranger n’engage pas par elle-même la resvonsabilit4 
internationale de l’État sur le territoire duquel elle a été commise, aucune réclamatior 
diplomatique ne peut avoir lieu avant que cette responsabilité internationale n’ait pri: 
naissance par un déni de justice.’’ Annuaire 24. 

15 This writer’s translation. The original text reads: ‘‘(ITA) Lorsque la lésion c: 
Ja personne ou des biens d’un étranger engage par elle-même la responsabilité interu: 
tionale de l'État sur le territoire duquel elle a été commise, il n’y a aucun motif vale: 
de subordonner la réclamation diplomatique à l’épuisement préalable des voies de reeeari 
internes.’? Ibid, 31, 

An alternative reading of (II), under which Professor Verzijl wished to treat «ic 
local remedies rule not as a rule subject to exceptions but as itself an exception to kc 
law of state responsibility, is not discussed here. See ibid. 24-30. 

162 Reports of International Arbitral Awards 640 (this writer’s translation). feo 
further, Frederick S. Dunn, The Protection of Nationals (1932), especially pp. 27 f., fer 
further discussion of the underlying conflicts of interest. 
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The functions of the customary rule of international law which requires 
the exhaustion of local remedies prior to the presentation of an international 
claim have received classic expression in the words of Edwin Borchard: 


There are several reasons for this limitation upon diplomatic pro- 
tection: first, the citizen going abroad is presumed to take into account 
the means furnished by local law for the redress of wrongs; secondly, 
the right of sovereignty and independence warrants the local state in 
demanding for its courts freedom from interference, on the assumption 
that they are capable of doing justice; thirdly, the home government 
of the complaining citizen must give the offending government an op- 
portunity of doing justice to the injured party in its own regular 
way, and thus avoid, if possible, all oceasion for international dis- 
cussion ; fourthly, if the injury is committed by an individual or minor 
official, the exhaustion of local remedies is necessary to make certain 
that the wrongful act or denial of justice is the deliberate act of the 
state; and fifthly, if it is a deliberate act of the state, that the state is 
willing to leave the wrong unrighted. It is a logical principle that 
where there is a judicial remedy, it must be sought.” 


If proposal I of Professor Verzijl appears to leave some scope for resort 
to local redress, closer examination reveals that this has nothing to do with 
the rule requiring the exhaustion of local remedies. In addition to stating 
the obvious proposition that a state may not bring an international claim 
when no legal basis for a claim exists, the proposal by implication directs 
an alien to resort to local remedies for redress of injuries which do not 
involve the international responsibility of a state. This, however, is a func- 
tion of the rules of international law dealing with the jurisdiction of states 
over persons and property in their territory. Granted that the alien enters 
a country subject to the local law and must, as Borchard says, take account 
of local means of redress, why is it ‘‘logical’’ to assume that a state loses its 
right to require resort to local remedies as soon as it has been charged with 
having incurred international responsibility because of an injury to an 
alien? It is precisely at this point that the rule requiring the exhaustion 
of local remedies as a condition precedent to the presentation of an inter- 
national claim enters the picture: it is a function of the law of the inter- 
national responsibility of states. Unlike the rule permitting a state to 
require resort to local redress (the continued operation of which it as- 
sumes, subject to exceptions), the rule of local remedies is directed towards 
a claiming state or an international court—for the reasons summarized 
above by Borchard. 

Although the proceedings of the Granada session of the Institut de Droit 
International are not yet available, it is clear that the Institut rejected 
Professor Verzijl’s suggested approaches in approving on April 18, 1956, 
the following resolution : 


The Rule of the Exhaustion of Local Remedies 


Where a State contends (prétend) that an injury to the person or 
property of one of its nationals (ressortissants) has been committed 
in violation of international law, no diplomatic or judicial (judiciaire) 
claim on his behalf is receivable if there exist under the municipal law 


17 Edwin M. Borchard, The Diplomatie Protection of Citizens Abroad 817-818 (1915). 
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of the State against which the contention (prétention) is made loa! 
remedies available to the injured person, and which give promise of 
(vraisemblablement sont) being effective and sufficient, so long as thc 
normal resort to these remedies has not been exhausted (tant que 
Vusage normal de ces voies n’a pas été épuisé). 


The rule does not apply: 

a) to cases where the injurious act damaged a person entitled to 
(jouissant d’une) special international protection ; 

b) to cases where its application has been waived by agreement 
of the States concerned.® 


This text was apparently an effort to state the local remedies rule without 
reference to the fact that it is a function of the law of the responsibility of 
states,” although the phrase ‘‘in violation of international law” imolics 
such a relationship. The text fails to set forth as clearly as might i:o 
wished the functions of the local remedies rule; and the determination of 
the availability, the effectiveness and the sufficiency of local remedies in a 
given case is left to subjective judgment. Nor do the exceptions set for:h 
in (a) and (b) appear necessary. The rule requiring exhaustion of local 
remedies prior to the presentation of an international claim has reference 
to private persons, not ambassadors or international officials ;° and it shouid 
go without saying that a state which benefits from the local remedies rule 
may agree to waive it. On the other hand, the Institut text has the merit of 
setting forth the rule that local remedies must normally be exhausted prior 
to the receivability of an international claim in terms which do not prejudve 
the question whether international responsibility actually exists in a given 
case or whether it is merely alleged to exist, 

The reasons for the local remedies rule (as set forth, for example, by 
Borchard, above) also suggest the difficulties inherent in an attempt to 
formulate the rule: it serves more than one function. If, as is usually dore 
in the literature on the subject, we assume a situation in which international 
responsibility ‘‘clearly exists’? (because of an injury to an alien in con- 
sequence of an act or omission incompatible with international law and at- 
tributable to a state), the function of the local remedies rule is to postpono 
the invocation of international responsibility pending a resort to local 
remedies through which that responsibility may be discharged. However, 
in most cases which arise in practice, the assumption that international 
responsibility ‘‘clearly exists” is an ex parte conclusion of the complaining 
state and one which will usually be challenged by the state alleged to havo 
incurred international responsibility.’ Thus, the very question to be dc- 
termined is the existence or the probable existence of international respo 1;°- 
bility in a given case; and, normally, a resort to local remedies will elucicst> 
this question. There is a third situation in which it is assumed, ex hypo- 
thesi, that an injury to an alien ‘‘clearly’’ does not involve the international 
responsibility of a state; but, in resorting to local remedies to secure re- 


18 This writer’s translation. For French text see 50 A.J.LL, 644 (1956). 
18 See the Annuaire, 1954, loc. cit., passim, for discussion of this point. 

20 See ibid. 51, for comments of Professor Maurice Bourquin on this point. 
21 See Briggs, op. cit. 632—636. 
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dress, the alien meets with a denial of justice which does involve the inter- 
national responsibility of the state. 

The rule of local remedies should thus be drafted so as to indicate its 
functions and facilitate their performance. This writer suggests, subject 
to improvements by those more skilled in drafting, a formulation along 
the following lines: 


1. Subject to the provisions of paragraph 3 of this Article, the 
international responsibility of a state for an injury to an alien may 
not be invoked in the form of an international claim so long as local 
remedies, available to the injured alien under the law of that state 
and providing an effective, sufficient and timely means of redress, have 
not been exhausted. 

2. Resort to local remedies is required prior to the presentation of 
an international claim in order to determine whether or not an injury 
to an alien has in fact occurred; whether or not an act or omission is, 
in the circumstances, attributable to the state; whether or not such an 
act or omission is incompatible with international law; and, in the 
event of an affirmative finding on these points, whether that state is 
prepared to discharge its international responsibility by appropriate 
means. 

3. Should a dispute arise as to whether available local remedies have 
been exhausted or as to whether available local remedies are effective, 
sufficient and timely, an international claim may be brought in order 
to permit the determination of this preliminary question; and the ex- 
haustion of local remedies as a condition of the receivability of such an 
international claim may be waived by any international tribunal hav- 
ing jurisdiction over the parties and before which the claim is brought. 


Paragraph 1 of this proposal assumes that international responsibility 
may exist prior to a resort to local remedies, but, whether it exists or is 
merely alleged to exist, it may not be invoked in the form of an interna- 
tional claim prior to the exhaustion of local remedies which appear to pro- 
vide an effective, sufficient and timely means of redress. The proposal 
permits diplomatic representations on behalf of a national alleging injury 
prior to the exhaustion of local remedies; but forbids the presentation of a 
formal international claim and permits a competent international court to 
declare such a claim non-receivable for failure to exhaust local remedies. 

Paragraph 2 elaborates two of the major functions of resort to local 
remedies: (1) a preliminary determination, ordinarily by the judicial 
method, of the existence of international responsibility in the circumstances 
and (2) in the event of an affirmative finding, an opportunity for the state 
responsible to discharge that responsibility. Neither the findings nor the 
attempted discharge of responsibility is final in the sense of being conclusive 
on the complaining state. The latter, after exhaustion of local remedies 
by its national, may challenge the findings or may deny that responsibility 
has been adequately discharged and may then present its case in the form 
of an international claim. 

Paragraph 3 and the saving clause in paragraph 1 permit a state, excep- 
tionally, to bring an international claim prior to the exhaustion of local 
remedies where it challenges the availability, the effectiveness, the sufficiency 
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or the timeliness of local remedies. Since there is no attempt in this œr: 
posal to establish the compulsory jurisdiction of an international comt evt 
international claims, the assumptions on which it is drafted are either ‘i 
that an international tribunal on which the parties have conferred ji w 
diction is available; or (2) that no such court has jurisdiction. in tr 
first case, the proposal provides for a judicial determination of the avai 
ability, effectiveness, sufficiency or timeliness of local remedies prior 19. 
hearing on the merits. No definitions are needed in the proposal bow. 
these are matters on which the court would wish to hear evidence in «™. 
ease. A flagrant disregard of available local remedies or a charge of t 
insufficiency not made in good faith would simply mean that the court we 1! 
declare the claim non-receivable for failure to exhaust local remedies. 
the second ease, the proposal permits the presentation of an internetit 1: 
claim diplomatically to the state alleged to have incurred internatior.al « 
sponsibility despite the failure to exhaust local remedies for the reascns i. 
dicated, but provides no solution. The claim remains in abeyance in bo. 
its procedural and substantive aspects like any other international cl’! 
which states refuse to submit to arbitration or to settle. 

Essentially, the proposal is intended to set forth the rule of lozal rerae 'it 
in terms which will clarify its functions, show its relationship to the ‘av’ ¢ 
international responsibility, and indicate the procedures which will f: 
cilitate its practical operation in the light of the purposes it was develose 
to serve. 
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HerserT W. Briecs 


A DECADE OF NEW COMMERCIAL TREATIES 


On November 4, 1946, the United States signed the first commercial .rc:4, 
which it had made since the cessation of hostilities in the second `V: 7 
War. Up to September 15, 1956, it had signed fourteen additional è v 
Eight of them have already come into force, and the United States feir at 
has given its approval of five others.? Of the remaining two, only one ‘s+_.. 
before the Senate.” Geographically, the foreign states involved inclucte °v 
in Western Europe, four in Latin America, three in the Near East, two i 
Asia and one in Africa. The United States has let it be known that it i 
prepared to negotiate similar treaties with other like-minded states vit 
which it does not have commercial treaties or with which it has old trea ie 


1 The treaties with Nationalist China (T.I.A.8. No. 1871), Ireland (ibid. No. 015%, 
U.S.T. 785), Italy (T.1.A.8. No. 1865—supplemented by Agreement of Sept. 26 15 
S. Ex. H, 82nd Cong., 2nd Sess.), Ethiopia (T.ILA.S. No. 2864, 4 U.S.T., Pt. 2, 
Federal Republic of Germany (S. Ex. E, 84th Cong., Ist Sess.), Japan (T.LA 
2863, 4 U.S.T., Pt. 2, 2063), Israel (T.L.A.S. No. 3948, 5 U.S.T., Pt. 1, 550), ond 
(T.I.A.S. No. 3057), respectively. 

2 Those with Denmark (S. Ex. I, 82nd Cong., 2nd Sess.), Iran (S. Ex. E, 84th Ci ‘g 
2nd Sess.), Nicaragua (S. Ex. G, 84th Cong., 2nd Sess.), The Netherlands (S. ix i 
84th Cong., 2nd Sess.), and Uruguay (S. Ex. D, 81st Cong., 2nd Sess.), resvective.y. 

8 The treaty with Colombia, signed April 26, 1951 (S. Ex. M, 82nd Cong., lst x . 
was withdrawn from the Senate June 30, 1953, while the treaty with Haiti, signed M: ¢ 
3, 1955, is still to be passed upon by that body. 
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that are not completely responsive to current needs. The tenth anniversary 
of the beginning of this movement provides appropriate occasion. for com- 
ment on the treaties as a group. 

With three exceptions, the new agreements bear the label of ‘‘friend- 
ship, commerce and navigation” treaties.* They touch upon many sub- 
jects besides exports, imports and shipping. It is, in fact, in the so-called 
‘‘establishment’’ provisions that the greatest innovations appear. It will 
be convenient to focus attention particularly upon these clauses in noting 
(1) some respects in which the new treaties differ from preceding patterns, 
(2) some points on which they differ among themselves, and (3) how they 
fit into the larger context of law and foreign policy. 

Space limitations of a brief comment preclude more than a brief com- 
parison with others among the approximately one hundred thirty com- 
mercial treaties which the United States has made since its first venture 
with France in 1778.5 While most-favored-nation treatment and national 
treatment have figured most prominently in this type of treaty, other 
standards, such as reciprocity, the international law standard, ‘‘equitable,’’ 
and even ‘‘fair’’ and ‘‘reasonable’’ treatment have found mention in them. 
Parties have sometimes made commitments without putting them on a 
contingent basis or referring to any of the familiar standards. Certain 
commercial treaties which the United States made in the nineteenth century 
were related to extraterritorial arrangements, but, in general, over the long 
history of this country’s treaties, the principle of mutuality has applied. 
Certain changes, such as that which the United States made in 1928 from 
the conditional to the unconditional form of most-favored-nation treatment, 
the adoption of a policy of quantitative restriction upon immigration in 
1921, and the change after World War I from the position of a capital-im- 
porting to that of a capital-exporting country, have naturally affected 
objectives, and sometimes the language of the treaties. A distinct new pat- 
tern emerged with the signing in 1923 of the first post-World-War I agree- 
ment, that with Germany,® which was the first of a dozen instruments of this 
type concluded in the inter-war period. 

While the treaties of the "twenties and ’thirties made considerable use of 
the national-treatment idea—as for succession to property, internal taxa- 
tion, and engagement in various types of work by natural persons, they did 
not go very far in providing rights for companies. The latter were to have 
their juridical personality recognized and to have access to courts, but 
their functioning was to depend upon and to be governed solely by the law 
of the party in whose territory the foreign companies (7.e., those organized 
under the laws of the other party) wished to operate. The post-1945 

4The treaty with Uruguay is styled ‘‘Friendship, Commerce and Economie Develop- 
ment.’? That with Ethiopia is labeled ‘‘ Amity and Economic Relations,’’ and the 
treaty with Iran is one of Amity, Economie Relations, and Consular Rights, these two 
treaties being in a somewhat shorter form than the other thirteen listed. For dis- 
cussion of the omission from the Iranian treaty of certain provisions of the ‘model’? 
treaty, see Commercial Treaties with Iran, Nicaragua and The Netherlands, Hearings 
Before the Senate Committee on Foreign Relations, July 3, 1956, pp. 2-3, 15, 17, 18, 20. 
` 51 Malloy, Treaties 468. 644 Stat. 2132. 
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treaties go much further.” With some variations, there is provision for 
companies organized in one party state to engage in listed types of activities 
(in general, on a national and most-favored-nation basis), and for ra- 
tionals and companies of one party state to organize, control and manege 
companies under the laws of the other party state (although not on a ra- 
tional-treatment basis) .® 

Another point of contrast is in the provisions of the treaties concerniag 
real property. Whereas the inter-war treaties had provided for the leasiuy 
of land for treaty-approved purposes, some of the new treaties make some 
progress toward realization of the national-treatment principle with respcct 
to acquiring by purchase, owning, occupying and using such property.” 
Since, however, the States and Territories of the United States have con- 
tinued to be the principal policy-determiners in this field, the tica.y 
formula now in use in certain treaties provides for a kind of de foeta ic- 
ciprocity. It leaves the initiative to such American States, Territories aru 
possessions—with the rule, however, that if any State, Territory or pes 
session does not accord to aliens national treatment, its own nationals and 
companies may be limited by the foreign state concerned to reciprocal 
rights.?° 

Changes from the 1923 treaty plan can also be illustrated from provisions 
on foreign exchange, on commercial arbitration, and on state business prac- 
tices. Emphasis upon private enterprise and upon the idea of maintaining 
for such enterprise of either party a competitive equality with state enter- 
prise of the other party, seems to be the object of clauses on waiver of juris- 
dictional immunity (from taxation, suit, execution of judgment or othcr 
liability to which privately owned and controlled enterprises are subject), 
of a national-treatment (and most-favored-nation) rule on selection of 


~ 
~ 


vas 
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7See Herman Walker, Jr., ‘‘Provisions on Companies in United States Commere.rl 
Treaties,’’? 50 A.J.I.L. 373-393 (1956). Certain other aspects of the new treaties havo 
been the subject of comment by the present author in 43 A.J.L.L. 262-287 (1949), 44 ibid. 
145-149 (1950); 45 tbid. 83-107 (1951); 47 ibid. 20-48 (1953); 48 ibid. 355-379 
(1954) ; 49 ibid. 366-370 (1955). 

8 See, for example, Arts. VII (1) and (2), VIII (2), and Protocol, pars. 9 and 10 of 
the treaty with The Netherlands, 

® See, in particular, Art. VII (3) of the treaty with Ireland. The 1937 commercial 
treaty with Siam (53 Stat. 1731), which did not follow the regular model of the intcr- 
war period, did make some use of the idea of reciprocity with respect to the acquisitio 1, 
possession and disposition of immovable property. See the seventh and eighth par- 
graphs of its Art. I. 

10 The following paragraph (IX(2)) of the Netherlands treaty is illustrative: 

‘í Nationals and companies of the United States of America shall be accorded, wit! > 
the territories of the Kingdom of the Netherlands, national treatment with respect 1> 
acquiring by purchase, lease, or otherwise, and with respect to owning, occupying ar 
using land, buildings and other real property. However, in the case of ary such 1 
tional domiciled in, or any such company constituted under the laws of, any State, Te 
ritory or possession of the United States of America that accords less than nation: : 
treatment to nationals and companies of the Kingdom of the Netherlands in this respec:, 
the Kingdom of the Netherlands shall not be obligated to accord to such national cr 
company treatment more favorable in this respect than such State, Territory or pors» 
sion accords to nationals and companies of the Kingdom of the Netherlands,’? 
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enterprises for nationalization, and, within limitations, a rule against 
special economic privileges for publicly owned and controlled trading or 
manufacturing enterprises." 

A completely new feature of American treaties is the provision, in four- 
teen of the new treaties (the exception being the treaty with China), for 
freedom of reporting.!? On another subject-matter, involuntary military 
service, only the first three of the fifteen new treaties have provisions, these 
three containing a rule of exemption for treaty aliens who are non-de- 
clarants, except in the event that both parties are engaged in a common 
effort, through armed force, in which ease a treaty alien may opt for service 
in his own country’s forces. On the subject of conscience and religion, 
while the inter-war pattern followed in general the type of clause that had 
been worked out in the nineteenth century, in the new treaties (since the 
first three) there is a shorter formula; even this is lacking in the treaty with 
Haiti.“ 

Conspicuous in each of the post-1945 treaties is the provision concerning 
compensation for property (of the other state’s nationals or companies) 
which is taken by a party state for a public purpose. This compensation is, 
according to the standard formula, to be prompt, ‘‘just,’’ and in an effec- 
tively realizable form. The provisions apply to property held indirectly 
as well as to that held directly. 

As in earlier commercial treaties, there are in connection with certain 
provisions what are known as ‘‘local laws” clauses. In the first of the 
post-1945 agreements there is in the interpretive protocol (such as aec- 
companied each of the treaties except those with Greece and Iran) a state- 
ment emphasizing that the power to regulate in a basie provision of the 
treaty is not the power to take away the substantive right or privilege 
specified in the provision.» If provisions are in a national or most-favored- 
nation treatment context, this explanation would seem to be umnecessary 
when the treaties contain, as all of the recent ones do, a definition of national 
treatment and a definition of most-favored-nation treatment.*® 

11 See, for illustrations, Arts. VI(5) and XVIII(2) and (3) of the treaty with Israel. 

12 Illustrated in Art. ITI(2) of the treaty with Greece, by which nationals of either 
party shall be permitted ‘‘to collect and transmit informational material for dissemina- 
tion to the public abroad and to communicate with other persons located either within 
or outside the territory of the other Party, by mail, telegraph or any other means open 
to general public use.’’ By the following paragraph this is subject to either party’s 
right to apply measures necessary to maintain public order and to protect the public 
health, morals and safety. 

318 See, for example, Art. XIIT of the treaty with Italy. 

14 The typical clause on liberty of conscience and freedom of worship is subject to the 
reservation referred to in the second sentence of note 12 above. 

15 Par, 2(b) of the protocol accompanying the treaty with China: ‘‘The words ‘not 
forbidden by the laws and regulations . . .’ as used in Article II, paragraph 2, shall be 
construed to mean such prohibitory laws and regulations as are applicable alike to na- 
tionals of the country and to nationals of the other High Contracting Party.’’ 

16 See, for example, the first two paragraphs of Art. XXIII of the treaty with The 
Netherlands. Par. 4 of the same article explains, as does each of the new treaties, the 
manner in which national treatment accorded to companies is to be construed. In the 
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The standard which is international law receives specific mention in sem- 
but not all of the new treaties. In the treaties of the inter-war period thai. 
was provision that nationals of each party should receive within th: ter 
ritories of the other, ‘‘upon submitting to conditions imposed upon is ‘¢ 
tionals,’’ the ‘‘most constant protection for their persons and property,’ 
and that they should receive in this respect, ‘‘the degree of protectior t:2 
is required by international law.” Hach of the new treaties makes m n 
tion of the ‘‘most constant protection and security’’ for both person. € 
property of treaty aliens, but only the first two that were signed (witi No 
tionalist China and Italy, respectively) refer specifically to interna’ io 1s 
law in connection with protection and security of both persons and property 
Six other treaties (with Ireland, Japan, Israel, Denmark, Haiti and Nica 
ragua, respectively) use the language—‘‘in no case less than that reqaier 
by international law’’—with respect to protection and security of perse + 
but not property..? The remaining ones do not refer specifically t) ix 
law. This omission, unless something to the contrary could be shown fron 
the context (e.g., one in which national treatment was made a ‘‘ceiling’” 
or from the record of negotiations, would not appear to make internatio:s 
law any the less applicable to protection of both persons and property. 

Certain wording of the treaty with Ireland may merit more than pəssi oe 
attention in the light of recent pronouncements by certain publie ofilciz1., 
in the United States concerning neutrality. The general exceptions a ‘ticlc 
in the mentioned treaty (which was signed in 1950) provides that it sb»rl 
not preclude the application of measures ‘‘necessary to fulfill the obli-.a- 
tions of a Party as a neutral in time of war.’’ The protocol accompanyi'.. 
the treaty contains (in paragraph 12) wording which is unlike any hi +: 
in any of the other fourteen treaties, and is as follows: 


Conformable with the principle that treaty commitments are .o 
construed in the light of international law, the right of refuge of ya 
vessels in time of war (Article XVIII) is subject to the genera ly 
recognized rules of neutrality. Moreover, nothing in Article X X 
shall operate to confer at any time on the members of the armed forces. 





United States it is to be the treatment, in any State, Territory or possession of ‘he 
United States, accorded to companies created or organized under other States, Terr:tovic: 
or possessions. In The Netherlands, it is to be the treatment, in any Part of the Ki + 
dom, accorded to companies organized or created in any other Part of the Kingli « 
See also, in this treaty, the special rule as to national treatment of U. S. nationals in : ay 
Part of The Netherlands outside Europe. 

17 The possible legal effect of such wording is discussed in Robert R. Wilson. ' as 
International Law Standard in Treaties of the United States 92-105 (1953). 

18 See, for example, Art. III(1) of the treaty with Nicaragua. Tho part o < 
treaty which mentions compensation for property taken for a public purpose ref r: ° 
t‘ public purposes and reasons of social utility as defined by law’? (Art. VI(4)). Ws 
this treaty was before the Senate Committee on Foreign Relations, it was brought ov’ t 
the last nine words of those just quoted were inserted at the request of the Nicarng.-r 
negotiator, but that the Department of State did not believe there was any signific: 11 
difference between these words, as understood in Nicaragua, and the phrase ‘‘for a ul is 
purpose,’? as understood in the United States. (Hearings (cited in note 4 aboya), p. 
21.) 
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on active service or in uniform, of either Party, or on the warlike 
stores of either Party, rights of entry or transit to or through the 
territories of the other Party inconsistent with the recognized rules of 
international comity. 


Ireland, subsequently to the coming into force of this treaty, having 
become a Member of the United Nations, another provision in the general 
exceptions article may be read in relation to the one mentioned above. 
It is one which has now become standard language in United States com- 
mercial treaties and by which none of the treaties is to preclude the applica- 
tion of measures ‘‘necessary to fulfill the obligations of a Party for the 
maintenance or restoration of international peace and security or neces- 
sary to protect its essential security interests.’’ 1° 

In the wider context of the nation’s foreign policy, the new treaties seem 
to emphasize consistently the principle of private enterprise. They do not 
disregard the probability that there will be state trading and state-con- 
trolled commercial enterprises in the world, but, as has been seen, seek to 
equalize competition as between public and private enterprises.2° There 
has been adaptation, in these new bilateral agreements, to arrangements 
such as the General Agreement on Tariffs and Trade and the Articles of 
Agreement of the International Monetary Fund. With respect to the 
former, by a typical exceptions provision, commitments under the com- 
mercial treaty are not to 


preclude action by either Party which is required or specifically 
permitted under the General Agreement . . . during such times 
as such Party is a contracting Party to the General Agreement. 


With respect to foreign exchange, the treaties, looking to investors’ needs 
as well as to traders’ needs, prescribe rules as to matters wherein the 
Articles of Agreement allow discretion to the member states. By their own 
terms, however, the recently concluded commercial treaties are not to alter 
the obligations which either party may have to the Fund or ‘‘ preclude im- 
position of particular restrictions whenever the Fund specifically authorizes 
or requests a Party to impose such particular restrictions.” ? In another 
area of economic foreign policy where, through March 30, 1956, the United 
States had ratified eighteen bilateral treaties, the new commercial treaties, 
in their most-favored-nation provisions concerning internal taxation, make 
specific reservation for each party to accord special tax advantages by 
virtue of double-taxation agreements. 

Finally, the signing of fifteen new treaties in each of which there is a 


19 The first two of the fifteen signed treaties referred, in this exceptions provision, to 
essential security interests ‘‘in time of national emergency,’’ but the more recent ones 


’ have omitted this phrase. 20 See note 11 above. 


21 Quotations are from the Netherlands treaty (XII(2)). Exceptions also permit a 
party to take measures necessary to ‘‘maintain or restore adequacy in its monetary 
reserves, particularly in relation to its external commercial and financial requirements.’? 


i On the matter of rates, the recent treaties provide that, if more than one applies to 


withdrawals contemplated by the treaties, a Party shall apply a rate approved for the 
purpose by the Fund, or, in the absence of this, a ‘‘just and reasonable’? one. 
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special compromissory clause (without reservation) marks a further en- 
dorsement of the principle of obligatory judicial settlement. Disputes con- 
cerning interpretation and application of the treaties are, if the partie; co 
not adjust them satisfactorily by diplomacy or agree to their settlemen‘ by 
some other pacific means, to be submitted to the International Cour. <? 
Justice. While the compromissory clauses might well be more explicit c.: 
the actual procedure to be followed in such submission, there is no authorizs- 
tion for the withholding of a dispute by reason of a party’s own determine- 
tion that the matter falls within its domestic jurisdiction. 


Rosert R. Witson 


NOTES AND COMMENTS 
ARTICLE 3, REGIME OF THE TERRITORIAL SEA 


I 


During the past five years the United Nations International Law Com- 
mission has studied and restudied the law of the sea and that of the ter- 
ritorial sea. As a necessary part of this task they have studied and drafted 
articles relative to the conservation of the living resources of the sea, the 
continental shelf and the contiguous zone. Perhaps the greatest drawback 
in their over-all effort has been their general inability to settle, as a matter 
of law, the recognized breadth of the territorial sea—Article 3. The lack 
of accord on this rule necessarily has a direct bearing on the solution itself 
of the specific problems related to contiguous zones, conservation of living 
resources, the continental shelf and the high seas. 

While the United States and other leading maritime states have stead- 
fastly held to the three-mile rule on the basis that it is a recognized rule 
of customary international law, other states have, by word and action, 
demonstrated that they do not consider three miles to be an accepted rule 
of international law. Perhaps the one point of agreement by all states has 
been that three miles is the minimum agreed breadth. Beyond that point 
it is difficult to find agreement. The issue most generally raised by numer- 
ous states is that each state, individually, has the right to determine the 
breadth of its own territorial sea. 

With this brief forwarding comment it would be instructive to examine 
the various proposals submitted to the Commission by its members regard- 
ing Article 3 during this year’s session at Geneva. As a point of departure 
the Commission had before it comments from various states which uni- 
versally showed general dissatisfaction with the formula of Article 3 as set 
forth in the 1955 Report. That article reads as follows: 


ARTICLE 3 
Breadth of the Territorial Sea 


1. The Commission recognizes that international practice is not 
uniform as regards the traditional limitation of the territorial sea to 
three miles, 

2. The Commission considers that international law does not justify 
an extension of the territorial sea beyond twelve miles. 

3. The Commission, without taking any decision as to the breadth 
of the territorial sea within that limit, considers that international 
law does not require States to recognize a breadth beyond three miles. 


it 


For the convenience of the reader there are here set down the proposals 
in the Commission as they were actually voted upon at this past session. 
In each case the text of the proposal itself it set forth, then the main points 
of argumentation of the proposer, and finally the vote on each proposal. 
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Text Proposed by Mr. J. Zourek 


1. Every coastal State, in the exercise of its sovereign powers, } as 
the right to fix the breadth of its territorial sea. 

2. Since the power of the coastal State to fix the limits of the «cil 
torial sea is limited by the principle of the freedom of the high se's, 
in order to conform with international law, the breadth of the ‘er: i- 
torial sea must not infringe that principle. 

3. In all cases where its delimitation of the territorial sea is jus i^ 
by the real needs of the coastal State, the breadth of the territoriel tva 
is in conformity with international law. This applies, in particul ; 
to those States which have fixed the breadth of their territorial s's at 
between three and twelve miles. 


poo 


Mr. Zourek said that the problem could be approached in two ways: 
Either the existing situation could be recognized without putting forve e 
any definite solution, or the Commission could recommend an article v kish 
would be based on the accepted provisions of international law. He set'd 
that under international law there was no uniform definition of the breac:h 
of the territorial sea, for the three-mile limit had never won general «2- 
ceptance. As an example, he cited the four-mile limit, which as an 1 
stitution was at least 50 years older, for it had been established by Swed~n 
in 1679. Spain and numerous Latin American countries had defined the 
breadth of the territorial sea as six miles in the mid-19th century and 12 
miles had been adopted by the Soviet Union in 1912. Moreover tarea- 
fourths of the Members of the United Nations defined the breadth of their 
territorial sea as exceeding three miles. The starting point, therefo-e, 
must be the acceptance of the lack of uniformity in the provisions of exist- 
ing international law. It followed, then, that in the absence of any jurit a 
restriction, each coastal state was free to fix the breadth of its territor al 
sea according to its own needs. Such was the basis for the languave of 
paragraph 1 of Mr. Zourek’s proposal. 

He pointed out, however, that there were two major principles that m1 5t 
be respected: (1) the sovereignty of the coastal state, and (2) the freedcm of 
the high seas. On this basis he believed that paragraph 2 of his proposal 
reconciled those two principles, in that the sovereignty of the coastal sti te 
was restricted by the application of the principle of the freedom of the 
high seas. 

He then raised the question of the criteria for judging whether that 
principle (the freedom of the seas) had been infringed. There werc ¿wo 
possible criteria: either a fixed numerical limit or a general eriterion. “re 
latter (paragraph 3 of his proposal) perhaps was a little vague; how >. 
he believed that there was need for avoiding a specific definition of { © 
‘‘real needs of the coastal state.” Obviously the needs varied as wide y <s 
the cireumstances of the different states dictated; these needs coull `c 
geographical, geological, economic, security, urgent population neecs £s 
well as historic factors—thus these needs could not be adequately spee fica. 
He noted that the criteria had the great advantage of leaving the future 
open particularly in respect to cases where it would be desirable t) :c 
rather further than the Commission’s decision at its previous sesion 
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(1955). For example, the exceptional case of island states such as the 
Philippines might well fit into this category. He held that adoption of 
his proposal would insure the elimination of possible conflict and, with 
regard to its acceptability, in view of the recommendation by the Com- 
mission of the rights of the coastal states in respect to conservation meas- 
ures of the contiguous zone, the prospects of general recognition were 
brighter than in the past. Any attempt to recommend a uniform limit, 
which would be neither scientific nor realistic would be doomed to failure 
because states would not accept any provision that did not take account 
of their needs. 

The Vote.—The vote on this proposal was complicated by the fact that 
one member called for a paragraph-by-paragraph vote. On this basis 
paragraphs 1 and 3 were rejected, while paragraph 2 received a majority 
vote. However, when the chair asked for a vote on the whole, which in 
this instance was paragraph 2 standing alone, the proposal failed as 
indicated : 


For—3 Against—9 
D. L. Edmonds U.S.A. Gilberto Amado Brazil 
Sir Gerald Fitzmaurice J. P. A. François Netherlands 
United Kingdom Faris Bey el-Khouri Syria 
Jean Spiropoulos Greece L. Padilla Nervo Mexico 
Abstain —3 Radhabinod Pal India 
Sam Carlos Salamanca Bolivia 
F. V. Garcia-Amador Cuba A. E. F. Sandström Sweden 
Shuhsi Hsu China Georges Seelle France 
S. B. Krylov U.S.S.R. Jaroslav Zourek Czechoslovakia 


Text Proposed by Mr. Amado 


1. International practice is not uniform as regards limitation of the 
territorial sea to three miles. 

2. International practice does not authorize the extension of the 
territorial sea beyond twelve miles. 

3. The coastal State may fix the breadth of its territorial sea be- 
tween these minimum and maximum limits. 


Mr. Amado stated that the question to be resolved was the fixing of the 
maximum and minimum territorial limits within which international usage 
recognized the jurisdiction of the coastal state. The assertion that the 
three-mile limit was an inviolable rule of international law was rejected 
by many states, which advanced claims for various distances up to 12 miles. 
It was to be remembered that the original limit was 4 miles, and the three- 
mile limit was instituted by powerful states whose nationals wished to 
engage in fishing as close as possible to other states. That delimitation, 
by promoting the development of fisheries, had of course been of practical 
value to the human race. The situation had changed, however, and the 
facts of the existing situation could not be disregarded. 

He stated it had to be admitted that the factual situation was that 
international practice did recognize that a coastal state was entitled to 
fix the breadth of its territorial sea between a minimum of 3 miles and 
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a maximum of 12 miles. He pointed out that no state had ever contestcu 
the right of the Mediterranean countries to fix the limit of their territcri. 
sea at 6 miles or that of the Soviet Union to a limit of 12 miles. 

In regard to paragraph 3 of his proposal, he was of the opinion that whi 
was stated there was an incontestable truth. He had not attempted to £. 
any further than a strictly factual statement of the existing situation. 1I- 
closing he commented that he was regretfully forced to conclude taa., 
unless the Commission agreed in general on the facts in his proposal, tl- 
Commission would find itself unable to submit to the General Assemb y .. 
general formula in respect to the breadth of the territorial sea whic: 
would be both satisfactory and acceptable. 


The vote: 


For—T Against—8 Abstain—0 
Amado Edmonds 
el-Khouri Fitzmaurice 
Krylov Frangois 
Nervo Garcia-Amador 
Pal Hsu 
Salamanca Sandström 
Zourek Scelle 
Spiropoulos 


Text Proposed by Mr. Sandstrém 


1. Every coastal State is entitled to a territorial sea with a brea‘lti 
of at least three miles. 

2. The breadth of the territorial sea may not exceed twelve miles, 

8. If, within these limits, the breadth of a State’s territorial sea i; 
not determined by long usage, it must not exceed what is necessi 
for satisfying the justifiable interests of the State, taking into accom 
also the interests of the other States in maintaining the liberty of the 
high seas and the breadth generally applied in the region. 

4. In case of a dispute the question shall, at the request of one of th. 
parties, be referred to the International Court of Justice or otne’ 
peaceful means. 


Mr. Sandström said, in essence, that after a period in history in which. 
there appeared to be agreement on a three-mile limit, the situation hac 
degenerated into almost anarchy. In his opinion it was no longer possibi 
to revert to the three-mile limit as a general rule; therefore, it would be 
necessary to make a new start. He stated that Article 3 of the 1955 drial. 
was a step in this new direction, although there were certain obvious ga 3s 
In particular, the provision in paragraph 3 of that draft left the quest o: 
of the validity of a limit fixed under that paragraph rather up in the tiv 
In his own proposal he had accepted the maximum and minimum distan :¢: 
laid down in the 1955 draft and had incorporated three criteria as follow» 
(a) where the breadth of the territorial sea was determined by long useg¢ 
it should be accepted; (b) it was necessary to satisfy the justifiable ‘n 
terests of the coastal state; (c) the extension of the territorial sea show 1 
not prejudice the freedom of the high seas. To supplement the above threc 
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criteria he added a fourth, that of the breadth generally applied in the 
area. In the Mediterranean for instance, almost all countries accepted a 
breadth of 6 miles. Such figure would not of course be an absolute stand- 
ard but merely an element of the problem that should be taken into account. 

The Vote-—Here again the vote was complicated by the request of Mr. 
Krylov to have a vote by paragraph. Paragraphs 1 and 2 passed easily 
with a majority vote of 11; paragraph 3 was rejected by a vote of 9 against 
and on his own initiative Mr. Sandstrém withdrew paragraph 4 of his 
proposal, When the chair put the proposal to a vote on the whole it 
came very close to receiving the required majority vote. 


For—1 Against—T Abstain—1 
Amado Fitzmaurice el-Khouri 
Edmonds François 

Krylov Garcia-Amador 

Nervo Hsu 

Pal Sandström 

Salamanca Scelle 

Zourek Spiropoulos 


Text Proposed by Mr. Hsu 


1. The breadth of the territorial sea may be determined by each 
coastal state in accordance with its economic and strategic needs within 
the limits of three and twelve miles, subject to recognition by states 
maintaining a narrower belt. 

2. In the event of disagreement, the matter shall be referred for 
arbitration. 


Mr. Hsu observed that the formula for the 1955 draft was a very poor 
one, and, because it was a poor formula, the Commission now found itself 
in the same dilemma as in the preceding year. In regard to his own 
proposal he established the criteria of economic and strategic needs but 
noted that he did not press for the economic criteria in view of the fact 
that the primary factor involved there was well covered in the articles on 
the conservation of the living resources of the high seas. He also noted 
the fact that, there being a positive variance in the claims by different 
states, there must be some basis upon which states could come to some 
agreement. It was in furtherance of this thesis that his proposal included 
the concept of submitting such disagreement to arbitration. 


The vote: 

For—3 Against—9 Abstain—2 
Hsu Amado Fitzmaurice 
el-Khouri Edmonds Spiropoulos 
Pal Frangois 

Garcia-Amador 

Krylov 

Nervo 

Salamanca 

Scelle 


Zourek 
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Text Proposed by Mr. Francois 


1. Save as provided in paragraphs 2 and 3 of this article. wue 
breadth of the territorial sea is three miles. 

2. A greater breadth shall be recognized if it is based on custo ne -3 
law. 

3. A State may fix the breadth of the territorial sea at a disa :¢ 
exceeding that laid down in paragraphs 1 and 2, but such an ects 1 
sion may not be claimed against States which have not recogniz:d i 
and have not adopted an equal or greater distance. 

4. The breadth of the territorial sea may not exceed 12 miles. 


Mr. François, who served as special rapporteur on the regime o” ine 
high seas, reported that, after studying the reports from governments, .¢ 
had reached the conclusion that the only thing the Commission coull ts 
was to continue on the lines agreed upon at the former session and t: 
endeavor to frame the rules accordingly. He did not believe it possible s 
reconcile diversions of views by the various governments, but the avis ‘c 
could merely give a picture of the existing situation in international is 7. 
The mere fact that such a picture could be given might be of some usc n 
solving the problem. 

He pointed out that paragraph 2 of his proposal simply recognized hs- 
torical facts, while paragraph 4 incorporated a provision previously t- 
cepted by the Commission and which had not been criticized to any preat 
extent by any government. Paragraph 3 dealt with the most diffeult yus- 
tion, 4e., where a state might extend the breadth of the territorial sa, 
even if based on customary law, if it came to the conclusion that tc 
existing breadth was no longer adequate. However, such extensior, i: 
stipulated in paragraph 4, could not exceed 12 miles. A state covld 
therefore extend the breadth of its territorial sea from 3 to 12 miles. ht 
such extension might not be claimed against states which had not rece v- 
nized it. He then pointed out that this was in consonance with the position 
the Commission had taken in its prior session. 

He had, however, added a new restriction, namely, that such extetsion 
will be valid vis-à-vis all states which had adopted an equal or greater 
distance. The principle of reciprocity must come into play, and that was 
the gist of his proposal. 


The vote: 

For—b5 Against—T Abstain—2 
Edmonds Amado el-Khouri 
Fitzmaurice Hsu Spiropoulos 
Francois Krylov 
Sandström Nervo 
Scelle Pal 

Salamanca 

Zourek 


Text Proposed by Mr. Spiropoulos 


1. The Commission recognizes that international practice is not u -- 
form: as regards the delimitation of the territorial sea. 
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2. The Commission considers that international law does not permit 
an extension of the territorial sea beyond twelve miles. 

3. The Commission, without taking any decision as to the breadth 
of the territorial sea within that limit, notes, on the one hand, that 
many States have fixed a breadth greater than three miles and, on the 
other hand, that many States do not recognize such a breadth when 
that of their own territorial sea is less. 

4, The Commission considers that the breadth of the territorial sea 
should be fixed by an international conference. 


Mr. Spiropoulos pointed out, inter alia, in reference to the Sandström 
proposal, that the concept of the three-mile limit had been based, not on 
the special interest of any state, but on the range of cannon at the time 
it had been formulated. The state involved in a dispute before an inter- 
national tribunal would probably find it very hard to explain exactly why 
it was claiming a 6-mile limit. It need not be pointed out that it might 
very well be that the real reason was merely a wish to imitate other coun- 
tries. For example, Italy, Rumania and Yugoslavia had claimed a breadth 
of 6 miles for their territorial sea at the Hague Conference of 1930, and 
shortly afterwards Greece had extended its three-mile limit to six. It 
might or might not be significant that Greece was in the same geographical 
area. 

He noted that another reason for wishing to extend the breadth of the 
territorial sea might be the fact that a country was mainly dependent on 
fisheries; that was certainly not true in the Mediteranean. 

He then went into the element of national defense, stating that it could 
hardly be relied on today for a claim to extend the breadth of the territorial 
sea. Modern science had made the protection likely to be given by the 
territorial sea meaningless in wartime, while in peacetime there was really 
no difference from the point of view of protection between a territorial sea 
of 3, 6 or 12 miles. It was entirely probable that states, especially newly 
formed states, claimed a broader territorial sea merely in a spirit of imita- 
tion. Consequently, a tribunal would be in a very delicate position if it 
had to insist that a state must prove a legitimate or justifiable interest 
for extending the breadth of its territorial sea beyond three miles. 

Again in referring to the Sandström proposal, he noted that the problem 
with that formula was that no uniform rule could be applied, but each 
state must be left to determine the breadth of its own territorial sea, 
subject to the control of an international organ which would be the 
International Court of Justice. The subjective rule adopted by the state 
in question would thus become objective law after the court had rendered 
its decision. Mr. Spiropoulos concluded his comments by noting that if 
the Commission was unable to accept any article based upon the proposals 
before it, he would favor the concept that the Commission would not take 
a final decision but would leave that to a diplomatic conference to be 
convened by the General Assembly. 

The Vote——At the request of Mr. Salamanca, this proposal was also 
voted upon paragraph by paragraph. Paragraph 1 was passed by a ma- 
jority vote of 11; paragraphs 2, 3 and 4 likewise received a substantial 
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affirmative vote of 9 for each paragraph. When the vote on the whole vir 
taken the proposal was adopted as follows: 


For—9 Against —2 Abstain—4 
Amado Edmonds Hsu 
Fitzmaurice Salamanca Nervo 
Francois Scelle 
Garcia-Amador Zourek 
el-Khouri 

Krylov 

Pal 

Sandström 

Spiropoulos 


At the conclusion of the vote Mr. Spiropoulos stated that the only .ac ~ 
he could claim as author of the proposal was that of having foreseen + 
defeat of the other proposals. 

To conclude the voting on Article 3, Mr. Garcia-Amador, the Chaita » 
expressed the opinion that he did not feel that the Commission need hive 
any apprehension concerning the general reaction to its failure to reac} < 
final solution after studying the problem of the territorial sea for {vc 
years. The responsibility for such failure lay not with the Commiss 0: 
itself but with the anarchy that reigned on the subject among the varit u 
Members of the United Nations. The Commission, had, in fact shom ¢ 
greater sense of responsibility than other bodies, which had made cate 
gorical pronouncements on the breadth of the territorial sea that dic 1:04 
correspond to any generally accepted view. 


I 


What then of the future of the rule? The International Law Cori: + 
sion by its argumentation and voting, as noted above, has, in effect, ste.: 
that there is no precise rule. That decision is in distinct contrast to ic- 
steadfast position of the United States that the three-mile rule is pir 
of customary international law. The work of the Commission on Article © 
as well as all the other articles regarding the regimes of the high seas a. 
territorial sea will come before the General Assembly at its meeting ir 
November, 1956, at New York. Whether the General Assembly will dec ik 
to resolve the question itself or refer the problem to an internatic: 
conference remains to be seen. However, it can be stated, with a ges 
degree of certainty, that Article 3 will be fully discussed, not only on <° 
basis of the law involved, but also in the political sense, for inescapabl 7 10% 
latter remains an integral part of the question.* 

COMMANDER Burpick H. Brirtix, U.S N 
International Law Division, Office 
of the Judge Advocate General of the Vs 


* The International Law Commission documents covering its 8th session (1956) v « 
not available when this note was completed. The foregoing report on the deliberati 1 
and voting at that session is based on the notes and observations of the author, + `e 
attended the session as adviser on law of the sea to the U. S. member.—Ep. 
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THE SWEDISH-SOVIET TERRITORIAL SEA CONTROVERSY IN THE BALTIC! 


Since the conclusion of World War IJ, Sweden and the Soviet Union have 
been involved in a controversy over the extent of Soviet territorial waters 
in the Baltic Sea.? At the source of the dispute lies the Soviet claim to 
sovereignty over a 12-mile-wide territorial sea adjacent to its Baltie land 
empire. This Soviet claim, rejected by the Swedish Government, has re- 
sulted in a number of incidents which have at times severely strained 
Swedish-Soviet relations. 

The first forcible assertion by the Soviet Union that it followed a broad- 
ened territorial sea doctrine came in November, 1948, when the Swedish 
fishing boat Hamnfjord was taken into custody by an armed Soviet coast 
guard boat in the Finnish Bay. After an exhaustive interrogation of its 
erew members, the Hamnfjord was released from Soviet custody. In a 
subsequent diplomatic note to Sweden,’ the Soviet Union asserted that the 
Hamnfjord had been observed within the borders of the Soviet coastal de- 
fense zone and that it had disregarded signals to stop; therefore, the ship 
and crew had been held for investigation concerning violation of maritime 
regulations within the Soviet territorial sea. The note in conclusion urged 
Swedish authorities to inform sailing captains of existing Soviet maritime 
regulations.’ 

The second fishing-boat seizure occurred barely a month later, December 
15, 1948, when the Swedish cutter Zaima was boarded in the eastern section 
of Danzig Bay. Members of the Zaima’s crew were held incommunicado 
throughout the subsequent Soviet hearing, in which they were accused of 
illegal fishing within the Soviet territorial sea, claimed by Soviet officials 
to extend 12 miles outward from the coast. According to her captain, the 
Zaima had not fished nearer than 30 miles to land, but had been forced by 
adverse weather to seek shelter in the protective coastal waters several miles 
offshore. 

Vigorous protests against the Soviet actions came from both the Swedish 
Parliament, where Soviet seamen were compared with ‘‘ancient pirates,” * 
and the Swedish Foreign Office. A sharply-worded diplomatic note was 
delivered to the Soviet Foreign Ministry by the Swedish Ambassador to 


1 This review of the incidents in the Baltie Sea is based upon a paper presented at 
the International Graduate School, University of Stockholm, May 1, 1955, by the 
author. 

2Denmark is also a party to the dispute. Danish Fishery Chief Mourier estimated 
lost income to fishermen at one million kroner in 1951 as a result of the Soviet policy. 
He further stated that about fifty fishing boats had been seized and temporarily held 
in Russian ports. See Dagens Nyheter (Stockholm, Sept. 3, 1951). The author has, 
however, confined his study to Sweden and the Soviet Union. 

8 The accounts of the various incidents have been obtained primarily from five leading 
Stockholm newspapers and the Utrikespolitiska Institutets Kalendarium, published by 
the Swedish Foreign Affairs Institute. Similarly, the complete texts or summations of 
all diplomatie correspondence between Sweden and the Soviet Union have been obtained 
from the Kalendarium. 

4The note did not specify what those regulations were, nor did it define the width of 
the Soviet coastal defense zone. 

5 Första Kammaren, Riksdagens Protokoll år 1949, No. 5: 4. 
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Russia, the Hon. Rolf Sohlman, January 13, 1949, concerning the unlavfi 
seizures of the Hamnfjord and the Zaima. In its note the Swedisa Govori: 
ment requested amplification of the Soviet claim to a 12-mile-wide tc” 
ritorial sea, and a clarification of existing Soviet maritime regulation. 
The Swedish note protested any unilateral extension of the Baltic territcri: | 
sea as contrary to custom and law. Reference was made to the righ. c° 
innocent passage through a foreign state’s territorial sea, and the um 
right of anchorage in the event of distress or hard weather in such wati vs “ 
A demand for damages incurred by the two fishing boats for illegal set-u:: 
and fishing loss concluded the Swedish representation. 

After two verbal reminders regarding the note had been given the Sevi, 
Government, the Soviet Foreign Ministry issued a partial reply on May’. 
1949. The Zaima was alleged not only to have anchored, but to have fisic: 
within the Soviet territorial sea two miles from the coast. This all‘. 
violation of Soviet maritime law prompted the seizure of the Zaima ar- 
the investigation of her crew. By asserting that the offense oceurre' : 
traditional territorial waters the Soviet Government averted the neces sit, 
of elaborating upon the extent of its territorial sea in the Baltic and tl 
nature of Soviet maritime regulations. Although pressed to reply to thes 
questions on five separate occasions by the Swedish Ambassador, the Scvi: 
Union maintained diplomatie silence, 

The third incident came on February 20, 1950, when two Swelith 
schooners, the Larex and the Marion, engaged in salmon fishing in Danz? 
Bay, were apprehended by a Soviet patrol ship and escorted to port und: 
the threat of arms. There, the fishing catch was confiscated and the cre 7 
members imprisoned during a two-week investigation and trial, in wien 

à 
1 


se ne 


cr 


they were accused of illegal fishing and espionage, and released only vk: 
they confessed to the charges and paid heavy fines. This latest Soviet ac tic 
evoked strong protests from the Swedish Foreign Minister, Osten Undé i, 
who objected to the Soviet interrogation of the fishermen ‘‘as if they we’c 
flagrant criminals.’’? In an emphatic diplomatic note the Swedish Foraic a 
Office protested the seizures, deplored the unjust treatment accorded the 
fishermen, and requested damages for the losses sustained. The Sovict 
Government was further asked to refrain from interfering with Swedish 
fishing vessels in international waters. 

On May 26, 1950, the Soviet Foreign Ministry replied to the Swedi.a 
charges. Both the Larez and the Marion were alleged to have been seiz d 
for illegal fishing in Soviet territorial waters, being accosted 11 and 10.6 s:2 
miles respectively from the coast. As these positions had been substantiated 
by the signatures of the Swedish sailing captains on a navigation chart 1e 
Soviet Union could find no merit in the claim that the fishermen had ja : 
unjustly treated. Neither at the time of the seizures nor on the ships ¢.- 
parture had the captains presented any demands for damages or made any 

e Jessup concludes that the right of innocent passage and the right of anchorazo in 
distress are both well established in international law. See Jessup, The Law of '‘or~i- 


torial Waters and Maritime Jurisdiction 120, 194 (1927). 
7 Andra Kammaren, Riksdagens Protokoll ar 1950, No. 20: 20. 
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other formal complaints to the Soviet authorities. The Swedish request 
for damages, therefore, was dismissed as lacking all grounds for examina- 
tion.® 

This Soviet note contained the first official assertion by the Soviet Union 
that its territorial sea extends 12 nautical miles into the Baltic Sea,® except 
in those instances which are governed by international agreements to which 
the U.S.S.R. is a party. Within this zone Soviet authorities exercise super- 
vision over all foreign ships, retaining the right to seize them and ships’ 
papers. For any violation of Soviet law ships may be seized and the cap- 
tain or other responsible personnel taken before either an administrative or 
criminal tribunal. Legality for the 12-mile territorial sea is based upon 
Soviet ordinances issued in 1927 and 1935. The ordinance of June 15, 
1927, regulating the defense of Soviet boundaries, proclaimed a zone of 12 
miles as the outermost defensive limit of territorial waters, and upholds the 
maintenance of Soviet jurisdiction therein unless precluded by an inter- 
national agreement to the contrary signed by the Soviet Union.1° The 
ordinance of September 25, 1935, defined Soviet fishing waters as those 
waters within 12 sea miles of the coast, and asserted the right of the Soviet 
Union to regulate fishing in those waters.* Foreign citizens may not 
pursue fishing or other sea occupations in these Soviet waters unless specific- 
ally excepted from such prohibition by an international agreement.2? 

In close co-operation with its Danish counterpart, the Swedish Foreign 
Office drafted a formal protest against the Soviet unilateral extension of its 
Baltic territorial sea, and separate but similarly worded diplomatie notes 
were filed by the respective ambassadors at the Soviet Foreign Ministry in 
Moscow, July 24, 1950. The notes asserted that neither Sweden nor Den- 
mark has ever acknowledged the right of a state bordering the Baltic Sea 
to a territorial sea of 12 miles. The attention of the Soviet Union was di- 
rected to the fact that European nations had maintained a centuries-old 
custom of fixed territorial waters, which, as concerned the Baltie Sea 


8 The Swedish Foreign Office concluded that, based upon calculations made from the 
ships’ logs on course, time, and sounding depths, the seizures occurred 21 and 16.5 sea 
miles respectively from the coast. See Andra Kammaren, Riksdagens Protokoll Ar 1950, 
No. 20: 22 and 20: 23. 

9 It would seem to be the first time that the Soviet Union laid specific claim to a 12- 
mile territorial sea in the Baltic, although similar claims had been made in regard to 
customs and fishing control. Occasional assertions by Russian officials, as by Foreign 
Minister Sazonoff in 1912, that Russia maintained a territorial sea of 12 miles may be 
found, but, as Jessup observes, Russia has been forced to back down from this position 
whenever she tried to enforce it. See Jessup, op. cit. 26. See also L. B. Schapiro, ‘‘The 
Limits of Russian Territorial Waters in the Baltic,’’ 27 British Year Book of Int. Law 
439-448 (1950). 

10 Cobranii Zakonov i Rasporjazenii, No. 62 (Moseow, Nov. 19, 1927), p. 1220. 

11 Ibid. No. 50 (Moscow, Oct. 5, 1935), p. 743. 

12 The Soviet Union terminated such an agreement with Great Britain in January, 
1953. Under the agreement, made in 1930, British fishermen had been permitted to fish 
up to within 8 miles of the Soviet coast in the White Sea. See Dagens Nyheter (Stock- 
holm, Jan. 17, 1953). A new agreement to this effect is reported to have been signed 
on May 25, 1956. See New York Times, May 26, 1956, p. 10; The Times (London), 
May 26, 1956, p. 6, col. E. 


1956] NOTES AND COMMENTS 945 


countries, stretched either 3 or 4 sea miles.* Through this custom, the note 
averred, a legal situation had been created to the effect that the sea outsic > 
these historical territorial waters must be regarded as international wete“; 
and not subject to unilateral occupation. Any unilateral extension of to ~ 
ritorial waters must be considered an encroachment upon internation! 
waters, where the subjects of all nations have a right to fish and carry cn 
commerce without interference. 

The Soviet Foreign Ministry soon reiterated its previous statements an: 
rejected the Swedish contentions. The existence of general internation:1 
law on territorial waters was denied, and the control and width of such 
waters declared to be under the exclusive competence of the appropria{» 
state. As Soviet territorial waters had been fixed by the ordinance c° 
1927, no new extension of territorial waters had taken place. 

These Soviet assertions received long and careful attention by tl: 
Swedish Foreign Office, prior to the release of a further diplomatic not? 1 
Moscow on July 18, 1951. In this note the argument was repeated thet 
territorial water boundaries around the Baltic Sea had been permanently 
established through centuries of custom. Consequently, these waters en- 
joyed the protection of international law, and any unilateral extension cf 
the boundaries infringed upon the Baltic nations’ legal rights. Further- 
more, the Swedish Government submitted that the Soviet ordinance o£ 
1927 was invalid as regards the Baltic Sea, since it could have applied only 
to those seas not regulated by treaty, i.e. the Arctic and Yellow Seas. 
Soviet territorial waters in the Baltic Sea had been established at 4 nautical 
miles by the Treaty of Dorpat between the Soviet Union and Finland i:- 
1920, and was assumed to be still in force.* Nor could the territorial 
waters of the then independent Baltic states—Estonia, Latvia, and Lithu- 
ania—be controlled by the Soviet ordinance of 1927. Concluding that the 
governments of Sweden and the Soviet, Union held conflicting viewpoint; 
on the legal status of the Baltic Sea territorial waters boundaries, tho 
Swedish Government proposed that the dispute be submitted to the Inter- 
national Court of Justice for judicial settlement.> ` 

In quickly rejecting the Swedish proposal, the Soviet Union expressed its 
belief that there was no cause for the controversy to be submitted to tho 
International Court ‘‘when it falls under the Soviet Union’s exclusive legis- 
lative jurisdiction.’’1° The note again denied the existence of any general 


18 Until the advent of World War II, Germany, Poland, Denmark, Estonia, Latvia, ani 
Lithuania claimed 3 sea miles as territorial waters, while Finland, Norway, Sweden, an] 
apparently Russia asserted sovereignty over 4 sea miles. Russian treaties with Swede: 
in 1801 and 1838 recognized the existence of mutual 4-mile-wide territorial seas, write. 
Stael von Holstein, Festskrift till Pontus Fahlbeck (Lund, 1915), pp. 212-216. 

14 Art. 3 of the treaty places the width of territorial waters in the Finnish Bay : t 
sea miles; Art. 4 refers to Russia’s ‘‘general 4 sea miles territorial water boundary.*’ 
See League of Nations Treaty Series, Vol. 3, No. 1 (1921). 

15 At this very moment the Court had under consideration the dispute on the extent c” 
Norwegian territorial waters between Great Britain and Norway. See the Anglc- 
Norwegian Fisheries Case, [1951] I.C.J. Reports 116. 

16 This position echoed the statement by Sazonoff in 1912 that the question was ‘‘on: 
of domestic legislation.’’ See Jessup, op. cit. 28. 


946 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 50 


international law relative to the breadth of territorial waters, disowned 
the idea of international custom as a binding precedent, and reaffirmed the 
right of a state to regulate the extent of its territorial sea in the absence of 
special treaties to the contrary. An effort was made to obviate the pro- 
visions of the Treaty of Dorpat on Soviet territorial waters by declaring 
the treaty invalidated by ratification of the subsequent 1940 and 1947 
treaties with Finland. And the Soviet ordinanees of 1927 and 1935 were 
claimed applicable to the Baltic state republics from the moment they 
entered into the Union of Soviet Socialist Republics. 

The most explosive incident in the territorial sea dispute occurred in 
June, 1952, when, within a period of three days, two unarmed Swedish 
reconnaissance planes were shot down over the Baltie with the loss of one 
entire crew. Although there has never been agreement on the facts relating 
to the incidents, there is ample reason to believe that Soviet fighters oc- 
casioned the attacks. Indeed, the Soviet Government admitted firing upon 
one of the two airplanes in question when it was discovered 4 miles from the 
Soviet land frontier and after it had spurned a request to land. The 
Swedish Government submitted documentary evidence that at no time 
had either aircraft been closer than 15 miles to land.” Perhaps the most 
striking factor about the Soviet contention in these incidents is that the 
alleged violation of Soviet territorial waters came within the historical 
four-mile zone, thereby averting the necessity of defending its claim to a 
12-mile territorial sea. When a shocked and indignant Swedish Govern- 
ment challenged the Russians to refer the incidents to the International 
Court of Justice for settlement, the Soviet Union rejected the proposal by 
claiming as an inalienable right and duty the Soviet state’s protection of its 
frontiers against any encroachment. 

For nearly three years following the airplane incident, no incidents were 
reported in the territorial sea controversy, a fact apparently attributable 
to the cautious navigation of Swedish fliers and fishermen. This calm was 
broken on April 28-30, 1955, when four Swedish trawlers, the Vasa, the 
Stina, the Minetta, and the Sandvik, with a total complement of thirteen, 
were seized in Danzig Bay, escorted to the Russian base of Pionersk, and 
detained incommunicado prior to trial. The seizures resulted in part from 
the unusually severe Baltic storms which forced scores of small fishing 
eraft closer inland to seek shelter or to recover nets swept inland by the 
high seas. Not until ten days after the seizures did the Soviet Foreign 
Ministry cease its denial of the incidents and acknowledge that the vessels 
were being held in Pionersk. At the ensuing trial the fishermen were 
charged with fishing in Soviet waters. Although the fishermen denied the 
accusation, it was impossible to disprove because the Russians had con- 
fiseated all sailing charts and instruments immediately upon seizure of the 
boats, and they were consequently found guilty as charged. Upon pay- 
ment of heavy fines and confiscation of the fishing catch and nets, the ships 

17 A survey of the incidents and texts of the subsequent diplomatic exchanges were 


issued by the Swedish Foreign Office in a blue book entitled ‘‘ Attacks upon Two Swedish 
Aircraft over the Baltic in June 1952?’ (Stockholm, 1952). 
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and crew were released. Especially noteworthy in these incidents is the 
fact that the Soviet Union did not hesitate forcibly to assert her claim of 
sovereignty over the enlarged territorial sea during a period of Swedish- 
Soviet relationships characterized by numerous Soviet overtures of friend- 
ship, and frequent exchanges of private and governmental delegations be- 
tween the two countries. 

Soviet enforcement of the 12-mile boundary poses both practical and 
political problems for Sweden. The practical problems involve sea and aiv 
traffic in the Baltic and center around Swedish fishing interests. Tho 
threat of Soviet seizure prevents fishermen from fully exploiting the rich 
salmon waters near the coasts of Poland and the former Baltic states, tradi- 
tionally open waters. Swedish fishermen are discouraged from approzck.. 
ing lucrative fishing grounds due to the zealous application of Soviet ter 
ritorial sea regulations, both within and occasionally outside the 12-riil: 
zone.'® Those fishermen who are seized by the Soviets and tried for vivlc- 
tion of the law face near economic ruin due to the forfeiture of thei’ 
fishing nets and the payment of large fines."® 

Apart from the practical problems accompanying the Soviet seizures arc 
various political considerations which must be taken into account in tho 
controversy. The legal status of the Baltic as an international sea may be 
imperiled, as the Soviet has suggested its neutralization to outside Powers. 
This plan was revealed in a 1947 handbook } published by the Soviet Depart- 
ment of Justice, in which the Russians officially embraced the idea of a 
Baltic mare clausum; that is, a closed sea only open to and regulated by 
the countries that surround it. A re-emphasis of this objective came in 
1950 in the form of a doctoral dissertation published by the Soviet magazine 
Sovetskoe Gosudarstvo i Pravo. In his proposal the author, one S. V. 
Molodtsov, maintained that countries around the Baltie possess both the 
historic and legal right to blockade the entrance to all foreign warships.** 
Dr, Molodtsov called for a revision of all Baltic Sea agreements in order 
to ‘‘throw a monkey wrench into the British and American plans of con- 
quest.’’?? Although the Soviet Union has not reiterated this claim re- 

18 The Lares was accosted in waters 45 sea miles from the Russian coast only two 
months after its earlier seizure. Remembering the earlier event all too vividly, the 
captain preferred flight to seizure. After 2%4 hours of pursuit the Soviet gunboat 
desisted. When asked to explain the incident, the Soviet Foreign Ministry denied that 
a Soviet ship was involved. 

19 The Swedish Riksdag has received a motion each year since 1952 that an armel 
patrol boat be assigned to this area of the Baltie with the mission of aiding the fishermcn 
to keep clear of the Soviet boundary. This motion has always been unfavorably r- 
ported by its parent committee, and, of course, not enacted. See Motioner i Ariz. 
Kammaren, Bihang till Riksdagens Protokoll, 1952-1955. 

20 Mezdunarodnoe pravo (Moscow, 1947), p. 262. Peter the Great had attempted « 
similar project in the eighteenth century. 

21 This claim met with the assertion by Danish International Law Professor Cob: 
that a sea which is bordered by several countries and which has an unimpeded outlet 
to the ocean is considered to be international water; hence, it may not be closed by tho 
surrounding states. See Expressen (Stockholm, June 15, 1950). 

22 Sovetskoe Gosndarstvo i Pravo, No. 6 (Moscow, 1950); reviewed in 45 A.J.I.L. 352 
(1951). 
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cently, it is apparent that the idea is far from dead. The Soviet press often 
speaks of the Baltic Sea as its ‘‘home waters,’’ and has urged that the 
present Baltic treaties be revised to keep out foreign ships. 

In the territorial sea controversy Sweden is faced with the difficult prob- 
lem of maintaining her economic, political, and military interests in the 
Baltic as against the Soviet Union’s claim to sovereignty over 12 sea miles.” 
The Soviet Government has rejected all Swedish diplomatie protests in the 
matter, and refused to submit the dispute to the International Court of 
Justice for settlement, thereby eliminating a judicial settlement of the con- 
troversy.2* Under the Charter of the United Nations Member Nations 
may bring a dispute to the attention of the Security Council or the General 
Assembly, if the dispute endangers the maintenance of international peace 
or justice.” Although prominent party leaders in the country have urged 
this procedure in connection with the airplane and fishing-boat incidents, 
the Swedish Government has declined to pursue such a course.?° 

Sweden’s present position with regard to the Soviet claim may thus be 


summarized as one of de facto recognition but de jure opposition.’ Swed- 


ish military aircraft scrupulously avoid any infringement upon the en- 
larged Soviet sea, and fishermen are advised to give a wide berth to the 
territorial sea boundary. Until an agreement is reached between Sweden 
and the Soviet Union,” by the International Law Commission,” or by the 
General Assembly of the United Nations on a uniform width of the ter- 


23 One of the means proposed for Sweden to retain her national interests in the Baltic 
is to extend her own territorial sea outward to 12 miles. Writing in the magazine 
Sveriges Flotta, December, 1952, a prominent Swedish naval captain supported such an 
extension for reasons of military defense. Ironically, the leading Swedish Communist in 
the Riksdag, Hilding Hagberg, has also endorsed this proposal. Mr, Hagberg submits — 
that defensive boundaries require readjustment when jet planes can cross the Baltie in 
fifteen minutes and naval artillery can shoot more than thirty kilometers. See Andra 
Kammaren, Riksdagens Protokoll år 1953, No. 4:29 and 4:49. 

24 This refusal by the Soviet Union to submit controversies to the Court for settlement 
is well known, so the territorial sea dispute is no exception. Attempts by the U.S. to 
bring other airplane incidents to the jurisdiction of the Court met with a similar fate. 
For an instance of this see the case involving Hungary, the Soviet Union, and the U.S., 
[1954] I.C.J. Reports 103. 

25 Charter of the United Nations, Arts. 10, 34, and 35. 

26 In a 1950 editorial the Social Democratic Party newspaper, Orebro-Kuriren, de- 
elared that it would be better to pension Swedish fishermen than to stir up a row with 
Russia. This statement may indicate the reluctance of many Swedes to become in- 
volved in a serious controversy with the Soviet Union over the limits of the territorial 
sea. 

27 This policy was expressed by the Swedish Foreign Minister in an address to the 
Social Democratic Party Congress, June 5, 1952. See ‘‘Var Utrikespolitik,’’ Social- 
demokratiskskriftserie, No. 36 (Stockholm, 1952). 

28 Despite the fact that the two countries maintain a sea-reseue agreement, there is 
little likelihood of any agreement on the limits of the territorial sea. 

29 Commission efforts since 1951 to codify a law on the breadth of the territorial sea 
have met with seemingly irreconcilable differences. In its 1955 report the Commission 
stated that ‘‘different views by states make it impossible . . . to decide on any fixed 
limit.’? See General Assembly, 10th Sess., Official Records Supp. No. 9, A/2934, Draft 
Articles on the Regime of the Territorial Sea, Ch. 2, Art. 3; and note by Brittin, above, 
p. 984, 
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ritorial sea and the regulations therein, occasional incidents in the Baltie 


Sea may continue. 
GENE GLENN 


THE EUROPEAN COMMISSION ON HUMAN RIGHTS 


The Council of Europe is getting the machinery of the Convention ^ > 
the Protection of Human Rights and Fundamental Freedoms, Rome, N»- 
vember 4, 1950, and the Protocol, Paris, March 20, 1952,1 into operatio 1. 
All members of the Council of Europe except France have ratified the co':- 
vention, which came into force September 3, 1953; and all except the Fe- 
eral Republie of Germany have ratified the protocol, in force since May 13, 
1954, The convention’s guaranties therefore apply to Belgium, Denmar;, 
Federal Republic of Germany, Greece, Iceland, Ireland, Italy, Luxembour-:, 
Netherlands, Norway, Saar, Sweden, Turkey, the United Kingdom, ¢ 2 
British non-metropolitan territories, Surinam and the Dutch West Indics. 

The rights and freedoms for which protection is provided in those jurij- 
dictions are set forth in Articles 2-18 of the convention and Articles 1-3 cf 
the protocol; they are expressed as personal rights possessed and not as 
rights granted. The European Commission of Human Rights (Articl«s 
20-37 of the convention) was elected on May 18, 1954, by the Committee of 
Ministers of the Council of Europe, met four times through 1955 and 
adopted its rules of procedure April 2, 1955.2. The commission has two 
functions: (1) to consider any alleged breach of the convention by a party 
referred to it by another party to the convention through the Secretary 
General of the Council of Europe; and (2) to receive petitions through ike 
Secretary General of the Council of Europe ‘‘from any person, non-govarn- 
mental organization or group of individuals claiming to be the victim of a 
violation” by a party of the conventional rights, provided that the party 
has recognized this competence of the commission. 

The commission’s functions recall the minorities system set up by treatics 
with new states at the Paris Peace Conference in 1919 and assigned for 
operation to the Council of the League of Nations, which developed it by 
exacting declarations from other new states when admitted to the League.® 
Objection to that system was focused on the fact that it applied only to 
minority groups in new states and left out of account their other nationals 
and the nationals of states whose status had not come under international 
scrutiny, notwithstanding that virtually all their constitutions contained 
bills of rights. Recognizing the cogency of that reasoning, the Department 

1 The convention as signed is printed in 45 A.J.LL. Supp. 24 (1951); the protocol 5 
discussed and Arts. 1-3 quoted in a note, 48 A.J.I.L. 299 (1954). 

2 The members of the commission, elected for six years, are: C. H. M. Wal’: 
(United Kingdom), Chairman; C, Th. Eustathiades (Greece), Vice Chairman; P. Bei? 
(Norway); P. Faber (Luxembourg); L. J. C. Beaufort (Netherlands); H. Jona $01 
(Iceland); F. M. Dominedo (Italy); Mme. I. Fuest (Saar); A. Susterhenin (Federil 
Republic of Germany); S. Petren (Sweden); M. Akbay (Turkey); Mme. G. Jan:ser- 
Pevischin (Belgium); M. Sørensen (Denmark); G. Pernot (France), consultative pun - 
ing French ratification of the convention. W. Black (Ireland) had to resign for reasons 
of health. Commission members sit in an individual, not a representative, capacity. 

3 Denys P, Myers, Handbook of the League of Nations 122-134, 124 (Boston, 1935). 
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of State in its preliminary studies for developing the Charter of the United 
Nations, examined some hundred bills of rights and distilled from them 
a draft set,* but was content finally to see incorporated in the Charter 
(Article 1(3)) the purpose of ‘‘promoting and encouraging respect for 
human rights and for fundamental freedoms for all without distinction as 
to race, sex, language, or religion.’’ The Council of Europe, representing 
states broadly similar in social development, negotiated their convention and 
protocol pursuant to that purpose. 

The commission in a general historical sense succeeds to the Council of the 
League of Nations in this field, and likewise has jurisdiction over com- 
plaints of persons as well as those of state against state, over which the 
convention gives the commission compulsory jurisdiction. 

Applications from individuals are receivable only against states which 
have recognized the competence of the commission under Article 25, and 
then only when at least six such declarations have been made. By July 5, 
1955, six declarations had been made by Belgium, Denmark, the Federal 
Republic of Germany, Iceland, Ireland and Sweden, and later by Norway 
for two years from December 10, 1955.5 In seven months the commission 
received 150 applications in the form of letters addressed to the Secretary 
General of the Council of Europe. In its third and fourth sessions, Sep- 
tember 19-24 and December 15-17, 1955, it examined the admissibility of 
about 100 of them. The Directorate of Human Rights of the Council of 
Europe prepares applications for examination by the commission by check- 
ing their conformity with Articles 26-27 of the convention and 40-42 of the 
Rules of Procedure and procuring further information if necessary. 

The commission has adopted procedures to dispose of absurd or frivolous 
applications and to avoid transmission to governments of applications of no 
interest or of malicious intent. The commission assigns the petition from 
an individual or organization to three of its members, who report if it is 
‘manifestly ill-founded.’’ The directorate notes in an Information Bul- 
letin that as a result the plenary commission ‘‘is not unduly overburdened 
in its work,’’ though it gives no figures on inadmissible petitions. The 
state against which a claim is made is notified of it only when the group of 
three unanimously reports that the application appears to be admissible. 
If the group of three believe the application is not admissible, or disagree, 
the commission either decides that it is inadmissible or invites the state 
against which the claim is made to submit observations on the petition. 

Notice of an application from a contracting party against another is sent 
by the commission to the party against which the claim is made before its 
admissibility is considered. All applications can be dealt with by the com- 
mission only ‘‘after all domestic remedies have been exhausted, according 
to the generally recognized rules of international law.” A petition ac- 
cepted against a state is entrusted to a subcommission of seven members, 


4 Postwar Foreign Policy Preparation, 1939-1945, pp. 115, 485 (Department of State 
Publication 3580). 

5 The declarations may be limited as to time and are valid as follows: Belgium, until 
June 28, 1957; Denmark, until April 6, 1957; Federal Republie of Germany, until July 
4, 1958; Iceland, until Mareh 24, 1960; Ireland and Sweden, no time limit tated. 
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which shall report to the Committee of Ministers of the Council of Europe. 
If the report records failure to reach a friendly settlement, the Committec 
of Ministers may decide by a two-thirds vote whether there has been a viole- 
tion of the convention (Article 32). 

The juridical arm of the system remains to be set up to complement its 
administrative machinery. The European Court of Human Rights (Articles 
38-56) cannot be established until eight parties have by Article 46 ac- 
cepted its compulsory jurisdiction ‘‘in all matters concerning the interpr.:ts~- 
tion and application’”’ of the convention, either unconditionally or on con- 
dition of reciprocity. Belgium, Denmark, Federal Republic of Germeny, 
Ireland and Netherlands have deposited declarations. Three more ars 
expected ‘‘in the not too distant future,’’ according to the Directorate cf 
Human Rights. Then judges in number ‘‘equal to that of the Members cf 
the Council of Europe” will be elected by its Consultative Assembly t> 
serve nine years by three-year classes to interpret and apply the convention 
in all cases brought by the commission or a contracting party (a) whose 
national is alleged to be a victim, (b) which referred the case to the com- 
mission, or (c) against which the complaint was lodged. 

Such is the status of this first step ‘‘for the collective enforcement of cer- 
tain of the rights stated in the Universal Declaration,’’ December 10, 1948, 
by countries ‘‘ which are likeminded and have a common heritage of political 
traditions, ideals, freedom and the rule of law.” Even so, it has taken 
them nearly six years to bring their legal version of the declaratory aims 
into operation in its administrative phases. More than two years after tho 
parties have given the commission jurisdiction over individual complaint", 
they hesitate to commit the unresolved case to the rule of law. It may be 
hoped that the Directorate of Human Rights was well advised when it ob- 
served that the Court might be set up ‘‘in the not too distant future.’’ 

Denys P. Myers 


THE PANAMANIAN ACADEMY OF INTERNATIONAL LAW 


The Society has received information concerning the recent establish- 
ment of the Panamanian Academy of International Law, under the patron- 
age of the Panamanian Government. 

The purpose of the Academy, as stated in its Statutes, is to conduct 
studies and research on subjects and problems of international law; to 
eollate and systematize data, information and documents which it receives 
in the field ; to publish such studies in a journal of the Academy; to promote 
the knowledge of international law and of the legal principles upheld by 
Panama in its international relations, through publications, meetings, study 
groups and other means deemed appropriate; to institute a specialize! 
library of books, journals and other publications; to establish and maintain 


8 The duration of the declarations is: Belgium, until June 28, 1960; Denmark, until 
April 6, 1957; Federal Republic of Germany, until July 4, 1958, on condition of reci- 
procity; Ireland, without time limit; Netherlands, until Aug. 30, 1959, on condition of 
reciprocity. Denmark and Ireland made their declarations with their deposits of ratifica- 
tions of the convention on April 13, 1953, and Feb. 25, 1953, respectively, before tho 
convention was in force. 
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cordial relations with academic and scientific institutions of Panama and 
foreign countries; and to collaborate within its special field with the 
Ministry of Foreign Relations and the University of Panama. 

The Academy will consist of 20 active members, 10 honorary members, 
and such corresponding members of Panamanian or other nationality, as 
may be designated by the Academy. To be eligible for membership, a 
candidate must have written and published some work in the field of ac- 
tivity of the Academy or to have held a chair in a related subject, or to 
have justifiably achieved a reputation in the international field. The 
members are elected by secret ballot from among Panamanian citizens hav- 
ing the required qualifications. 

The Statutes of the Academy were adopted in December, 1955. Dr. 
Jorge E. Illueca is President and Dr. Ernesto Castillero F. is Secretary. 
The Academy will publish a quarterly journal and also contemplates pub- 
lishing works submitted to it for examination, which it deems worthy of 
publication under its sponsorship. 

The Society offers to the Panamanian Academy its congratulations on 
the launching of such a laudable program, and its best wishes for the suc- 
cessful attainment of its purposes. 

E. H. F. 


PRIZES INSTITUTED BY JAMES BROWN SCOTT IN MEMORY OF HIS MOTHER 
AND HIS SISTER JEANNETTE SCOTT 


The Institute of International Law has announced the subject for the 
Mancini Prize (1200 Swiss frances) to be awarded in 1958. The subject 
chosen is: ‘‘The Principle of Effectiveness in Public International Law.”? 
Contestants are required to give an analysis of the basis and the value of 
the principle of effectiveness, to expound the cases in which it plays a part, 
and to set forth the scope and limits of its application. 

The contest is open to anyone, except members or associates, or former 
members or associates, of the Institute. 

The essays submitted should be unpublished manuscripts of not less than 
150 nor more than 500 pages corresponding to a printed page in octavo 
format. Essays may be written in English, French, German, Italian or 
Spanish. They should be sent anonymously and in three copies. Each 
copy must be supplied with a double motto. The same mottoes are to be 
inscribed on an envelope containing the surname, the Christian name, the 
date and place of birth, the nationality and the address of the author. The 
essays must be in the hands of the Secretary General of the Institute of 
International Law, Professor Hans Wehberg, 1, avenue de la Grenade, 
Geneva, Switzerland, not later than March 31, 1958. 

The rules of the competition are published in detail in the Annuaire de 
VInstitut de Droit international, Vol. 45 (1954), Tome II, p. 392. 


THE KOREAN JOURNAL OF INTERNATIONAL LAW 

The Korean Association of International Law was established in May, 
1953, and issued The Korean Journal of International Law, Volume I, No. 1, 
in February, 1956, with the co-operation of enthusiastic young Korean 
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students in the field of international law. This publication gives a great, 
stimulus to juridical development in the new independent country of 
Korea. 

The contents of the Journal include six articles: ‘‘The Korean Constitu- 
tion in Relation to International Law,’’ by Professor Suk-Soon Suh; ‘‘The 
Legal Status of Dok Do (Liancourt Rocks),’’ by Professor Kwan-Sook 
Park; ‘‘Ideological Character of Private International Law,’’ by Pro- 
fessor San-Duk Whang; ‘‘Economic and Social Rights in International 
Legislation on Human Rights,’’ by Professor Hi-Joon Tak; ‘‘A View on the 
Executive Agreement Implementing the Mutual Defense Treaty between 
R. O. K. and U.S. A.,’’ by Young-Ho Bae, Director of the Justice Bureau; 
and ‘‘Towards a Better World,’’ translated by Professor Heng-Kwon Kim. 

Of these articles, there are two which would be of special interest to stu- 
dents of international law: ‘‘The Legal Status of Liancourt Rocks” end 
“A View on the Executive Agreement Implementing the Mutual Defense 
Treaty between R. O. K. and U. 8. A.” 

The first of these includes a legal interpretation regarding the probiem 
of territorial possession of Liancourt Rocks—an island which has been 
under dispute between the Republic of Korea and Japan since the end of 
World War II. The writer holds that the island belongs to Korea, and sup- 
ports his case by referring to historical facts and various international docu- 
ments, such as the Cairo and Potsdam Declarations, the Documents of 
Japanese Surrender, the United States Government’s instruction to the 
Supreme Commander in Japan in relation to the control of Japan, SCAPIN 
677, the Fundamental Policy to Japan by the Allied Council, and the 
Japanese Peace Treaty, ete. 

The problem of Liancourt Rocks has aroused a vigorous dispute between 
Korea and Japan. The Japanese Government proposed to bring the matter 
to the International Court of Justice; however, the proposal was rejected 
by the Korean Government on the ground that Korea’s claims were self- 
evident and that international mediation was unnecessary. These cir- 
eumstances make this article particularly interesting from the viewpoint 
of international law. 

The second article concerns the proposed administrative agreement be- 
tween Korea and the United States. The writer emphasizes especially the 
problem of jurisdiction, and suggests that in view of the friendly relation- 
ships existing between the two countries, the agreement should be equal and 
fair and in accordance with established international principle. The writer 
asserts that the agreement should be based upon the Mutual Defense Treaty 
between Korea and the United States, since the United Nations Army is 
stationed in Korea, 

The writer presents a draft of such an agreement, basing it primarily on 
the existing administrative agreement of NATO. 

Paik-San CHB 


JUDICIAL DECISIONS 


By Wm. W. BISHOP, JR. 
Of the Board of Editors 


Mandate for South West Africa—hearings on petitions 

ADMISSIBILITY OF HEARINGS oF PETITIONERS BY THE COMMITTEE ON 
Soura West Arrica. I.C.J. Reports, 1956, p. 23. 

International Court of Justice. Advisory Opinion, June 1, 1956. 


Pursuant to a General Assembly resolution adopted December 3, 1955, 
the Court was asked to give an advisory opinion on the question: 


Is it consistent with the advisory opinion of the International Court 
of Justice of 11 July 1950? for the Committee on South West Africa, 
established by General Assembly resolution 749 A (VIII) of 28 No- 
vember 1953, to grant oral hearings to petitioners on matters relating 
to the Territory of South West Africa? 


By a vote of 8 to 5 ® the Court gave its opinion that the grant of oral hear- 
ings to petitioners by the Committee on South West Africa would be 
consistent with the Advisory Opinion of the Court of 11 July 1950. 

The Court indicated its understanding that the expression ‘‘grant oral 
hearings to petitioners’’ relates to persons who have submitted written 
petitions to the United Nations Committee on South West Africa. Though 
the language of the question put to the Court did not clearly show whether 
it related to authority of the Committee to grant oral hearings in its own 
right or only under prior authorization of the General Assembly, the Court 
looked to the historical developments since its Opinion of July 11, 1950, in- 
eluding the refusal of South Africa as the Mandatory to co-operate in 
implementation of the Opinion, and interpreted the question to mean, 
‘Whether it is legally open to the General Assembly to authorize the Com- 
mittee to grant oral hearings to petitioners.’’ After quoting from the 
1950 Opinion, the Court said: 


Accordingly, the obligations of the Mandatory continue unimpaired 
with this difference, that the supervisory functions exercised by the 
Council of the League of Nations are now to be exercised by the United 
Nations. The organ of the United Nations exercising these super- 


1 Composed for this case of President Hackworth, Vice President Badawi, and Judges 
Basdevant, Winiarski, Klaestad, Read, Hsu Mo, Armand-Ugon, Kojevnikov, Zafrulla 
Khan, Lauterpacht, Moreno Quintana, and Cérdova. The English text of the opinion 
is authoritative. 

2 [1950] I.C.J. Reports 128, digested in 44 A.J.I.L. 757 (1950). 

8 Vice President Badawi and Judges Basdevant, Hsu Mo, Armand-Ugon and Moreno 
Quintana joined in a dissenting opinion to the effect that hearings of petitioners by the 
Committee would be inconsistent with the 1950 Advisory Opinion; they refrained from 
passing upon the question whether the General Assembly might properly authorize the 
hearing of petitioners even if this departed from the 1950 Opinion. 


954 d 


1956] JUDICIAL DECISIONS 955 


visory functions, that is, the General Assembly, is legally qualified to 
carry out an effective and adequate supervision of the administration 
of the Mandated Territory, as was the Council of the League. 

In determining the question whether in these circumstances it would 
be consistent with the Opinion of the Court of 11 July 1950 for the Com- 
mittee on South West Africa to grant oral hearings to petitioners, the 
Court must have regard to the whole of its previous Opinion and its 
general purport and meaning. 

In that Opinion the Court, having concluded that South West 
Africa is a territory under the international Mandate and that the 
Mandatory continues to have the obligations stated in Article 22 og 
the Covenant of the League of Nations and in the Mandate, as well as 
the obligation to transmit reports and petitions and to submit to the 
supervision of the General Assembly, made it clear that the obligations 
of the Mandatory were those which obtained under the Mandates Sys- 
tem. These obligations could not be extended beyond those to which 
the Mandatory had been subject by virtue of the provisions of Article 
22 of the Covenant and of the Mandate for South West Africa under 
the Mandates System. The Court stated, therefore, that the degree of 
supervision to be exercised by the General Assembly should not ex- 
ceed that which applied under the Mandates System. Following its 
finding regarding the substitution of the General Assembly of the 
United Nations for the Council of the League of Nations in the exer- 
cise of supervision, the Court stated that the degree of supervision 
should conform as far as possible to the procedure followed by the 
Council of the League of Nations in that respect. The Court ob- 
served that these considerations were particularly applicable to an- 
nual reports and petitions. 

At the same time the Court stated that ‘‘the effective performancc 
of the sacred trust of civilization by the Mandatory Powers required 
that the administration of mandated territories should be subject to 
international supervision” and said: ‘‘The necessity for supervision 
continues to exist despite the disappearance of the supervisory organ 
under the Mandates System.’’ 

In discussing the effect of Article 80 (1) of the Charter, preserving 
the rights of States and peoples under existing international agree- 
ments, the Court observed: ‘‘The purpose must have been to provide 
a real protection for those rights; but no such rights of the peoples 
could be effectively safeguarded without international supervision and 
a duty to render reports to a supervisory organ.” 

The general purport and meaning of the Opinion of the Court of 11 
July 1950 is that the paramount purpose underlying the taking over 
by the General Assembly of the United Nations of the supervisory 
functions in respect of the Mandate for South West Africa formerly 
exercised by the Council of the League of Nations was to safeguard 
the sacred trust of civilization through: the maintenance of effective 
international supervision of the administration of the Mandated Teor- 
ritory. 

Accordingly, in interpreting any particular sentences in the Opinion 
of the Court of 11 July 1950, it is not permissible, in the absence of 
express words to the contrary, to attribute to them a meaning which 
would not be in conformity with this paramount purpose or with the 
operative part of that Opinion. 

Before proceeding further, it is necessary to refer briefly to the way 
in which the question of the grant of oral hearings to petitioners was 
dealt with during the regime of the League of Nations. The Perma- 
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nent Mandates Commission had under consideration at various meet- 
ings the question of the grant of oral hearings to petitioners, both at 
the request of petitioners and on its own initiative. The Commission 
felt that in some cases oral hearings would be useful, if not indispensa- 
ble, in determining whether petitions were well-founded or not. In 
1926, the Commission laid the matter before the Council, but re- 
frained from making a definite recommendation on the subject. The 
Council, in turn, decided that, before taking action, it should consult 
the Mandatory Powers. After obtaining the views of those Powers, 
all of whom were opposed to the grant of oral hearings on various 
grounds, the Council, by Resolution of March 7, 1927, decided that 
there was no occasion to modify the procedure theretofore followed 
by the Commission in regard to the question. In his Report to the 
Council, the Rapporteur stated that, if in any particular case the 
circumstances should show that it was impossible for all the necessary 
information to be secured by the usual means, the Council could ‘‘de- 
cide on such exceptional procedure as might seem appropriate and 
necessary in the particular circumstances.’’ By its resolution, the 
Council directed that copies of the Resolution, of the Report of the 
Rapporteur and of the replies of the Mandatory Powers, should be 
transmitted to the Permanent Mandates Commission. It is clear that 
oral hearings were not granted to petitioners by the Permanent Man- 
dates Commission at any time during the regime of the League of 
Nations. 

The right of petition was introduced into the Mandates System by 
the Council of the League on January 31st, 1923, and certain rules 
relating to the matter were prescribed. This was an innovation de- 
signed to render the supervisory function of the Council more effec- 
tive. The Council having established the right of petition, and 
regulated the manner of its exercise, was, in the opinion of the Court, 
competent to authorize the Permanent Mandates Commission to grant 
oral hearings to petitioners, had it seen fit to do so. 

It has been contended that the Court, in its opinion of 11 July 1950, 
intended to express the view that the Mandates System and the degree 
of supervision to be exercised by the General Assembly in respect of 
the Territory of South West Africa must be deemed to have been 
crystallized, so that, although the General Assembly replaced the 
Council of the League as the supervisory organ in respect of the 
Mandate, it could not, in the exercise of its supervisory functions, do 
anything which the Council had not actually done, even if it had 
authority to do it. The Court does not consider that its Opinion of 
11 July 1950 supports this position. 

There is nothing in the Charter of the United Nations, the Covenant 
of the League, or the Resolution of the Assembly of the League of 
April 18th, 1946, relied upon by the Court in its Opinion of 1950, that 
ean be construed as in any way restricting the authority of the Gen- 
eral Assembly to less than that which was conferred upon the Council 
by the Covenant and the Mandate; nor does the Court find any 
justification for assuming that the taking over by the General As- 
sembly of the supervisory authority formerly exercised by the Council 
of the League had the effect of erystallizing the Mandates System at the 
point which it had reached in 1946, 

The Court having determined that the General Assembly had re- 
placed the Council of the League as the supervisory organ, it was 
proper for it to point out that the General Assembly could not enlarge 
its authority but must confine itself to the exercise of such authority 
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as the Mandates System had conferred upon the supervisory organ. 
The Court was not called upon to determine whether the General As- 
sembly could or could not exercise powers which the Council of the 
League had possessed but for the exercise of which no occasion had 
arisen. 

The Court held that the obligations of the Mandatory under ths 
Mandate continued unimpaired, and that the supervisory functions in 
respect of the Mandate were exercisable by the United Nations, the 
General Assembly replacing in this respect the Council of the Leaguc. 
It followed that the General Assembly in carrying out its supervisory 
functions had the same authority as the Council. The scope of tha. 
authority could not be narrowed by the fact that the Assembly had 
replaced the Council as the supervisory organ. 

Reliance has been placed upon the following sentence in the Court’: 
Opinion of 1950: 


‘The degree of supervision to be exercised by the General Assembly 
should not therefore exceed that which applied under the Mandate, 
System, and should conform as far as possible to the procedure ‘ol- 
lowed in this respect by the Council of the League of Nations.’’ 


It has been suggested that the grant of oral hearings by the Com- 
mittee on South West Africa to petitioners would involve an exces; 
in the degree of supervision to be exercised by the General Assembly 
and that the sentence should be interpreted as intended to restrict the 
activity of the General Assembly to measures which had actually been 
applied by the League of Nations. On these grounds it has been con- 
tended that the grant of oral hearings by the Committee would aot 
be consistent with the Court’s Opinion of 1950. 

The Court will deal first with the suggestion that the grant of ora. 
hearings to petitioners would, in fact, add to the obligations of the 
Mandatory and thus lay upon it a heavier burden than it was subject tc 
under the Mandates System. The Court is unable to accept this sug- 
gestion. The Committee on South West Africa at present receives 
petitions from the inhabitants of the Mandated Territory and proceeds 
to examine them without the benefit of the comments of the Mandatory 
or of the assistance of its accredited representative during the course 
of the examination. In many cases, the material available to the 
Committee from the petitions or from other sources may be sufficient 
to enable the Committee to form an opinion on the merits of the 
petitions. In other cases the Committee may not be able to come to a 
decision on the material available to it. If the Committee cannot have 
recourse to any further information for the purpose of testing whether 
a petition is or is not well-founded, it may lead in certain cases to 
acceptance of statements in the petitions without further test. Oral 
hearings in such cases might enable the Committee to submit its advicc 
to the General Assembly with greater confidence. If as the result 
of the grant of oral hearings to petitioners in certain cases the Com- 
mittee is put in a better position to judge the merits of petitions, this 
eannot be presumed to add to the burden of the Mandatory. It is in 
the interest of the Mandatory, as well as of the proper working of the 
Mandates System, that the exercise of supervision by the General 
Assembly should be based upon material which has been tested as 
far as possible, rather than upon material which has not been sub- 
jected to proper scrutiny either by or on behalf of the Mandatory, 
or by the Committee itself. 

The Court will deal next with the suggestion that the statement 

t 
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“the degree of supervision to be exercised by the General Assembly 
should not therefore exceed that which applied under the Mandates 
System’’ should be interpreted as intended to restrict the activity of 
the General Assembly to measures which had actually been applied by 
the League of Nations. This could not have been the intention of the 
Court. Neither the Covenant of the League, nor the Mandate for 
South West Africa, nor the Charter of the United Nations, contains 
any provision which could justify such a restriction. That it cannot 
have been the intention of the Court to impose on the General Assembly 
a rigid limitation on its supervisory function is evidenced by the 
second part of the same sentence, according to which the degree of 
supervision ‘‘should conform as far as possible to the procedure fol- 
lowed in this respect by the Council of the League of Nations.’ With 
regard to this statement, the Court said in its Opinion of 1955:¢ 


‘When the Court stated in its previous Opinion that in exercising 
its supervisory functions the General Assembly should conform ‘as 
far as possible to the procedure followed in this respect by the Coun- 
cil of the League of Nations,’ it was indicating that in the nature of 
things the General Assembly, operating under an instrument dif- 
ferent from that which governed the Council of the League of 
Nations, would not be able to follow precisely the same procedures as 
were followed by the Council. Consequently, the expression ‘as far 
as possible’ was designed to allow for adjustments and modifications 
necessitated by legal or practical considerations.”’ 


The Court notes that, under the compulsion of practical considera- 
tions arising out of the lack of co-operation by the Mandatory, the 
Committee on South West Africa provided by Rule XXVI of its Rules 
of Procedure an alternative procedure for the receipt and treatment of 
petitions. This Rule became necessary because the Mandatory had 
refused to transmit to the General Assembly petitions by the in- 
habitants of the Territory, thus rendering inoperative provisions in the 
Rules concerning petitions and directly affecting the ability of the 
General Assembly to exercise an effective supervision. This Rule 
enabled the Committee on South West Africa to receive and deal with 
petitions notwithstanding that they had not been transmitted by the 
Mandatory and involved a departure in this respect from the procedure 
prescribed by the Council of the League. 

The particular question which has been submitted to the Court arose 
out of a situation in which the Mandatory has maintained its refusal 
to assist in giving effect to the Opinion of 11 July 1950, and to co- 
operate with the United Nations by the submission of reports, and by 
the transmission of petitions in conformity with the procedure of the 
Mandates System. This sort of situation was provided for by the 
statement in the Court’s Opinion of 1950 that the degree of super- 
vision to be exercised by the General Assembly ‘‘should conform as 
far as possible to the procedure followed in this respect by the Council 
of the League of Nations.’’ 

The Court holds that it would not be inconsistent with its Opinion of 
11 July 1950 for the General Assembly to authorize a procedure for 
the grant of oral hearings by the Committee on South West Africa to 
petitioners who had already submitted written petitions: provided 
that the General Assembly was satisfied that such a course was neces- 


4 [1955] 1.C.J. Reports 67, digested in 49 A.J.LL. 565 (1955). : 
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sary for the maintenance of effective international supervision of the 
administration of the Mandated Territory.® 


Jurisdiction—dependents of servicemen abroad 
KINSELLA v. KRUEGER. 351 U. S. 470. 
United States Supreme Court, June 11, 1956. Clark, J. 


The wife of a United States Army colonel was tried and convicted by or 
American general court-martial in Japan for murdering him in Japan, aid 
sentenced to life imprisonment. Jurisdiction was based on the Uniform 
Code of Military Justice which declares its applicability to ‘‘all persons 

. . accompanying the armed forces without the continental limits of the 
United States,’’ and the agreement between the United States and Japan 
on Status of Forces under which United States jurisdiction in such a cese 
was at the time recognized by Japan. The District Court denied her relerse 
on habeas corpus, and the Supreme Court affirmed, finding that the eon *- 
martial had jurisdiction. No Constitutional rights of the defendant were 
violated. The Court added: 


5 Judges Winiarski and Kojevnikov voted in favor of the Opinion, but declared thoir 
inability to accept parts of the reasoning of the majority. 

Judge Lauterpacht prepared a long separate opinion, concurring in the result. Ho 
approached the problem of interpreting the 1950 Opinion as analogous to interpreting 
international agreements ‘‘in a manner calculated to secure their effective operation.’? 
Although he believed that there would be no authority to grant oral hearings to peti- 
tioners if South Africa were fulfilling its obligations as Mandatory in the matter of an- 
nual reports and petitions, Judge Lauterpacht thought the Court should answer: 

“(Tt is consistent with the Advisory Opinion of 11 July 1950 for the Commitico on 
South West Africa to grant oral hearings to petitioners from that territory whenever, 
and so long as, owing to the absence of such co-operation on the part of the Mandatory, 
the Committee feels constrained, in order to fulfil the duty entrusted to it by the Gon- 
eral Assembly, to use sources of information other than those which would be normrlly 
available to it if the Mandatory were willing to assist the Committee in obtaining in- 
formation in accordance with the procedure as it existed under the League of Nation:.’’ 

This conclusion was reached on the premise that: 

‘It is a sound principle of law that whenever a legal instrument of continuing validity 
cannot be applied literally owing to the conduct of one of the parties, it must, without 
allowing that party to take advantage of its own conduct, be applied in a way ap- 
proximating most closely to its primary object. To do that is to interpret and to give 
effect to the instrument—not to change it.’’ 

The 1950 Opinion, accepted and approved by the General Assembly, ‘‘is the law recog- 
nized by the United Nations,’’ despite the fact that ‘‘the Government of South Afr'ea 
has declined to accept it as binding upon them and although it has acted in disregerd 
of the international obligations as declared by the Court in that Opinion.?’ In ap: 
praising the situation resulting from this conduct of the Mandatory the applicable le~ai 
principles were: ‘‘that the Opinion of 1950 must be read as a whole; that it cannot bo 
deprived of its effect by the action of the State which has repudiated it; and thet ‘ho 
ensuring of the continued operation of the international regime in question is a legitimate 
object of the interpretative task of the Court.’? Confronted with the situation ‘‘of a 
party refusing to recognize or to act upon a legal instrument which purports to expres3 
the legal obligations of that party and whose validity must, as in the present case, bo 
regarded as continuing,’’ Judge Lauterpacht said a court of law should ‘interpret tho 
instrument as continuing in validity and as fully applicable subject to reasonable read- 
justments calculated to maintain the effectiveness, though not more than that, of ihe 
major purpose of the instrument.’’ 
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Furthermore, since under the principles of international law each 
nation has jurisdiction of the offenses committed within its own terri- 
tory ... the essential choice involved here is between an American 
and a foreign trial. Foreign nations have relinquished jurisdiction to 
American military authorities only pursuant to carefully drawn agree- 
ments which presuppose prompt trial by existent authority. Absent 
the effective exercise of jurisdiction thus obtained, there is no reason to 
suppose that the nations involved would not exercise their sovereign 
right to try and punish for offenses committed within their borders. 
Under these circumstances, Congress may well have determined that 
trial before an American court-martial in which the fundamentals of 
due process are assured was preferable to leaving American servicemen 
and their dependents throughout the world subject to widely varying 
standards of justice unfamiliar to our people. 

No question of the legal relation between treaties and the 
Constitution is presented.+ 


Crimes abroad and double jeopardy—servicemen 
Untrep Srates v. Sruiaar. 6 U.S.C.M.A. 330, 20 C.M.R. 46. 
United States Court of Military Appeals, Sept. 16, 1955. Iatimer, J. 


An American soldier was convicted by an Army court-martial of several 
offenses, including wrongfully refusing to testify before a Coroner’s In- 
quest in Canada. As to this offense the Court of Military Appeals con- 
sidered three questions: (1) Whether the accused had a right to refuse 
to testify at the inquest; (2) Whether he may be punished by the United 
States military authorities despite the fact that he had been committed to a 
Canadian jail for contempt for a period of 11 days, after which he appeared 
before the inquest, testified, and purged his contempt; and (3) Whether 
the evidence established that defendant’s conduct was wrongful and dis- 
creditable. The court sent the case back to lower authorities, on the ground 
that the evidence did not ‘‘establish that the act of accused in refusing 
to testify was such reprehensible conduct as to bring discredit on the 
Army.’’ As to the double jeopardy point, the court said: 


... may the accused be punished by both Canada and the United 
States for what he insists was essentially one act? ... Assuming for 
the moment that there was but one act done by the accused, interna- 
tional law has long recognized the possibility of the existence of two 
concurrent jurisdictions. 1 Oppenheim, International Law, Tth (Lau- 
terpacht’s) ed., § 145. In this case, jurisdiction in the United States 
springs from its personal supremacy over the individual, while Ca- 
nadian jurisdiction is founded upon its sovereignty in the place where 
the offense occurred. 

Although it is the general rule, in the absence of an international 
agreement, that whenever armed forces are on foreign territory in the 
service of their home state they are considered exterritorial and remain 
under its jurisdiction, that proposition has no application here. 
Where, as in this case, a soldier belonging to a foreign garrison leaves 
his camp, post, or station, not on duty but for recreation and pleasure, 
and commits an offense, the local authorities are competent to punish 
him. 

1 Justice Frankfurter reserved his opinion; Warren, C, J., and Black and Douglas, 
JJ. dissented. r 
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As for the provision in Article VII, paragraph 8, of the NATO Status 
of Forces Agreement, that ‘‘Where an accused has been tried in accordance 
with the provisions of this Article’’ by one of the Contracting Parties, ‘“‘he 
may not be tried again for the same offence within the same territory by 
the authorities of another Contracting Party,’’ the court held this inap- 
plicable, since the accused had not been ‘‘tried’’ within the meaning of this 
provision when he had been committed for contempt in Canada. The court 
found the United States Federal rule to be that a criminal contempt pro- 
ceeding is not treated as a frial, and presumed the Canadian law to be the 
same since it was that of a common-law country. 


International agreements—lack of effect as criminal law 
Untrep States v. Exenstam et al. 7 U.S.C.M.A. 168, 21 C.M.R. 294. 
United States Court of Military Appeals, June 22, 1956. Quinn, G. J. 


Defendant American Navy personnel were accused of violating ‘‘ Article 
XV of the Administrative Agreement” between the United States ard 
Japan by buying golf supplies from a United States Servicemen’s golf 
course in Japan, authorized and regulated by the United States military 
authorities, and selling them to Japanese persons not authorized to pur- 
chase from that golf course. Although they pleaded guilty and were 
sentenced by a United States court-martial, a board of review set aside the 
findings of guilty and dismissed the charges on the ground that the specifi- 
cations failed to allege an offense. The provisions of the Administrative 
Agreement were held to be binding only upon the two governments, ard 
without penal force in regard to individuals. The Judge Advocate Ge- 
eral of the Navy forwarded the cases to this court, which affirmed the d^- 
cision of the board of review. 

The court pointed out that in the Security Treaty between the United 
States and Japan, entered into simultaneously with the Peace Treaty, it 
was agreed that 


The conditions which shall govern the disposition of armed forces 
of the United States of America in and about Japan shall be deter- 
mined by administrative agreements between the two Governments. 


On February 28, 1952, representatives of the two governments signed an 
Administrative Agreement implementing this provision, in which arrange- 
ments were made for post exchanges, clubs and similar institutions for the 
use of members of United States Armed Forces. Article 15, paragraph 3, 
provided that 


Except as such disposal may be authorized by the United States ard 
Japanese authorities in accordance with mutually agreed conditions, 
goods which are sold by such organizations shall not be disposed of in 
Japan to persons not authorized to make purchases from such organ- 
izations. 


Interpreting this provision, Judge Quinn said: 


In our opinion, the Administrative Agreement is intended to defire 
the rights and obligations of the signatory Governments, not to pr- 
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scribe the conduct of individuals or organizations subject to their 
authority. See The Over The Top, 5 F 2d 838, 845 (D. Conn 1925); 
Oppenheim’s International Law, Lauterpacht’s 8th ed., § 520, page 
924. However, even if the Administrative Agreement were to be so 
construed, Article XV applies to organizations, not to persons, conse- 
quently that article does not prohibit the conduct alleged in the 
specifications. 


Examining the Agreement as a whole, Judge Latimer’s concurring opin- 
ion likewise concluded that Article XV, paragraph 3, was not intended to 
apply to individuals buying from the post exchanges, ete. He said: 


If there are any penal sanctions created by this Article, the punishment 
ought to be directed toward those organizations who are permitted 
to operate under the preferred conditions set out in the Agreement. 
... As to post exchanges, messes and other organizations, the con- 
tract may be self-executing—a matter I need not decide—but any 
penal consequences of the violation of the paragraph cannot be ex- 
tended to purchasers from those activities. They can only be reached 
by implementing regulations. 


Service on consul in suit against foreign state 
OSTER et al. v. DOMINION oF Canapa.? 
U. S. Distriet Court, N.D.N.Y. May 24, 1956. Brennan, D. J. 


Plaintiff American citizens brought actions against Canada to recover 
damages to their properties alleged to have been caused by high water in 
Lake Ontario due to the Gut Dam built across the international boundary 
in 1903 by Canada under arrangements with the United States whereby 
Canada agreed to pay compensation to injured property owners as might be 
agreed, or ‘‘as may be awarded the said parties in the proper court of the 
United States before which claims for damage may be brought.” For 
some years the United States and Canada have been negotiating to work 
out these difficulties. In each of the present actions service of summons 
was made on the Canadian Consul General in New York or someone con- 
nected with his office. No appearance was made by defendant, but the 
Canadian Ambassador filed a suggestion that the court had no jurisdiction. 

Dismissing the actions for want of jurisdiction, the court rested its de- 
cision on ineffective service of process rather than deciding whether 
Canada had immunity in a question of this type, or whether this was a case 
in which immunity should be denied in accordance with the ‘‘Tate Letter’’ 2 
of the Department of State urging a restrictive theory of immunity. The 
court said: 


Concededly there is no precedent which recognizes as valid the type of 
service of process made here... . 

The limitations upon the authority of a consul is discussed in The 
Anne, 3 Wheaton U. S. 484 at 446. In fact a photostat copy of the 
appointment of the consul upon whom service was made in these cases 


1From manuscript copy of opinion made available by Wm. R. Vallance, Esq., of 


Washington, D. C. 
2See 26 Dept. of State Bulletin 984 (June 23, 1952), commented on in 47 A.J.I.L. 93 


(1953). 
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is found among the papers in the Oster action and his power is limited. 
by the terms thereof to the protection of the interests of Canadian 
citizens within his consular district. He is in no sense a managing 
agent. 

It is beyond argument that jurisdiction of the person in this type 
of action is a necessary requisite to the overall jurisdiction of the 
Court to adjudicate the claim submitted. Such jurisdiction must be 
acquired either by the service of process or by the defendant’s ap- 
pearance (Ex parte Peru, 318 U. S. 578 at 587). Here the defendant 
has not appeared in any manner in these actions and a consideration 
of the effect of a holding that service upon a consul is service upon £ 
sovereign is sufficient to conclude that the service of process here js 
ineffective to obtain jurisdiction over the person of the defendant. 


Protection of United Nations Headquarters 

PEOPLE v. CarceL. 150 N.Y.S. 2d 436. 

New York, City Magistrate’s Ct., Upper Manhattan Arrest Part, Marck 
30, 1956. Nicoll, City Magistrate. 


Defendants ‘‘picketed’’ the United Nations Headquarters in New York 
on the morning of February 22, 1956, carrying a placard urging Puerto 
Rican independence and distributing leaflets alleging that the United States 
had invaded Puerto Rico, committed genocide, and established a reign of 
terror there. A New York policeman asked them to move across the street 
so as not to block the entrance to the United Nations building, and, when 
they refused to do so, arrested them on a charge of disorderly conduct. 
Finding them guilty of disorderly conduct under the New York law for 
their refusal to move on when directed by the police, the magistrate found 
no violation of the right to freedom of speech and assemblage. He referred 
to Frend v. Umited States, 100 F. 2d 691 (D.C. Cir. 1938), certiorari denicd, 
806 U. S. 640, upholding the constitutionality of legislation prohibiting the 
picketing of embassies and legations. The court said in part: 


It is rather evident that because of the necessity of affording to the 
Member Nations of the United Nations such protection as will not 
involve the United States in any difficulty with the members of ihe 
United Nations because of the failure on the part of the United States 
as a host to give ample protection to the members, the courts have felt 
it proper to approve such measures which aid towards the protection 
of foreign governments. ... It is indeed a duty upon the United 
States to take reasonable precautions to prevent the doing of things 
which might lead to a disruption of the proceedings of the United 
Nations. 

The agreement? entered into between the United Nations and the 
United States setting up the headquarters of New York City provides 

. in Section 18 thereof, that ‘‘the appropriate American authorities 
shall take all reasonable steps to ensure that the amenities of the herd- 
quarters | district are not prejudiced and the purposes for which ihe 
district is required are not obstructed by any use made of the land 
in the vicinity of the district.’’ 

Since under the Agreement between the United Nations and the 
United States Section 18 thereof, it is the duty of the Amerie:.n 


143 AJ,I.L, Supp. 8 (1949). 











3 





964 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 50 


authorities to take all reasonable steps to ensure the amenities of the 
headquarters district, I hold that the police officer acted within the 
scope of his authority and duty to act as he did herein and that the 
conduct of the defendants was such that under the circumstances 
herein it comes within the purview of [disorderly conduct]. 


State immunity—analogy to counterclaim 
Meur v. REPUBLIC or CHINA. [1956] Ontario Weekly Notes 218.1 
Canada, Ontario High Court of Justice, Jan. 27, 1956. Judson, J. 


Dissatisfied with plaintiff’s conduct as attorney for the Chinese Consul 
General,? the Chinese Ambassador complained to the Law Society of 
Upper Canada, which ordered plaintiff disbarred; the disbarment was set 
aside by the Supreme Court of Canada.’ Plaintiff brought an action for 
malicious prosecution against the Republic of China and the Chinese Am- 
bassador, contending that by filing the complaint with the Law Society any 
immunity had been waived. Dismissing the action because of the im- 
munities, the court held the case indistinguishable from a similar Supreme 
Court of Canada decision in Dessaulles v. Republic of Poland, [1944] 4 
D.L.R. 1. Whether complaint with the Law Society should be assimilated 
to bringing suit in a lower court or not, the court said: 


it is only when the foreign sovereign comes into our Courts voluntarily 
as a plaintiff that a defendant can assert a claim against that foreign 
sovereign within certain well-defined limits by way of defence, set- 
off or counterclaim. This is not such a case at all. The former pro- 
ceedings are completed. 


Novres 
Extradition—political offenses 


In Artukovic v. Boyle, 140 F.Supp. 245 (S.D. Calif., April 3, 1956), 
Yugoslavia sought extradition of a Yugoslav national for offenses allegedly 
committed in Yugoslavia by the fugitive while serving as Minister of the 
Interior from April 16, 1941, to October 10, 1942, in the unrecognized 
‘‘ Pavelic” government of the so-called state of Croatia formed at the time 
of the German invasion of Yugoslavia. The Yugoslav indictment named 
1293 persons and 80,000 unidentified persons as having been killed on or- 


| ders of the accused. Even prior to action by the committing magistrate, the 


court found it proper to grant habeas corpus, taking into account the facts 
set forth on the face of the complaint (to which the indictment was at- 
tached), and facts of which it might take judicial notice. Hall, D. J., stated 
that the conduct with which the fugitive was charged was clearly of a 
political character and thus not extraditable under the treaty of 1902 be- 
tween the United States and Serbia. 

1 Affirmed on opinion below, [1956] Ontario Weekly Notes 363 (Ontario Court of 


Appeal, April 5, 1956). 
2In Yin-T'so Hsiung v. Toronto, [1950] 4 D.L.R. 209, digested in 45 A.J.I.L. 595 


| (1951). 


8 Mehr v. Law Society of Upper Canada, [1955] 2 D.L.R. 289. 
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Trusteeship territories 


In Application of Reyes, 140 F.Supp. 130 (D. Hawaii, April 12, 1953), 
the court denied naturalization on the ground that applicant lacked the 
required residence in the United States, since his residence at Kwajalcin 
as an employee of a construction company working for the United States 
Navy could not count as ‘‘in the United States.’ Referring to the trustce- 
ship agreement, the court admitted that ‘‘the United States exercises as 
much power over these Islands as it does over any of its possessions,” asd 
suggested that ‘‘it is possible that Congress had the authority to declare tl at 
the trust territory was to be considered as part of the United States for 
purposes of naturalization.” However, it had not done so. 


Status of Panama Canal Zone 


In Stafford Allen & Sons, Lid. v. Pacific Steam Navig. Co., [1956] 1 
W.L.R. 629 (April 19, 1956), the British Court of Appeal held Cristobal, 
Panama Canal Zone, to be a ‘‘port in the United States’’ for purposes of 
a bill of lading which stipulated that the United States Carriage of Gocds 
by Sea Act, 1936, should apply to shipments from such ports; the court 
found the Panama Canal Zone to be a ‘‘possession’’ of the United States 
as the term was used in that Act. 


GATT and Reciprocal Trade Agreements 


In George E. Bardwil & Sons v. U. 8., 42 C.C.P.A. (Customs) 118 (Fch. 
8, 1955), the Court of Customs and Patent Appeals of the United Statcs 
declared that 


The General Agreement on Tariffs and Trade was entered into by 
the President of the United States under the authority of section 350 
of the Tariff Act of 1930 [as amended}. 


That section, the foundation of the Trade Agreements program, provided 
that 


the President . . . is authorized from time to time— , 

(1) To enter into foreign trade agreements with foreign govern- 
ments or instrumentalities thereof; and 

(2) To proclaim such modifications of existing duties and other im- 
port restrictions . . . as are required or appropriate to carry out any 
foreign trade agreement that the President has entered into herc- 
under.... 


With this beginning, the court found the President authorized to wit’: 
draw, in its application to imports of embroidered goods from Portugal, a 
concession in tariff originally negotiated with the Republic of China, aftor 
the Republie of China withdrew from the General Agreement on Tariffs 
and Trade; this was in accordance with the provision of Article XXVII 
of GATT providing for such withdrawal of concessions. 

Interpretations of trade agreements and United States legislation in con- 
nection therewith were involved in U. S. v. Metropolitan Petroleum Corp., 
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ibid. 38 (May 27, 1954) ; Atalanta Trading Corp. v. U. K., ibid. 90 (Dee. 21, 
1954) ; and Morganite, Inc. v. U. S., ibid. 207 (June 28, 1955). 


International aviation—jurisdiction over cases 


Jurisdiction over a civil action against a foreign airline was taken in 
Berner v. United Airlines, Inc., et al., 149 N.Y.S. 2d 385 (Sup. Ct., N. Y. 
Cty., Jan. 30, 1956), under the Warsaw Convention provision for jurisdic- 
tion before the court of the place of destination; the ticket specifically 
referred to the Warsaw Convention. 


Inter-American postal arrangements 


In United Fruit Co. v. U. 8., 189 F.Supp. 53 (Ct.Cls., March 6, 1956), 
compensation for carrying mails from the United States to Honduras and 
other American republics was denied plaintiff company, whose Honduran 
subsidiary had transported the mails with their ships registered in Hon- 
duras, Article 3 of the Postal Convention of the Americas and Spain, 
1937, provided that the countries forming the Union ‘‘obligate themselves 
to transport across their territories, and to convey by the ships of their 
registry or flag which they utilize for the transportation of their own cor- 
respondence, without any charge whatsoever to the contracting countries, 
all that which the latter send to any destination.’’ The court said, through 
Whitaker, J.: : 


It would appear, therefore, that the Republic of Honduras, which 
was liable for the payment for the carriage of the mails under article 3 
of the Postal Convention, has paid for their carriage by exempting 
plaintiff’s vessels from beacon, wharfage and tonnage charges, and by 
subsidies, ete. 

Plaintiff, having collected in this way from Honduras for the car- 
ae of the mails, is not entitled to collect again from the United 

tates. 


Meaning of “war” 


Upholding the jurisdiction of a special Air Force court-martial in Japan 
which had convicted defendant of sleeping on post, June 4, 1955, such court 
having jurisdiction only if the offense were not committed ‘‘in time of 

ar,” the Court of Military Appeals said in U. S. v. Sanders, T U.S.C.MLA, 
21 (April 20, 1956) : 


a ‘‘time of war’’ situation does not result only from a formal declara- 
tion of war by the Congress of the United States . . . a war situation 
can result from the fact that our armed forces are engaged in actual 
combat against an organized armed enemy. Necessarily, if the rela- 
tions between the opposing forces are substantially altered the change 
can terminate the war. Although a cease-fire order or a formal 
armistice alone may be insufficient to effect the termination ... when 
that cireumstance is combined with other facts indicating that the 
consequences of actual hostilities are no longer present, the “‘time of 
war” condition is ended. In other words, if a ‘‘time of war” situa- 
tion depends upon the existence of actual armed Hostaliiies ... the 
cessation of hostilities ends the condition. 
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In view of the Korean Armistice and subsequent developments, the date «. 
the offense was not ‘‘in time of war.” 

In Wilkinson v. Equitable Life Assurance Co., 151 N.Y.S. 2d 1018 (Ih 
nicipal Court of N. Y., Manhattan, May 7, 1956), the Korean conflict vc. 
held a ‘‘war’’ for purposes of an insurance policy on an American solcic ° 
killed in action in Korea, July 14, 1953. 


Jurisdiction of crime 


Ramey v. U. S., 230 F.2d 171 (5th Cir., Feb. 23, 1956), upheld è cr 
vietion for conspiracy to transport in foreign commerce from Mexico (o ¿è 
United States a sum of money obtained by fraud in Mexico, the cifers: 
being complete within the United States when one or more overt acts Voy 
here committed pursuant to the conspiracy. 


Enemy Property Controls and Trading with the Enemy Act 


Leon v. Reichbach, 138 F.Supp. 449 (S.D.N.Y., July 11, 1955); Brew s+. 
v. LaSalle Steel Co., 140 F.Supp. 353 (N.D.IIL, Feb. 10, 1956); Brownel, \ 
Mercantile Trust Co., 139 F.Supp. 834 (E.D.Mo., May 27, 1956); F. A. 1. 
Liquidating Corp. v. Brownell, 140 F.Supp. 585 (D.Del., April 12, 19533 
Grabbe v. Brownell, 140 F.Supp. 4 (E.D.N.Y., April 27, 1956); In 7° 
Schneider’s Estate, 296 Pac.2d 45 (Cal. App., April 12, 1956). 

In the Schneider case, the court found that the interest of Germen %»r- 
tionals in the estate of an American decedent in California passed ʻo +} 
heirs at the time of decease on March 31, 1945, there being thea th . 
reciprocal inheritance rights between the United States and Germ“: 
required for California Probate Code, § 259. Therefore the property c’ 
the German heirs was proper for vesting by the Alien Property Custod cr. 
Coming to this conclusion, Moore, P. J., stated: 


We have derived the foregoing decision with fearful misgivings. . . 
For thirty-five years the United States has expended billions c’ 
dollars in attempting to recapture and retain the friendship and kv: ' 
adherence of our enemies opposed in two world wars. I: has ve il 
poured out its wealth to accomplish that purpose within the Gorrie - 
Republic. Now, after more than ten years since fighting ceasec, or 
over four years since World War II was declared terminated, .. . 
that same government, actuated by generous impulses toward a fa '¢ 
foe, in nurturing the German state and its subdued people, withhe « | 
from these individuals within Germany comparatively modest sty. | 
ranging from $1000 to $8,000, aggregating $25,000. By confis‘atn ' 
such moneys, we forfeit more good will than might have been acey < 

by the payment of multiplied thousands to the Bonn Gover 
whether applied directly or indirectly to that end... . The remon 
lies with the Congress. 


AMERICAN NATIONALITY AND ALIENS CASES 


Naturalization. Question whether applicant of good mora] charac‘rv 
Flumerfelt v. U. 8., 230 F.2d 870 (9th Cir., March 9, 1956); Taylor \ 
U. S., 231 F.2d 856 (5th Cir., April 18, 1956) ; Petition of DeAngelis, “7 
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F.Supp. 779 (H.D.N.Y., April 11, 1956) ; Petition of daSilva, 140 F.Supp. 
596 (N. J., April 24, 1956) ; claim of relief from military service: Petition 
of Velasquez, 189 F.Supp. 790 (S.D.N.Y., April 4, 1956) ; In re Husney’s 
Petition, 140 F.Supp. 503 (E.D.N.Y., April 19, 1956) ; question as to entry 
or residence: Lowe v. U. S., 230 F.2d 664 (9th Cir., March 5, 1956); Ap- 
plication of Tano, 139 F.Supp. 797 (N.D.Calif., Oct. 25, 1955); In re 
d’Auria, 189 F.Supp. 525 (N.J., April 11, 1956); In re Pauschert’s Peti- 
tion, 140 F.Supp. 485 (S.D.N.Y., May 2, 1956); In re Thiesen’s Petition, 
296 Pac.2d 566 (Cal. App., May 2, 1956) (willingness to bear arms). 

Denaturalization. U. 8. v. Zucca, 351 U. S. 91 (April 30, 1956); Lu- 
mantes v. U. S., 232 F.2d 216 (9th Cir., March 13, 1956) ; U. S. v. Cuccaro, 
138 F.Supp. 847 (E.D.N.Y., March 1, 1956); U. S. v. Horwitz, 140 F.Supp. 
839 (E.D.Va., May 8, 1956). 

Expatriation questions. Garlasco v. Dulles, 188 F.Supp. 796 (S.D.N.Y., 
March 6, 1956), residence in country of which formerly a national; Frausto 
v. Brownell, 140 F.Supp. 660 (S.D.Calif., April 16, 1956), voting in foreign 
election under duress, 

Deportation. Jay v. Boyd, 351 U. S. 345 (June 11, 1956), discretionary 
suspension; Munoz v. Kelley, 231 F.2d 381 (9th Cir., Oct. 27, 1955); U. 8. 
v. Holland-America Line, 231 F.2d 873 (2nd Cir., March 14, 1956), ex- 
penses; Resurreccion-Talavera v. Barber, 231 F.2d 524 (9th Cir., March 28, 
1956), Philippine native becoming alien after entry; Quwilodran-Brauw v. 
Holland, 232 F.2d 183 (8rd Cir., April 6, 1956); Lavdas v. Holland, 189 
F.Supp. 514 (E.D. Pa., Nov. 28, 1955), diseretionary suspension for fear of 
persecution; In re d’Antonio’s Petition, 189 F.Supp. 719 (S.D.N.Y., Jan. 
18, 1956), same question; U. S. v. Witkovich, 140 F.Supp. 815 (N.D.T1, 
Feb. 15, 1956), supervision of deportable alien. 

Exclusion of aliens. D’Agostino v. Sahli, 230 F.2d 668 (5th Cir., March 
14, 1956) ; U. S. ex. rel. Nicoloff v. Shaughnessy, 189 F.Supp. 465 (S.D.N.Y., 
Jan. 9, 1956). 

Adjudication of citizenship. Fletes-Mora v. Brownell, 231 F.2d 579 
(9th Cir., Dee. 9, 1955); Florentine v. Landon, 231 F.2d 452 (9th Cir. 
Dec. 19, 1955) ; Jew Jock Koon v. Dulles, 139 F.Supp. 205 (8.D.Tex., Dec. 
2, 1955) ; Wong Dick Wing v. Dulles, 140 F.Supp. 261 (8.D.N.Y., Jan. 3, 
1956); Gee Sam v. Dulles, 140 F.Supp. 644 (N.D.Calif., April 23, 1956). 

Ilegal bringing in of aliens or discharge of alien seamen. Wilcoxon v. 
U. 8., 231 F.2d 384 (10th Cir., Feb. 20, 1956); U. S. v. Seaboard Surety 
Co., 140 F.Supp. 876 (D.Md., May 3, 1956). 

Alien registration. Cuesta v. U. 8., 230 F.2d 704 (5th Cir., March 7, 
1956). 


Netherlands cases 


Each issue of Nederlands Tijdschrift voor Internationaal Recht digests in 
English a number of cases on international law decided in The Netherlands. 
The January, 1956, issue (Vol. 3, p. 80) digests cases dealing with the Ger- 
man nationality of Austrians and Sudeten-Germans, interpretation of 
Hague Regulations dealing with belligerent occupation, and the lack of 
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liability of The Netherlands for tort alleged to consist of a communicator 
from the Ministry of Foreign Affairs to the American Embassy in cop 
nection with a United States request for extradition. The April issue (Vo! 
3, p. 164) covers a case of March 9, 1955, from Netherlands New Guirce 
denying the plea of superior orders invoked as a defense by a group o“ 
Indonesian soldiers who landed there in May, 1953, on the ground that ti 2» 
could not have thought in good faith that the Indonesian commander voiil: 
be competent in time of peace to order an assault intended to bring Nth.» 
lands New Guinea under Indonesian rule. Other cases deal with exprop"' 
ation of enemy alien property, and effect of war on multilateral treat - 
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Annuaire Francais de Droit International. Vol. I, 1955. Paris: Centre 
National de la Recherche Scientifique, 1956. pp. xvi, 835. Index. Fr. 
2,400. 


The appearance of the first Annuaire Francais de Droit International 
is an exciting and rewarding event. Under the editorial direction of 
Madame Paul Bastid and MM. Georges Fischer, Luc Muracciole, and 
Daniel-Henri Vignes, the volume is published by the French Group of 
Former Students of the Hague Academy of International Law, with the 
collaboration of the French National Center of Scientific Research. One 
may rejoice with Gilbert Gidel, who contributes the preface to the volume, 
that France has henceforth her Annuaire de Droit International. 

Although the annual publication will provide full coverage on inter- 
national juridical problems interesting France, its scope is more broadly 
conceived to include the entire domain of international law and the ‘‘con- 
Stitutional law’’ of international organizations. 

The 1955 Annuaire contains twenty-four articles totaling 257 pages. 
The titles of eleven of the articles appear to relate to particular treaty situ- 
ations, but the articles themselves are of more general interest. One of the 
most valuable articles—by Professor Maxime Chrétien of the University of 
Strasbourg—is modestly entitled a ‘‘Note documentaire” on the fiscal 
immunities actually enjoyed in France by foreign diplomatic and consular 
agents. It is an illuminating study of the practice of a state and an ex- 
ample of the type of research which would provide most useful ‘‘raw ma- 
terials” for the craftsman in international law. Professor Maurice Flory 
contributes a comprehensive study of the law relating to foreign military 
bases, dealing not merely with the status of forces, but with the wide variety 
of legal problems involved. Writing on “‘L’Affaire de la Légation de 
Roumanie à Berne,’’ Paul Louis-Lucas finds that the Swiss Government 
failed to use due diligence in ejecting the Rumanian dissidents who had 
seized the Rumanian Legation in Berne. Daniel-Henri Vignes finds that 
an examination of the 200 decisions of the Franco-Italian Conciliation Com- 
mission established pursuant to the Peace Treaty of 1947 with Italy reveals 
that the Commission is more a court than a conciliation commission. Other 
articles deal with the status of Germany, Austria, Berlin, Tunis, the Saar, 
Viet-Nam, Formosa, Panama and the peaceful uses of atomie energy. If 
the articles do not always display the high standards of legal analysis found 
in contributions to the British Year Book of International Law, they are 
nevertheless welcome, interesting and informative. 

Of exceptional value to students of international law is a section of some 
400 pages devoted to ‘‘Chroniques,’’ divided into seven parts. Part I is 


970 
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devoted to international jurisprudence. Cases are summarized rather than 
textually reproduced, and, in the French tradition, are followed by ex- 
tensive notes doctrinales. For example, the Nottebohm Case in both phascs 
is summarized in 5 pages while 10 pages are devoted to a signed analysis 
thereof, There follow signed digests and notes on decisions of the United 
Nations Tribunal for Libya, the Administrative Tribunals of the Unitcd 
Nations and of the International Labor Organization, the Court of Justice 
of the European Coal and Steel Community and the Court of Appeal of tis 
International Tribunal of Tangier. 

Part II of Chroniques is devoted to selected legal problems of the Unitc:1 
Nations and its specialized agencies; for example, a note on the compete: 2 
of the Secretary General. Surprisingly, the work of the International la.7 
Commission is inadequately treated in less than 7 pages and contains r> 
texts. Some 90 pages in Part III deal with the ‘‘ Organization of Burove ' 
—the Council of Europe, 0.E.E.C., NATO, Eastern European Organizi:- 
tion, Inter-Governmental Committee on Migration and Central Commis-ic : 
for the Navigation of the Rhine. 

Part IV, entitled ‘‘Principal Texts of Interest to Public Internetion:1 
Law,’’ does not contain texts but citations to or analyses of the conten’s 
of documents. It is not arranged alphabetically. Part V presents €0 
pages, rich with quotations, of decisions of French courts involving ques- 
tions of public international law during the year 1954. Internation: 1 
lawyers everywhere will welcome this as one of the most important cozi- 
tributions of the Annuaire. It is only to be regretted that the quotat‘or: 
from cases are set forth in microscopically small print. A section follov 3 
on French practice concerning public international law. It is devoted 19 
texts or quotations from or commentaries on French diplomatie note- 
replies to parliamentary interpellations, communiqués and other officicl 
materials, and is arranged alphabetically. Some 80 pages are then givc1 
over to a Chronology of events of interest to international lawyers durirg 
1955. To the reviewer, this is the least valuable part of the Annuaire, and 
the 80 pages could be better used to publish the annual reports of the Inter- 
national Law Commission or some of its valuable documentation. 

A useful section on documents is followed by one of book reviews. Cf 
great utility is a 37-page Bibliographie systématique of works and articles 
on public international law published in the French language. <A note oa 
Instruction in Public International Law in France informs us that irtc-- 
national law has become almost an obligatory subject for French law 
students since 1954 and lists the law schools giving instruction therein wit.: 
the names of those teaching the subject. The volume concludes witk cei 
index, a table of eases cited and a list of documents cited. 

Although the Editorial Committee refers to the 1955 Annuaire France's 
as something of an experiment, it is a distinguished addition to the too's 
which a craftsman in international law will find indispensable. 


Hersert W. Briccs 
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The British Year Book of International Law, 1954. H. Lauterpacht (edi- 
tor). London, New York, Toronto: Oxford University Press, 1956. pp. 
viii, 546. Index. $12.00. 


With this 31st issue of the British Year Book of International Law, 
Professor H. Lauterpacht relinquishes his editorship because of his election 
to the International Court of Justice. Under his distinguished editorial 
direction the British Year Book has become the foremost annual in the 
field of international law. It is fortunate that a worthy successor as 
Editor has been found in Professor C. H. M. Waldock, Chichele Professor 
of International Law at Oxford. 

To the current volume Professor Waldock contributes a masterly ex- 
position of ‘‘The Plea of Domestice Jurisdiction before International Legal 
Tribunals.” Sir Gerald Fitzmaurice continues his invaluable series on 
“The Law and Procedure of the International Court of Justice,’’ dealing 
primarily with the Anglo-Norwegian Fisheries Case. Mr. C. Wilfred 
Jenks, in ‘‘The Scope of International Law,” argues that current develop- 
ments require a conception of international law as ‘‘the common law of 
mankind’’ rather than the traditional law of inter-state relations. Mr. I. 
C. MacGibbon follows his article of last year on the part of protest in 
international law with a companion study on ‘‘The Scope of Acquiescence 
| in International Law.’’ Dr. Egon Schwelb discusses ‘‘The Amending Pro- 
cedure of Constitutions of International Organizations,” and Mr. F. A. 
Vallat, ‘‘Voting in the General Assembly of the United Nations.’’ Mr. 
es B. Lyons, in ‘‘Personal Immunities of Diplomatic Agents,” advocates a 

most restrictive approach which would deny personal inviolability to 
diplomats and deprive them of many privileges and immunities customarily 
enjoyed by them. Professor R. R. Baxter discusses ‘‘Passage of Ships 
through International Waterways in Time of War,’’ and Dr. G. P. Barton, 
“Foreign Armed Forces: Qualified Jurisdictional Immunity.’’ For stu- 
dents of the conflict of laws, there are ‘‘The Time Element in the Conflict 
of Laws” by Dr. F. A. Mann and ‘‘Polygamous Marriages in English Law’’ 
by Mr. I. M. Sinclair. 

There are interesting Notes by Mr. Clive Parry on ‘‘International Law 
and the Conscription of Non-Nationals,’’ by Mr. J. E. S. Fawcett on ‘‘The 
| Exhaustion of Local Remedies: Substance or Procedure?’’, and on ‘‘The 
Notion of Political Offences and the Law of Extradition.” The volume 
concludes with sections on decisions of English courts on public and private 
international law, and with book reviews. 

Like its predecessors, this issue of the British Year Book promises to 
become well worn with constant reference as the years progress. 

Herpert W. BRIGGS 





Annuaire Suisse de Droit International, 1954. Société suisse de droit inter- 
national. Vol. XI. Zürich: Editions Polygraphiques S.A., 1956. pp. 
364. Sw. Fr. 29.10. 


Volume XI of the Swiss Yearbook of Iniernational Law contains two 
articles in German, two in French and one in Italian. Dr. E. Zellweger 
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contributes interesting information on Swiss practice with reference v 
recognition of new states and new governments in ‘‘Die Vélkerrechtiic.: 
Anerkennung nach Schweizerischer Staatenpraxis.’’ Dr. W. Niederer qd’ 
cusses confiscation in relation to certain provisions of Swiss law in ‘‘ Hini:; 
Grenzfragen des Ordre Public in Fällen Entschidigungsloser Konfisk- 
tion.” In ‘‘ Les Causes de Rappel des Agents Diplomatiques,’’ Dr. Georg. 
Perrenoud attempts a classification of reasons given for the recall . 
diplomatic agents. Dr. Pierre Freymond, writing on “‘ Les ‘Décisions’ C 
V0.H.C.E.,’’ discusses the relation of ‘‘decisions’’ taken by the Organiz.. 
tion for European Economie Cooperation to ‘‘treaties,’’ since they cft 
have similar legal consequences. In “‘Conoscenza e interpretazione «a. 
diritto straniero,’’ Dr. Gerardo Broggini makes a brief comparative sti , 
of Italian, German, Austrian, French, Swiss, English and United Sint - 
legal practice with reference to proof and interpretation of foreign law. 

The second half of the volume contains a section, sometimes in Frew : 
sometimes in German, by Professor Paul Guggenheim on recent develo: 
ments in publie international law. Topics treated include a discus.io. .. 
Swiss neutrality in relation to the establishment in Geneva of a Europec: 
organization for nuclear research. There follows a section which tis~ 
with citations, international agreements entered into by Switzerland 
1952 and 1953. In addition to book reviews, there are two fifty-pa:: 
sections (mostly in German) containing the texts or digests of Swi. 
judicial decisions on public and private international law. 

More restrained in size and scope than the Annuaire Francais de Dre: 
International or the British Year Book of International Law, the Anni i+ 
Suisse de Droit International is, like them, characterized by the hiche. 
standards of legal scholarship and is a valuable and useful annual. Into 
national lawyers in countries not supporting reviews or journals on inic- 
national law might well emulate the Swiss example by publishing a mcd. 
annual volume on international law and national practice relative there‘: 

Herzsert W. Bricos 


$ 


Tratado de Direito Internacional Publico. Vol. I. By Hildebrando Ac 
cioly. (2nd ed.) Rio de Janeiro: 1956. pp. xxiv, 665. Index. 


This is the first volume of a second edition of the Treatise on Interna 
tional Law by the distinguished Brazilian jurist, first publisbed in Porta 
guese in 1933, then in French in 1940, and then in Spanish in 1945. ` 
some degree the successive versions of the original Portuguese might -> 
described as new editions, for the author took advantage of the transla 
tions to bring the earlier treatise up to date. But in the present ‘‘se:o.: 
edition” he departs substantially from the first edition, altering the cli. £ 
fication of the material and presenting a new and more constructive 92 
proach to the subject. 

This first volume, after surveying the theory of international law, ` 
bases, sources, relations to internal law, historical development and cod ñez 
tion, undertakes to analyze the various aspects of ‘‘States’’ as internatior2 
persons, their formation and recognition, transformation and extinctic. 


rights and duties, responsibility and jurisdiction; and this is followed 1.: 


Lagat be 
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separate chapters on the representative organs of international relations 
and on international agreements. In each of these fields the revision is 
far-reaching, marking, as the author says, the adaptation to new currents 
of ideas and to the development of positive law. Two other volumes are to 
follow, to complete the treatise. 

The distinguishing feature of the work of the Brazilian jurist, who as 
Counselor of the Foreign Office speaks with a greater than usual degree of 
authority, is its encyclopaedic survey of the opinions of writers and the 
balanced judgment with which the author reaches his conclusions. Here is 
a statement of international law, not as understood by the United States, 
in the manner of C. C. Hyde’s treatise, but as understood by Brazil, or 
rather by a Brazilian who, like Professor Hyde, is competent to interpret 
the traditions of his country. North American scholars will be surprised 
to find how closely the interpretations of international law by the two 
countries coincide. The Brazilian tradition may perhaps rely more upon 
principles of abstract morality, ascribing to nations the principles normally 
attributed to individuals; while the American tradition may rely upon the 
general welfare of the international community without attributing to it a 


| moral character; but the two points of view converge, both being based 


upon implicit recognition of a higher law than that of immediate national 
interest. 

The author disclaims any originality in his treatise. But perhaps we 
have passed the time when originality was possible. What we need today 
is good judgment in estimating conflicting national claims and in extracting 
a rule of law from the opinions of the leading jurists; and this the author 
gives us in full measure. 

A translation will surely be in order when the work is complete. 

C. Q. Fenwick 


| Non-Intervention. The Law and Its Import in the Americas. By Ann 


Van Wynen Thomas and A. J. Thomas, Jr. Dallas: Southern Methodist 
University Press, 1956. pp. xvi, 476. $8.00. 


The battle against United States intervention goes like a leitmotiw 
through the history of Pan America. At Havana in 1928 it threatened to 


| disrupt Pan America. To concede non-intervention was, therefore, one of 


the first concessions the good-neighbor policy had to make. That explains 
why the principle of non-intervention is one of the cornerstones of the law 
of the O.A.S. Hence it is a great merit that the authors have dedicated a 
massive work to the study of the problem of intervention and non-interven- 
tion from all angles, and with particular regard to the O.A.S. The study is 
conceived as a legal study—no easy task, in view of the fact that the topic 
is overcharged with politics and emotions. Long ago the Marquis de 
Talleyrand, with typically French irony, stated that non-intervention means 
about the same thing as intervention. Who would not recall this word, 
when he thinks of the London Non-Intervention Committee in the Spanish 
Civil War? 

The first book treats the historical evolution of the American doctrine of 
non-intervention. The second book investigates the legal essence of inter- 
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vention and its legality or illegality. The third book studies the mosi 
important grounds of intervention (civil war, recognition, propagande, 
protection of citizens abroad and of their property, intervention for democ- 
racy, humanitarian intervention, asylum as intervention, economie inter- 
vention, counter-intervention). 

The treatment is very exhaustive, making use of all the cases, treaties end 
a great deal of literature. Three appendices give the text of the Chariez 
of Bogotá, the Rio Treaty and the Pact of Bogotá. There is an elah 
orate index. The work is a great endeavor, forcing the authors to ramb! 
over a great part of international law and to treat every problem unie: 
three aspects: general international law and the particular internationa 
laws of the U.N. and the O.A.S. The authors study the problems of in‘ cr 
vention by a single state or a group of states, collective intervention, co! 
lective non-intervention (‘‘domestice affairs’’), collective self-defense, cot- 
lective sanctions. In the course of their investigations, the authors hive ts 
interpret the norms of the 0.A.S. sometimes on points hitherto not taxe. 
into consideration. 

While it is impossible, within the framework of a book review, to give .. 
full exposition of the treatment of every problem by the authors and, le. 
so, a criticism of this treatment, this reviewer has, of course, some point: 
in which he cannot agree with the authors. Only a few indications can b2 
given here. The authors, for example, give (pp. 322-823) a brief résum4 
of the Nottebohm Case, but without a word of criticism, whereas such ap- 
praisal is urgently needed, as it is impossible, even with the best will, to 
agree legally with the majority opinion. The authors speak (pp. 79 £.\ œ 
self-defense making intervention legal. But, as their reliance on the 
Caroline Case shows, they are not dealing with self-defense, but with necc-- 
sity (in German: ‘‘Notstand,’’ not ‘‘Notwehr’’). Under the law of svl’- 
defense a state has a right to protect itself against an illegitimate atiacs 
by another state; such was not the case in the Caroline affair. The famor: 
words of Daniel Webster define the exercise of necessity, not of self-defense, 
Whereas self-defense is a right, intervention under necessity is not a rizht, 
but merely excusable. 

The authors correctly state that collective interventions and collective 
sanctions for the protection of international law are a necessity in a system 
in which individual intervention is nearly absolutely prohibited. But 
throughout they make the mistake of considering ‘‘collective security” €s 
a system of enforcing international law. Aside from the fact that the iv- 
tended system of collective security in the U.N. is non-existent, and apa”! 
from the fact that enforcement measures ordered by the Security Counci., 
even if it could function effectively, do not, contrary to Article XVI of th: 
Covenant, necessarily constitute sanctions in the legal sense, such eufcrcr- 
ment measures are not designed against a breach of international law in 
general, but only for the maintenance and restoration of peace, i.c., Oxs 
very particular breach of particular international law. The Secvri‘y 
Council cannot enforce the peaceful settlement of disputes, peaceful 
change, or the upholding of international law, apart from a breach of tl: 
peace or an act of aggression. 
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Neither U.N. nor O.A.S. have norms or machinery for collective sanc- 
tions to uphold international law as such, apart from repressing aggression; 
nor have they procedures for guaranteeing the peaceful settlement of all 
international conflicts; for, as the authors must recognize, the Pact of 
Bogota is a failure practically and theoretically; that explains why so few 
states have ratified it. 

In a system in which it is nearly absolutely forbidden for any state 
to take the law into its own hands, a quasi-federal collective enforcement 
of the law through the community is inevitable in order to avoid anarchy. 
But such enforcement does not exist. This writer has asked in a recent 
study: What can the United States do, in face of the illegal claims of cer- 
tain Latin American states to a two-hundred-mile limit of territorial waters, 
to uphold its own rights under international law and to defend the funda- 
mental principle of the freedom of the seas? 

Non-intervention, as the authors say, is the corollary of national sov- 
ereignty. But the tendency of international organizations is to restrict 
or even partially to transfer national sovereignty. The O.A.S., by en- 
hancing national sovereignty more than the U.N., is, therefore, even a 
looser organization than the U.N. of sovereign states where, in consequence, 
the working of the system is, in the last analysis, based on the good faith 
and the voluntary co-operation of the sovereign members. 

Much would have to be said about the authors’ ‘‘frank axiological ap- 
proach.’’ The best critique of this approach is given on pages VII, VIII 
of the foreword by Cueto Rua strictly in terms of Hans Kelsen. If we 
could accept, e.g., the authors’ ‘‘frank axiological approach,” as far as 
recognition and maintenance of democracy are concerned, continuous inter- 
vention in the many Latin American dictatorships, non-recognition, or 
severance of diplomatic relations would be the logical result. It is suf- 
ficient, in order to quote not the United States, but a Latin American state, 
to recall that Costa Rica refused to take part in the Caracas Conference, 
because, as she stated, ‘‘she is not willing to send a delegation to a country 
where human rights are not respected.’’ 

These critical remarks by no means prevent this reviewer from recogniz- 


i ing the importance and value of the work under review and from congratu- 
lating the authors upon. their great and very valuable effort. 


Joser L. KUNZ 


Annual Digest and Reports of Public International Law Cases, 1948. 
Edited by H. Lauterpacht. London: Butterworth and Co., 1953. pp. 
xxviii, 706. Tables of Cases. Index. 70 s. 


Annual Digest and Reports of Public International Law Cases, 1949. 
Edited by H. Lauterpacht. London: Butterworth and Co., 1955. pp. 
xxiv, 613. Tables of Cases. Index. 70 s. 


The aim of the editor of these volumes is to show the development of 
international law by decisions of international and national courts and 
tribunals and thus to supply the practitioner and the student with a ready 
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means of access to international case law. There is no substantial char sc 
in the classification of topics as printed in previous volumes. The editor 
continues to follow the policy of ‘‘reproducing verbatim those parts of thc 
reports which bear upon international law and the contents of which just-fy 
quotation in full.” 

The 1948 volume includes two decisions of the World Court and alse 
decisions of the military courts in Japan, Belgium, France, Germany, Italy, 
The Netherlands, and the Netherlands Indies. It also contains decisions. 
of the national courts of thirty countries, including Pakistan, Burra, 
Egypt, Malaya, Hong Kong, Israel, Sarawak and one case from the Sovict 
Union. Of the Latin American countries Argentina, Brazil, Colombia, 
Uruguay and Mexico are represented. One half of the volume is given over 
to decisions on the law of war, which accounts for double the size of it- 
predecessor. It is the ‘‘most comprehensive volume of the Digest publishca 
so far.” 

Inter alia, it contains an abstract and an extract of the dissenting opinion 
of Justice Pal of India of the International Military Tribunal in Japa 
(pp. 375, 488). It may be noted that ‘‘illegal war’’ was held to be actual 
war and the laws of war applicable (p. 419). A declaration of war by 
Burma while occupied by Japan was held to be of no effect (p. 537). In 
the case of In re Vera the Mexican Supreme Court held that the Mexican 
Constitution makes treaties subject to it (p. 328). This volume is particu- 
larly interesting in respect to the subjects of the law of war covered by it, 
beginning with the Right of War, then Legality of War, Belligerent Forces, 
Effect on Treaties and Contracts and so on. Belligerent Occupation is the 
largest section, covering 167 pages. 

Several decisions of inferior courts are noted. As to the value of de- 
cisions of such courts, reference is made to the writer’s review of the 1947 
Supplemental Volume in this Journan, April, 1948, p. 516. 

The volume for 1949 contains two decisions of the World Court—thc 
Corfu Channel Case and the question of Injuries in the Service of the 
United Nations. There is a decision of the Special Tribunal of UNESCO 
on a question of re-election of an outgoing member (p. 331). The volume 
also contains decisions of the national courts of 29 countries, including 
India, Mauritius, Morocco, Finland, Egypt. The Latin American countries 
are represented by decisions from Brazil, Chile and Mexico. There is 
none from the Soviet countries. 

The interesting nature of the contents of this volume is shown by a few 
topics taken at random from the headings—Continuity of States, Recos- 
nition of Governments, State Succession, Exemptions from Jurisdiction, 
Crimes Committed Abroad, Diplomatie Privileges and Immunities. Invi- 
dentally Case No. 1, page 1, would be clearer to the reader if the provisic is 
of the treaty, cited as general principles of international law, were quoted 
in a footnote. 

In the large war section (258 pages) some of the headings are: Definition 
of War, Meaning of War, Rights of War, Effect of War on Treatics, 
Enemy Character, Status of the Hague Regulations, Punishment of Wer 
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Crimes, Termination of War, Belligerent Occupation (139 pages), General 
Eisenhower’s Proclamation on Entering Germany (p. 486). Finally, there 
are sections on Warfare at Sea, Prize Law and Contraband. 

The opinion in the Ministries Trial before the United States Military 
' Tribunal at Nuremberg (p. 344) considered many interesting questions: 
Legality of Aggressive War, Doctrine of tu quoque, Individual Responsi- 
bility for Crimes against Peace, Self-Defense and Military Necessity, 
Guerrilla Warfare, Persecution of Civilian Population, Conscription of 
Foreign Nationals, Plunder of Public and Private Property. The dis- 
senting opinion of Judge Leon Powers, summarized in 18 lines (p. 361), 
might well have been reported more fully. 

L. H. WooLseY 


Fontes Iuris Gentium. Post V. Bruns. Edidit C. Bilfinger, Direktor des 
Max-Planck-Instituts fiir ausländisches öffentliches Recht und Völker- 
recht. Series A, Sectio II, Tomus III. Köln-Berlin: Carl Heymann’s 
Verlag, 1956. pp. xx, 250. DM.23. 


Tt is of interest to international lawyers that the Fontes Iuris Gentium 
is being continued. The publication began, it will be recalled, in 1931, 
and was planned in four series: (1) decisions of international courts and 
of the highest national courts concerning international law; (2) diplomatie 
correspondence; (3) opinions and decisions of international organizations 
other than courts; (4) treaty clauses. In each case, the procedure is to 
distribute excerpts, in quotation, from the various sources, under the 
various topics of international law. Everything is in German, French and 
English. The series was begun under the editorship of Viktor Bruns. 

The current volume handles in this fashion the decisions of German na- 
tional courts in the four zones, the Reichsgericht having been dissolved 
during the occupation of Germany up to October 1, 1949. Part I contains 
headnotes: it is divided into a General Part, under the headings of General 
Principles, International and Municipal Law, Subjects of International 
Law, Sovereignty of States, Nationality, Succession of States, Violations 
of International Law (by states and by individuals), and War; and a 
special part under the heading, Extension of German Sovereignty after 
December 31st, 19837; The War of 1939-1945; Occupation of Germany 
between 1945 and 1949, and Legal Status of Germany in that period. Part 
II contains quotations from the opinions for which headnotes were given 
in Part I. 

The editors observe that, though these opinions do not have the weight 
of those of the Supreme Court, they provide lines of approach to the 
solution of novel problems of international law which arose from the 
peculiar situation of Germany. Some of the statements are indeed novel; 
it is a temptation to quote them, but space does not permit this. In gen- 
eral, the Fontes provide a useful, compact and convenient guide to ma- 
terials. 

CLYDE EAGLETON 
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History of Prisoner of War Utilization by the United States Army 1776- 
1945. By George G. Lewis and John Mewha. Washington, D. C.: De- 
partment of the Army, 1955. pp. xiii, 278. Bibliography. Appendix. 


“For Satan,” as Isaac Watts wrote, ‘‘finds some mischief still for idle 
hands to do.” The applicability of this wisdom to prisoners of war is 
a lesson which must apparently be relearned with each new war. The 
riots in prisoner-of-war camps of the United Nations Command during 
the Korean conflict may be attributed in part to failure to heed this maxim. 

Colonel Lewis and Captain Mewha of the Office of the Chief of Military 
History of the Department of the Army are responsible for a scholarly 
and well-documented historical survey of the employment of prisoners by 
the United States Armed Forces, Government, and private persons from the 
Revolutionary War to World War II. A supplementary study of practiccs 
in the Korean War is promised. The present work is not confined to irc 
labor of prisoners, but ranges widely over problems of exchange, pzrole, 
evacuation, discipline, pay, and other matters affecting prisoners. It is 
particularly valuable in shedding light on the factual background of 10a 1y 
legal questions, such as the status of ‘‘Disarmed German Forces’’ (pp. 236- 
239), the circumstances under which evacuation may be delayed (pp. 213 
and 216), punishments affecting food (pp. 62, 151, and 233), and, of 
course, the labor which prisoners may lawfully be required to perform. 
Despite occasional errors (President Lincoln did not, as stated on page 31, 
request Francis Lieber to prepare General Orders No. 100; the 1914 edi- 
tion of the Rules of Land Warfare is incorrectly indicated at page 72 to 
have been in effect in 1941), inadequate proof-reading, and a somewhat 
pedestrian style, Lewis and Mewha’s study is a helpful and genera'ly 
reliable guide to United States practice regarding prisoners. If its moval 
is observed by the ‘‘General Staff officers” and ‘‘industrial and militery 
mobilization planners of the future,’’ to whom the authors have primarily 
directed their remarks, their study should enable the United States to 
avoid some of the errors of the past. 

With the coming into force as to the United States of the Geneva 
Prisoners of War Convention of 1949 earlier this year, there arises a new 
problem of interpreting Article 50 of the convention, which substitutes a 
list of permissible types of labor for the prohibitions of the 1929 Conven- 
tion, but makes many permitted types of work subject to the condition 
that they have ‘‘no military character or purpose.’ While it is doubt/ul 
that the drafters of the convention intended a fundamental change in the 
substantive law on the subject, new problems of interpretation have becn 
created. Careful consideration of this volume will be essential to € 
proper understanding of these questions. R. R. BAXTEF 


Der Rechtsstatus des Souverinen Malteser-Ritter-Ordens. By Georg BR. 
Hafkemeyer. Hamburg: University of Hamburg, 1955. pp. xvi, 15L 


Based on a large literature, this small book under review treats cx- 
haustively the status of the Sovereign Military Order of St. John of 
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Jerusalem (of Malta) in international law. Starting from an analysis of 
the concept of sovereignty and of its historical development, the author gives 
the history of the Order from its foundation (1048) in the Holy Land (to 
1291), on Cyprus (1291-1309), as territorial sovereign of Rhodos (1309- 
1522), on Malta (1530-1798) and since, and discusses its position in inter- 
national law at each of these different periods and at the present time. 

The author shows that today the highest courts of some countries 
have recognized the sovereignty of the Order, that the Order has concluded 
treaties with some states, that it exercises the right of legation vis-a-vis 
some Catholic states, claims neutrality for its institutions in times of war 
and treats with general international organizations.* 

It is correct that the author distinguishes the two sides of the Order: 
as a Catholic religious order, subject to the Holy See; and as a supra- 
national functional organization, sovereign as such. He is equally correct 
in distinguishing the Order’s sovereignty as a state (on Rhodos) from its 
sovereignty as a supra-national organization; the latter continues, although 
the state no longer exists, just as the sovereignty of the Holy See is inde- 
pendent from its former sovereignty over the Papal State. But there is a 
great difference which the author fails to make clear. The Holy See is 
a person in general international law. The Order is not only an interna- 
tional person sui generis, but is also such person only in relation to the 
states which recognize it. It is a person in particular, not in general, inter- 
national law. ; 

Joser L. Kunz 


The Asian-African Conference, Bandung, Indonesia, April 1955. By 
George McTurnan Kahin. Ithaca: Cornell University Press, 1956. pp. 
vii, 88. $2.00 cloth, $1.25 paper. 

The Indian Yearbook of International Affairs, 1954. Charles Henry Alex- 
androwicz (ed.). Published under the Auspices of The Indian Study 
Group of International Affairs. Madras: University of Madras, 1954. 
pp. ix, 454. Rs. 10. 

The United Nations and Pakistan. By Mushtaq Ahmad. Karachi: Paki- 
stan Institute of International Affairs; New York: Institute of Pacific 
Relations, 1955. pp. iii, 162. $2.00. 


Dr. Kahin, the noted author of Nationalism and Revolution in Indonesia, 
attended the Bandung Conference in April, 1955, as a scholarly observer 
who enjoyed press status. He also spent the next month in New Delhi, 
Rangoon, Karachi, and Cairo, where ‘‘a number of Asian and African 
leaders, most of them delegates to Bandung, discussed with him their 
views of the Conference and its background’’ (p. v). His data, interpre- 
tation, and conclusions in this compact and thoughtful study bring the 
conference and its preliminaries to life and provide a valuable guide to the 
thinking of Asian leaders on the new role of non-Communist Asia in world 
diplomacy. It also indicates their areas of agreement on key issues and 


1See article on this subject by A. C. Breycha-Vauthier and M. Potulicki, in 48 
AJLL, 554 (1954). 
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their ‘‘much fuller and more realistie understanding of one another’s 
point of view,’’ including the differences among the Colombo Powers. 
It values the educational function achieved ‘‘as between China and thoso 
countries which previously had little or no contact with her’’ and in 
acquainting Chou-En-lai with the realities of China’s international environ- 
ment’’ (pp. 35, 36). In spite of strains and stresses at Bandung, the 
author concludes that the expectations of the sponsoring Colombo goverr- 
ments were ‘‘more than fulfilled’’ in terms of their foreign policy objectives, 
referring, for instance, to the belief of the Colombo leaders that ‘‘cs a 
result of the conference it would be easier for China to develop diplomatic 
independence of Soviet Russia’’ (pp. 36, 87). The voice of Africa, how- 
ever, was not very prominent, though the author refrains from saying so. 
Dr. Kahin does not draw conclusions for American foreign policy, bui te 
does provide food for thought. The valuable Appendix contains the text., 
or substantial excerpts, of speeches at, or afterwards on, Bandung, by 
President Soekarno, Prime Minister Nehru, and Premier Chou-En-lai, and 
of the Final Communiqué of the conference. A close study of these 
speeches is an education in itself. The index is very helpful. 

The 1954 volume of the valuable annual guide to Indian scholarly thought 
on international affairs offers a variety of twenty-four contributions in 
the fields of history, economics, international and comparative law, Indian 
problems and present-day international relations. In form, they range 
from essays to detailed studies with exhaustive documentation. The abie 
editor of the Yearbook, Professor Charles Henry Alexandrowicz, offers a 
challenging interpretation of ‘‘Grotius and India.” Other inquiries 
unfortunately not all can be mentioned in a brief review—include ‘‘Nepal 
and Indo-Nepalese Relations,” by the late G. S. Bajpai; ‘‘The Indian 
States and the Linguistic Problem,” by D. V. Gundappa; ‘‘Indian Eco- 
nomic Progress,” by Vera Anstey; ‘‘The ECAFE and the Economie Recon- 
struction of South-East Asia,” by R. Balakrishna and D. Bright Singh; 
“Early Indian ‘Imperialism’ in the Far East,” by K. K. Pillay; “A 
Note on Udasina—Neutrality in Ancient India,” by K. K. R. Sastry; 
‘Cultural Relations between India and China in the Past,” by Chou 
Hsiang-Kuang; ‘‘China and the United Nations,” by Nagendra Singh; 
“The Problem of Korea,” by L. M.; ‘‘The Judiciary in Pakistan,” by 
Alan Gledhill ; ‘‘ Constitutional Problems of the Colombo Powers,” by A. K. 
Srinivasamurthy; ‘‘India and the Commonwealth,” by V. V. Parthasa- 
rathi; and ‘‘The Law of Extradition in India,” by A. Palaniswami. The 
book also contains the text of the Indo-French agreement concerning 11.° 
cession of French possessions in India, the text of eight letters from tic 
Indian Ministry of External Affairs to the French Ambassador acceptir 
complementary French proposals; and a number of decisions by Indign 
courts in the fields of public and private international and constitutional 
law. The reviews of books, including American publications, provide the 
Western reader with insight into Indian thinking on subjects of common 
interest. 

Mr. Mushtag Ahmad, former Research Officer in the Pakistan Institu‘s 
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of International Affairs and now Assistant Editor of Karachi’s Morning 
News, competently surveys the structure and activities of the United Na- 
tions, with special reference throughout to Pakistan’s actions and interest 
in that organization. Particulars are furnished on Pakistan’s attitudes 
and policies, ranging from her ‘‘determined and fearless championship of 
the cause of the Arabs in Palestine” (p. 79), to her support of Tunisian 
and Moroccan aspirations for national independence (Algeria is not men- 
tioned.) It refers to Pakistan’s voting record on East-West issues prior 
to her gravitation to the West, and her policies in regard to Kashmir, Korea, 
and so forth. 

All this information is needed and welcome. However, we trust the 
author will forgive raised eyebrows on the part of American readers at 
his statement: 


The British air and naval bases in Ceylon, and the proposed American 
military aid to Pakistan, are a direct result of the fears entertained 
in these countries of possible Indian penetration and expansion rather 
than of a probable Communist invasion. (p. 31.) 


The Appendix contains the texts of the Pakistan-Turkish Agreement, 
Pakistan-United States Mutual Defense Assistance Agreement, the SEATO 
Treaty, all of 1954, and the Turco-Iraq Pact of 1955, as well as a bibliog- 
raphy and index. 

Jonn Brown Mason 


The International City of Tangier. By Graham H. Stuart. (2nd ed.) 
Stanford, Calif.: Stanford University Press, 1955. pp. xv, 270. $6.00. 


This issue is more like a second volume than a second edition of a stand- 
ard work. When it was first published in 1931, the 1923 Statute of Tangier 
(modified in 1928) was in operation, and Professor Stuart devoted his pages 
to Tangier history and the evolution of political problems and structure 
after the General Act of Algeciras of 1906. The rivalries which resulted 
in the elimination of Germany, the emergence of the French Protectorate 
and Spanish Zone in Morocco, made it clear that Tangier could not be left 
to either France or Spain and by its location opposite Gibraltar should be 
internationalized. The first edition sets forth this background in order 
to discuss the draft convention of 1914, which was shelved by the war, the 
production of the Statute of 1928, its modification to include Italy in 1928, 
the abnegation of the United States from the scheme, and its early opera- 
tion. The second edition compresses all this, brought up to date with new 
material, and then continues the story for another 25 years. 

Participation in the Statute was keyed to the General Act of Algeciras, 
France, Spain and the United Kingdom having made it, Italy having been 
admitted in the revision and the United States declining to adhere; 
Belgium, The Netherlands, Portugal and Sweden did adhere, and Moroeco 
itself was an ineluctible party. Tangier was run by the Legislative As- 
sembly, presided over by the Sultan’s Mendoub, under the Committee of 
Control (the Consuls General), without a voice from the population. How 
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this setup worked until Spain ran the city from 1940 to 1944 is objectively 
summarized. The United States used Morocco as a military base and be- 
came sufficiently aware of Tangier to join France, the United Kingdom ard 
the Soviet Union—which now declared itself in as an Algeciras party—in 
recasting the Statute at a conference in August, 1945, which almost elimi- 
nated Spain because of its wartime occupation of Tangier. Professor 
Stuart as a consultant, in collaboration with officials at Tangier, worked up 
a new and much better draft of a statute, that would give the city a real 
international government (pp. 152-155), but events sidetracked it. The 
independence movement in Morocco was burgeoning and Spain by 1952 
was again successful in gaining a voice in Tangier. The protocol of 
November 10, 1952, recasting the Statute was signed for the United States 
but not for the Soviet Union. At the same time a convention reorganizir? 
the international courts (appeals, first instance, criminal and police) was 
drawn up and the Algeciras parties (except the Soviet Union) signed or ad- 
hered to it, the United States adhering with the assertion that this amend- 
ment of the Statute implied no adherence to it. The postwar operation of 
the system is recounted and shows that Tangier should be run much better 
than it can be under the Statute. 

Since the book was published Morocco has achieved independence, bat 
binds itself to the obligations resulting from international acts concerning 
Morocco. Tangier will remain an international enclave in the country, 
and it is high time it was given the government it deserves. Stuart re- 
views its progress, actual and potential, and believes it has a promising 
future. What it needs is the junking of the 1923-28 Statute and its 
replacement by another, of which the 1945 draft of the author might well 
be the prototype. 

Denys P. MYERS 


The Shaping of American Diplomacy. Readings and Documents in Ameri- 
can Foreign Relations, 1750-1955. By William Appleman Williams. 
Chicago: Rand McNally and Co., 1956. pp. xvi, 1130. Index. 


This volume is a combination of selected articles dealing with the history 
of American foreign relations and documents relating to periods of Ameri- 
can foreign policy. The arrangement of material under eighteen headings 
and sub-headings, beginning with 1750 and ending with 1955, is ambitious 
and interesting. Naturally, it is selective, for even with eleven hundred 
pages of text it is impossible to include much. 

The reviewer has no quarrel with the choice of topical headings anc the 
selection of articles. She would, however, have liked to find scme article 
dealing with the national interest. It is hard to understand why the 
author and compiler chose to include bibliographical references to the 
articles and to reveal nothing concerning the source of the documentary 
material. Likewise, it is disappointing to find no reference to the outstand- 
ing bibliography in the field of American diplomacy. As this volume is a 
part of the publisher’s historical series, it is reasonable to expect that the 
usual techniques of historical method would be used throughout the volume. 
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This volume should be useful both as a reference work and as a guide to 
some of the important articles and historical documents in the field of 
American foreign relations. As such it should be particularly useful to 
the informed reader who has sufficient background to appreciate the ma- 
terials included and who needs to refer to such material. The very well- 
arranged table of contents will greatly expedite the process of locating 
material. 

The less informed reader—and the general reader—will no doubt miss 
the interpretative comments of an author. He will have, however, a handy 
reference work for his shelf of books. 

Mary E. BRADSHAW 


American-German Private Law Relations Cases 1945-1955. By Martin 
Domke. New York: Oceana Publications, 1956. pp. 127. Index. $3.50. 


For anyone interested in American-German legal relations, this little 
book is extremely valuable for reference. It brings together in convenient 
form the many cases that have arisen since 1945 dealing with private inter- 
national law problems growing out of German-American relations. A 
wide range of subjects is covered; in fact the scope of coverage is much 
more comprehensive than the chapter titles might indicate. 

The first chapter, ‘‘The Administration of Estates,’’ naturally stresses the 
problem of reciprocity of rights of inheritance which has proved so trouble- 
some in certain States, particularly California and Oregon. The chapter 
also deals with such matters as legislation, now adopted in several States, 
preventing transmission of legacies to beneficiaries in Communist-con- 
trolled countries; wills drawn with a view to avoiding governmental seiz- 
ure of legacies; rights of foreign executors; and presumption and proof 
of death. 

In the financial field the author deals at some length with questions re- 
lated to claims on German dollar bonds; problems raised by the so-called 
“vold clause’’; computation in dollars of German mark obligations as of 
differing dates; and foreign exchange controls. 

In a chapter headed ‘‘The Act-of-State Concept’’ are collected such 
problems as recognition or non-recognition of Nazi confiseatory legislation 
in suits brought in the United States, on the one hand, and in restitution 
proceedings in Germany, on the other; decisions of occupation courts in 
Germany; and recognition or non-recognition in Germany of confiscatory 
measures in the satellite areas. Another chapter collects the cases on ac- 
quisition and loss of nationality, domicile, residence, and exemptions of 
‘United Nations nationals’’ from German equalization of burdens levies. 
The chapter also deals with conflict of laws problems regarding the status 
of wives and children. Procedural questions, such as access to courts, 
requirements of security for costs, sovereign immunity, enforcement of 
foreign judgments and arbitral awards, and proof of foreign law, are next 
taken up. The final chapter deals with miscellaneous questions ranging 
from equitable interests in trusts (a concept foreign to German law) to 
extradition. 
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The text of the Treaty of Friendship, Commerce and Navigation between 
the United States and the Federal Republie of Germany, signed October 
29, 1954 (and which became effective July 14, 1956), is ineluded as ar 
annex, and throughout the book there is constant reference to its provisions 
and their applicability to the problem at hand. 

Whether one agrees in every instance with the thesis of the author is not 
so important as the fact that the discussion is supported by full citatior. 
of cases and commentaries. In this way one may glean from the foot- 
notes all the authorities, both German and American, dealing with orob- 
lems of a given nature. The reader may thus quickly locate the authorilic, 
which have dealt with the problem he is interested in. 

This book is highly recommended as filling a real need for those interes‘oc 
in current American-German relations involving problems in private inter- 
national law. 

JOHN M. RAYMOND 
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OFFICIAL DOCUMENTS 


COMMENTS BY CERTAIN GOVERNMENTS ON THE PROVISIONAL 
ARTICLES CONCERNING THE REGIME OF THE HIGH SEAS 
AND THE DRAFT ARTICLES ON THE REGIME OF THE 
TERRITORIAL SEA ADOPTED BY THE UNITED NA- 


TIONS INTERNATIONAL LAW COMMISSION AT 
ITS SEVENTH SESSION IN 1955 


Eprror’s Note—The texts of the Provisional Articles Concerning the 
Régime of the High Seas, including Draft Articles Relating to the Conserva- 
tion of the Living Resources of the Sea, and the Draft Articles on the 
Régime of the Territorial Sea adopted by the United Nations International 
Law Commission at its Seventh Session in 1955 are reproduced in the Jan- 
uary, 1956, number of this JOURNAL, pp. 194-235. 

At the request of the International Law Commission, the governments 
of Members of the United Nations were invited by the Secretary General 
to submit their observations on these draft articles in order to permit the 
Commission 


to prepare at its eighth session, in the light of these observations, a 
final report on the régime of the high seas, the régime of the territorial 
sea and related problems for submission to the General Assembly at its 
eleventh session, in 1956, as requested by General Assembly resolution 
899 (IX) of 14 December 1954. 


Replies received from twenty-four governments are reproduced by the 
United Nations in mimeographed form in U.N. Doce. A/CN.4/99 and seven 
addenda thereto (1956). These Comments by Governments contain materials 
of value on international law and the practice of states. Since it is not 
possible to publish all of the replies in the JOURNAL, the Comments of six 
governments—Sweden, Israel, United Kingdom, United States, Cambodia 
and Iceland—have been selected as of particular interest to readers of the 
JOURNAL. 

The Report of the International Law Commission covering its Highth 
Session will appear in the section of Official Documents of the January, 
1957, JourNaL.—H. W. B. 


8 SWEDEN * 


LETTER FROM THE MINISTRY FOR FOREIGN AFFAIRS OF SWEDEN 
DATED 4 Frsruary 1956 
[Original: French] 


By letter dated 24 August 1955 you invited the Swedish Government to 
submit its observations on the drafts—contained in the report of the 


* A/CN.4/99, p. 30. 
992 
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International Law Commission covering the work of its seventh session- ~ 
relating to the codification of certain parts of international law, i.e. the 
provisional articles concerning the régime of the high seas (chapter 11 
of the report) and the draft articles on the régime of the territorial s: a 
(chapter IIT of the report). 

The Swedish Government has studied the Commission’s drafts with 1 © 
greatest interest, and would like to express the following views. 


T. As regards the ‘‘ provisional articles concerning the regime of the hish 
seas,’’ the Swedish Government wishes to confine itself for the time being io 
the following comments. 

With respect to the right to fish (articles 24 et seq.), the Swedish Govern 
ment considers that the conclusion of an international convention «@ 1 
cerning fishing on the high seas would be particularly desirable, a: 
believes that the establishment of an arbitral commission, as proposed iy 
article 31, might serve a useful purpose. 

The provisions of article 29 granting the coastal State the right v.:' 
laterally to adopt measures of conservation are open, in the Swedisl 
Government’s view, to the most serious reservations. How will it be yos- 
sible to prove that there are fully appropriate scientific findings to srov’ 
that certain measures are necessary or advisable? That is a question wl ‘c’ 
may justifiably be asked. The measures adopted could, of course, be 
examined by an international organ; but such an organ might be koe i 
coming to its decision, and the delay might entail considerable losses. ' i: 
provision proposed in article 29 might lead to abuse, and in the Swe is 
Government’s view should be deleted. 

Article 34 concerns the right of States to lay telegraph or telephone ea dk - 
and pipelines on the bed of the high seas. But by modern technical m;t) - 
ods electric power too may be transmitted beneath the sea, through hic’ - 
tension cables. The Swedish Government considers that this pos:ib Vit: 
should be taken into account in drafting a provision on the subject. 

TI. As regards the rules of international law concerning the territori € 
sea, the first questions that arise are those relating to the breadth of t 
territorial sea and the base line for measuring it. The Swedish Cover: 
ment stated its position on these matters in its letter of 12 April 1955, a:: 
it still holds the same views. 

With respect to the new draft prepared by the International Law (Cc: 
mission at its seventh session, the Swedish Government desires to adc 4 
following observations. 

There are marked differences of opinion among States on these ques. e 
and experience has shown that a generally acceptable solution wi! 
difficult to achieve. Nor has the International Law Commission suce ec ` 
in embodying a definitive text on the breadth of the territorial sea n ‘ 
latest draft; it has merely set forth the following considerations: 


1. The Commission recognizes that international practice is not v: 
form as regards the traditional limitation of the territorial sea to th : 
miles; 
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2. The Commission considers that international law does not justify an 
extension of the territorial sea beyond twelve miles; 

3. The Commission, without taking any decision as to the breadth of 
the territorial sea within that limit, considers that international law 
does not require States to recognize a breadth beyond three miles. 


In formulating these propositions, the Commission’s apparent intention 
was to take into account the divergent opinions which have been expressed. 
on the matter. Since, however, these opinions are actually irreconcilable, 
the Swedish Government considers that the Commission’s propositions can- 
not be accepted as a statement of existing law, or as a useful basis for 
future solutions. 

The Swedish Government supports the Commission’s view that the limi- 
tation of the territorial sea to three miles is not based on uniform inter- 
national practice, since besides the three-mile limit international law also 
recognizes other limits, for instance four miles and six miles. The Swedish 
Government believes that Sweden’s four-mile limit may as justifiably be 
considered traditional as the three-mile limit fixed by some countries; and 
presumably the same applies to the six-mile limit applied by some other 
countries. The Commission states in its comment that the extension of the 
territorial sea to twelve miles does not constitute a violation of inter- 
national law; but this can only mean one thing: that such an extension is 
justified under international law. If that were so, however, these limits 
would clearly have to be respected by other States. The territorial sea 
is part of the coastal State’s territory, and, as stated in article 1 of the 
Commission’s draft, is subject to its sovereignty. One of the fundamental 
rules of international law is that States are bound to respect the terri- 
tories of other States. It is hard to conceive of any State territory which 
a few States would be bound to respect while other States would not. The 
Commission says in its comment that the claim to a territorial sea up to 
twelve miles in breadth may be supported erga omnes by any State which 
can show a historical right in the matter. This rule is so important that 
it might well have been embodied in the actual text of the rules formulated 
by the Commission, which as it now stands it really contradicts. 

The Swedish Government shares the Commission’s view that any exten- 
sion of the territorial sea beyond twelve miles infringes the principle of 
freedom of the seas, and is therefore contrary to international law. In 
connexion with the twelve-mile limit, the Swedish Government would point 
out that until recent years a territorial sea of twelve miles in breadth has 
been applied only in a few isolated instances, and to waters of little im- 
portance for international shipping. The Swedish Government feels that 
any extension of the territorial sea to twelve miles must be considered an 
exception, and that six miles is a maximum breadth claimed by enough 
States, and over a sufficient period of time, to be considered the breadth of 
the territorial sea recognized in international practice. Moreover, it should 
be borne in mind that the extension of the territorial sea to twelve miles 
practised in recent years by some States has elicited protests from other 
States. 
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Similarly, the Swedish Government does not believe that the views set 
forth by the Commission are calculated to provide a basis for a future 
solution of the question. A solution along these lines would mean that 
while each State would acquire the right to extend its territorial sca to 
twelve miles, the other States would not for their part be bound to recognize 
any extension of the territorial sea beyond the three-mile limit. A solu- 
tion of this kind might be termed a compromise, in that it would meet the 
conflicting views at present held. However, it would be no real solution, 
for it would tend to perpetuate rather than to reconcile the existing di- 
vergencies. The present state of uncertainty on the subject would there- 
fore persist, and constant disputes would arise, disputes which would indesd 
defy solution because both of the two mutually exclusive positions would De 
declared to be in conformity with international law. Let us assume, for 
instance, that a State fixes the breadth of its territorial sea at six miles ard 
prohibits foreigners from fishing within the zone thus delimited—a sicp 
which it would clearly be entitled to take if we follow the Commission's 
view—-and let us assume further that fishermen who are nationals of a 
State which refuses to recognize any limit in excess of three miles envae 
in fishing in the disputed zone. If these fishermen are arrested and fined 
by the coastal State, the other State will undoubtedly protest and support 
its nationals. How will an international court be able to rule on a dispute 
of this kind if both parties are able to base their case on international 
law? In the Swedish Government’s view, it is essential that the territorial 
sea to which a State is entitled should be respected by other States. 

The Swedish Government wishes to reiterate the opinion expressed in its 
letter of 12 April 1955: that the solution most likely to meet the conflicting 
views would be one which would grant States a certain freedom in estab- 
lishing the breadth of their territorial sea themselves, while at the san.c 
time restricting that freedom within rather narrow limits. 

The Swedish Government considers that the maximum breadth for tke 
extension of the territorial sea should be fixed at six miles, perhaps with 
the proviso that States which can show a historical right should be entitled 
by way of exception to claim a larger territorial sea. The Swedish Govern- 
ment feels that such a solution would be reasonably well in keeping with the 
present position in law. 

However, the outer limit of the territorial sea depends not only on tke 
breadth of the territorial sea but also on the base line from whieh it is 
measured. Article 5 of the Commission’s draft, concerning straight bass 
lines, is of particular importance in this connexion. 

The Swedish Government considers this article to be a distinct improvc- 
ment over the draft prepared by the Commission at its sixth session, par- 
ticularly because the provisions of paragraph 2 of the article, concerning 
the maximum length for such base lines, have not been retained. However, 
the Swedish Government still feels that the article is unduly complicated, 
and that it contains several conditions and reservations which serve no 
useful purpose. The most important provision in the article, in its view, 
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is that which states that the sea areas lying within the base lines must be 
sufficiently closely linked to the land domain to be subject to the régime of 
internal waters. This provision is based on the fact that it is primarily 
geographical conditions that make ‘‘internal waters’’ of a stretch of sea, 
and that these conditions are bound to have legal consequences. Stretches 
of water which are geographically linked to the land domain must obviously 
be treated juridically as part of the land domain; in other words, the geo- 
graphical and the juridical concepts of internal waters are identical. It 
follows, in the Swedish Government’s view, that the lines constituting the 
outer limits of internal waters must also, and on the same grounds as the 
land domain, serve as the base lines for measuring the territorial sea. If 
that be so, however, it is difficult to see how the other conditions laid down 
by the Commission for the drawing of straight base lines can be of any 
value. If the straight lines do not form the limits of internal waters, no 
economic interests peculiar to a region can, according to the provisions of 
the article in question, justify their use as base lines. If, on the other hand, 
the straight lines do form the outer limits of internal waters, it follows 
ipso facto that they must be employed as base lines for measuring the ter- 
ritorial sea. As the Swedish Government pointed out in its letter of 12 
April 1955, any other solution would lead to absurd consequences. The 
fact of the straight lines constituting the limits of internal waters is there- 
fore both a necessary and a sufficient condition for their use as base lines 
for measuring the territorial sea; and any mention in this connexion of 
circumstances necessitating a special régime is superfluous. Hence, it 
would be sufficient for article 4 to state that the breadth of the territorial 
sea is measured from the low-water line along the coast or from the straight 
lines constituting the outer limits of internal waters. Article 5 would then 
be redundant, and the same applies, in principle, to the provisions concern- 
ing bays, ports and the mouths of rivers. It might be useful to have a 
definition of ‘‘internal waters’’; this could be extracted from article 5 
(‘‘sufficiently closely linked to the land domain’’ etc.) and inserted in 
article 4. 

The Commission naturally attached considerable significance to the 
judgement of the International Court of Justice in the Fisheries Case be- 
tween the United Kingdom and Norway. However, the Swedish Govern- 
ment ventures to draw attention to Article 59 of the Statute of the Court, 
which provides that the decision of the Court has no binding force except 
between the parties and in respect of that particular case. Hence, while a 
judgement of the Court is law so far as the parties are concerned, it does 
not constitute international law. As for the general reasons and considera- 
tions upon which a judgment of the Court may be based, they affect other 
cases only in so far as they reflect generally recognized principles of inter- 
national law. In the case in point, for instance, the geographical reasons 
may be accepted without accepting the economie reasons. 

The Swedish Government believes that in drawing base lines geographical 
considerations alone should be applied, not economie factors. To draw base 
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lines for the purpose of extending the territorial sea to a point which wouli 
satisfy the coastal State’s economie interests could only lead to abuse. 
Such a method of delimiting internal waters has no foundation in existing 
law, nor can it be accepted from the standpoint of lex ferenda. The Com- 
mission’s stipulation that the sea areas lying within the base lines must be 
sufficiently closely linked to the land domain to be subject to the régime 
of internal waters would preclude the coastal State from arbitrarily draw- 
ing base lines by which sea areas that are not internal waters geographically 
would become internal waters. 

Unlike the territorial sea, which is a purely juridical concept—from th^ 
geographical standpoint the territorial sea naturally forms part of the high 
seas—the term ‘‘internal waters’’ is essentially a geographical concept. Tc 
turn part of the high seas into internal waters on economic grounds can 
no more be condoned, surely, than to change internal waters into hich 
seas or the territorial sea by applying a maximum length of, say, ten miles. 

The Swedish Government sees no need for a definition of the term 
“bay,” since this is a purely geographical concept which corresponds to the 
general acceptance of the term. It would be more to the point to define 
the conditions under which a bay could be considered internal watcrs. 
The Swedish Government considers that a bay should not be regarded as 
constituting internal waters unless it is a well-marked indentation and 
its coasts belong to a single State. The definition of the conditions under 
which a bay could be regarded as constituting internal waters might be 
taken from the provisions of article 7, paragraphs 1 and 2, concerning the 
term ‘‘bay.’’+ Accordingly, the Swedish Government considers that thc 
term ‘‘historical bay,” which implies that a certain limit is set on the 
breadth of bays, is both redundant and unwarranted. 

The Commission raised a question concerning the measuring of the 
territorial sea in bays the coasts of which belong to several States. In 
this connexion, the situation on the frontier between Sweden and Norway 
is of some interest. The frontier crosses a bay and then an archipelago 
situated outside the entrance to the bay. Under the terms of certain 
Swedish Orders on fishing and customs control, the base line for measuring 
the territorial sea outside the archipelago is constituted by a straight line 
connecting the outermost islet on the Swedish side with the outermost 
islet on the Norwegian side. However, this is a rather special case. 

As regards the other provisions of Chapter II of the Commission’s draft 
concerning the régime of the territorial sea, the Swedish Government refers 
to its letter of 12 April 1955. 

In conclusion, the Swedish Government wishes to point out that several 
provisions in both of the Commission’s drafts can obviously apply only to 
peacetime conditions. This point should be clarified in future conventions. 
In this connexion, article 8 of the Barcelona Statute of 20 April 1921 
on freedom of transit might serve as a model. 


1The Swedish Government feels that in principle no limit should be placed on the 
breadth of bays which can be considered as internal waters. 
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13. ISRAEL * 


TRANSMITTED BY A NOTE VERBALE FROM THE PERMANENT MISSION OF ISRAEL 
TO THE UNITED NATIONS DATED 21 Marcu 1956 


[Original: English] 
I 


The present observations are submitted in accordance with provisions 
contained in the Statute of the International Law Commission and in re- 
sponse to the invitation of the Secretary-General of the United Nations. 
By way of preliminary observation the Israel Government wishes to place 
on record its appreciation of the work which has been achieved in the field 
of the codification and progressive development of the international law 
regarding the high seas and the regime of the territorial sea by the Inter- 
national Law Commission, by its special rapporteur Professor J. P. A. 
Francois, and by the Development and Codification of International Law 
Division of the Secretariat of the United Nations. Whatever may be the 
ultimate outcome in these important spheres, there is no room for doubt 
concerning the high scientific value of the documents which have been 
prepared in connexion with these topics, and which serve, and will as- 
suredly continue to serve, as important signposts in connexion with the 
clarification of the legal aspects of the problem. At the same time the 
Government deems it necessary to place on record its view that regarded 
as a whole the complex of problems involved in these two topics is not 
solely or even predominantly of a legal character. The non-legal elements 
will, in due course and in the proper organs, have to be accorded a like 
degree of careful and penetrating study such as the International Law 
Commission has succeeded in giving to their legal aspects. 

A word of comment is ventured on the form of the Commission’s Reports 
in the hope that at its eighth session the Commission and its general 
rapporteur, as well as the Secretariat, will be able to give consideration to 
the somewhat technical problem about to be mentioned. The different 
kinds of administrative difficulties which stand in the way of the prepara- 
tion of the Commission’s reports and the rapid cireulation of the official 
summary records of the Commission’s deliberations are appreciated. But 
at the same time it is felt that the summary records of the Commission’s 
deliberations must be regarded as an integral part of its reports. Indeed, 
it is impossible to acquire complete understanding of the different formula- 
tions put forward by the Commission, whether in its Draft Articles or in 
its Comments, without careful perusal of the Commission’s deliberations 
preceding the final adoption of the Article or Comment in question. 
Furthermore, the system of incorporation of portions of comment by ref- 
erence to previous reports of the Commission has led to some unnecessary 
confusion, and it is requested that this system be abandoned. The Gov- 
ernment of Israel considers that it would be useful, both in connexion 
with the discussion on the Commission’s final draft which is due to be 
placed on the provisional agenda of the eleventh session of the General 


* A/CN.4/99/Add. 1, p. 12. 
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Assembly, and for any other discussions which might subsequently take 
place, were the Commission’s report, or an accompanying document prce- 
pared by the Secretariat, to set forth with great particularity and detail 
the full history of each Article and Comment, including a chronological 
survey of the different drafts and attendant proposals put forward durins 
the various deliberations of the Commission, both those adopted by the 
Commission and included in its various sessional reports and those which 
were not adopted by the Commission. Furthermore, such synoptic survey 
should also contain the most ample reference to the summary records and 
documentations of the Commission’s eighth and all previous sessions &t 
which the particular item was discussed. In this connexion it is also cor:- 
sidered that additional scientific and political value will attach to such 2 
report could it be found possible to include in it comparable referencc: 
to the proceedings of The Hague Codification Conference of 1930. Owin: 
to the relative unavailability of much of the earlier documentation iv i, 
felt that it is incumbent upon the various organs to provide some adequat: 
substitute. 


It 


In its Note of 24 January 1950 (A/CN.4/19, p. 86 and ff.) this Ministry 
gave a preliminary survey of the laws in force in Israel and relating to th? 
topies of territorial waters and the regime of the high seas. In respons? 
to a subsequent invitation of the Secretary-General in connexion with the 
preparation of further volumes of the United Nations Legislative Series 
(a publication of which this Government is highly appreciative), furt 1e- 
factual information of similar character was transmitted by the Secretary- 
General in this Ministry’s Note dated 13 December 1955. In connex’ox 
with these documents the following observation is required: As is 2p 
parent from the dates of most of the legislation to which reference is made 
in those communications, by far the greater part of that legislation 
originated with the mandatory authorities prior to the independence of 
Israel. Essentially in order to avoid the creation of a legal vacuum and 
for reasons of obvious convenience, the legislative organ decided at the very 
beginning of the State’s independent existence to reintroduce into force 
the whole corpus of mandatory legislation previously in force. Subse- 
quent legislative action has been in the main, though not entirely, con- 
cerned with introducing various amendments to the earlier legislation 
thus maintained in force. The various statements of the existing law 
transmitted on previous occasions in order to assist in the work of the 
International Law Commission must be taken therefore as what they arc 
namely, as descriptions of law which for the greater part does not vei 
reflect, or does not necessarily reflect, the general policy of the cowniry 
as regards the matters with which they are concerned. This policy is siil 
in early stages of its development and is likely to remain so for some tiae. 
This facet may be illustrated by one example—a cardinal one. In a num- 
ber of domestic laws, the breadth of the country’s territorial sea has been 
defined by reference to the three-miles rule, and other legislation of rele- 
vance to that topic faithfully reflects the policies of the United Kingdom, 
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as mandatory power, upon them. The views of the United Kingdom on all 
matters connected with the law of the sea are based upon a number of 
considerations of policy and of interest particularly to the United King- 
dom. As will be seen in the course of these observations, in this matter 
the Government of Israel has reached conclusions which are different from 
those of the United Kingdom. In so far as international action is con- 
cerned the Government has taken the necessary steps to give formal public 
notification of what those views are. It has not yet found it possible to 
complete the necessary legislative steps to bring all the domestic legislation 
into line, or fully into line, with its international position. For this reason 
alone the relevant domestic legislation of Israel, nearly all of it a ‘‘heri- 
tage” of the previous rules of the country, can under no circumstances or 
for any purpose be regarded as indicating the view of the Government 
and legislature thereon, or as evidence of the State practice of Israel. 

The two most important international actions undertaken by the Gov- 
ernment of Israel in connexion with the topics under discussion relate to 
the continental shelf (submarine areas) and the breadth of the territorial 
sea. In a Note Verbale dated 17 March 1952 (A/2456, p. 58) from the 
Permanent Delegation of Israel to the United Nations, a number of the 
Government’s general views in connexion with an earlier formulation by 
the International Law Commission of Draft Rules on the Continental 
Shelf were set forth.. Since then, by a Proclamation dated 3 August 1952, 
the Government decided to extend all its competences over the submarine 
areas (continental shelf) contiguous to the shores of Israel. 

The following is a translation of the formal proclamation embodying 
this policy published in Yalkut Hapirsumim No. 244 of 11 August 1952, 
page 989. 


PROCLAMATION 


WuHereas recent scientific investigations indicate the presence of 
mineral wealth and other natural resources in the submarine areas 
contiguous to the coasts of Israel; 

AND WHEREAS it is desirable to take steps to preserve these re- 
sources and to assure their availability for the purpose of future 
research, utilization and development; 

Anp WHEREAS several other States have taken steps to exercise 
jurisdiction over the submarine areas contiguous to their coasts; 

THEREFORE the Government of Israel hereby proclaims and publicly 
announces as follows 

(1) The territory of the State of Israel shall include the seabed 

and the subsoil of the submarine areas contiguous to the coasts of 

Israel and outside the territorial waters to the extent that the depth 

of the superjacent waters admits of the exploitation of the natural 

resources of those areas. 

(2) Nothing contained in Paragraph 1 shall affect the character 

as high seas of the waters as are above the said submarine areas and 

outside the territorial waters of Israel. 

12 Av 5712 (3 August 1952) by order of the Government 


Hannah Even-Tov 
Deputy Secretary to the Government 
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Shortly afterwards the Knesset passed legislation by which this policy 
transformed into a rule of domestic law. Following is a translation of . 
law in question. 


No. 21; SUBMARINE AREAS LAW, 5713-1953 

1. (a) The territory of the State of Israel shall include the sea fix 
and under-ground of the submarine areas adjacent to the sno es ¢ 
Israel but outside Israel territorial waters, to the extent the: 
depth of the superjacent water permits the exploitation of 
natural resources situate in such areas. 
(b) Nothing in subsection (a) shall affect the character o` >` 
water superjacent on the said submarine areas, and outsid. ‘+r 
territorial waters, as waters of the high seas. 

With regard to the breadth of the territorial sea, the Governm™ + 
cided, after careful review of all the factors involved, upon a rea m: 
increase in the limits of the territorial sea beyond the so-called trac'it ‘v 
rule of three miles. In the circumstances the reasonable extendel +r 
was placed at six nautical miles from th- line of low-tide. The fon : 
embodiment of this policy is found in a Notice published in Yelk 
Tlapirsumim No. 442 dated 22 September 1955, page 1, of whizh t 
following is the tenor: 


‘“GOVERNMENT’S DECISION OF 24 Elul 5715 (11 September 195: . 


Notice on the maritime frontier of the State of Israel 


The maritime frontier of the State of Israel is placed at a dist: x 
of six nautical miles from the coast measured from the low-water lin 
and the areas of the sea between the low-water line as aforesaid aid t 
maritime frontier, together with the air space above them, constin 
the maritime areas of Israel.’’ 


In this case this Ministry found it desirable to send a formal notification «’ 
the terms of the Government’s Proclamation (while not considering tha: 
in strict law it was under any obligation to do so, the document in quesfior 
having been published in the corpus of Israel official documents regi la. 
published in Yalkut Hapirsumim—the Official Gazette—and thus be w. 
available for the examination of other governments whenever they shoul 
desire) to all countries with which diplomatic relations are maintained, s 
well as for information to the Secretary-General of the United Nations auc 
of other Specialized Agencies which might be interested. 


III 


No comment is made at present on the arrangement of the articles by tne 
Commission with one exception (relating to straits). However before pro- 


1 Passed by the Knesset on the 25th Shevat, 5713 (10th February, 1953) and p b- 
lished in Sefer ha-Kukkim No. 120 of the 5th Adar (10th February, 1953), p. 53; teo 
Bill and an Explanatory Note were published in Hatza’ot Hok No. 133 of the 20th Av 
5712 (11th August, 1952), p. 332. English translation from LAWS OF THE STAI: 
OF ISRAEL, Vol. 7, 5713-1952/3, Authorized Translation from the Hebrew, p. 41. 
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ceeding to the detailed observations on them, a few words of comment are 
necessary on some general problems which are of transcendental importance. 

The first of these problems relates to the breadth of the territorial sea 
at present discussed in article 3 of the Draft Articles on the Regime of the 
Territorial Sea. From some respects this is the pivot upon which the 
whole of the Commission’s proposals depend—both those on the high seas 
and those on the territorial sea—but it is believed that this problem is in 
fact far wider than a mere technical legal problem. It is a matter of 
common knowledge that there exist a number of international tensions 
which have their origin in important conflicts of interests and in which the 
very concept of the territorial sea plays an important role. The proceed- 
ings of the International Technical Conference to study the Technical and 
Scientific Aspects of the Problem of the International Conservation of 
the Living Resources of the Sea, held in Rome in April 1955, in the 
opinion of the Israel Government afford little ground for confidence that 
it is possible to find on a technical and scientific basis of a set of principles 
of universal validity upon which a satisfactory legal regime can be con- 
structed. Rereading in the 20th century the classic literature on the topic 
in the light of the able researches of Mr. Wyndham Walker in British Year 
Book of International Law, vol. 22 (1945) p. 210, and of Mr. H. S. K. Kent 
in the American Journal of International Law, vol. 48 (1954) p. 587, it 
appears that what is sometimes called the traditional three-miles rule and 
the rigidity of its application have their origin in a combination of a 
number of fortuitous circumstances, the present importance of which is 
negligible, The validity today of the transference of the traditional rule 
and its rigid application to other parts of the world, in conditions entirely 
different from those prevalent when it emerged as the solution to a classic 
controversy of the formative period of modern international law, cannot 
be taken for granted. Leaving aside any considerations due to particular 
requirements of particular States, it is an impressive fact that the two 
publicists previously quoted have drawn attention to the circumstance that 
in the Mediterranean area for example, the three-miles rule is not tra- 
ditional. Indeed, how untraditional the three-miles rule is can be seen 
from even a cursory perusal of the reports submitted to the Commission by 
the special rapporteur. In his first report on the regime of the territorial 
sea (A/CN.4/53) the following Mediterranean countries were listed as 
maintaining more than three nautical miles for the breadth of their terri- 
torial sea: Egypt, Italy, Portugal, Spain, Turkey, Yugoslavia. In the 
second report on the same subject (A/CN.4/61) the following Mediter- 
ranean countries were listed as maintaining more than three nautical miles 
for the breadth of their territorial sea: Egypt, Greece, Italy, Lebanon 
(apparently), Portugal, Spain, Syria( apparently), Turkey, Yugoslavia. 
Of the countries possessing a Mediterranean seaboard, two only were indi- 
cated as maintaining the system of three nautical miles: France, including 
Algeria and Tunisia, and Israel (a reference only to mandatory practice). 
Similarly, perusal of the practice of other States of the Asian continent 
does not disclose any overriding enthusiasm for the three-miles rule. What 
is called the Commonwealth system based on three nautical miles is main- 
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tained by the members of the Commonwealth, Ceylon, India and Paki~. 
Other Asian countries listed as maintaining the three-miles rule or les. ¢ 
China (but it is not stated which China), Indo-China, Indonesia < - 
Japan. Of the remainder Iran and Saudi Arabia maintain the six-n ` 
belt. 

In its report covering the work of its seventh session the Internatio: : 
Law Commission proposed to consider that international law doc r> 
require States to recognize a breadth beyond three miles, but it partic ` 
larly asked for comments of Governments on this proposal (Report, p. l 
Having regard to the serious political tensions previously mentioned ard - 
the fragile basis upon which the so-called traditional rule rests, 
considered that the approach of the International Law Commiss o1 
manifested in Article 3 of its Draft Articles on the Regime of the T 
torial Sea, is open to serious criticism. Furthermore, an inherert 
tradiction seems to exist between paragraph 2 and paragraph 3 92 ur 
said Article. The Commission states that international practice is 
uniform as regards the traditional limitation of the territorial sea te trz 
miles, regarding this as a statement of an incontrovertible fact. The & Bu 
plication of this observation by the Commission depends ultimately noc : 
what is meant by ‘‘fact’’. Sufficient evidence exists to show that thi, ` 
not a fact of which the law must draw the consequences, but rather tF 
reverse, that is [sc. it] is itself the consequence of another fact—-nen |) 
that universal international law does not lay down that three miles, en. 
only three miles, is the recognizable limit of the territorial sea. This iid. 
is recognized, although with hesitation, in paragraph 2 of Article 3, ex 
if Article 3 limited itself (subject to certain drafting changes) orly t 
paragraphs 1 and 2, then it might be found to constitute a satisfast: ~ 
basis for a universal rule. But the addition of paragraph 3 comp'ct iy 
destroys the whole balance of the Article and opens the way both io èr 
aggravation of existing disputes and to the creation of new disputes. 
Either the law does, or the law does not, present an absolute maxim ™ 
for the breadth of the territorial sea. If it does, then the Commission must 
say so and indicate how it proposes to deal with the existing situation in 
which a great number of States are likely to be found to have a different 
limit. If the rule of international law does not contain an absolute 
maximum figure (as this Government believes to be the case), then it 
would appear to be incumbent upon the Commission to search out tn^ 
controlling principles of international law which will enable the lay, » 
perform its proper regulatory function in international affairs. By > 
posing, in paragraph 2, a maximum of twelve miles while at the sw ` 
time considering that States are not required to recognize a breadth bey w 
three miles, the Commission fails to answer the crucial question, namely 
What is the position of a State which exercises its right recognized by th: 
Commission to extend its territorial sea to a limit of twelve miles vis-a-vis 
a State which exercises another right which emerges from the Commissicn’: 
formulation, not to recognize a breadth of more than three miles? Wha 
is the legal regime of the mare nullius the breadth of which may be up ir 
9 nautical miles, the shoreward line of which would itself be at least th «1 


~ 
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nautical miles from the coast, and how are disputes on that point to be 
resolved? It is essential for an answer to be found to this problem if the 
Commission is to proceed along the lines of its report on its seventh session. 

The Government is loth to believe that universal international law is so 
deficient in controlling principles as to be unable to suggest a solution to 
the conflict of interests between those of the littoral State and those of the 
international community, embodied in the concept of freedom of navigation. 
In fact the situations of tension rarely concern the bare notion of freedom 
of navigation. They appear to rest upon more concrete antagonisms of 
an essentially economic and sociological character arising out of the exercise 
of the right of freedom of navigation. The judgement of the International 
Court in the Anglo-Norwegian Fisheries case is interpreted as laying down 
that the law must take those factors into consideration. That case showed 
that the law will apply a general criterion of reasonableness, and the Court 
implied that what is reasonable in a given case depends upon all the cir- 
cumstances, each of which has to be treated on its own merits, such 
circumstances including also the relevant elements of geography and en- 
vironment. It is therefore recognized that each individual State may 
have individual reasons for wishing to increase the limit of its territorial 
sea beyond three miles and even beyond some other arbitrary figure which 
may be laid down. An approach on this basis would appear to offer 
greater prospects for the codification and the progressive development of 
international law than any mechanical one, and it leads to the conclusion 
that the draft must also deal carefully with the settlement of disputes. 
Possibly this will be given an answer in the so-called ‘‘final clauses’’ of 
the draft, if it is put in the form of a convention. 

Finally, it may be open to question, in the opinion of this Ministry, 
whether there exists any possibility, in Draft Articles intended to have 
universal application, to go into such detail as the number of miles of 
territorial sea that may be permitted. It would be going too far to state 
categorically that on this matter there exist a number of regional customs 
operative in clearly defined geographic regions. However, perusal both 
of the illuminating reports submitted by Professor Francois and of the 
proceedings of the International Technical Conference above referred to 
does seem to indicate that a regional approach might offer more chances 
of success than a universalist approach. More careful analysis of all the 
State practice adopted by independent States in the principal maritime 
regions, and of the general cireumstances which led to the adoption of those 
practices, may be found to supply an underlying unifying factor which 
is at present lacking. If that be so, then it would appear to be the proper 
function of the Commission to attempt to establish what are the controlling 
rules for preventing or regulating conflicts between the States of one 
region and those of another. 


IV 


Of no less importance, in the opinion of the Israel Government, is the 
question of straits. The political tensions to which problems of navigation 
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through straits give rise is a well-known feature of diplomatic history ana 
the fact that several, though by no means all, of the major straits of inter- 
national concern are regulated by international convention attests to the 
practical importance of the question. 

It is not considered that the treatment by the Commission of the Law of 
Straits is satisfactory. These provisions are scattered over a number of 
Articles. For example, Article 12, which partly incorporates Article 14, 
deals with the delimitation of the territorial sea in straits. Paragraph + 
of Article 18 lays down—as the Commission was bound to do in the lich: 
of the judgement of the International Court in the Corfu Channel case- - 
a rule that there must be no suspension of the innocent passage of foreign: 
vessels through straits used for international navigation between two part; 
of the high seas. Paragraph 2 of Article 25 deals with the passage c: 
warships through straits. This arrangement of the provisions regarcin’: 
straits within their context of the Draft Articles on the Regime of tre 
Territorial Sea is liable to bring about some distortion of the law. 

Generally speaking, as regards the material law, the propositions ac- 
vanced by the Commission covering straits are in themselves seen to be 
adequate (subject to a few drafting changes), but only so long as thcy 
are considered independently from their context. For under the preset 
arrangement of the texts, the formulation of the principle of freedom oj 
navigation through straits might be interpreted as if it were a derogaticr 
from the rights to exercise sovereignty possessed by the littoral State oy 
States. However, the correct manner of looking at the question is tc 
regard the principle of freedom of navigation as predominant, and th 
exercise of any rights of sovereignty, including those classified by tiv 
Commission as rights of protection, as an exception from the predominan 
right and interest of the international community. What this means i 
that where access to a given port—whether an existing one or one whi’ 
at some future date a State may wish to establish—is only possible b:- 
traversing a strait (in the geographical sense), then it is quite immateric: 
whether that strait is or is not within the waters classed as territorial sc - 
of one or more of the littoral States, or what is the legal nature (gulf, bay. 
high seas) of the waters on which the harbour is situated. In such circun 
stances the right of passage for the ships of all nations, and quite revardle’. 
of their cargo, is and must remain absolutely unqualified, and the littor: ' 
State or States have no right whatsoever, so long as the matter is not re 
lated by Convention, to hinder, hamper, impede or suspend the free passa: 
of those ships. The same rule is also true as regards warships. Th- 
principle is clearly recognized in paragraph 4 of Article 18 of the Cor 
mission’s draft. 

For these reasons it is considered necessary that all the provisions r 
garding straits should be formulated as a separate chapter which probab . 
ought to be included not in the Draft Articles on the Regime of the Ter: 
torial Sea but in those dealing with the High Seas. The interests of f 

international community must here have absolute predominance over tho 
of the littoral States whose territorial waters have to be traversed in makii - 


| 
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for a given harbour. In this respect the passage through straits of this 
character is assimilated to the high seas themselves. Such a rearrangement 
of the text would also remove doubts as to existence of the right of free 
aerial navigation over all waters assimilated with high seas. 


v 


The following comments are made on the Provisional Articles concerning 
the Regime of the High Seas: 


Article 1 


The necessity for including definition in any codification is recognized. 
However, lack of precision in the definitions is liable to harm the work of 
codification. It is therefore indispensable to avoid recourse to definition 
except where absolutely necessary. Article 1, by attempting to define the 
term ‘‘high seas’’ by reference to other elements— ‘territorial sea’’ and 
‘“internal waters’’—themselves undefined, lacks the necessary precision. 
The reference to ‘‘internal waters’’ is particularly disturbing, because of 
the physical impossibility, under the Commission’s approach, for high 
seas ever to come within physical contact with internal waters, the terri- 
torial sea always being interposed. The immediate purpose of Article 1 of 
the Draft Articles on the Regime of the Territorial Sea is to establish the 
juridical status of the territorial sea, but without defining the territorial 


' sea. In these circumstances it may be asked what is the merit of men- 
, tioning internal waters in an article which purports to deal with the 





definition of the high seas? If the purpose of Article 1 is to define those 
areas of salt water to which the articles concerning the Regime of the 
High Seas apply, and not to preseribe the extent of those areas, it would 
appear preferable to reduce the elements necessary for a definition of the 
high seas to one instead of two, with the general object of eliminating as 
far as possible the uncertainties inherent in ambiguous terms. The same 
result could also be achieved by suppressing Article 1 altogether, and by 
adding a new introductory paragraph to Article 2 to the effect that for 
the purpose of the present articles all parts of the sea not included in the 
territorial sea are comprehended within the term ‘‘high seas’’; the high 
seas being open ete. (as in Article 2). See further, comment to Article 


' 1 of the Draft on the Regime of the Territorial Sea. 


Article 2 


The four freedoms which together constitute the freedom of the high seas 
are not accorded equal treatment in the Provisional Articles. Whereas 
freedom of navigation, freedom of fishing, and freedom to lay submarine 
cables and pipe lines are elaborated elsewhere in the draft, no further 
mention is made of the freedom to fly over the high seas, a matter which 
the Commission seems to regard as one concerning the formulation of 
rules of air navigation. 

Difficulties which have led the Commission to refrain from discussing 
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in detail rules on air navigation in a document relating to the law of the 
sea are appreciated. But since the Commission considers that freedo-a 
to fly over the high seas follows directly from the principle of the freedo-n 
of the sea, it would at least seem logical for it to have included a referen ¢ 
to the matter, for example in Article 3. Probably a distinction has +o 
be made between the rules of air navigation which are to a great extent 
regulated by the Convention on Civil Aviation signed at Chicago on 7 
December 1944 (and its various appurtenant documents) and the generel 
international law governing the right to air navigation over the hink 
seas. Clearly, the first aspect is better dealt with by the Internation! 
Civil Aviation Organization, but that does not preclude the Commissicz 
from laying down what are the general rules of international law couc>r.-- 
ing such rights of navigation since it is of opinion that in so far as co~- 
cerns the high seas, freedom to fly over the high seas follows directly fro": 
the principle of the freedom of the sea. 

The omission of any further mention of this aspect may have an adc:. 
tional consequence in that it might open the way to the argument that 1h” 
right is different in kind from other rights and freedoms. But such er 
interpretation would be completely false and it should be made clear thn | 
the right to aerial navigation exists wherever there is freedom of navige | 
tion on the sea without any exception. l 

It is observed that whereas Article 2 refers to ‘‘freedom,’’ and other 
Articles, including 3 and 24, refer to ‘‘right,’’ neither word appears in the 
heading to Chapter III of the Provisional Articles, nor is any explanaticz : 
given for this different terminology. 


Article 4 


Regarding the decision of the Commission that the question whether t.c! 
United Nations and possibly other international organizations should al ci 
be granted the right to sail vessels exclusively under their own flags, cait i 
for further study and that such study will be undertaken in due cour: - l 
this is considered to be a matter of sufficient importance to warrant move’ 
definite conclusions on the part of the Commission before its final cre’ 
is placed before the General Assembly. Such study should, it is consid. | 
ered, also cover the partly related question of the right of the Unitcd| 
Nations and possibly other international organizations to fly aircraft ex:! 
clusively under their own colours—an aspect which has arisen more iher. 
once in connexion with the activities of various United Nations agencies! 
operating in the Near East. 

The general problem might be simplified were a distinction made betvecz : 
the legal consequences implicit in the conception of the nationality of a shi. 
including in particular, the total application of the law of the flag—o‘t: 
civil and ecriminal—to that ship and to all persons on board and evens": 
oceurring on board (subject only to the exceptions in the way of con. 
current jurisdiction recognized by general or particular international law’ : 
and between the use for international purposes of recognized signs ar?) 
insignia in order to secure certain measures of protection or certain ctheri 
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privileges which, but for those signs and insignia, the vessel would not be 
entitled to enjoy. This seems to be the conception underlying the system 
of identifying hospital ships and other vessels protected under the Geneva 
Conventions for the Protection of War Victims of 1949, and a similar 
approach to the problem under discussion might point the way to a satis- 
factory solution. The degree of protection thus accorded to vessels wearing 
the United Nations colours would then depend upon the vessel continuing 
to abide by the conditions under which the right to wear those colours 
was recognized. As a general illustration, reference may be made to 
par. 88 of this Ministry’s Note of 24 January 1950 (A/CN.4/19, p. 89). 


Article 5 


Care should be used in employing terms such as ‘‘partnership’’ or 
‘joint stock company’’ since these may have too technical a connotation 
in the various systems of municipal law. As far as Israel is concerned, 
co-operative societies are to be assimilated to the other juridical persons 
mentioned in this Article. It is suggested that sub-paragraphs (b) and 

_ (ce) of paragraph 2 might be combined into one sub-paragraph applicable 
to all juridical persons. 


Article 6 


The difficulty of appreciating the import of this Article is due to the 
unwillingness of the Commission to consider the problem of the rights and 
obligations of States concerning change of flag. While appreciating the 
reasons which have led the Commission to the view that this topie would 
raise a number of complicated problems, it is nevertheless considered that 
further examination of them must be undertaken. The assimilation of 
ships sailing under two flags to ships without a nationality seems to be an 
extremely far-reaching conclusion, and reserve is expressed pending fur- 
ther consideration. 


Article 10 


Israel has not yet been able to ratify the International Convention for 
the Unification of Certain Rules relating to Penal Jurisdiction in Matters 
of Collision and Other Incidents of Navigation signed in Brussels on 10 
May 1952. Pending consideration by the competent domestic organs, 
comment on Article 10 of the Commission’s draft is reserved. But doubt 
is felt whether the solution adopted by the Commission in this respect is 
in absolute conformity with that adopted by the Brussels Convention. 
By Article 1 of that Convention, criminal or disciplinary proceedings may 
be instituted against persons involved in a collision or other incident of 
navigation only before the judicial or administrative authorities of the 
State of which the ship was flying the flag at the time of the collision or 
other incident of navigation. On the other hand, Article 10 of the Draft 
confers also on the State of which such persons were nationals the right 
to institute penal or disciplinary measures. If, as the Commission states 
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in its Comment, this addition is made in order to enable States to taki“ 


disciplinary measures against their nationals with a view to withdrawing 
the certificates issued to them, then, in such cases, the national State should 
base its disciplinary (but not penal) action on the conviction pronounced 
by the courts of the State of the flag, and they alone should be competent 
in the criminal matter. If paragraph 1 were formulated in that sense, 
a second paragraph might be added as follows: 


‘However, the State of which such persons are nationals shall be 


entitled to take disciplinary measures with a view to withdrawing the 
certificates issued to them.” 


Articles 12-20 


It is suggested that these Articles, all of which relate to the policiny of . 


the high seas, should be combined to form one chapter of the document. 


Article 21 should also be included in that chapter because Article 21 | 


relates essentially to the suppression of the slave trade and the suppression 
of piracy. 

With regard to Article 12 it is observed that the last sentence refers 
specifically to a warship and a merchant vessel. However, Article 8 
mentions another category of ‘‘State ships.’ The Commission already 
having quite properly extended the purport of Article XXVIII of the 
General Act of Brussels of 2 July 1890 to merchant ships, it would be 
equally proper for the Commission to mention other State ships. 


Articles 24-38 


The position of the Government of Israel on all the articles concernin’: ' 


fishing, other than Article 2, is reserved pending fuller consideration c” ` 


the proceedings of the International Technical Conference held at Rom ' 
in April 1955. 

At the same time it is believed that Article 7 of the Annex, relating to 
arbitration, needs very careful reconsideration. The system of arbitre- | 





tion proposed by the Commission appears to constitute an abdication of, 
the role of international law in the settlement of this kind of dispute. | 
It is therefore extremely prejudical to the prospects of satisfactory settle 4 
ment of such disputes, because it opens the way to the introduction of tc: i 


great a political element in the constitution and probably in the function 
ing of the arbitral commission. 


In this Government’s understanding, the essential function of arbitre- . 


tion is to provide a machinery for the quasi-judicial settlement of intein: 


expert and technical knowledge is required on the part of the member: ¢ 
the tribunal. Thus conceived an arbitral tribunal (subject to the will 
the parties) is distinguished from a judicial tribunal proper in that i' 


i 
tional disputes, especially, but not exclusively, where a high degrec < | 


recognized that the decision may be reached taking into account the j i 
A ; 


legal factors equally with the legal elements of the dispute, wherea “ 
judicial tribunal the dispute may only be decided by application c ` = 
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national law. As the Commission has been requested by the General 
Assembly to reconsider its draft on arbitral procedure it is suggested that 
the difficulties which the Commission encountered when drafting Articles 
7 to 9 of the Annex to the Provisional Articles concerning the Regime of the 
High Seas should be taken into consideration, and that the formulation 
of Articles 7 to 9 should be postponed until thereafter. 


VI 


The following comments are made on the Draft Articles on the Regime 
of the Territorial Sea. 


Articles 1 and 2 


In view of the comments made on Article 1 of the Provisional Articles 
on the Regime of the High Seas, the question arises whether Articles 1 and 
2 of the Draft Articles on the Regime of the Territorial Sea might not 
well be combined with Article 1 of the Articles concerning the Regime of 
the High Seas so as to form a comprehensive introductory chapter to the 
two sets of articles which, although dealing with matters which are juri- 
dically distinct if interrelated, nevertheless have a single unifying element 
the sea. From this point of view, the Articles on the High Seas deal with 
that part of the sea—the greater part—over which sovereignty cannot be 
exercised while those on the Regime of the Territorial Sea deal exclusively 
with that part of the sea which is subject to the sovereignty of the littoral 
State. 

Obviously international law, and only international law, defines the 
conditions according to which sovereignty may be exercised over that part 
of the sea itself subject to sovereignty. Paragraph 2 of Article 1 should 
not be drafted in such manner as to suggest that these Articles themselves 
are something distinct from any other rules of international law. 

The importance of this question arises principally from Article 2, es- 
pecially in the light of the discussion in the 295th meeting of the Com- 
mission. It is necessary to make clear what is the distinction between 
sovereignty, and the exercise of sovereignty, each treated separately in the 
two paragraphs of Article 1, as well as the implications of the extension 
of the concept of sovereignty, or its exercise, to the air space above the 
territorial sea. There is probably a contradiction between Article 2 of the 
Draft Articles on the Regime of the Territorial Sea and the recognition 
in Article 2 of the Provisional Articles concerning the Regime of the High 
Seas, that the freedom to fly over the high seas follows directly from the 
principle of the freedom of the sea. As has previously been mentioned 
“ke right to aerial navigation (in the Commission’s conception) derives 

‘mn the principle of the freedom of navigation, and as the Commission 

-wnizes in several articles of its draft, the freedom of navigation or the 

Teno free navigation does not only depend upon whether the waters 

hielo” are high seas but is also fully exercisable through other waters 
ht physically be territorial sea. 


\ 
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It further appears, from careful perusal of the whole of the two sets ci 
draft articles, that the concept embodied in Articles 1 and 2 of the Dra“t 
Articles on the Regime of the Territorial Sea is not the postulate from which 
all other rules can be deduced so much as the residuum after all the otha 
rules have been formulated. More detailed formulation of the question 
of competence and jurisdiction in the territorial sea, including straits, mey 
render the dispositions of Articles 1 and 2 superfluous in the context of 
Articles on the Regime of the Territorial Sea without prejudicing then 
general character as part of an introductory chapter to both sets of articles 


Article 3 


For reasons already given the draft Article is not regarded as acceptable 


Article 7 


It is considered that the draft Articles would be deficient on a cruci:” 
issue were the Commission not to consider the problem of bays, the coast 
of which belong to more than one State. 

With regard to Article 7 itself the following questions arise: 


1. Is it considered that the definition of paragraph 1 applies also tc 
gulfs? 

2. Having regard to paragraph 3 and to the Commission’s comment ic 
the Article, is it considered that the definition of Article 7 applies only tc 


bays having a single coastal State, and if so is it considered that the exis- ` 
ence of a single coastal State is an essential element of the definition of e: 


bay? What then is the position of bays in which this element is absent? 

3. If the general purpose of Article 7 is to lay down a method of d»- 
termining the distinction between territorial sea and internal waters : 
regards bays, what is the practical purpose of the introductory words oí 
paragraph 7: ‘‘For the purpose of these regulations’? The draft articl:: 
do not discuss the regime of internal waters. If the judgement of the Inter- 
national Court in the Fisheries case is correctly understood (at page 132) 
the possibility exists that internal waters may nevertheless constitute č 
navigational route, and while the existence of such navigational rou - 
within internal waters would not prejudice their character as inte r 
waters the question nevertheless arises whether international law has anv- 
thing to say on the topic. 

4. What is the difference from the juridical (and not geographical) poke 
of view between the straight base lines discussed in Article 5 and tx 
closing line of a bay mentioned in Article 7? 


These questions have been raised because of difficulty that has her 
experienced in appreciating the practical value of the provisions of ai 
7 considered as something distinct from those of Article 5. However, i i 
practical value resides in the fact that, contrary to Article 5, Article TY 
tains restrictions, firstly as regards the extent of water enclosed wit; 
indentation by reference to its mouth (an area as large as or larf 
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that of the semi-circle drawn on the entrance of that indentation), and 
secondly as regards the fixed distance of the entrance, the objective might 
be obtained by a formula which would specify that the internal waters of a 
State include the waters enclosed within a well-marked indentation oc- 
curring on its own coast if the area of that indentation is as large as or 
larger than that of a semi-circle having for its diameter a line not ex- 
ceeding miles from low tide mark and traced between the points of en- 
trance of the indenture. Paragraphs 2, 4 and 5 would then remain as they 
are but paragraph 3 could be eliminated. 

It is considered that the diameter of 25 miles, which is the figure men- 
tioned by the Commission in paragraph 3, is excessive and would con- 
i stitute too severe a restriction of the area of sea not capable of coming under 
sovereignty of a State. A figure of some 10 to 12 miles at the maximum 
would appear more reasonable. 


Article 12 


For reasons already given it is considered that, regardless of their 
position as territorial sea, straits in the geographical sense which constitute 
the only access to a harbour belonging to another State can under no cir- 
cumstances fall within the regime of territorial sea. 


Articles 16-19 


It is possible that the title of Article 16—Meaning of the Right of In- 
nocent Passage—is not entirely an accurate heading. The Article as a 
whole does not place emphasis upon freedom of transit and freedom of 
communications such as was clearly enunciated in the Barcelona Con- 
vention of 20 April 1921. Paragraph 3 of Article 16, read together with 
Article 18, is couched in terms so wide as to render completely nugatory 
the recognition of the right contained in paragraph 1. It is necessary to 
give absolute precision to what is meant by the expression ‘‘acts prejudicial 
to the security of the coastal State’? in formulating what is a serious 
derogation from the right of innocent passage. Above all it has to be made 
clear that this derogation from the general right is not operative when the 
passage in question constitutes the only access to a given port. 

None of the dispositions of Chapter III appear to place any emphasis on 
the fact that it is the behavior of the vessel herself, and not extraneous 
circumstances, which determines the innocent character of a particular 
passage. 

It is not clear why in paragraph 4 of Article 18 the Commission found it 
necessary to depart from the very clear language of the International Court 

vits judgement in the Corfu Channel case and, by the addition of the word 
ormally,’’ to distort almost beyond recognition the very clear statement 

Ot a law made by the Court. Furthermore the word ‘‘suspension’’ is far 

100 ad an indication of what is permitted to the littoral State, especially 
a> P raph 3 emphasizes the temporary character of any such action. 
ao `å that Article 17 uses the word ‘‘hamper’’ and Article 25 the 
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word ‘‘interfere.’’ Probably all three words should be used in all three 
places, it also being made clear that nothing permanent or discriminatory 
is involved. 

As to Article 19 (c), which refers to the conservation of the living re- 
sources of the sea, it is considered that the duty of foreign vessels to 
conform with such laws and regulations depends upon those laws ad 
regulations being themselves conformable not merely to general interna- 
tional law but to particular international law in force between the flag Stcte 
and the littoral State. Subject to any rules of particular law in foree 
between them it has to be made clear that the obligations deriving frum 
Article 19 (other than those referred to in Article 19 (d)) on the part of 
a foreign vessel also depend upon the absolutely non-discriminatory eher- 
acter of the laws and regulations which should apply equally to vessels of 
the littoral State and to all foreign vessels. 


Article 21 


Without questioning the general tenor of this Article it is believed that it 
might be open to misinterpretation in so far as no mention is made of ilic 
right of the authority of the coastal State to take steps to suppress illicit 
transit traffic in stupefying drugs, a matter which of course is regulated 
by a considerable number of international conventions. 


Article 22 


It is considered preferable to set forth seriatim the types of civil maritime 
claims which would justify arrest of a vessel rather than merely to refer to 
the Brussels Convention relating to the Arrest of Sea-going Ships. It is 
noticed that paragraph 2 of Article 22 refers only to civil maritime claius 
justifying the arrest of vessels, but does not mention the place in which the 
arrest may be effected. A similar problem is regulated in paragraph 1 of 
Article 21 by the proposal regarding the arrest of any person ete. on a 
vessel passing through the territorial sea. It is not clear whether arrest 
under paragraph 2 of Article 22 may be exercised in the same manner. 

It is further observed that paragraph 3 of this Article is the only one to 
contain reference to the individual (a claimant). Careful reconsideration 
of this formula would appear desirable. Furthermore, to the extent that 
the law in force in Israel does not permit the arrest of another vessel owned 
by the person who at the relevant time was owner of the arrested vessel, as 
is proposed by the Commission, the Israel Government’s position m that 
aspect is reserved, 

Finally, the competent organs of the State not having yet pronoin:' 
themselves as regards ratification by Israel of that Convention, reserve i 
expressed at the provisions of paragraph 4. The law in force in Israel at 
present (the U.K. Merchant Shipping Act, 1894, section 688) envisages a 
somewhat broader power to levy execution against or to arrest a forein 
vessel for the purpose of any civil proceedings than is mentioned in thc 
said paragraph 4. 





1014 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 50 


VII 


Observing the fact that by virtue of previous decisions of the General 
Assembly, including in particular its Resolution 899 (IX) of 14 December 
1954, the provisional articles concerning the Regime of the High Seas and 
the Draft Articles on the Regime of the Territorial Sea will be placed on 
the provisional agenda of the llth session of the General Assembly, it is 
considered that it would be generally advantageous were the Commission, 
in accordance with Article 16 (j) and Article 22 of its Statute, to indicate 
in the recommendations which it is entitled to make to the General As- 
sembly, what further procedure it considers would be useful to carry the 
work so ably performed by the Commission up to the present to a successful 
conclusion. In the Note Verbale of 17 March 1952, paragraph 3, the view 
was expressed that ultimately the whole work of the Commission on the two 
topics of the high seas and territorial sea would have to be discussed to- 
gether as a single phase, either in the General Assembly itself or in a 
specially convened diplomatic conference. From its study of the develop- 
ments that have occurred since 1952, the Government of Israel remains 
in favour of that type of procedure. Nevertheless, it considers that much 
further preparatory work is required before such a full discussion could 
profitably be undertaken. The views of the Commission would certainly be 
of the greatest assistance in considering these further aspects. 


16. UNITED KINGDOM OF GREAT BRITAIN AND 
NORTHERN IRELAND * 


TRANSMITTED BY A NOTE VERBALE FROM THE UNITED Kinapom DELEGATION 
To THE Uniten Nations paTep 15 Marcu 1956 


(Original: English] 
INTRODUCTION 


Her Majesty’s Government in the United Kingdom stated in their com- 
ments transmitted to the United Nations on 1 February 1955, that they found 
the Commission’s report a valuable contribution towards the codification 
of the law of the sea. They wish to reiterate this expression of their in- 
terest in the work of the Commission and welcome the present draft articles 
upon the Régime of the High Seas and the Régime of the Territorial Sea, 
particularly Article 3 of the latter, which they consider to be a valuable 
contribution, 

In accordance with the terms of General Assembly Resolution No. 899 
(IX) of 14 December 1954, Her Majesty’s Government have thought it fit 
to suggest certain amendments also to the draft articles upon the Conti- 
nental Shelf and the Contiguous Zone drawn up at the 1953 Session of the 
International Law Commission. The present comments do not however 
cover the subject of Fisheries. A commentary on this matter will be for- 
warded later. 


* A/CN.4/99/Add. 1, p. 53. 
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REGIME OF THE HIGH SEAS 
A. Comments of Substance 


Article 2 


1. It would be preferable for the first sentence in this Article to read ‘‘the 
high seas being open to all nations, no State may purport to subject any 
part of them to its jurisdiction.” 


2. The United Kingdom Government have received evidence that a number 
of learned and scientific bodies are concerned lest recent developments 
should impede the freedom of research, exploration and experiment. They 
would accordingly propose to add a fifth item to those listed in Article 2, 
reading: 


‘5. Freedom of research, experiment and exploration.”’ 


3. The penultimate paragraph of the Commission’s comments lists certain 
matters in which the coastal state is permitted to exercise forms of contol 
outside the territorial sea. The United Kingdom Government draw the 
attention of the Commission to the fact that certain States (including the 
United Kingdom) allow vessels to engage in their coastal trade, while 
claiming the right to board and search such vessels engaged in that trade, 
whether they are in or out of the territorial sea. To take account of the 
exercise of this right, the United Kingdom Government suggest the addition 
of a further item to those set out in the paragraph referred to, to read as 
follows : 

‘6. The right to regulate the operation of foreign vessels in the coastal 

nae in those cases where such ships are permitted to engage in that 

trade.’ 


Articles 4 and 5 


Her Majesty’s Government approve the provision that ships shall be 
subject to the exclusive jurisdiction of the flag State on the high seas, sub- 
ject to the exceptions mentioned in Article 4. 

It is stated in Article 4 that ships possess the nationality and shall fly ihe 
flag of the State in which they are registered, from which it might appear 
that registry was the criterion of the national character of all ships. The 
conditions governing registry are, however, an internal matter for each 
State and they will vary widely from one country to another and may, in- 


deed not exist at all. Even highly developed maritime States will not | 








always require the registration of every ship. For example, warships, to ' 


which this Article appears to apply, will not be registered, and many tynes 
of Government vessel may be exempt from registry but nonetheless entitled 


to fly a national flag. Small ships may be exempt from registry but may | 


use the national flag. 
As regards the draft provisions in Article 5 stating the conditions which 


must be observed for the purposes of recognition of the national character 


| 


i 
i 
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of a ship, the United Kingdom Government consider that any attempt to 
reduce the criteria governing recognition of a national flag to a few 
simple rules is bound to be extremely difficult, and it may well prove im- 
possible to draft rules which are not in conflict with national law in one 
country or another. In the present draft, for example, the provisions of 
Article 5 are wide enough to permit the establishment of ‘‘flags of con- 
venience’’ even where the country of flag has no relationship to the country 
of real ownership, but at the same time are too narrow to permit the recog- 
nition of a large number of bona fide British ships on the British register. 

Also, as the Articles are at present drafted, they do not provide for the 
control and jurisdiction which, according to the Commission’s comment to 
Article 5, should be effectively exercised by the flag State. For example, 
the draft provisions in Article 5 in respect of ownership of ships by persons 
or partnerships would be fulfilled if a ship were owned as to nearly half by 
foreigners living outside the flag State and the remainder by foreigners 
living in the flag State; whereas in the view of the United Kingdom Govern- 
ment effective control over ships owned by persons or partnerships can 
only be exercised if all the persons owning the ship or all the partners are 
nationals of the flag State. Again, in the case of corporate bodies (which 
may include other bodies than joint stock companies), it is not sufficient 
merely to require a registered office in a State if it is desired to establish 
effective control. If the business of the body corporate owning the ship is 
conducted away from the flag State, and the ship itself does not call at the 
ports of the flag State, the ship may well be beyond the control of that 
State. 

Conversely Article 5 is too narrowly drawn at present to permit recog- 
nition of ships sailing as a matter of historical right or custom under the 
flag of another State. In the British Commonwealth it has always been 
possible (subject to the laws of any particular Commonwealth country) for 
a ship wholly owned in and controlled from one of the countries of the 
Commonwealth to be registered in any of those countries and to fly its flag. 
This is done without any loss of the effective control and jurisdiction which 
is stated by the Commission to be a requirement of national character and 
permission to fly a flag. 

The criteria set down in Article 5 governing the recognition of nationality 
appear to be a statement of the factors found by the Institute of Inter- 
national Law to be common to the registration systems of a number of 
countries in 1896, and therefore represented a lower common factor than 
the standards adopted by any of the individual countries. Any such 
common standards are likely to omit important provisions peculiar to 
individual countries for establishing control and jurisdiction, such as those 
concerning the location of the principal place of business or the controlling 
interest of shareholders. A detailed statement of the criteria governing 
nationality by reference to the standards found to be common to all coun- 
tries is, therefore, unlikely to be satisfactory in principle, and may well 
encourage the adoption of inferior standards. 

Her Majesty’s Government therefore suggest that it would be preferable 
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for the Articles to be confined to broad principles which are established in 
international law to read as follows: 


Article 4 


Save in exceptional cases expressly provided for in internationa? 
treaties or in these Articles, ships shall be subject to the exclusive 
jurisdiction on the high seas of the State under whose flag they sail. 


Article 5 


A ship has the nationality of the State whose flag it is entitled to fly. 
A State may not, however, allow a ship to fiy its flag, nor need other 
States recognize the ship as entitled to do so, unless, both under its 
own domestic law and under international law, the flag State is in a 
position to exercise, and does exercise, effective jurisdiction and control 
over ships flying its flag, and the right to fly its flag is limited and 
regulated accordingly by its domestic law. A State may permit a ship 
that would be entitled to fly its own national flag under domestic law, 
to fly the flag of another State, provided the requirement of the exer- 
cise of effective jurisdiction and control on the part of that other State 
is fulfilled. 


Article 8 


1. The purpose of this Article would be clearer if the words ‘‘shall be as- 
similated to” were replaced by the words ‘‘shall have the same immunity 
as,’’ 


2. The question arises here of how a warship shall be entitled to verify the 
flag of a vessel if that vessel claims to be government-owned or operated. 
This difficulty arises because there is no way in which a warship can verily 
the title of a merchant ship operated by a State and used on government 
service to fly its flag, other than by boarding it in order to establish that 
it is being used on government service only. 

3. The phrase ‘‘other ships’’ in the last sentence of the Commission’s 
comment is somewhat ambiguous in this particular context. The United 
Kingdom Government therefore suggests the substitution of ‘‘foreign’’ 
for ‘‘other.’’ 


Article 18 


This Article can be read, at present, as not dealing with the problem of 
the disposal of the pirate ship or aircraft itself, after seizure. The Com- 
mission may wish to consider inserting some provision on this point, e.g. 
that it will be for the original owner to have the opportunity of putting 
in a proprietary claim in the courts of the country which has taken the 
vessel or aircraft. 


Article 21, paragraph 3 


Instead of ‘‘shall be compensated for the loss sustained’’ it would seem 
better to say ‘‘shall be compensated for any loss sustained.’’ Unless : 
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very long delay were entailed, it is doubtful whether any loss would have 
been sustained. It is, however, for consideration whether the word ‘‘dam- 
age’’ should not be mentioned as well as ‘‘loss.”’ 


Article 22, paragraph 1 


The United Kingdom Government consider the last sentence of this 
paragraph to be based on an erroneous conception of the nature of the 
contiguous zone and they would propose its omission. The contiguous 
zone is not part of the territorial sea, but part of the high seas. It is not, 
like the territorial sea, under the sovereignty or jurisdiction of the coastal 
State. The laws of the coastal State are not, as such, applicable in the 
contiguous zone, as they are in the territorial sea. The coastal State is, 
however, permitted to exercise certain powers within the contiguous zone, 
not because an infraction of its laws is at the moment taking place, but in 
order to prevent an eventual infraction of its laws when the vessel actually 
arrives within the territorial sea, or comes into port. Thus the position 
in the contiguous zone is entirely different from that in the territorial 
sea. The United Kingdom Government consider that the doctrine of 
Hot Pursuit should only be applicable in those cases, where, at the moment 
when the pursuit starts, the vessel is within the jurisdiction of the coastal 
State and there has actually been an infringement of its laws or it is 
suspected that such an infringement has occurred. This cannot be the 
position in the contiguous zone and consequently the doctrine of Hot 
Pursuit should have no application to a vessel within the contiguous zone. 

This paragraph should also, in the opinion of the United Kingdom 
Government, make clear that the infringement for which the pursuit is 
being undertaken need not still be taking place at the precise moment it is 
begun. It is clear that in the case of, e.g., oil pollution, the actual infringe- 
ment may take only a matter of a few moments, during which it would 
be quite impossible for the pursuit to be begun. 


Paragraph 3 


The United Kingdom Government suggest that this paragraph should 
include also a provision that the pursuing vessel must establish the po- 
sition of the vessel pursued, e.g. by the dropping of a buoy. 


Use of aircraft for purposes of Hot Pursuit 


Some States employ aircraft in co-operation with vessels for the pur- 
poses of fishery protection. The United Kingdom Government agree that 
this practice is lawful in principle, but only if it is carried out under the 
correct conditions, to ensure compliance with the principles contained in 
Article 22 of the International Law Commission’s draft. They therefore 
suggest that the International Law Commission should at its next session 
study the implications of a pursuit initiated by an aircraft. 

The preliminary views of the United Kingdom Government are that the 
following principles should apply: 
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(1) The essence of pursuit is that the offending vessel shall have beer 
made aware that it is required to stop. An aircraft, acting by its f. 
must therefore be capable of issuing a visible and comprehens ve 
order to stop to the offending vessel when the latter is still wit} ir 
the territorial sea. Only from the moment of such an order can pur 
suit as properly to be understood, and for the purposes of justifying 
its extension on to the High Seas, be said to commence. 

(2) Since pursuit must be immediate, hot and continuous, an aireré “{ 
having given the order to stop, must itself actively pursue the ves.v 
until a vessel summoned by the aireraft arrives and takes ove’ <v 
pursuit. It would not be an appropriate exercise of the right oi 
pursuit that a vessel should be able to arrest another vessel outs de 
the territorial sea merely because that vessel had been sighted as ar 
offender when in the territorial sea, by an aireraft. 


CHAPTER II: FISHING 
The United Kingdom Government will comment separately at a laser 


date upon the Articles contained in this Chapter. 
CHAPTER II: SUBMARINE CABLES AND PIPELINES 
The United Kingdom Government approve the Articles in this Chepisr 
but suggest that both they and the comments be amended where necesser} 
(as follows) to include electric cables generally. 
Article 34, paragraph 1 


For ‘‘telegraph or telephone” read ‘‘electric.’’ 


Article 34, comment 


In paragraph 2, after ‘‘pipelines’’ insert ‘‘and power cables.’’ 
p 


Article 35 
In line 7, after ‘‘communications’’ insert ‘‘or of electric power,” and ir 
the comment, after ‘‘pipelines’’ insert ‘‘and power cables.” 
B. DRAFTING POINTS 
Article 1 


For ‘‘which are not included”’ substitute ‘‘that are not ineluded.’’ 


Article 3 


For ‘‘shall have” substitute ‘‘has.’’ 


Article 6 
The United Kingdom Government suggest that this Article be redraf’ v 
to read: 


“ A ship that sails under the flags of two or more States may not, wit! 
respect to any other state, claim either or any of the nationalit.es iv 
question, and may be assimilated to ships without a nationality.” 
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Article 7, paragraph 2 


Insert commas after words ‘‘Government’’ and ‘‘military fleet.’’ 


Article 10, paragraph 1 

Insert a comma after the words ‘‘flying the flag’’ in the penultimate 
line. 
Article 12 


Insert after the word ‘‘vessel,’’ the words ‘‘of my [sc. any (?)} State.” 


Article 14, paragraph 1 

Insert a coma after the word ‘‘depredation.’’ In line 2 of paragraph 
1 (a) for ‘‘on’’ insert “by.” 
Article 16 


Certain of the expressions used in this Article are not usual in English. 
It is suggested that the word ‘‘devoted’”’ should be deleted and the word 
“utilized” be inserted; this requires the insertion of ‘‘for’’ for ‘‘to’’ in 
the following line. ‘‘Dominant control’’ is also not usual; ‘‘control’’ by 
itself would be sufficient. If an additional word is necessary, something 
like ‘‘actual’’ or ‘‘effective’’ would be more appropriate. 


Article 20 


For ‘‘because of” substitute ‘‘on account of.’’ 


Article 21, paragraph 1 (b) 


Redraft this paragraph to read: ‘‘That while in the maritime zones 
indicated as suspect in the international treaties for the abolition of the 
slave trade, the vessel is engaged in that trade.’’ 


Article 22 

Comment, point 3: for ‘‘spotted’’ insert ‘‘sighted’’ and for ‘‘hoisting’’ 
insert ‘‘making.’’ 
Article 23 


‘Fuel oil’’ is used as a technical term; the plain ‘‘oil’’ is therefore 
preferable. 
REGIME OF THE TERRITORIAL SEA 
The following represent the comments of substance that Her Majesty’s 
Government desire to make. Certain purely drafting comments may fol- 
low at a later date. 


Article 1 
The United Kingdom Government approve this Article. 
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Article 2 
The United Kinedom Government approve this Article. 


Article 3 


In their comments submitted to the International Law Commission on it 
1954 Report (1 February 1955) the United Kingdom Government sct ou. 
fully their view that the problem of the breadth of the territorial sca lo 
mands a uniform world-wide solution and that, while special historia 
grounds may provide a valid reason for claims to a wider limi: in ecri.air 
cases, there is no geographical or economic justification for claims to m ir 
than the traditional three-mile belt. The United Kingdom Governme ıt re 
cordingly welcome the statement by the Commission in paragraph 3 of 11 
Article that States are not required to recognize claims to a breadth of te = 
torial sea of more than three miles. They urge the Commission to rest 
this view more strongly in the revised text, and would stress in this coax. x 
ion the pronouncement of the International Court of Justice in its Jace 
ment upon the Anglo-Norwegian Fisheries Case, in which the Court asseiic: 
that the limitation of the territorial sea always has an international asp:«t. 

In the second paragraph of its comment upon Article 3, and discussin:: 
paragraph 2 of the Article, the Commission states that it considered tnai 
extensions of the territorial sea beyond a 12-mile limit infringe the prir 
ciple of the freedom of the seas. The United Kingdom Government woule 
point out that this principle was established during the period whic” 
witnessed also the general acceptance by States of the three-mile limi 
for the territorial sea. Attempts to derogate from the principle hw’ 
largely taken the form of claims to wider belts of territorial sea ta- 
three miles. Since the principle of the freedom of the seas is ine in 
patible with claims to exercise exclusive jurisdiction over large aras o. 
sea, the United Kingdom Government suggest that the recognition of il: 
principle must entail the limitations to territorial waters to the belt cf 3 
miles which experience has shown to be both necessary, and at the sum» | 
time sufficient, to serve the legitimate needs of coastal States. 

The United Kingdom Government wish to recall that in their commit, ` 
to the Commission of 1 February 1955, they put forward various ar‘ 
ments in favour of a uniform breadth of territorial waters through’ 
the world. They request the Commission to consider again these argum ‘11 . 
and to take into account certain recent developments in international ec- 
operation in maritime matters and in the work of the Commission itsel’, , 
which in their view have strengthened the case for a uniform thre21il. ' 
limit of territorial sea. ' 

In the first place, the Commission has provided a set of articles upon th? 
conservation of the living resources of the sea. The United Kingi oi: 
Government welcome these articles in principle, and consider that a se’ ` 
articles upon this subject should allay the often legitimate fears of coast: 
States for the conservation of fishery resources outside the three-mile lim i- - 
fears which have motivated many excessive claims to wide belts of tc vr 
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torial sea. They believe that such a set of articles should provide a basis 
for future agreements upon the conservation of the living resources of the 
sea. It will henceforth be clear that States disregarding the principles 
underlying these Articles, yet continuing to base their claim to a wider 
belt of territorial sea upon a desire to preserve or conserve fishery re- 
sources, are seeking, without legitimate ground, to assert exclusive juris- 
diction and rights of exploitation over areas that should be open for the 
use and benefit of all countries. 

In the second place, the United Kingdom Government have already 
expressed their readiness to accept a ‘‘contiguous zone’’ of up to 12 miles 
in width measured from the low-water mark or base-line, in which the 
coastal State shall be entitled to exercise certain specific rights. They 
reaffirm their readiness to accept such an arrangement upon the conditions 
set out when the proposal was first made in the comments of the United 
Kingdom Government dated 2 June 1952, and restated in those of 1 
February 1955. The rights laid down under such an arrangement meet 
the desire of the coastal State to exercise a measure of control in customs, 
fiscal and sanitary matters in a wider belt and thereby also serve to 
render unnecessary any claims to wider limits of territorial sea, based 
upon a desire for greater control in these matters. 

In the third place, the United Kingdom Government wish to recall that 
the Articles of the International Law Commission on the continental shelf 
drawn up at its 1953 Session provide for sovereign rights by the coastal 
State over the sea-bed and subsoil of the continental shelf around its coast. 
The United Kingdom Government are commenting separately upon these 
Articles but consider that they also serve to provide a safeguard for certain 
interests of the coastal State, without involving any question of an ex- 
tension of the territorial sea of the coastal State. 

They hold that these considerations meet all the arguments of substance 
put forward by States as reasons for the extension of their territorial sea. 

On the purely juridical aspects, the United Kingdom Government have 
nothing to add to the arguments set out in their comments of 1 February 
1955, to which they would again call attention. They would conclude by 
recalling the statement made in the comments submitted by the United 
States Government, on 3 February 1955, to the effect that all States 

| are agreed that they are entitled to a territorial sea of at least three miles. 
_ The way to final agreement upon this whole complicated question lies 
_ therefore in accepting this fact, and in catering for whatever exceptions 
| to it may be thought necessary in particular cases by making provision 
| for international arbitration and agreement directed to meeting those 
: exceptional cases when they are found to be justified. 


Articles 4 and 5 


In their comments of 1 February 1955, the United Kingdom Government 
expressed and explained the view that the use of base-lines cannot be 
justified by economie considerations alone. They therefore regret the 
j embodiment of a clause to this effect in Article 5, and, for the reasons 
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given in their previous comments, and in the comments upon Artielc 3 
above, they cannot agree with it. 

The United Kingdom Government also consider that the reference tc 
economic factors in Article 5 of the Commission’s draft is based on rn 
incorrect reading of the Judgement of the International Court of Just ec 
in the Fisheries Case between the United Kingdom and Norway. The 
“‘economie interests”? taken into account in the Judgement were viewer 
solely in the context of the historical and geographical factors under dis 
cussion, and were not intended to constitute a justification per se. ‘Luc 
particular passage on which the relevant part of Article 5 is based evn. 
in the context of the Judgement, be seen to relate solely to the question o" 
in what particular way, in certain circumstances, a base-line in a spo. ' 
locality could be drawn, and not to the question of whether any bas'-l 1 
in that locality was justifiable at all. It was only if some base-line v'i 
otherwise justifiable in principle, that purely local economic consideret* : 
in that particular region might then justify drawing it in a certain w. y 

The United Kingdom Government would therefore propose tha’ °" 
wording of paragraph 1 of Article 5 of the 1954 draft be reinstated i. 
the present Article 5, and that the present Article 4 by [se. be] amencer 
to make clear that only the consideration set out in the earlier Artiels © 
can be taken as a justification for departure from the use of the low-wa'e: 
mark. 

The United Kingdom Government also consider it essential that soas 
greater precision be introduced into the type and length cf bas~l'n 
permissible. The International Court only laid down very general evi 
teria, which, in the absence of more precise definition, are not easy t 
apply. The United Kingdom Government therefore regret the omiss 01 
of the previous second paragraph of this Article as set out in the 13’ 
Report. This paragraph contained such definitions, and the United (i's 
dom Government suggest its reintroduction in some form. 

The United Kingdom Government suggest further that the Commiss'o:' 
might consider stating explicitly in the Articles the principle that bese- 
lines cannot be drawn across frontiers between States, by agreement he- 
tween these States, in a bay or along a coastline, in such a way as to b- 


valid against other States. Although the consequences of the Soverci¢ it:’ 


of the State over internal waters are such that any attempted agrecmen’ 
of this kind would in fact lead to extremely complex legal difficulties, en 
probably prove impracticable, the United Kingdom Governrnent never 


theless consider that the illegality of the process should be made explicit, | 


Finally, the United Kingdom Government again draw the Commissicn’. 
attention to the problems relating to the status of waters enclosed by basi - 
lines, in particular the matter of the right of innocent passage throug: 
newly-enclosed waters in front of the coastline which were previow-l’ 
territorial (or even high seas), and have now become ‘‘internal’’ o' 
national. This enclosure may nevertheless not have altered their intri ‘si: 
character as waters affording access to the coast and its ports and estuaric.. 
It is precisly [se. precisely] in the approaches to a coast that passage 
rights are most important, since there may be no alternative route 
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Article 6 
The United Kingdom Government approve this Article. 


Article 7 


The United Kingdom Government, while agreeing that there should be a 
definite limit on the closing line for bays, cannot accept the figure of 25 
miles proposed by the Commission as a maximum line. It has been main- 
tained that the so-called ‘‘10-mile rule’’ has no basis in international law; 
but this is true equally for a 25-mile rule, and in the light of the con- 
siderations set out above in the comments upon Article 3, the United King- 
dom Government do not consider that the interest of the coastal States 
affords any justification for such a distance. 

The United Kingdom Government also suggest that paragraph 2 of 
Article 7 would be clarified by the addition of the sentence to the effect that 
islands fronting a bay cannot be considered as ‘‘closing’’ the bay if the 
usual route of international traffic passes shoreward of them. 

It is the view of the United Kingdom Government that paragraph 5 of 
Article 7 might be open to the interpretation that a 25-mile closing line is a 
minimum distance. To avoid this ambiguity, they suggest that all the 
words after ‘‘ ‘historical’ bays’’ should be deleted. 

The United Kingdom Government consider also that paragraph 1 of the 
comment on this Article is in need of amendment since the definition is 
not in keeping with the terms of the Article itself. It paraphrases it in 
such a way that the criterion becomes distance while in the Article it is 
area. 

Finally, the United Kingdom Government wish to draw attention to the 
fact that certain configurations of the coastline may give rise to difficulties 
in the application of the definitions in paragraph 1 of this Article, and that 
difficulties may also arise as a result of the discrepancy between paragraph 
8, which mentions the low-water mark, and paragraph 1, which does not. 


Article 8 


The United Kingdom Government would draw the Commission’s at- 
tention once more to the observations on this Article made in their com- 
ments of 1 February 1955. 


Article 9 
The United Kingdom Government approve this Article. 


, Article 10 


The United Kingdom Government approve this Article. They do not 
consider that there is any need to make special provisions for groups of 
islands as such, and agree in principle with the last sentence of the Com- 
mission’s comment upon this Article. They consider that the ordinary 
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rules, in conjunction with the Judgement of the International Court in the 
Anglo-Norwegian case, are adequate to cover this case. 

On a point of drafting, they would prefer the substitution of ‘“‘nea 
for ‘‘off’’ in the last sentence of the Commission’s comment. 


Article 11 


The United Kingdom Government approve this Article. 


Article 12 
The United Kingdom Government approve this Article. 


Article 13 


The United Kingdom Government approve this Article, save in relation 
to the use of the 25-mile closing line permitted by the reference (in pari- 
graph 2) to Article 7, and on the assumption that base-lines cannet ne 
drawn across the frontier between States (see under Articles 4 and 4 
above). 


Article 14 


The United Kingdom Government have the following comments on the 
provisions of paragraph 1 of this draft Article: 


1, The adoption of a boundary along the median line would appear to 
depend on the absence of agreement on some other solution. fn 
practice, however, the solution of a median line would itself usaa'ly 
depend on an agreed method of application (e.g. it might be necesse -y 
to agree on how the boundary should take account of islands); ard, 
in the circumstances, such agreement might be difficult to obtain. 

2. The application of an exact median line, which is a mattcr of 
considerable technical complexity, would in many instances be open t0 
the objections that the geographical configuration of the coast madc it 
inequitable, and that the base-lines (e.g. the low-water mark oi the 
coast) were liable to physical change in the course of time. 

3. In the experience of the United Kingdom Government, the most 
satisfactory course will usually be to apply the principle of the median 
line: that is, an approximate or simplified median line based as cloxc?y 
as circumstances allow on an exact median line and drawn on a 
specific chart of specifice date. 


For these reasons, the United Kingdom Government propose that the 
Commission should amend paragraph 1 of Article 14 in the terms o: the 
revised provisions suggested below. This revision would accord with ine 
approach to the analogous problem dealt with in paragraph 1 of Article 15. 


Article 14 


“1. The boundary of the territorial sea between two States the 
coasts of which are opposite each other at a distance less than ine 
extent of the belts of territorial sea adjacent to the two coas‘s, is 
usually determined, unless another boundary line is justified >y 
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special circumstances, by the application of the principle of the 
median line, every point of which is equidistant from the nearest 
points on the base-line from which the width of the territorial sea 
of each country is measured. 

De ce edie It R E Oh ected (unchanged).’’ 


Article 15 


The United Kingdom Government approve this Article. 


CHAPTER IH. RIGHT OF INNOCENT PASSAGE 


The United Kingdom Government oppose in principle the separate 
treatment of warships in these Articles in respect of the right of innocent 
passage — (but see under Article 25). 


Article 16 


The United Kingdom Government consider that in paragraph 2 of this 
Article the wording ‘‘any act prejudicial to the security of the coastal 
State” is still open to the objections to it pointed out by the United King- 
dom Government in their comments of 1 February 1955; and that without 
some qualifying phrase this wording may be open to abuse. The United 
Kingdom Government consider that this paragraph should make clear the 
burden of proving that the passage is ‘‘prejudicial, ete.’ is one which 
must be discharged according to the criteria of international law, rather 
than the law of the coastal State. They consider that there is a real danger 
that a vessel on genuine innocent passage may be interfered with; on the 
other hand, they are aware that it is difficult to cover in the Articles the 
conception of ‘‘hovering’’ for the purposes of smuggling, in the terms of 
paragraph 8, while at the same time not giving pretext for interference 
with genuine innocent passage. They therefore propose the addition in 
paragraph 3 of the Article after the words ‘‘coastal State” of the words 
“for for the purpose of avoiding import or export controls or customs 
duties of the coastal State.” 


Article 17 


The United Kingdom Government welcome the declaration in the first 
sentence of paragraph 1 of this Article. 


Article 18 


Paragraph 1 of this Article covers substantially the same ground as 
paragraph 3 of Article 16. It is not necessary to have both. In either 
case the comment made above under the head of Article 16 applies. 


Article 19 
The United Kingdom Government approve this Article. 
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Article 20 


The United Kingdom Government approve this Article, but suggest that 
paragraph 1 of the comment upon it in the 1954 Report should be cein- 
stated. 


Article 21 


The United Kingdom Government approve this Article and welcome the 
greater emphasis now given to the needs of navigation in paragraph 3 and 
and in the comment. 


Article 22 


In their comments on the corresponding Article in the draft Artieks © 
the Regime of the Territorial Sea produced by the International Liw 
Commission at its Sixth Session, the United Kingdom Government iv 
attention to the possibility of some incompatibility between the Astir lc 
in that draft, and the 1952 Brussels Convention on the Arrest of Sia 
going Ships. The United Kingdom Government consider, however, trei 
to extract short sections of that Convention in an attempt to summarize 
it in the draft Articles is likely to lead to even greater difficulties, becavse 
of the danger of inconsistency between the terms of the summary inelid*d 
in the draft Articles and the Convention itself, and the impossibility of 
covering the whole Convention in the draft Articles. The United Kingdom 
Government therefore suggest that paragraphs 2 and 3 of Article 22 would 
be better omitted from the draft Articles. If desired, reference could vec 
made in the commentary to the fact that under the Convention civil arrest, 
even in port, is only possible in certain cases. 


Article 23 


The United Kingdom Government wish to reaffirm their view thas the 
question of the vessels to which state immunity should apply requires ve y 
careful study. Pending definition of the position of such vessels, therefore, 
the United Kingdom Government consider themselves still obliged to :e- 
serve their position upon this Article. They reaffirm, however, that they 
have, in principle, no objection to government ships employed on con- 
mercial service being covered by the provisions of Articles 16, 19, 20, 74 
and 22. 


Article 24 

The United Kingdom Government will await the Commission’s drei 
text of this Article. 
Article 25 


If the Commission consider this convenient the United Kingdom Gv- 
ernment are prepared in the last resort to agree to a separate Article 
covering the passage of warships. Moreover, they do not dispute tne 
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right of the coastal State, in accordance with Article 18, to regulate the 
passage of warships through the territorial sea. They cannot, however, 
accept the provisions of paragraph 1 of this Article, which they regard 
as unnecessary and unjustifiable. 

In their view the following main considerations should govern the treat- 
ment of warships by the Commission: 


1. The law relating to the right of passage is based on the assumption 
that such passage, whether of warships or merchant ships, is innocent: 
if it is not, there is no right. 

2. The general rights of the coastal State are embodied in Articles 
18 and 19: these apply equally to warships and merchant vessels and 
all the safeguards necessary to protect the coastal State. 

3. The present practice of States, recognized in 1930 by the Conference 
for the Codification of International Law, does not require that the 
passage of warships should be subject to previous authorization or 
notification. 

4. The present tendency of some countries to claim large extension 
of the territorial sea emphasizes the desirability of the Commission 
confining its recommendation on this matter to the strict limits of the 
law as it stands. 


In accordance with the above consideration, the United Kingdom Gov- 
ernment propose the following redraft for paragraph 1 of this Article: 


‘1. Subject to the provisions of the present rules, the coastal state 
may not normally forbid the innocent passage of warships through the 
territorial sea nor require a previous authorization or notification.”’ 


Article 26 


Subject to the considerations set out in the comments on Article 25, the 
United Kingdom Government accept this Article, although they think its 
practical value is small. 


CONTINENTAL SHELF AND CONTIGUOUS ZONE 


(Articles contained in the Report of the International Law Commission 
on its Fifth Session) * 


THE CONTINENTAL SHELF 
Article 1 


As they stated in their comments upon the International Law Com- 
mission’s earlier Report (transmitted to the United Nations on 2 June 
1952), the United Kingdom Government are prepared to accept the 200 
metre line as a criterion for the outward edge of the continental shelf, but 
they still consider that the 100 fathom line would be preferable on practi- 
eal grounds, since this line and not the 200 metre line is the one already 
marked on most of the ocean charts of those countries that produce charts 
covering the whole world. 

The United Kingdom Government consider that the special nature of the 


* For the text of the Articles referred to, see 48 A.J.I.L. Supp. 27 ff. (1954).—Epb. 
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exceptions mentioned in paragraph 66 of the Report would be appropri- 
ately emphasized by the insertion of the word ‘‘immediately’’ before the 
word ‘‘contiguous’’ in line 3 of the Article. 


Article 2 


In connexion with this Article the United Kingdom Government wish 
to reaffirm the view they expressed in their 1952 comments, i.e. that the 
rights of the coastal State over the continental shelf must be of the sarae 
general nature as those over its land territory, subject of course to the 
provisions of the succeeding Articles. 

They wish to point out, however, that certain scientific societies are 
concerned lest the terms of these Articles should enable the coastal State 
to place unnecessary restrictions upon bona fide scientific research upon the 
shelf itself. They therefore suggest that the Commission consider in- 
serting some provision safeguarding the general right to undertake such 
exploration and research. 


Articles 3 and 4 


The United Kingdom Government approve these Articles and cannot 
accept any convention on the continental shelf which does not contain 
such Articles. They suggest that it might be advisable for the Commission 
at its 1956 session to consider whether it would not be desirable to state 
even more explicitly that a claim to the continental shelf can only extend 
to the sea-bed and sub-soil of the shelf itself, and not to the waters above 
it, except within the territorial sea; and that a claim to the continental 
shelf cannot confer either jurisdiction over, or any exclusive rights in, the 
super-adjacent waters outside the territorial sea, which are and remain 
the high seas. 


Article 5 


The United Kingdom Government approve this Article but suggest 
that it should mention pipe lines as well as submarine cables. This would 
be in keeping with Article 34 of the Régime of the High Seas contained in 
the 1955 Report; the Commission might in fact consider inserting a cross 
reference to that Article. 

The United Kingdom Government suggest that a further item ie. ‘‘or 
exploration in the waters above the Shelf’’ should be added to the end of 
this Article. 


ee 


Article 6, paragraph 2 


The United Kingdom Government would prefer the establishment of a 
definite distance for the safety zone envisaged rather than the vague term 
‘fa reasonable distance.” While they agree that, in view of the likely 
conflict of interests, these Articles must maintain a certain flexibility, they 
consider that the question of a safety zone is not one upon which there 
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should be a difference of opinion. Since the margin of safety for shipping 
must at all times be generally the same, regardless of whether the installa- 
tion concerned is on an open stretch of sea or in a narrow strait, they 
propose tentatively that the words ‘‘at a reasonable distance’’ should be 
followed by the words ‘‘not exceeding 400 metres.’’ 

The United Kingdom Government propose the insertion of a new para- 
graph 5 to this Article (the present paragraph 5 becoming paragraph 6), 
to read as follows: ‘‘If such installations are abandoned or disused, they 
are to be removed entirely.” 

They also suggest that, in the present paragraph 5, the references to 
‘*sea lanes’? may prove too restrictive, and propose the insertion of the 
words ‘‘or where interference may be caused in’’ before those words. 


Article 7 


The United Kingdom Government have the following comments on the 
provisions of paragraph 1 of this draft Article: 


1. The adoption of a boundary along the median line would appear 
to depend on the absence of agreement on some other solution. In 
practice, however, the solution of a median line would itself usually 
depend on an agreed method of application (e.g. it might be necessary 
to agree on how the boundary should take account of islands) ; and, in 
the circumstances, such agreement might be difficult to obtain. It 
would, in any event, be useful to include a provision in this Article 
similar to that in paragraph 2 of Article 14 of the draft Articles on 
the Régime of the Territorial Sea. 

2. The application of an exact median line, which is a matter of con- 
siderable technical complexity, would in many instances be open to 
the objections that the geographical configuration of the coast made 
it inequitable, and that the base lines (i.e., the low-water mark of the 
coast) were liable to physical change in the course of time. 


3. In the experience of the United Kingdom Government, the most ` 


satisfactory course will usually be to apply the principle of the median 
line: that is an approximate or simplified median line based as closely 
as circumstances allow on an exact median line and drawn on a specifie 
chart of a specific date. 


For these reasons the United Kingdom Government propose that the 
Commission should amend Article 7 in the terms of the revised provision 
suggested below. The revised paragraph 1 would accord with the approach 
to the analogous problem dealt with in paragraph 2 of the Article. 


Article 7 


‘1, Where the same continental shelf is contiguous to the territories 
of two or more States whose coasts are opposite to each other, the 
boundary of the continental shelf appertaining to such States is 
usually determined, unless another boundary line is justified by 
special circumstances, by the application of the principle of the 
median line every point of which is equidistant from the nearest 
points on the base line from which the width of the territorial sea 
of each country is measured. 

Dore eatin aie itso bs E EE E ETE (unchanged) 
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3. Lines shall be marked on the largest scale charts available whieh 
are officially recognised.’’ 


THE CONTIGUOUS ZONE 


The United Kingdom Government note that paragraph 111 of the Con 
mission’s Report states that the term ‘‘immigration’’ is taken in the ati le 
upon the contiguous zone to include ‘‘emigration.’’ In view of the pewcrs 
which this provision would therefore give to a coastal State, e.g. to prevent 
political refugees from leaving a country, the United Kingdom Governm nt 
consider that the term ‘‘immigration’’ should be deleted. 

They cannot accept the use of the word ‘‘punish”’ in line 3 of the artiste 
since, as they have pointed out in their comments upon Article 22 0° tho 
Régime of the High Seas, they cannot accept that the coastal State is 
entitled to exercise anything more than purely preventive control in “s 
contiguous zone. 

Following from this, they would also like to see a second paragraph adc ‘c 
to this Article in the following terms: ‘‘The above-mentioned faculty shot 
not affect the status of the waters in which it is exercised outside the 
territorial sea, nor shall it entitle the coastal state to claim any geiie ‘al 
jurisdiction over, or exclusive rights in, such waters, which are and ‘e- 
main high seas,” 

They consider also that a further amendment is desirable to ensure 
that only reasonable demands are made upon vessels as a result of tkis 
article. 

Finally, they wish to call attention to the comments they submitted ipu 
Article 16 of the Régime of the Territorial Sea in the 1954 Report, ard ‘o 
the conditions upon which they are prepared to accept the contiguous 01 9, 
set out in their comments of 2 June 1952, and restated in their comments of 
1 February 1955. They consider that these comments remain applicab a. 


16. UNITED KINGDOM OF GREAT BRITAIN AND 
NORTHERN IRELAND (continued)* 


TRANSMITTED BY A NOTE VERBALE FROM THE Unrrep Kinepom DELEGATION 
TO THE UNITED Nations DATED 19 APRIL 1956 
COMMENTS OF THE GOVERNMENT OF 
THE UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND 
ON THE ARTICLES ON THE CONSERVATION OF THE LIVING RESOURCES OF 
THE SEA CONTAINED IN CHAPTER II OF THE REPORT OF THE 
SEVENTH SESSION OF THE INTERNATIONAL LAW COMMISSION 
1. Her Majesty’s Government have stated in their comments touching tae 
Articles upon the Régime of the Territorial Sea that they welcome in 
principle the set of Articles upon the conservation of the Living Resources 
of the Sea and consider that they should provide a basis for future axrco- 
ments in that sphere and allay the often legitimate fears of States for te 
conservation of fishery resources in coastal waters outside the three-m le 
limit. 
* A/CN.4/99/Add. 5. 
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2. The conservation of living resources is a concept which almost by 
definition requires the scientific and especially the biological approach. 
The scientific requirements were clarified and formulated at the Inter- 
national Technical Conference on the Conservation of the Living Resources 
of the Sea and a wide area of agreement was reached among the 45 States 
represented there. The Commission have been able to take fully into ac- 
count the Report of that Conference and Her Majesty’s Government con- 
sider that in consequence the present Articles are a very decided improve- 
ment over those which the Commission adopted at their Fifth Session in 
1953. There is one especial aspect in which Her Majesty’s Government 
nevertheless consider that the present Articles do not sufficiently embody 
the content of the Report of the International Technical Conference. That 
Report contained in Chapter II a statement of the objectives of fisheries 
conservation, the scientific content of which was unanimously agreed at the 
Conference. Scientifie conservation is the theme of the Articles, which are 
essentially concerned with the application of measures of conservation and 
appropriate modes of procedure. Yet the Articles contain no definition 
of the term. This would seem to be an avoidable imprecision and Her 
Majesty’s Government would propose the addition of a second paragraph 
to the first of the Articles, namely, Article 24 in the following terms: 


“For the purposes of this and succeeding Articles the conservation of 
the living resources of the sea is to be understood as the conduct of 
fishing activities so as, immediately, to increase or at least to maintain 
the average sustainable yield of products in desirable form and, ulti- 
mately, to obtain the optimum sustainable yield so as to secure a 
maximum supply of food and other marine products.’’ 


3. Within the framework of such a definition Her Majesty’s Govern- 
ment would agree without reserve with these basic propositions of Articles 


l 25 to 28 inclusive: 


(i) that fishing activities within any area of the high seas should be 
regulated at need for conservation purposes; 

(ii) that all States fishing any area of the high seas should undertake 
to seek to reach agreement upon the conservation measures that may 
be required ; 

(iii) that a State newly entering or seeking to enter a high seas fishery 
should be initially bound by any measures of conservation already in 
force; 

(iv) that a State which is a coastal State in relation to any high seas 
fishery should be enabled to participate, whether or not it is currently 
engaged in that fishery, on an equal basis with other States in any plan 
of research or system of regulation of the fishery for conservation 
purposes. 


Her Majesty’s Government furthermore accept in principle, subject to 
the comments which follow, that where States have failed to reach agree- 


| ment on any matter arising from the propositions stated in (i) to (iv) 


above, they should be required to resort to arbitration of an appropriate 
character. 
4, As regards Article 28, however, Her Majesty’s Government would 
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observe that the expression ‘‘a special interest’’ requires definition or 
clarification if it is to be employed and that the phrase ‘‘contiguous to its 
coasts”? is too restrictive since it implies that the whole of any stock of fish 
in which the coastal State may have an interest will be found at all times 
very close to the coast of that State. This does not properly allow for the 
widely varying characteristics of the movements of different species of fish, 
A better formulation of the first paragraph of this Article might be: 


“A coastal State whose nationals are not actively engaged in a high 
seas fishery but which is able to demonstrate a latent or potentia: 
interest in the maintenance of the productivity of that fishery is cn- 
titled to take part on an equal footing in any plan of research or 
system of regulation in regard to that fishery.” 


Her Majesty’s Government would suggest the amendment of Article 3C 
in the same sense. In suggesting that a coastal State should actually 
demonstrate its interest Her Majesty’s Government have in mind eviderce 
of economic interest rather than detailed scientific arguments. 

5. Articles 26 to 28 contain the further proposition that resort to arbit a’ 
decision should be obligatory upon States if in a particular situation they 
should be unable to agree together within a reasonable period of time 
whether measures of conservation are required or what measures should be 
applied or whether a particular coastal State may claim the rights allowed 
under Article 28. Her Majesty’s Government find this proposition fully 
acceptable in each of its several parts and are equally ready to accept the 
principle of Article 33, namely, that an arbitral decision shall be binding 
upon the States concerned. 

6. As regards Article 31 which deals with the appointment, composition 
and procedure of the proposed arbitral commission, Her Majesty’s Govern- 
ment attach the greatest importance, as the Commission itself clearly doss, 
to speed of decision. Unsettled controversy over the conservation of fish 
stocks may if at all prolonged easily bring about harm and loss to the 
fishermen as well as to the fish stocks. Her Majesty’s Government are 
therefore glad to note the proposals for short time-limits in respect of action 
upon a request for arbitration, the constitution of a commission to consider 
the request, and the rendering of the arbitral decision. 

7. They note with the more concern the suggested provision for the com- 
mission to extend the period within which its decision is to be given. There 
is certainly a difficulty here. A commission consisting predominantly, as 
Her Majesty’s Government agree that it should, of qualified experts in con- 
servation may not only be strongly tempted in any event to subordinate and 
sacrifice quickness of decision to exhaustiveness of evidence: such a body 
may actually find that a conclusive decision covering all the grounds of 
argument between the parties cannot be given without further and pro- 
longed scientific research. The period of three months which the Com- 
mission envisage might easily become three years unless the arbitral com- 
mission is required to give the best decision it can, even though it must be 
of an interim nature, within a fixed limit of time. These considerations 
would be of even more crucial importance in the event of the coastal State 
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being given a right to take unilateral measures of conservation as proposed. 
in Article 29 which could only be upset by subsequent arbitration, and 
the commission deciding not to suspend the measures of the coastal State 
pending its arbitral award as it would be empowered to do under Para- 
graph 2 of Article 32. 

8. These remaining and related Articles 29 and 32 need to be examined 
together as regards both principle and application. They are, of course, 
designed to meet what are conceived to be the particular needs and fears 
of the coastal State in regard to the safeguarding of the stocks of fish 
and other living marine resources. Her Majesty’s Government recognize 
the existence of both the needs and the fears which may be legitimate 
whether or not the coastal State has yet begun to share in the harvesting 
of those resources. Their recognition is the keener because Her Majesty’s 
Government are themselves responsible for the interests of many such 
territories in various parts of the world who are now engaged in expanding 
their fishing industries in order to augment their food supplies. At the 
same time, Her Majesty’s Government consider that Articles 29 and 32 
require further study by the Commission from various technical fishery as- 
pects before it can be judged whether, and if so in what circumstances, an 
acceptable formulation can be devised for the fundamentally new principle 
that Article 29 advances, which is that individual States may apply meas- 
ures, and on the high seas, that are operative against other interested States 
without their agreement and in advance of arbitration on the merits of 
the measures in question. This principle would be an innovation of 
' potentially radical effect upon the fishing economies of the States that 
were not parties to the measures, and their rights and interests are no less to 
be considered, always within the limits of what the conservation of the 
living resources of the sea demands, than those of the State which would be 
unilaterally acting in pursuance of its interests. 

9. Her Majesty’s Government have noted the Commission’s special re- 
quest that Governments should include in their comments information on 
` all points of a technical nature which might be of use in the final drafting 
| of this set of Articles. The technical fisheries aspects are of much sig- 
nificance in relation to Article 29, which appears to be universalizing two 
sets of assumptions that may only be valid in some situations. The first 
of these is what might be termed the assumption of localized stocks of 
marine resources. The second might be called the assumption of the 
oceanic frontier. 

10. As to the first, fish and other marine resources often have migratory 
movements extending over great distances. A stock may be local to a 
particular State at one period of the year and local to another State or 
entirely oceanic at other periods. ‘‘The area where this interest exists,’’ 
within which Article 29 envisages the coastal State having a unilateral 
power of conservation, might be extensible far beyond local waters into 
those which are local to other States or are oceanic. To confine the action 
of a coastal State to ‘‘contiguous’’ waters may make that action quite 
ineffective ; to permit its extension further may be demonstrably unwarrant- 
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able. There will be a wide range of situations, depending upon the species 
or the stock of fish or other marine resource in question. Where is the 
line to be drawn beyond which unilateral conservation is impermissible; 
and if it cannot be clearly drawn to cover all situations and a coastal State 
over-passes it in the subsequent estimation of the arbitral commission, 
what remedy have the States whose interests have been improperly 
damaged? 

11. As to the second, a distinction between a coastal State and other 


States, where the technical problem just discussed does not arise, will 


present no difficulty where, for instance, the coastal State directly fronts a 
wide expanse of ocean. But that is not the general, and may not even be 
the most usual, situation. Very many countries are grouped or clustered 
around the margins of seas, sometimes relatively small in area, across which 
they face each other. In Europe, the North Sea, the Baltic Sea and the 
Mediterranean Sea are examples. There are somewhat similar situations 


in parts of Asia and North East Africa, and a comparable one in the 
Caribbean. This geographical factor has to be considered, moreover, alons | 


with the migratory characteristics of fish and other marine resources re- 
ferred to in the preceding paragraph. The inescapable conclusion is that 
in many parts of the world there may well be several countries in a given 
area which could properly regard themselves as coastal States within the 
compass of Article 29 as at present drafted and could take conflicting uni- 
lateral action which might well bring about a state of chaos in the fisheries. 

12. The Commission should have it in mind also that there are interna- 
tional conservation bodies in existence for certain areas, or for certain kiads 
of marine resources, which apply specifie measures for the conservation of 
stocks and of which coastal States concerned are free to become member: 
and commonly are members. There will be occasions when such a body 





is not empowered to apply a particular kind of measure which a member ; 


State may think necessary. That State would appear to have its remedy 
under Article 26: it can negotiate for the extension of the powers of tho 
international conservation body, and failing success can take the matter in 
dispute to arbitration under Article 26. The present draft of Article 29 
would appear, however, to allow a State, able to demonstrate that it was a 
coastal State in this context, which was in a minority within an interna- 


tional conservation body over the scientific necessity of a particular meas- | 


ure, or which did not wish to go so far in regulating catches for conserva- 
tion purposes as other member States, to leave that body and take action 
of its own in the belief that it might hope to establish a sufficient case 
before the arbitral commission, which would thereby be made a court of 
appeal against the measures applied by the international conservation body. 
That would not seem to Her Majesty’s Government to be a situation which 
the Commission really intends or one in which the arbitral commission 
should be placed. 

18. There are three comments that Her Majesty’s Government wish to 
make on the requirements set out in paragraph 2 of Article 29 which it is 
proposed the unilateral measures of the coastal State should have to satisfy 
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for them to be valid against the nationals of other States. Firstly, the re- 
quirement at (a) of that paragraph might bring about great confusion and 
controversy if the term ‘‘conservation’’ were not given exact definition in 
scientific terms; and Her Majesty’s Government have already suggested in 
this commentary how they consider that definition should be framed. Sec- 
ondly, the word ‘‘appropriate’’ at (b) would not seem apt in expression 
or clear in intention. ‘‘Acceptable’’ would be a more fitting word: the 
State taking unilateral action should at the least be required to show that 
there is a wide measure, though not necessarily perhaps a universal meas- 
ure, of scientific acceptance of the findings on which its action is based. 
Thirdly, the requirement at (c) should take account of the capacity to 
give the appearance of non-discrimination against foreign fishermen when 
the measures in question may in fact have a wholly opposite effect. This 
can be achieved, for example, by prohibiting particular forms of fishing, 
or the use of particular gears, ostensibly on conservation grounds, which the 
fishermen of the country initiating the measures do not employ but which 
those of other States concerned are alone equipped to practise. There 
should be non-discrimination in fact as well as in form if unilateral action 
is to be sanctioned. 

14. The final comment that Her Majesty’s Government desire to make 
at this stage concerns the proposal in Article 29 that the unilateral meas- 
ures should be valid as to other States, in advance of reference to arbitra- 
tion, if the stated requirements are fulfilled and should remain obligatory 
pending the arbitral decision. If this is to be an effective provision the 
implication is that not only shall other States concerned undertake to see 
that their nationals observe the measures in question but also that the 
enforcement of those measures shall be policed, and on the high seas where 
they are to be observed. By whom are the measures to be policed? Are 
the ‘‘other States’’ expected or are they to be required to enforce the 
unilateral measures of the initiating State, from which they may dissent 
and about which they may be intending to go to arbitration, against their 
own nationals? Is that practical politics? Or is it intended that the 
State introducing the unilateral measures should be entitled to enforee them 
against vessels of other flags on the high seas; that fishery protection vessels 
of that State should, for example, be authorized to inspect the nets of 
foreign fishing vessels in order to enforce a unilateral measure affecting 
mesh sizes or turn foreign vessels away from the fishing grounds in order 
to enforce a unilateral measure regulating the amount of fishing effort? 
The collective or the international enforcement of agreed fishery conserva- 
tion measures has so far proved a plant of slow growth and the omens for 
the unilateral enforcement of controversial measures would therefore not 
appear promising. 

15. While Her Majesty’s Government feel that these considerations of a 
technical and practical nature to which they have drawn attention require 
that material amendment should be made to the Draft Articles on the 
Conservation of the Living Resources of the Sea, they wish in conclusion to 
reaffirm their belief that a set of Articles on this subject is imperatively 
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needed in the interests of the conservation of marine resources and wou ’ 
prove an invaluable addition to the corpus of international law, and io ste: 
again that the basie principles of the Articles have their support. 


17. UNITED STATES OF AMERICA * 


TRANSMITTED BY A NOTE VERBALE FROM THE UNITED States Missiow 10 
THE UNITED NATIONS DATED 12 Marcu 1956 


(Original: English] 


I have the honour to refer to note No. LEG 292/9/01, dated 24 Aust < 
1955, from the Legal Counsel, concerning the report of the Internation.. 
Law Commision covering the work of its seventh session, 2 May to 3 dn. 
1955. 

Capter (se. Chapter) II of the report contains provisional articles vo 
cerning the regime of the high seas, and Chapter III contains draft ert ei. 
on the regime of the territorial sea. The Commission has invited ¢9i 
ments on these drafts. 


1. PROVISIONAL ARTICLES CONCERNING THE REGIME OF THE HIGH SEAS 


Article 1 defines the high seas and article 2 affirms the principle of ‘vc :- 
dom of the high seas. There follows thereafter three chapters: Chepicr I` 
—Navigation; Chapter II—Fishing; and Chapter I1I—Submarine Cchl. 
and Pipelines. 


Articles 1 and 2 


The Government of the United States is in agreement with the defini:i > 
of high seas in article 1 and with formulation of the principle of freedoi: : ” 
the seas in article 2. 


CHAPTER I. NAVIGATION 


The Government of the United States believes that the articles in ih's 
chapter constitute as a whole a sound exposition of the principles appl- 
cable to problems of navigation. 


CHAPTER Ul. FISHING 


So far as concerns the articles in this chapter, the Government of i] > 
United States submits the following comments: 


Article 26 


The first paragraph of this article would enable a State operating oniy 
occasionally in a fishery to insist that a State with a substantial operatic: 
in the same fishery enter into negotiations with it for a conservation nrc- 
gramme; failing such negotiations an arbitral procedure would be invoxer', 
In order to remove the possibility of abuse, the United States suggests tl > 
insertion of the word ‘‘substantial’’ before ‘‘fishing’’ in paragraph 1. 


€ A/ON.4/99/Add. 1, p. 75. 
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Also under this paragraph, a State could request another State to enter 
into negotiations even though their nationals were not engaged in fishing 
the same stock of fish. In the view of the United States, the right of a 
State to request such negotiations, and consequently to initiate the arbitral 
procedure contemplated in the next paragraph, should be limited to in- 
stances where their nationals are engaged in fishing the same stock of fish. 
It is suggested, therefore, that the words ‘‘fishing in any area of the high 
seas’’ be replaced by the words ‘‘substantial fishing of the same stock or 
stocks of fish in any area or areas of the high seas,” and that the words 
“conservation of the living resources of the high seas” be replaced by the 
words ‘‘conservation of such stock or stocks of fish.’’ 

Under paragraph 2 the scope of the authority of the arbitral body in 
making determinations under article 26 is not clear. For example, the 
role of the arbitral body with regard to conservation proposals that may 
have been made by one or more of the disagreeing States is not indicated. 
Nor is it indicated whether the arbitral body would be authorized to origi- 
nate proposals for conservation measures. The United States is of the 
opinion that, so far as proposals are concerned, the authority of the arbitral 
body should be limited to consideration of conservation proposals of the 
parties to the dispute; and that the arbitral body should not be empowered 
to initiate conservation proposals or to enlarge upon any that originate 
with the parties. 

Moreover, it would seem advisable and appropriate to specify criteria for 
the guidance of the arbitral body in making determinations under this 
‘article. 

In the view of the United States, the arbitral procedure contemplated by 
the second paragraph of article 26 should be based on criteria specifically 
set forth in this article. These criteria should be: 


“If these States do not, within a reasonable period of time, reach 
agreement upon the need for conservation or as to the appropriateness 
of conservation measures proposed by any of them, any of the parties 
may initiate the procedure contemplated in article 31, in which case 
the arbitral commission shall make one or more of the following de- 
terminations, depending upon the nature of the disagreement: 

‘*(a) whether conservation measures are necessary to make possible 
the maximum sustainable productivity of the concerned stock 
or stocks of fish; 

‘í (b) whether the specific measure or measures proposed are appro- 
priate for this purpose, and if so which are the more appropri- 
ate, taking into account particularly: 

‘*(1) the expected benefits in terms of maintained or in- 

ereased productivity of the stock or stocks of fish ; 
**(2) the cost of their application and enforcement; and 
‘*(3) their relative effectiveness and practicability. 

“ (e) whether the specific measure or measures discriminate against 
the fishermen or any participating State as such. 

‘‘ Measures considered by the arbitral commission under paragraph 2 
(b) of this article shall not be sanctioned by the arbitral commission 
if they discriminate against the fishermen of any participating State as 
such.”’ 





1956] OFFICIAL DOCUMENTS 103! 


Article 27 


The comment of the United States on paragraph 1 of article 26, in so fe - 
as it relates to identifying the fishing with stocks of fish as against area.. 
applies also to paragraph 1 of article 27. 

Likewise, the comment on paragraph 2 of article 26 that the scope of trr 
authority of the arbitral body should be limited and that specifie eritcr :. 
should be set forth, applies to paragraph 2 of article 27. The eritcr”:. 
suggested for article 26 should be incorporated in article 27. 

Furthermore, the United States believes that the operation of article °° 
should be subject to an important qualification, the principle of abstenti 
This principle is described in detail hereinafter. 


Article 28 


The United States understands the special interests of the nor-fi-> 
contiguous coastal State to be of two principal types. 

First, the coastal State is interested in seeing that the living rescz- 
in high seas near to its coast are maintained in a productive conc: . . 
since its nationals might at some future time desire to participate in t 
resources. Such an interest would be protected by assurance that an: .: 
quate conservation programme is being carried forward. 

Second, the coastal State has an interest in conservation measures 2p: ` 
to high seas contiguous to its territorial waters in so far as these sr ° 
measures affect, directly or indirectly, resources lying inside tervi : 
waters. Furthermore, in most instances, a fishery resource oceurvi:: 
contiguous high seas will extend into the territorial waters. For . `e 
reasons the nonparticipating coastal State may have an interest i> :e 
specific conservation programme referred to above. The interests des :°¢' 
in this paragraph can be safeguarded by giving the coastal Siate. . om 
satisfactory showing of a special interest, a right to participate fully © <he 
conservation programme. 


Article 30 


The United States understands that this article is intended to saf‘c:.card 
the interests of the nonfishing States whose nationals may depend «: the 
products of the fishery or who might some day desire to partici: © in 
fishing the resource. Specifically, the interest is in the continued :: > inc- 
tivity of the resource and should be exercisable through assurance t'::. “uck 
States have an opportunity to challenge the fishing States as to the 84° :1acy 
of the over-all conservation programme for the resource, as disti: :shec 
from a voice in the specific conservation measures. In this cc ~: «ior, 
specific criteria should be established for the guidance of the arbit . cody, 
as well as language which would clearly except from challenge iic pre- 
grammes of States within their own boundaries, for example, the ¢ wetio 1 
of dams which might affect the runs of anadromous fish. 

The United States suggests that the words ‘‘If no agreement i, cached 


within a reasonable period, such State’’ in the second paragraph «! rtie 2, 
| 
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30 be replaced by the words ‘‘If satisfactory action is not taken upon such 
request within a reasonable period, such requesting State....’’ The 
United States also suggests that the following criteria be incorporated in 
this article : 


‘The arbitral commission shall, in procedures initiated under this 
article, reach its decision and make its recommendations on the basis 
of the following criteria : 

“‘(a) whether scientific evidence shows that there is a need for 

measures of conservation to make possible the maximum sus- 
tainable productivity of the concerned stock or stocks of fish; 


and 
(b) whether the conservation programme of the States fishing the 
resource is adequate for conservation requirements. 


“Nothing in this article shall be construed as a limitation upon 
the action a State may take within its own boundaries.’’ 


Article 31 


With respect to the appointment of an arbitral commission when the 
parties have not agreed upon a method of settlement, the United States 
would suggest the following modifications: 

The Commission should be composed, in any combination, of seven mem- 
bers well qualified in the legal, administrative or scientific fields of fisheries, 
depending upon the nature of the dispute. 

Three of these members should be from countries neutral to the dispute 
and might be appointed, at the request of any State party to the dispute, 
either by the Secretary-General of the United Nations or as follows: one, 
who shall act as chairman, by the Secretary-General of the United Nations; 
one by the President of the International Court of Justice; and one by the 
Director-General of the Food and Agriculture Organization. 

If the dispute involves only two States, each should appoint two members 
of the arbitral commission. If there is more than one State on either side 
of the dispute, each side, irrespective of the number of States on that side, 
should appoint a total of two members of the arbitral commission. If 
either side fails to appoint its members within three months of the date of 
the original request for settlement, these appointments should be made by 
the Seeretary-General of the United Nations. 

Under this proposal, a situation could conceivably arise, for example, 
under article 26, where the dispute would involve a divergence of views of 
three or more States, thereby creating an issue not clearly divisible into 
two sides. The opportunity to initiate an arbitral procedure should not be 
defeated by this fact. In the view of the United States, it is essential that 
any State should be enabled to challenge, bilaterally, in turn if necessary, 
any of the other States in disagreement. 


Article 33 


The determinations of the arbitral commission should be by a simple 
majority of four votes and should be based on written or oral evidence 
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submitted to it by the parties to the dispute or obtained by it from oth 
qualified sources. 


Additional Comments 


The United States desires to call to the attention of the International 
Law Commission the absence from the draft articles of two propositions 
which the United States feels are essential to their completeness. The first 
of these concerns a definition of the term ‘‘conservation’’ as applied to the 
living resources of the sea. Since the principal purpose of these articles 
is to codify a set of rules to guide States in their relations with one another 
in regard to the conservation of such resources and it is proposed tha’ 
States accept certain responsibilities and commitments in order to assure | 
adequate conservation regimes, it would be essential to define specifically . 
the key term ‘‘conservation’’ in the context of the articles. The Interna- ` 
tional Technical Conference on the Conservation of the Living Resourzcs 
of the Sea considered this matter and concluded that the ‘‘principal ob- 
jective of conservation of the living resources of the seas is to obtain the | 
optimum sustainable yield so as to secure a maximum supply of food and 
other marine products’’ and that ‘‘when formulating conservation pro- 
grammes, account should be taken of the special interests of the coastal 
State in maintaining the productivity of the resources of the high seas netr | 
to its coast.” It will be noted that the ‘‘special interest” aspect of tl‘. 
conclusion has been worked into and given expression by the propos: | 
articles themselves, thus obviating any necessity for defining or clarifying ' 
that particular term. The following draft article would cover the balan e | 
of the definition of conservation for the purpose of the International Law 
Commission articles on high seas fisheries. 


“For the purpose of these articles, conservation of the living re- 
sources of the sea is defied as making possible the optimum sustain- 
able yield from those «sources so as to secure a maximum supply of 
food and other marir.e products.”’ 


The second proposition relates to situations where States have, through 
the expenditure of time, effort and money on research and management, and 
through restraints on their fishermen, increased and maintained the pro- 
ductivity of stocks of fish, which without such action would not exist or 
would exist at far below their most productive level. Under such condi- 
tions and when the stocks are being fully utilized, that is, under such ex- 
ploitation that an increase in the amount of fishing would not be expected 
to result in any substantial increase in the sustainable yield, then States 
not participating, or which have not in recent years participated in ex- 
ploitation of such stocks of fish, excepting the coastal State adjacent to the 
waters in which the stocks occur, should be required to abstain from ' 
participation. 

This proposed rule takes into account the fact that under the stated | 
conditions the continuing and increasing productivity of the stocks of fish | 
is the result of and dependent on past and current action of the partici- 
pating States and that the participation of additional States would result 
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in no increase in the amount of useful products. Rather than increasing 
production the advent of additional States is almost sure to stimulate the 
abandonment of such conservation activities through removing the incentive 
for maintaining expensive and restrictive conservation programmes. In 
fact, such advent very probably would encourage the idea that if the 
resource declined to a less productive level, it would offer less inducement 
to distant States. In recognition of a ‘‘special interest’’ on the part of a 
coastal State, the adjacent coastal State could be expected from the opera- 
tion of the rule. Strict and precise criteria should be laid down in the 
qualifications of a fishery for the rule, and questions arising as to qualifica- 
tions made arbitrative. These criteria should include (a) whether the 
stock is subject to reasonably adequate scientific investigation with the 
object of establishing and taking the measures required to make possible 
the maximum sustainable yield; (b) whether the stock is under reasonable 
regulation and control for the purpose of making possible the maximum 
sustainable yield, and whether such yield is dependent upon the pro- 
gramme of regulation and control; and (e) whether the stock is under 
such exploitation that an increase in the amount of fishing will not 


` reasonably be expected to result in any substantial increase in the sus- 





tainable yield. 


CHAPTER III. SUBMARINE CABLES AND PIPELINES 


The articles in this chapter appear to state principles which are, gen- 


| erally speaking, already applied by the United States. The Government 


of the United States, however, would question whether it is necessary to 
include in the draft the specific requirement in article 37 that every State 
shall regulate trawling. In the view of the United States, it would be 
preferable that this article, instead of being a mandate, be a recommenda- 
tion, and that the recommendations be couched in general terms and not 
single out trawling gear. 


2, ARTICLES ON THE REGIME OF THE TERRITORIAL SEA 


This draft is organized in three parts: Chapter I—General; Chapter 
II—Limits of the Territorial Sea; and Chapter III—Right of Innocent 


Passage. 


CHAPTER I. GENERAL 
The Government of the United States has no particular comments to 
make with respect to the articles in this chapter. 
CHAPTER Il. LIMITS OF THE TERRITORIAL SEA 


The Government of the United States has the following comments to 


| make with respect to articles 3, 5 and 7: 


Article 3 


This article concerns the breadth of the territorial sea. The Government 
of the United States agrees with paragraph 1 of this article as a statement 
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of fact. However, the Government of the United States does not egrce 
with it as a proposition of law, except in so far as it recognizes that the 
traditional limitation of territorial waters is three miles. For the reasons 
indicated in its previous comments, the Government of the United States 
considers that there is no valid legal basis for claims to territorial waters 
in excess of three miles. Since it considers that claims in excess of three 
miles are not justified under international law a fortiori it agrees with the 
statement of law in the second paragraph that international law does 
not justify an extension of the territorial sea beyond 12 miles. Con- 
sistently with these views the United States is also in agreement with the 
statement of law in the third paragraph that international law does xot 
require States to recognize a breadth of territorial waters beyond th-ec 
miles, i.e. that it does not require recognition of claims based on uni 
lateral determination and Jacking common acceptance. The United States 
practice has been uniformly consistent with this position as witness its 
formal protests against claims of foreign Governments to territorial waters 
in excess of three miles, except where such claims could be justified on an 
historical basis. 


So 


Article 5 


This article deals with straight base lines. The Government of the 
United States was in agreement with the draft of this article previously 
adopted by the Commission. In the view of the Government of iho 
United States the article as now drafted is too broad and lacks the sofe 
guards which were present in the former draft. The removal of the 1C 
mile limit on the length of the base lines which may be used, and th: 
removal of the requirement that the base lines should not be further away 
from the coast than 5 miles, open the way for abuses of a principle wric’: 
should be restricted to extraordinary cases as was made clear by tke 
International Court of Justice in the Fisheries Case between the United 
Kingdom and Norway. 

Furthermore, it seemed to be implicit in the previous draft, that, aside 
from historical reasons, the only circumstances which would justify use 
of straight-base lines were a deeply indented coast or islands in its immedi- 
ate vicinity. With reference to the latter the previous comments of the 
United States are apposite. 

Although it appears to have been the intention of the Commission i» 
predicate this article on the decision of the International Court of Justice 
in the Fisheries Case, the article as now drafted appears to go beyond 
that decision in that it recognizes as grounds for using straight linc. 
either a deeply indented coast or the presence of islands in its immediai: 
vicinity or the existence of peculiar economic interests, whereas the Fist- 
eries Case was not based on any one of these factors but on a combinatic.1 
of factors. 

With respect to the sea areas lying within straight-base lines, article 5 
proposes that they must be sufficiently closely linked to the land doma‘a 
to be subject to the regime of internal waters. This amounts to no moze 
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than saying that water cannot be treated as inland unless such treatment 
is justified, an impractical and completely circular standard. 

With the provision that base lines shall not be drawn to and from 
drying rocks and drying shoals the United States is in agreement. 


Article 7 


This article is concerned with bays. The Government of the United 
States cannot agree to the proposal in paragraph 3 that the entrance to 
bays not exceeding 25 miles could be closed by a straight line drawn across 
their mouth. The Commission indicated in its comments on this paragraph 
that the 25 miles length was chosen because it was slightly more than twice 
“the permissible maximum width of the territorial sea as laid down in 
paragraph 2 of article 3.’’ Even if it agreed that the permissible width 
of the territorial sea could be 12 miles, which it does not, this Government 
does not see why it necessarily follows that the opening of a bay susceptible 
of closing by a straight line should be 25 miles. 

It would seem to this Government that since there has been no serious 
objection in the past to the 10-mile principle, this limit should be main- 
tained. 

CHAPTER III. RIGHT OF INNOCENT PASSAGE 


The Government of the United States has no specific comments to make 
with respect to the articles in this chapter. 


19. CAMBODIA * 


LETTER DATED 2 APRIL 1956 FROM THE MINISTER or FOREIGN 
AFFAIRS OF CAMBODIA 


[Original: French] 


Referring to your letter LEG 292/9/01 LEG 292/8/01, dated 31 
January 1956, in which you drew my attention to the report of the Inter- 


| national Law Commission covering the work of its seventh session, I have 
` the honour to transmit to you the following comments on the drafts. 


I. Cambodia has no legislation of its own on maritime law drafted since 
gaining its independence. 

At present it applies the principles of French law. 

The draft submitted for our consideration is, however, of great value 
and the fullest account will be taken of it when a Maritime Code for 
Cambodia is drafted later, since the principles enunciated in it are in con- 
formity with both universal international law and Cambodian domestic 
law. 

We have no comment to make on the chapter of the draft devoted to the 

. regime of the high seas. 
i II. With regard to chapter IIT, concerning the ‘‘territorial sea,” 
:ı Cambodia has adopted the rules of French law, under which the territor?.:1 


* A/ON.4/99/AGd.2, p. 3. 
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sea has a breadth of three miles, with a wider contiguous zone for th: 
purposes of police or Customs jurisdiction. The three-mile formula seen 
to be the one most in harmony with the principle of freedom of the sess. 

The Government of Cambodia would accordingly like to see it adoptac 
by all States; for it would be contrary to the principle of equality betwee. 
States if all were not subject to the same rules on this point of internatione 
law. 

Moreover, the three mile limit is no bar to the exercise by the State o° 
sovereign rights over the continental shelf (article 2 of the draft contaire | 
in the report of the International Law Commission covering the work of it- 
fifth session, 1 June-14 August 1958). | 

III. Cambodia would therefore be happy to support the efforts of ik 
General Assembly of the United Nations in that field to achieve unifo.1 | 


maritime legislation. 
| 


20. ICELAND * 


NOTE VERBALE DATED 6 APRIL 1956 FROM THE MINISTRY 
FOR FOREIGN AFFAIRS OF ICELAND 


[Original: English] 


The Ministry of Foreign Affairs of Iceland presents its compliments ’~ 
His Excellency, the Seeretary-General of the United Nations and hes ‘1~ 
honour to refer to the Legal Department’s Note of 24 August 1955 (LE 
292/9/01) inviting the comments of the Government of Iceland upc- 
document A/CN.4/94, containing the Report of the International La 
Commission covering the work of its seventh session. The Government «' 
Iceland has the honour to submit the following comments. 


I. Preliminary remarks 


The Government of Iceland has studied the Provisional articles concer - 
ing the régime of the high seas and the Draft articles on the régime of t! ; 
territorial sea which were submitted in the Report of the Internation :! 
Law Commission. Since the two régimes are closely related the followit « 
comments will whenever necessary refer to both sets of articles. 

The fundamental provisions will be dealt with first (II), whereun- 
certain other provisions will be commented on (IIT). 





II. Provisions of fundamental importance 


A. Base-lines. In the opinion of the Icelandic Government the Intcr 
national Law Commission has done very valuable work in redrafti: 
Articles 4 and 5 of the territorial sea draft. These articles constitute . 
marked improvement over earlier drafts., The Icelandic Government, kov, 
ever, finds it necessary to propose that the last sentence of paragraph 1 + 
Article 5 should be deleted. It is there provided that the base-lincs shou < 
not be to and from drying rocks and drying shoals. In the Ange 


* A/ON.4/99/Add.2, p. 4. 
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Norwegian fisheries case the International Court of Justice confirmed the 
legality of using drying rocks as base-points and in present Icelandic 
legislation such base-points are used in many instances. 

B. Bays. Article 7 of the territorial sea draft also constitutes a marked 
improvement over earlier drafts. Also in this case useful work has been 
performed by the Commission for which it deserves eredit. This applies 
particularly to paragraph 5 of Article 7 without which the draft would 
have been unacceptable. It is submitted, however, that paragraph 5 should 
apply to all the preceding paragraphs. 

C. Breadth of the territorial sea. The Commission wishes to have the 
comments of Governments before drafting the final text of Article 3 of the 
territorial sea draft. However, the Commission has in a preliminary man- 

er drafted certain basic postulates. 

In paragraph 1 of Article 3 the Commission recognises that international 
ractice is not uniform as regards the traditional limitation of the terri- 
orial sea to three miles. It does not seem appropriate to refer to the so- 
alled 3 mile rule ‘fas the traditional limitation.’ As the Commission 
tself recognizes, practice is not uniform in this field. It seems that it 
ould have been quite sufficient for the Commission to state that fact. 

In paragraph 2 of Article 3 it is stated that the Commission considers 
hat international law does not justify an extension of the territorial sea 
eyond 12 miles. The Government of Iceland, as will be further explained 
ater, does not share this view. 

In paragraph 3 of Article 3 it is said that the Commission considers that 
aternational law does not require States to recognise a breadth beyond 3 
niles. 

The views expressed in Article 3 seem to present a very curious mixture 
nd really to be irreconcilable. On the one hand the so-called 3 mile limit 
s apparently given basic importance which in the opinion of the Icelandic 

overnment is quite unwarranted. On the other hand a wider limit than 
2 miles would apparently be considered illegal even if recognized by 
her states or justified in view of local considerations. The Government 
Iceland has been unable to find a sound basis in these postulates. 
The traditional regime of the sea is characterized by a sort of compromise 
etween the jurisdiction of the coastal State in waters adjacent to its 
ast and the freedom of the seas beyond that area. The former is 
Ceidteatty on the same level as the latter. It would be a mistake to con- 
ider it as an exception to a principle. The difficulty has always been and 
ill remains to decide where the line of separation should be drawn. 
The practice of States seems to be incompatible with the acceptance of a 
meral rule fixing the extent of the territorial sea with precision. A group 
i States would favour a general convention based on the system of the 
iree-mile limit. The conclusion of such a convention would imply that the 
any States which are opposed to that limit would give up their opposition. 
hat, of course, is thoroughly unrealistic. 
In its judgment in the Fisheries Case the Court stated the following in 
mnexion with the United Kingdom Government’s assertion that the so- 
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called ten-mile rule in bays should be regarded as a rule of internat oi . 
law: 


“In these circumstances the Court deems it necessary to poin ¢ i 
that although the ten-mile rule has been adopted by certain Sta - 
both in their national law and in their treaties and conventions, a 
although certain arbitral decisions have applied it as between ik. - 
States, other States have adopted a different limit. Consequently. <° 
ten-mile rule has not acquired the authority of a general rule of 31: 
national law.” (p. 181). 


sertion that the three-mile limit for the extent of the territorial sea svo! ' 
be regarded as a rule of international law. 

v As indicated by the rapporteur of the International Law Commis-is ° 
practice of States varies greatly, and in the different reports c` 
rapporteur different limits are proposed varying from three ruil‘, ‘ 
twelve miles. In the report of the International Law Commission 
stated that on this question twelve different suggestions were made d 
the debates of the Commission (A/2693, paragraph 68). 

A uniform system would be possible only if very extensive limits v 
to be adopted. It would not mean that all States would agree to the <w- 
mile limit. On the contrary, the States who are in favour of that li 2 
would have to be prepared to accept a much more extensive one. In i! 
absence of that attitude it seems that the only practicable solution wa - 
be to accept the principle of regional or local systems which is in corfe n ~ 
with the facts of the present practice. The Government of Iceland i., > 
pared to examine any reasonable proposition of that nature. 

The question of the breadth of the territorial sea is, of course, cio’ 
linked with that of the contiguous zones and cannot be dealt with ix : 
isolated manner. The basis for coastal jurisdiction is that certain iri v, 
of States in their coastal areas are recognised. One of these imer. 
would be exclusive jurisdiction over fisheries in the coastal area. 1° 
contiguous zone is used for that purpose the necessity, eg., as far ey « 
land is concerned, for a wide territorial sea would appear in quite a dit’ 
ent light from the situation where no such contiguous zone was previ: 
The reasons for this attitude are found in an earlier statement Ly i 
Icelandic Government (document A/2456, pp. 52-58), as follows: 


m me 


.. 2 The views of the Icelandic Government with regir: 
fisheries jurisdiction can be described on the basis of its own expe 
ence, as follows: 


‘Investigations in Iceland have quite clearly shown thai í 
country rests on a platform or continental shelf whose outlires í 
low those of the coast itself (see provisional map, p. 54) wre 'e: s 
the depths of the real high seas follow. On this platform invein: 
fishing banks and spawning grounds are found upon whose ws- 
vation the survival of the Icelandic people depends. The em y 
itself is barren and almost all necessities have to be imporicd r 
financed through the export of fisheries products. It can trwv 
said that the coastal fishing grounds are the conditio sine qua +. 


1048 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 50 


of the Icelandic people for they make the country habitable. The 
Icelandic Government considers itself entitled and indeed bound to 
take all necessary steps on a unilateral basis to preserve these re- 
sources and is doing so as shown by the attached documents. It 
considers that it is unrealistic that foreigners can be prevented from 
pumping oil from the continental shelf but that they cannot in the 
same manner be prevented from destroying other resources which 
are based on the same sea-bed.”’ 


‘3. The Government of Iceland does not maintain that the same 
rule should necessarily apply in all countries. It feels rather that 
each case should be studied separately and that the coastal State 
could, within a reasonable distance from its coasts, determine the 
necessary measures for the protection of its coastal fisheries in view 
of economic, geographic, biological and other relevant considerations.’’ 


These views remain unchanged. 

The Icelandic Government recently has had occasion to present its views 
on this subject to the Council of Europe in a Memorandum of September 
1954 as well as in an Additional Memorandum of October 1955. In the 
former Memorandum it is shown that in the period between 1662 and 1859 
the fishery limits around Iceland were 16 miles, all bays being also closed 
to foreign fishing. In the latter part of the nineteenth century the en- 
forcement of the prevailing limits by the Danish Government became in- 
efficient and in 1901 they concluded an Agreement with the United King- 
dom which specified the 10 mile ‘‘rule’’ for bays and 3 mile fishery limits 
around Iceland. These limits were applicable until the Agreement was 
terminated in 1951, due notice in accordance with its own provisions having 
been given by the Icelandic Government to that effect. For many years 
it had then been quite clear that the fishstocks were rapidly decreasing 
due to overfishing so that unless positive steps were taken the country’s 
economic foundation would be faced with ruin. 

In the last few years steps have been taken by the Icelandic Government 
towards enforcing its jurisdiction over the continental shelf fisheries in 
conformity with the provisions of the 1948 Law concerning the Scientific 
Conservation of the Continental Shelf Fisheries. The steps taken so far, 
although they only partially meet the requirements of the situation, have 
already been of immense value and constitute significant proof of the 
tremendous importance of exclusive fisheries jurisdiction as the basis of the 
country’s economy. It should not be overlooked in this connexion that 
foreign fishing, far from being adversely affected, has benefited from the 
measures taken. The result of the measures has been that the fishstocks 
have increased and led to greater output of the fisheries in the Icelandic 
area. This matter is further discussed in the Memorandum to the Council 
of Europe referred to above. 

In the articles drafted so far by the Commission no contiguous zone is 
provided for exclusive fisheries jurisdiction. In the absence of such pro- 
visions the interests involved would have to be covered by a very wide 
territorial sea. If, on the other hand, a contiguous zone is provided the 
text of Article 2 of the high seas draft would have to be changed. 


-a 
y . 
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In chapter II of the high seas draft (Articles 24-33) conservation of th 
living resources of the high seas is dealt with. Although these artielc 
recognise the special interests of the coastal States it is quite clear the: 
they would not grant exclusive fisheries jurisdiction to the coastal State. 
According to them the necessary measures for conservation are to b 
worked out if possible through international agreements. If that is nc 
possible the coastal state could adopt the necessary measures but inter ali: 
such measures must not discriminate against foreign fishermen. Thi. 
system is reasonable if applied to the area beyond the limits of exclusiy 
coastal jurisdiction over fisheries, provided the interests of the coaste 
State in such jurisdiction are reasonably protected. Within the limit- 


of exclusive coastal jurisdiction foreign fishing can of course be prohibite ' | 


by the coastal State. This is an incontrovertible fact. But to say the’ 
such limits are fixed at e.g. 3 miles has no realistic foundation. What 

called for is an appreciation by the coastal State of its own needs up t 
a reasonable distance. That distance might vary considerably in <b: 


different countries in view of economic, geographic, biological and othe’) 
relevant considerations. To take an example, a country having no specii ı | 


interest in its coastal fisheries might consider relatively narrow limi: 

sufficient for its purposes, whereas a country, like Iceland, basing its ea 

nomic existence upon coastal fisheries, would consider the same limits quit ` 
unacceptable. Also, countries bordering upon a narrow sea, like the Nort ` 
Sea, would be in a different position from a country situated far froi: 
other countries. The coastal State is in the best position to analyse an 

assess its requirements in this field and should do so (up to a recsonay.” 
distance which would not necessarily be limited to 12 miles). 


Although conservation through international agreements, where fore'g | 


fishermen would have the same rights as the local fishermen, are reasonab.: 
and necessary beyond the limit of exclusive coastal fisheries jurisdictix 
the former is not an acceptable substitute for the latter. This is the cru 
of the matter and that problem has to be faced in a realistic manne’. 
Consequently the Icelandic Government would not consider that the cor 
servation articles adopted by the Commission would reduce the importan © 
of exclusive coastal fisheries jurisdiction. In other words the conservatic . 
articles would supplement the coastal jurisdiction. They could not in ar- 
way substitute such jurisdiction. 


TII. Other provisions 


Article 2 of the high seas articles provides for freedom of fishing in tl“ 
high seas. As already pointed out this text would have to be changed if : 
contiguous zone for exclusive fisheries jurisdiction is provided. 

Article 22 of the same draft deals with the right of pursuit. It is su; 
mitted that the text of paragraph 3 should be amended so as to cow- 
identification and pursuit by aeroplanes as well as identification from tl: 
coast. 

Article 24. Same observations as on Article 2 above. 
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